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International Arbitration Is Not Obsolete 

Law360, New York (December 05, 2014, 11:26 AM ET) --  

Arbitration has become an unusually hot topic of conversation in 
recent months. Much of the back-and-forth has occurred against the 
backdrop of ongoing negotiations between the U.S. and the EU for a 
free trade agreement — the Transatlantic Trade and Investment 
Partnership — with numerous critics questioning the use and 
usefulness of arbitration. There has been talk in this regard of “secret 
star chambers” and a particularly advantageous “special right of 
action” for foreign companies. One national paper went so far as to 
publish an article titled “Damned Arbitration,” in which it described 
arbitral proceedings as exorbitantly expensive and inordinately slow. 
The author based this condemnation of arbitration on two arbitral 
proceedings that have been pending for several years between the 
Federal Republic of Germany and Toll Collect, a company that 
handles toll collections from commercial vehicles. All this pointed 
criticism gives rise to the question whether arbitration has fallen 
behind the times. 
 
To return the debate from this rather emotional level to a more 
objective one, it is helpful to recall one immutable precept of arbitration: The prerequisite for any 
arbitration is that the parties have agreed to arbitration as the mechanism for resolving their dispute. 
Simply put, no agreement, no arbitration. Absent an agreement to arbitrate, the parties are left to bring 
their dispute to court. This applies both to private commercial arbitrations and to the investment 
arbitration under consideration in the TTIP negotiations. 
 
Investment arbitration and private commercial arbitration do, of course, differ in some fundamental 
ways. In investment arbitration, a private investor in a foreign state, i.e., the “host state,” brings his 
claim against that sovereign host state. Were arbitration not available, the investor could only press its 
claims in the host state’s courts. The notion that foreign investments must be protected has led host 
states to extend the offer to investors to resolve certain disputes before a neutral arbitral tribunal. 
Investors are therefore spared from having to vindicate their rights before the courts of the host state, 
i.e., the very state that created and finances the courts. Because foreign investors generally view the 
host state courts as not being completely independent and impartial, this brings significant reassurance 
to the investor. The investor may, but need not, accept the host state’s offer to arbitrate. It can, if it 
desires, bring its claim before the host state’s courts. 
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Private commercial arbitration, by contrast, involves companies or persons governed by private law. The 
“Toll Collect” arbitrations mentioned above might at first blush seem rather unusual because in that 
case Germany — outside the context of any investment arbitration — agreed, just like any private party, 
to an arbitration clause in a contract relating to an infrastructure project. In point of fact, Germany's 
conduct is not at all remarkable. Arbitration clauses are completely standard in contracts relating to 
infrastructure projects involving international tenders. 
 
All this leads to the question of why companies and private individuals opt for arbitration. Do they 
choose arbitration, as some recent articles posit, for its secrecy, speed and cost-efficiency? These points 
are certainly important ones. In the international context, however, the decisive advantage lies in the 
fact that arbitral tribunals are more neutral than national courts. No one would so much as dream of 
allowing a German or an Italian to referee a Champion League game between FC Bayern and AS Rom. 
Indeed, it was a Swede who took the field as referee on Oct. 21, 2014. The same thinking holds in the 
realm of cross-border contracts. Here, too, the parties want to ensure that any disputes between them 
are resolved in a wholly neutral forum, i.e., in arbitration. Each party nominates a neutral arbitrator; the 
two party-nominated arbitrators then agree on a neutral chairman from a third-party state (i.e., a state 
from which neither party hails). 
 
The neutrality of the arbitral tribunal is all the more critical when a dispute centers on the actions of a 
state, which is always the case in investment arbitration. Without benefit of an arbitration clause in an 
investment treaty, the foreign investor has no choice but to seek to vindicate its rights in the courts of 
the very state whose actions are at issue. It is of course the case that national courts undertake to 
provide certain guarantees with regard to impartiality and independence. Yet despite this, a foreign 
investor will almost invariably harbor suspicions that it might not receive fair process and a just verdict. 
It is here that arbitration boasts its singular advantage! 
 
The dispute between the Ukraine and Gazprom regarding the price at which Gazprom must deliver gas 
to the Ukraine this winter is now the subject of an arbitration administered by the Stockholm Chamber 
of Commerce. Who could reasonably dispute that the Chamber of Commerce in Stockholm — a neutral 
institution that is truly independent and far removed from any political wrangling — is not better suited 
to provide the judges for this matter? Who could reasonably argue that the matter should rather be 
decided by a Russian or Ukrainian national court? 
 
Allowing investment disputes to be resolved in arbitration would also subserve the goals of the TTIP 
trade agreement under negotiation. The TTIP seeks to introduce standards and measures that will 
reduce trade barriers and, in turn, stimulate trade for the mutual benefit of all involved. This benefit will 
be all the greater if parties involved in trading can themselves assert rights and claims arising from the 
treaty. Germany companies would not be forced to press their claims in the U.S. courts — whose 
procedures vary significantly from those of the German courts, not least in that U.S. procedure involves 
the compulsory disclosure of confidential documents in the discovery process — but could rather 
initiate arbitral proceedings in which procedure is considerably more flexible and in which they have 
some influence over the constitution of the tribunal. 
 
But what of the accusation that arbitration is a secretive, shadowy affair? Those leveling this accusation 
never quite explain what mysteries arbitral tribunals are supposedly hoarding. Is it the submissions of 
the parties and the decisions of the tribunals? Is it the absence of interested third parties from oral 
hearing? 
 
It helps as an initial matter to consider how national courts deal with these same issues. In Germany, 



 

 

third parties cannot access submissions made by the parties in court proceedings. Decisions of the 
courts — to the extent they are even made publicly available — are "anonymized," i.e., scrubbed of any 
information regarding the identity of the parties. Thus, and for good reason, court proceedings are not 
completely public. One can attend court proceedings, to be sure, but one cannot access the case files. It 
is true that most submissions to and decisions from the World Bank arbitral tribunal can be found on the 
Internet. However, only very exceptionally are third parties (e.g., environmental or consumer protection 
groups) permitted to attend hearings. In any event, nothing is set in stone. If greater transparency is 
desired with regard to TTIP proceedings, this can easily be made part of the agreement. Thus, concerns 
about excessive secrecy fall far short of delivering the “knock-out punch” to arbitration. 
 
As for the supposedly advantageous “special right of action for companies,” it is simply a question of 
how to implement the free trade agreement in the most efficient manner. That is, one must ask 
whether efficiency is better served by permitting those directly benefiting from TTIP to assert rights and 
claims against their contractual counterparties or by leaving it to the states to monitor those rights. It 
would seem self-evident that permitting trading parties to pursue claims themselves is the more 
efficient solution. Indeed, if it is left to the states to monitor rights, an aggrieved trading party could 
secure redress only by persuading its sovereign that pursuing a claim is worthwhile (and politically 
opportune). This is a laborious and uncertain process. 
 
Whether arbitration is quicker and more cost-effective than litigation in the national courts is a question 
that eludes any ready or general answer. Critics point to isolated examples of protracted and expensive 
arbitral proceedings, among them the “Toll Collect” proceedings discussed above. But one could just as 
easily point to examples of court proceedings that have consumed far too much time and far too many 
resources. Moreover, unlike arbitral proceedings, which offer no right of appeal, a court case can 
proceed through several instances, which serves to ratchet up expenditures of time and money. 
 
Arbitration offers a neutral forum for settling the various disputes that can arise between trading 
partners or between an investor and a host state. This method of dispute resolution has proved itself a 
thousand times over. If the EU and Germany find themselves unwilling to entrust disputes with foreign 
investors to the neutral arbitral process, other states will shortly follow suit. It will then become ever 
more difficult in negotiations with powerful economies, e.g., China and India, to maintain or introduce 
meaningful protections for investments made by German industry. The misguided discussion about 
investment protection in the framework of the TTIP can only harm international trade, as well as the 
German export industry. 
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