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The CFPB’s Final Rule 
on prepaid cards and 
early industry reaction
The US Consumer Financial Protection Bureau (‘CFPB’) issued on 5 October 2016 its final rule on 
prepaid cards (‘Final Rule’), which aims to ensure transparency around card terms and fees and 
ensure that consumer funds on prepaid cards are safe. The Final Rule represents an expansion 
of the definition of ‘prepaid cards’ when compared with the CFPB’s 2012 Advance Notice of 
Proposed Rulemaking on the matter. Barrie VanBrackle, Partner at Orrick LLP, discusses key 
aspects of the Final Rule and the CFPB’s definitions, and gauges early industry reaction.

On 5 October 2016, the US CFPB issued 
its Final Rule regarding prepaid cards, 
consistent with its Advance Notice of 
Proposed Rulemaking, issued on 23 May 
2012, in which the CFPB set forth that it 
wished to ensure that consumer funds 
on prepaid cards are safe and that card 
terms and fees are transparent. The 
Final Rule amends consumer protection 
notice and disclosure protections 
of Regulation E and Regulation Z 
to apply to prepaid accounts.

In 2012, the CFPB’s rulemaking was to 
focus on ‘general purpose reloadable’ 
prepaid cards which allow consumers to 
load the cards with money upfront and 
use such cards in place of debit cards. 
However, expanding its definition, in 
the Final Rule, the definition of ‘prepaid 
account’ has expanded to include 
payroll card accounts and government 
benefit accounts that are currently 
subject to Regulation E (the regulation 
implementing the Electronic Funds 
Transfer Act which provides consumer 
protections to debit cardholders), as 
well as accounts that are marketed or 
labeled as ‘prepaid’ that are redeemable 
upon presentation at multiple unaffiliated 
merchants for goods or services or 
that are useable at automated teller 
machines. Further, the Final Rule also 

covers accounts that are issued on a 
prepaid basis or capable of being loaded 
with funds. In 2012, the CFPB determined 
to evaluate and rule on the topics of fees 
and terms disclosures, unauthorised 
transactions and product features, all of 
which the Final Rule covers and again, 
the CFPB was originally contemplating 
‘general purpose reloadable’ prepaid 
cards. However, the Final Rule adds 
new requirements regarding the posting 
of account agreements, and details 
limited liability and error resolution, 
as well as making these requirements 
applicable to those additional categories 
it now considers ‘prepaid.’ The Final 
Rule is effective on 1 October 2017 
(although, as described below, the 
requirement for issuers to submit 
prepaid account agreements to the 
CFPB is delayed until 1 October 2018).

A full discussion and assessment of the 
Final Rule (all 1,689 pages of it) is outside 
of the scope of this article. However, 
before an assessment of the industry’s 
reaction (and the industry arguably has 
not yet had the opportunity to fully digest 
and react to the impact of the Final Rule), 
the following are the pertinent aspects 
of the Final Rule with which any issuer of 
prepaid accounts or program manager 
should be aware. It should be noted 

that the consumer protection aspects 
of the Final Rule should not be wholly 
unfamiliar to the industry because the 
industry received a preview of the Final 
Rule in the CFPB’s proposal issued 
on 13 November 2014 requiring what 
it deemed to be ‘strong’ new federal 
protections for prepaid products.

Specifically, in November 2014, the 
CFPB determined that it wanted to 
“equalize” prepaid cards with the 
protections afforded under Federal law 
for debit card products - because the 
holders of prepaid cards used prepaid 
cards as they would debit cards, the 
CFPB determined that the protections 
under the Electronic Fund Transfer 
Act for debit cards should apply to 
prepaid products. Thus, two years ago, 
the CFPB proposed the following:

(i) Easy and free access to account 
information so that financial 
institutions would be required to 
either provide periodic statements 
or make account information easily 
accessible online and for free.

(ii) Error resolution rights, requiring 
financial institutions to work with 
consumers who encounter errors 
with their account. Prior to the 
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proposed rule and then the Final 
Rule, the CFPB determined that 
prepaid card holders may not be 
guaranteed an expedient way to 
resolve overcharges or incorrect 
charges. Financial institutions 
were then required to investigate 
errors that consumers report on 
registered accounts and to resolve 
those errors in a timely manner.

(iii) Fraud and lost-card protection, 
protecting consumers against 
unauthorised, erroneous, or 
fraudulent withdrawals or purchases, 
including when registered cards are 
lost or stolen. As set forth above, the 
CFPB determined to bring the EFTA’s 
protections to prepaid products. If 
consumers lost their prepaid card or 
find erroneous or fraudulent charges 
on their prepaid account, the rule 
would limit their responsibility for 
transactions they did not authorise 
and create a timely method for them 
to get their money back. As long as 
the consumer promptly notifies their 
financial institution, the consumer’s 
responsibility for unauthorised 
charges would be limited to $50.

Finally, two years ago, the CFPB 
proposed ‘Know Before You Owe’ 
disclosures that would provide consumers 
with standard, easy-to-understand 
information about the prepaid account 
in that the CFPB determined that 
consumers could not always tell what 

fees apply to their prepaid cards before 
purchasing them. The CFPB proposed 
providing the following to consumers:

• Standard, easy-to-understand 
information upfront: There would be 
two required forms, one short and one 
long, with certain disclosures. The 
short form was intended to concisely 
and clearly highlight key prepaid 
account information, including costs 
like the monthly fee, fee per purchase, 
ATM withdrawal cost, and fee to reload 
cash onto the account. In addition, 
under the CFPB’s original proposal, 
consumers would have to receive 
or have access to a full set of the 
account’s fees and related information 
before acquiring the account. The 
long form would contain all of the 
fees on the short form, plus any other 
potential fees that could be imposed 
in connection with the account.

• Publicly available card agreements: 
To facilitate comparison shopping, 
this proposal would require that 
prepaid account issuers post their 
account agreements on their websites. 
Additionally, issuers would be required 
to submit those agreements to the 
Bureau for posting on a public, 
Bureau-maintained website.

Thus, the foregoing comprised the CFPB 
proposal which basically governed 
the manner in which the prepaid card 
industry has operated for the last two 
years. Although the Final Rule does differ 

from the original proposal in several 
respects, the Final Rule was generally 
adopted as proposed, with certain 
exceptions as mentioned herein.
The commentary to the Final Rule 
specifically notes that “while most 
commenters, including industry groups 
did not object to the general concept 
of bringing prepaid products within 
the ambit of Regulation, many industry 
commenters voiced concern about the 
overall level of burden that would be 
imposed by the proposal on entities 
that issue or act as service providers 
for issuers of prepaid accounts.” 

Further, as set forth above, the definition 
of ‘prepaid’ has been expanded, and the 
Final Rule clarifies that the protections 
afforded under Regulation E are provided 
to holders of prepaid accounts. There 
are certain new provisions setting forth 
the requirements for disclosures for 
holders of government benefit accounts.

The Final Rule (i.e., the original ‘Know 
Before You Owe’ disclosures) requires 
that both the short form and the long 
form disclosure must be provided before 
a consumer acquires a prepaid account. 
However, for prepaid accounts sold 
at retail locations or acquired orally by 
telephone, this requirement is satisfied by 
providing the consumer with the short form 
disclosure only, as long as the short form 
disclosure contains sufficient information 
directing the consumer to access the long 
form by telephone and on a website. There 

As mentioned earlier, the Final Rule and the commentary accompanying 
it are voluminous and the industry has not fully reacted.
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are both general content requirements as 
well as specific short form requirements, 
including: (i) disclosure of the highest 
variable fee, followed by a symbol, such as 
an asterisk, linked to a statement explaining 
that the fee could be lower depending 
on how and where the prepaid account 
is used; (ii) if the amount of the periodic 
fee disclosed in the short form can vary, 
a financial institution must disclose the 
variation (the commentary to the Final 
Rule used the example that if a financial 
institution charges a monthly fee of 
$4.95 but waives this fee if a consumer 
receives a direct deposit into a prepaid 
account or conducts a certain minimum 
amount of transactions, that variation 
must be described); and (iii) third party 
fees incurred for cash reloads (but any 
other third party fees, including those of 
a program manager, would be required 
to be disclosed on the long form; 
however, if the disclosed fee changes, 
the financial institution is not required 
to update on-package disclosures until 
it next prints its packaging materials for 
the program and also, is not required 
to update any electronic and oral 
disclosures until such time). In general, all 
fixed fees in connection with the prepaid 
account (other than the third party fees 
required to be set forth in the long form) 
should be disclosed in the short form.

The foregoing disclosures were previously 
required by the proposal, although the 
Final Rule clarifies the manner in which 
the disclosures are to be delivered. 

For example, if a consumer acquires its 
prepaid account electronically (including 
digital wallets capable of storing funds, and 
not just credentials) then the disclosures 
should also be delivered electronically.

There are other differences between the 
proposal and the Final Rule; specifically 
the definition of ‘prepaid accounts,’ the 
provision and timing of billing statements, 
certain extensions of Regulation Z (credit 
card disclosure protections) to certain 
prepaid card accounts (including overdraft 
protection), the imposition of late fees 
and other fee limits, the limitation of 
consumer losses in the event a prepaid 
account is lost or stolen, an undertaking 
to investigate and resolve errors, and the 
amount of payment history that a company 
must retain and provide to a consumer.

As mentioned earlier, the Final Rule 
and the commentary accompanying it 
are voluminous and the industry has 
not fully reacted. However, there has 
been some initial reaction; basically 
the industry does support consumer 
protections, and no entity has announced 
that it is not in favour of the consumer 
protections and disclosures that have 
been afforded to debit and credit 
cardholders. However, certain of those 
in the industry that have voiced an 
opinion appear to be unanimous in the 
following concerns: (i) the expansion of 
the definition of ‘prepaid accounts’ as 
described herein covers categories of 
accounts not originally contemplated in 

the 2014 proposal (although gift cards 
and certain prepaid health account cards 
are excluded); and (ii) although the 2014 
proposal did include the ‘Know Before 
you Owe’ disclosures (short form and 
long form), as noted in the commentary 
and in the industry, companies providing 
prepaid account products thought 
two types of disclosures (and the long 
form does incorporate the short form 
disclosure requirements) could be 
confusing to the public. Those seem 
to be the overwhelming themes of 
those that have publicly commented. 

Certain companies have also criticised 
the extension of Regulation Z coverage 
for overdraft services on prepaid 
accounts. And of course, there are other 
companies who have simply applauded 
the CFPB’s efforts and announced they are 
already providing their customers with at 
least the protections required by the CFPB. 
Finally, at least one trade association has 
criticised the effective date of the Final 
Rule in that it believes it will be difficult 
to implement the changes mandated by 
the Final Rule by the effective date.
In summation, and simply objectively, a 
review of the voluminous Final Rule and 
incorporation of its requirements into 
everyday practice will require substantial 
time and effort to ‘get it right.’ And 
because the CFPB is monitoring issuers 
and service providers with respect to 
prepaid accounts, it is of paramount 
importance that companies do ‘get it right.’


