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In more than 50 years since enactment of the federal Equal Pay Act (“EPA”) and Title 
VII of the Civil Rights Act of 1964 (“Title VII”), women have made significant progress in the 
workplace and now make up roughly half of the American workforce.  However, women still 
earn just 79 cents for every dollar earned by men, and this number has barely moved in over a 
decade.2  That said, it is still not clear that employer bias is to blame.  Indeed, the pay gap 
measures only the difference in average earnings between all men and all women; it is not a 
proxy for pay bias—i.e., the failure to pay women equal pay for equal work.  Eliminating pay 
bias is important, but focusing heavily on perceived employer bias obscures a much more 
complex web of factors contributing to the problem of pay differences between men and women.   

While the pay gap continues to make headlines, the federal government’s enforcement 
and reporting efforts under the EPA and Title VII do not reflect significant findings of pay bias.  
This inconsistency begs the question whether the government, employers, and society as a whole 
ought to be thinking more broadly—and beyond alleged discrimination—to identify meaningful 
ways to narrow the pay gap.   

1 Gary Siniscalco, Lauri Damrell, and Clara Morain Nabity, The Pay Gap, the Glass Ceiling, and Pay Bias: Moving 
Forward Fifty Years After the Equal Pay Act, 29 ABA J. Lab. & Emp. L. 392 (2014).  

2 NAT’L WOMEN’S LAW CTR., PROGRESS IN THE STATES FOR EQUAL PAY 1 (Jan. 2016), available at
http://nwlc.org/wp-content/uploads/2016/01/Progress-in-the-States-for-Equal-Pay-1.29.161.pdf.
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Notwithstanding these open questions, federal and state governments continue to double 
down on the discrimination narrative and have pushed for greater scrutiny of employers through 
legislation and executive action.  Though these efforts are well-intentioned—no one can dispute 
that women should be paid the same as their male counterparts for substantially similar work—it 
remains to be seen whether these efforts will finally narrow the gap.   

This supplement summarizes the recent developments in equal pay law and highlights the 
ongoing complexities of this nuanced and high-profile issue.  

1. Increased Federal Enforcement and Reporting Requirements on the Horizon 

a. OFCCP Narrowing its Focus in 2017 

Last month, President Obama released his FY 2017 budget to establish funding for the 
Department of Labor’s Office of Federal Contract Compliance Programs (“OFCCP”).  The 
OFCCP has been on the front line of the Administration’s equal pay initiatives and next year’s 
budget makes one central priority very clear: the OFCCP’s increased focus on complex 
investigations of federal contractors in the financial services and technology sectors.3

The OFCCP’s budget justification provides that the agency will “establish two Skilled 
Regional Centers” in San Francisco and New York with “highly skilled and specialized 
compliance officers capable of handling various large, complex compliance evaluations in 
specific industries, such as financial services or information technology.”4  These compliance 
evaluations are geared toward increasing the quality and timeliness of case evaluations and 
improving the efficiency of agency resources.  The OFCCP explains that it “must continually 
improve its enforcement capability to identify discrimination in those economic sectors that are 
increasingly complex.”5

In addition, the OFCCP is eliminating its case closure targets and will take other steps to 
measure how its staff implements “its enforcement priorities of complex systemic compensation. 
. .”6  Until now, the OFCCP has not identified an intent to focus on particular sectors to push 
forward its pay initiative and aggressively investigate pay and other employment practices like 
hiring and promotion.   

This proposed focus is likely in response to increased scrutiny from government 
contractors regarding the process and efficiency of OFCCP efforts.  Lauren Weber of the Wall 
Street Journal recently published an article emphasizing the OCCFP’s struggles to effectively 

3 CONGRESSIONAL BUDGET JUSTIFICATION, OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS (FY 2017), 
available at http://www.dol.gov/sites/default/files/documents/general/budget/CBJ-2017-V2-10.pdf. 

4 Id. at 19.  

5 Id. 

6 Id. at 28. 
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investigate and settle discrimination cases.7  Weber suggests that the agency may have outgrown 
its purpose, explaining that prior to the Obama administration, “the OFCCP concentrated more 
on helping contractors comply with regulations [and that] it has taken time and money to gear up 
for the agency’s aggressive role in protecting workers.”  However, despite the OFCCP’s 
“comprehensive update to its sex-discrimination guidelines . . . the agency is completing fewer 
audits for compliance with antidiscrimination, its core task.”  She reports that government 
contractors, who make up nearly 25 percent of the nation’s workforce, argue that the “meager 
number of settlements suggests the agency has wasted resources tackling a problem that hardly 
exists. Supporters of the OFCCP’s efforts say its limited success shows how complex fair-pay 
investigations can be.  Both sides agree that the agency lacks the statistical and other expertise 
required to root out unequal pay.”  

b. EEOC Proposes Addition of Aggregate Pay Data for EEO-1 Reports 

On January 29, 2016, the Equal Employment Opportunity Commission (“EEOC”) 
proposed an amendment to the Employer Information Report (“EEO-1”), which already collects 
employee information on race, ethnicity, and sex, that would allow for collection of aggregate 
data on pay ranges and hours worked from employers, including federal contractors, with 100 or 
more employees.8  In response to significant contractor commentary on the subject, the EEOC 
has said that the OFCCP will utilize the new EEO-1 instead of moving forward with the Equal 
Pay Report initially proposed by OFCCP.   

Under the proposed rule, beginning in September 2017, EEO-1 filers with 100 or more 
employees (both federal contractors and private industry) would be required to include two 
additional data components to EEO-1 reports: pay data and hours worked. This data is intended 
to help determine if employers are paying similarly situated men and women differently and 
identify whether employers are either steering women into lower paying jobs or not promoting 
them to higher pay bands.  However, it remains to be seen whether the EEOC’s attempted 
assurance of “pay equality” will have any impact on closing the pay gap.   The EEOC’s 
aggressive enforcement attempts have, so far, failed to show any such pattern of employer bias.  
Indeed, the overwhelming conclusion from thousands of OFCCP audits, applying Title VII 
standards, is that no evidence exists to suggest pervasive employer discrimination with regard to 
workers in similarly situated jobs. 

The proposed rule calls for use of W-2 earnings as the source of the pay data, but not at 
the individual level. Rather, employers will be required to collect aggregate W-2 data in 12 pay 

7 Lauren Weber, “U.S. Push for Fair Pay Racks Up Few Victories,” Mar. 15, 2016, WALL S. J., available at 
http://www.wsj.com/article_email/u-s-push-for-fair-pay-racks-up-few-victories-1458065433-
lMyQjAxMTE2MTE2NTMxMzUwWj.

8 Press Release, U.S. Equal Employment Opportunity Commission, EEOC Announces Proposed Addition of Pay 
Data to Annual EEO-1 Reports (Jan. 29, 2016), available at http://www.eeoc.gov/eeoc/newsroom/release/1-29-
16.cfm.  This proposal would not impact contractors that have between 50 and 99 employees—they will not be 
required to submit pay and hours worked data. The new requirements will also not change the September 30th 
deadline for filing EEO-1 reports. 
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bands for the 10 EEO-1 job categories.9  Employers will then count and report the number of 
employees in each pay band.  According to the EEOC, these pay bands will allow it “to compute 
within-job-category variation, across-job-category variation, and overall variation, which would 
support the EEOC’s ability to discern potential discrimination while preserving 
confidentiality.”10  Employers will also be required to collect the total number of hours worked 
by the employees included in each EEO-1 pay band. The hours worked data “will allow for 
analysis of pay differences while considering aggregate variations in hours.”11

According to the EEOC, the new data “would provide EEOC and [OFCCP] with insight 
into pay disparities across industries and occupations and strengthen federal efforts to combat 
discrimination.”12  The EEOC and OFCCP “would use this pay data to assess complaints of 
discrimination, focus agency investigations, and identify existing pay disparities that may 
warrant further examination.” In addition, the EEOC plans to publish aggregated data (likely by 
industry and geographic area) with the hopes that employers will use the published data to 
analyze their own pay practices to facilitate voluntary compliance.  

The EEOC’s proposal came under criticism during the agency’s March 16, 2016 public 
hearings on the subject.13  Of primary concern is that the proposed data compilation will be far 
more summary and vague than the individualized data OFCCP has long requested in audits.  Use 
of W-2 income data could also be inadequate because of the way certain types of non-traditional 
income, like stock options, are reported (or not reported).  Moreover, the broad nature of jobs 
encompassed in EEO-1 categories will allow no meaningful look at pay of workers who are in 
any way similarly situated in their skill, effort, and responsibility. As such, “false positives” may 
be abundant and investigating them will absorb valuable EEOC and employer resources that 
could instead be spent on more targeted and meaningful efforts. 

The EEOC’s proposed revisions were published in the Federal Register on February 1, 
2016, and the public comment period will remain open for 60 days after publication.   

2. State Law Battlegrounds for Equal Pay Issues 

Beyond the protections provided and enforced under the EPA, two states, California and 
New York, have passed more stringent equal pay laws that significantly increase the burdens on 

9 U.S. Equal Employment Opportunity Commission, Questions and Answers: Notice of Proposed Changes to the 
EEO-1 to Collect Pay Data from Certain Employers, available at 
http://www.eeoc.gov/employers/eeo1survey/2016_eeo-1_proposed_changes_qa.cfm. 

10 Id.

11 Equal Employment Opportunity Commission, 81 Fed. Reg. 20, 5117 (Feb. 1, 2017), available at 
http://www.employmentandlaborinsider.com/wp-content/uploads/sites/328/2016/02/EEOC-Rule-Equal-Pay-
Reporting.2.1.16.pdf. 

12 Press Release, U.S. Equal Employment Opportunity Commission, EEOC Announces Proposed Addition of Pay 
Data to Annual EEO-1 Reports (Jan. 29, 2016), available at http://www.eeoc.gov/eeoc/newsroom/release/1-29-
16.cfm.   

13 Gary Siniscalco, “Orrick to Provide Testimony on EEOC’s Proposed Revisions to the EEO-1 Report,” (Mar. 10, 
2016), available at http://blogs.orrick.com/employment/2016/03/10/orrick-to-provide-testimony-on-eeocs-proposed-
revisions-to-the-eeo-1-report/. 
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employers to justify any pay disparity between men and women.  Following suit, additional 
states have proposed equal pay laws, but the outcome of this legislation remains undecided.  

a. California  

Effective January 1, 2016, California amended its equal pay legislation through the 
California Fair Pay Act (“the Act”) (California Labor Code section 1197.5) to include more 
employee-friendly provisions.14  Modeled after the federal Paycheck Fairness Act, which has 
been repeatedly introduced but never passed in Congress for over twenty years, California now 
provides the nation’s strongest equal pay protections.   

The most important aspect of the new law is that it changes the standard from “equal pay 
for equal work” (which remains the standard under the federal Equal Pay Act) to “equal pay for 
substantially similar work” based on a composite of the employee’s skill, effort and 
responsibility, performed under similar working conditions. The Act also includes enhanced anti-
retaliation provisions intended to improve transparency about employees’ salaries and provides 
that employers may not retaliate against employees who discuss their own wages, others’ wages, 
or seek information about another employee’s salary. 

The original version of S.B. 358 would have changed the “equal work” standard to 
“comparable work,” further enlarging the pool of possible comparators. But the bill was later 
revised based on input from various opponents, including the California Chamber of Commerce, 
which noted that “trying to determine ‘comparable’ work for different job duties can be 
extremely subjective, leading to different interpretations and thus the potential for litigation.” 
The Chamber proposed the “substantially similar” standard because it is the standard used under 
the regulations interpreting the federal Equal Pay Act, and California courts generally rely on the 
federal regulations to interpret the California Act since no equivalent state regulations exist. The 
California Assembly’s Judiciary Committee bill analysis also explains that the “substantially 
similar” standard is designed to prevent employers from arguing “that the jobs performed by 
persons of opposite sex were not ‘equal’ in every way.” 

The change from “comparable” to “substantially similar” undoubtedly improved the bill, 
which is one of the key reasons that the Chamber eventually supported it.  Nevertheless, the bill 
is exceedingly vague and ambiguous, with a myriad of issues and high potential for increased 
litigation. 

The updated burden of proof is perhaps the ripest area for interpretive disputes.  Under 
the new law, employers must demonstrate that unequal pay is based on certain factors, including 
a “bona fide factor other than sex,” that is reasonably applied and accounts for the entire pay 
difference.  Notably, the new law fails to define “reasonable” and it places the burden on the 

14 More information on the enacted bill, S.B. 358, and its legislative analysis can be found at: 
http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201520160SB358. 
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employer to demonstrate the factor is: (1) not based on a sex-based differential in compensation; 
(2) job-related to the position in question; and (3) consistent with a business necessity. The 
burden then shifts back to the employee to revive the claim if he or she demonstrates that an 
alternative business practice exists that would serve the same business purpose without 
producing the wage differential.  Finally, the new law no longer requires that the comparator 
wages be from “the same establishment.” 

The new burden shifting framework for the “bona fide factor other than sex” defense 
arguably models Title VII, but it leaves open many questions about when and whether any given 
compensation decision will be “job-related” or “consistent with business necessity.” Will 
employers be able to pay according “to the market” and factor in whether there is a tight supply 
of talented workers, other competitive offers or a lower prior salary? For example, consider a law 
department hiring two new lawyers at the same level in the same area and with the same 
background. One is an employment lawyer from a government agency and currently making 
$100,000 per year and another is an associate from a private law firm and earning $200,000 per 
year. If both are equal in their educational background and type and years of experience, can the 
employer offer each a 10 percent pay increase over their prior salary, or must the starting salary 
be equalized? 

The Senate Judiciary’s bill analysis suggest that the law is intended to target, among 
other things, “the practice of basing a starting salary on the employee’s prior salary” and the 
“inherently gender-biased” nature of the job market. Proponents of the law argue that “employers 
should have control over the way they determine wages, and the employers should be choosing 
methods that do not have intentional or inherent wage discrimination.” The new law increases 
the burden on employers when defending wage decisions based on factors such as market 
conditions, the employer’s financial circumstance, or the need to offer a raise to retain a given 
worker at a given moment. Employers will have to be prepared to point to a specific reason that 
the higher-paid employee adds more value to the company than his or her lesser-paid 
counterpart. Employers will also have to be vigilant in ensuring that those employees hired when 
labor is in low demand have wages raised to match any hires made during a period of high 
demand. Practically speaking, the new law may also complicate moving for summary judgment, 
as most circumstances will involve intricate factual disputes as to whether the employer’s 
decisions were “job related” and “consistent with business necessity.” 

These changes may ultimately leave more discretion in the hands of judges and juries to 
determine what attributes employers should value in their employees as they make pay and 
promotion decisions. But there is much more to pay and promotion decisions than meets the eye, 
and values differ from industry to industry, employer to employer, job to job and employee to 
employee. Each case will present new challenges for fact finders as they try to determine 
whether pay disparities arise from discrimination. 

While heralded as the nation’s strongest law for remedying pay discrimination once it 
occurs, there has been a strong movement to take it one step further.  In 2015, the California 
legislature also passed A.B. 1017, a bill that would have prohibited asking job applicants about 
their salary histories.  Governor Jerry Brown vetoed the bill, explaining: “This year, I signed SB 
358 that gives California the strongest equal pay law in the nation.  This bill [AB1017], however, 
broadly prohibits employers from obtaining relevant information with little evidence that this 
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would assure more equitable wages.  Let’s give SB 358 a chance to work before making further 
changes.”  Notwithstanding Governor Brown’s strong message about the relevance of prior 
salaries in setting pay and open questions regarding whether consideration of prior salary leads to 
biased decisionmaking, California Assembly Member Nora Campos introduced a slightly 
modified bill, A.B. 1676, on January 19, 2016 that would prohibit an employer from seeking a 
job applicant’s prior salary history and require the employer, upon reasonable request, to provide 
a pay scale for the position an applicant is applying for.  The California Legislative Women’s 
Caucus has identified this bill as one of its top five priorities for this legislative session.15

b. New York 

Effective January 19, 2016, New York enacted a group of eight bills, referred to as the 
Women’s Equality Agenda (“the Agenda”), which expand protections for women in the 
workplace and elsewhere in the state.   

As part of the Agenda, the Achieve Pay Equity bill makes several important amendments 
to the state’s equal pay law (New York Labor Law section 194(1)), which until now, closely 
tracked the federal Equal Pay Act (EPA).16  Under prior law, employers were required to provide 
equal pay to men and women in the “same establishment” for “equal work,” defined as work 
requiring “equal skill, effort and responsibility” and “performed under similar working 
conditions.”   

The new law broadens the meaning of “same establishment” by defining it to include 
workplaces located in the “same geographic region” (but no larger than a county), taking into 
account population distribution, economic activity and/or the presence of municipalities.  Thus, 
the comparison of employee wages may go beyond a single location, for example, two retail 
stores of a company in the same city or in different cities but in the same county.   

The new law also replaces the catch-all “any other factor other than sex” defense to a 
wage differential and with the defense of “a bona fide factor other than sex, such as education, 
training, or experience.”  Similar to California, the new law then shifts the burden on the 
employer to demonstrate that the factor: (1) is not based on or derived from a sex-based 
differential in compensation; (2) is job-related with respect to the position in question; and (3) is 
consistent with a business necessity.  The new law also allows the employee to rebut the 
employer’s defense with evidence of an employment practice with a sex-based disparate impact, 
an alternative practice that would serve the same purpose without the disparate impact, and the 
employer’s refusal to adopt such a practice.  

15 Press Release, California Legislative Women’s Caucus, Women’s Caucus Announces Priority Legislation and 
Budget Action to Fix Outdated Infrastructure Supporting California’s Women, Workforce and Economy (Feb. 11, 
2016), available at  http://womenscaucus.legislature.ca.gov/news/2016-02-11-lwc-releases-2016-budget-and-policy-
priorities. 

16 Additional information on New York’s law, as well as links to the actual bills, is available at Jill Rosenberg’s 
article: “New York State Expands Equal Pay Law and Other Workplace Protections for Women,” Oct. 26, 2015, 
available at http://blogs.orrick.com/employment/2015/10/26/new-york-state-expands-equal-pay-law-and-other-
workplace-protections-for-women/ 
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Finally, the new law provides that employers may not prohibit employees from inquiring 
about, discussing or disclosing wage information (except under very limited circumstances), and 
it triples the amount of liquidated damages allowed for failure to pay wages under the Labor Law 
in cases of willful violations.  

The Agenda also includes: (1) the End Family Status Discrimination bill to protect 
parents or guardians who are affected by stereotypes about their ability to work due to their 
status as a parent or guardian of children; (2) the Protect Women from Pregnancy Discrimination 
bill, which requires that employers provide reasonable accommodations for pregnancy-related 
conditions; (3) the Protect Victims of Sexual Harassment bill to protect all employees from 
sexual harassment in the workplace regardless of employer size by eliminating the current four-
employee coverage threshold; and (4) the Remove Barriers to Remedying Discrimination bill 
that permits a prevailing party in a sex-based employment discrimination case to recover 
reasonable attorneys’ fees (with the condition that employers may only collect where a claim is 
deemed to have been frivolous).  

With the Agenda’s enactment, New York is recognized for providing traction to an 
expanding movement among states to increase available protections under federal law.  Thus, to 
the extent the Agenda reinforces the penalties under federal law, the new law is expected to 
“incentivize New York employers to step up compliance efforts and ensure that current policies 
intended to prevent sex discrimination and harassment are up-to-date and are having their 
intended effect.”17  More importantly, the Agenda’s more substantive changes should put 
employers on notice that their policies and practices are likely due for a close review, which—at 
the very least—moves the conversational ball forward.   

c. New Hampshire 

In September 2015, New Hampshire introduced a bill titled the Gender Advancement in 
Pay Act (S. 2070).  If passed, the new law would: (1) require equal pay among men and women 
without reducing the opportunity for merit rewards; (2) require employers to prove there is “a 
business-related factor other than sex” for differences in pay (as opposed to “any factor other 
than sex” as under current law); (3) prohibit retaliation against employees for discussing (or not 
discussing) their pay information; and (4) create civil penalties for employers that willfully 
engage in sex-based pay discrimination.18  Fees collected under these civil penalties would be 
used to further study the pay gap nationwide.   

This bill is similar to legislation that was introduced, but did not pass, in 2014 during the 
national debate on the Paycheck Fairness Act.  

17 Michael Arnold, “New York State Employers Face Strict New Equal Pay and Sex Discrimination Laws,” Oct. 30, 
2015, available at https://www.employmentmattersblog.com/2015/10/new-york-state-employers-face-strict-new-
equal-pay-and-sex-discrimination-laws/. 

18 HR Policy Advisor, “Republican Sen. Ayotte Introduces Gender Pay Equity Bill,” Sept. 26, 2016, available at
http://www.hrpolicy.org/news/story/republican-sen-ayotte-introduces-gender-pay-equity-bill-10031; Kevin Penton, 
“Sen. Introduced Bill To Equalize Pay For Men, Women,” Sept. 22, 2016, available at 
http://www.law360.com/articles/705991/sen-introduces-bill-to-equalize-pay-for-men-women.
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d. New Jersey  

In February 2016, the New Jersey Senate passed a bill to address the gender pay gap that 
would require equal pay for “substantially similar” work in terms of effort, skill, and 
responsibility.19  The same bill was passed by the New Jersey Assembly on March 14, 2016.20  If 
not vetoed by New Jersey Governor Chris Christie (who has rejected similar legislation in the 
past)21 the new law would also retrigger the statute of limitations every time an allegedly 
discriminatory paycheck is issued, allow back pay for the duration of the discriminatory period, 
and prohibit employers from retaliating against employees who disclose pay-related job 
information.  Additionally, employers would be prohibited from reducing the rate of 
compensation of any employee in order to comply with the law.  Finally, the new law would 
require companies that enter in contracts with the State to report certain data, including 
information on gender, race, job title, and total compensation, for each employee working under 
the contract.   

e. Other State Laws of Interest 

The National Women’s Law Center issued a report in January 2016 highlighting the 
unprecedented level of activity in new state equal pay laws and legislation.22

Similar to California’s and New York’s anti-retaliation provisions, Connecticut, New 
Hampshire, and Oregon have enacted equal pay laws that prohibit employers from retaliating 
against employees for discussing their wages with each other or in general.  North Dakota 
recently passed a law requiring employers to maintain records of employee compensation for the 
length of an employee’s tenure, and to report on these records upon inquiry from the state.  
Illinois amended its equal pay laws to expand coverage to employers with four or more 
employers and increase the amount of civil penalties available for equal-pay violations.  
Delaware, Minnesota, and Oregon now hold state contractors accountable for certifying their 
compliance with state and federal equal pay laws.  Finally, Rhode Island has created a tip line for 
employees to report violations of the state’s gender-based wage discrimination laws. 

In addition to the legislation described above, nearly a dozen states either proposed or 
passed bills to address the pay gap in 2015, including California, Florida, Indiana, Louisiana, 
Maryland, Massachusetts, Michigan, Ohio, Pennsylvania, South Carolina, and Washington.  

19 Martin Bricketto, “NJ Bill Would Spark More Equal Pay Suits for Employers,” Feb. 12, 2016, available at
http://www.law360.com/articles/758927/nj-bill-would-spark-more-equal-pay-suits-for-employers. 

20 See Assembly Bill No. 2750. 

21 James P. Walsh, Jr., “New Jersey Imposes Gender-Equality Notice Obligations on Employers,” Oct. 2, 2012, 
NATIONAL LAW REVIEW, available at http://www.natlawreview.com/article/new-jersey-imposes-gender-equality-
notice-obligations-employers (explaining that Christie vetoed two “gender parity” bills in 2012 that would have 
provided: (1) protection from retaliation to workers who discuss their “job title, occupational category, and rate of 
compensation, including benefits;” and (2) a two-year pay cap for recoverable back pay in a gender-discrimination 
employment action).  

22 NAT’L WOMEN’S LAW CTR., PROGRESS IN THE STATES FOR EQUAL PAY 1 (Jan. 2016), available at
http://nwlc.org/wp-content/uploads/2016/01/Progress-in-the-States-for-Equal-Pay-1.29.161.pdf. 
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While many bills were vetoed before being enacted into law, there is a clear trend among states 
to address equal pay matters on a local level.    

f. United Kingdom 

Highlighting the impact of U.S. equal pay legislation on a global level, the United 
Kingdom recently published its draft regulations on the new “gender pay gap reporting” 
requirements known as the “Equality Act 2010 (Gender Pay Gap Information) Regulations.”23

The Regulations will require employers (both public and private sector) with 250 or more 
employees to produce certain statistics and information regarding the gender pay gap of their 
workforce on an annual basis. The Regulations are aimed to address a gender pay gap in the 
United Kingdom where voluntary reporting has not made an impact.   

As proposed, beginning in April 2018, where an employer has 250 or more “relevant 
employees” (defined as employees who (i) ordinarily work in Great Britain, and (ii) whose 
contract of employment is governed by UK legislation), on the “relevant date,” the employer 
must produce certain information about its employees and their pay.  This information includes 
pay differences between men and women regarding mean pay, median pay, mean bonus pay, and 
the proportion of male and female relevant employees who received a bonus during the relevant 
period.  Although “pay” is defined to include overtime, it does include maternity pay and shift 
premiums.  Nor are there currently any penalties in place for non-compliance.  

In what has been dubbed an act of “public sham[ing],” Prime Minister David Cameron 
announced his hope that information produced under the new law will “cast sunlight on the 
discrepancies and create the pressure we need for change, driving women’s wages up[.]”24

While the lack of penalties for non-compliance may ring somewhat hollow, “the public 
embarrassment it begets may do more to force a sea change for pay equity than a host of lawsuits 
ever could.”  Time will tell whether this will be effective in narrowing the pay gap in the UK.   

* * * 

In just the past year, the country has seen a significant increase in federal enforcement 
and state legislation geared towards resolving gender discrimination and closing the pay gap.  
However, whether these results will be productive is yet to be seen.  Historic results from 

23 Government Equalities Office, Mandatory Gender Pay Gap Reporting, Government Consultation on Draft 
Regulations, Feb. 12, 2016, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/504398/GPG_consultation_v8.pdf. 
Additional information is also available at Erin Connell’s article: “Cross-Border Trends: UK to Follow U.S. Attack 
on the Gender Pay Gap,” Feb. 17, 2016, available at http://blogs.orrick.com/employment/2016/02/17/cross-border-
trends-uk-to-follow-us-attack-on-the-gender-pay-gap/. 

24 Christina Cauterucci, “The U.K. Is Set to Publicly Shame Companies That Pay Women Less Than Men,” Feb. 16, 
2016, SLATE.COM, available at 
http://www.slate.com/blogs/xx_factor/2016/02/16/gender_wage_gap_in_the_u_k_to_be_addressed_with_public_sh
ame_database.html?platform=hootsuite.
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OFCCP investigations and EEOC enforcement actions fail to show the number of violations that 
one would expect if employer pay bias were currently the overwhelming driving force behind the 
gender pay gap in the American workplace.  This is not to suggest that pay bias has been 
eradicated.  Rather, it suggests that the resolution of pay disparity warrants a closer look at other 
potential causes.  
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