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I. INTRODUCTION 

In this outline, we set forth questions and raise issues and trends that likely will influence 

the future of fair employment law, employment law more generally and the relationship of 

employers, workers and unions.  We are able to identify these trends and issues much more 

clearly than we can predict how these trends and issues will specifically change the law.  While 

we suggest possible specific developments, more importantly we suggest a general framework 

for considering future developments and pose some questions in anticipation of such 

developments. 

We believe analysis of future developments consists of three parts.  First, general trends

that may have a significant impact:  (a) evolving technology; (b) changing demographics of the 

labor force; and (c) globalization.  Second, the political process, both federal and state, has been 

active and will likely continue to be active in passing legislation concerning the workplace.  

Third, activist litigation will continue to produce both procedural and substantive decisions.  

Furthermore, it is important to consider how the interaction of these three areas may influence 

future developments. 

II. GENERAL TRENDS INFLUENCING EMPLOYMENT LAW 

A. Technology 

• How will new technologies affect the workplace, workers and the employment 

relationship?  The Uber class action1 is one of a number of the new economy 
cases to test the bounds for defining employers, their workers and independent 

contractor2

1 See O’Connor v. Uber Techs, Inc., N.D. Cal., No. 3:13-cv-03826 DJ Chen, and related cases. 

2 Dokko, Mumford and Schanzenbach, “Workers and the Online Gig Economy” (December 
2015), www.hamiltonproject.org/papers/workers-and-the-online-gig-economy; Harris and 
Krueger, “A Proposal for Modernizing Labor Laws for the 21st Century Work:  The 
‘Independent Workers’” (December 2015), 
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• What effect will technology have on the physical workplace, such as 
telecommuting, the working day, access to work equipment such as computers, 
smart phones, and other remote devices? 

• What will be the roles of human workers versus robotics and robots and artificial 

intelligence (AI)?3

The development of information and communication technology has led to a proliferation 

of companies, Uber being the most prominent, that facilitate services by connecting those who 

provide the services with those who “demand” those services.  Two recent analyses by the 

“Hamilton Project,” a part of the Brookings Institute, describe the development of the increasing 

number of “contingent” workers, who may or may not fall within the definition of “employee” 

under the various discrimination or other laws governing the workplace.4

The classification of workers under these burgeoning “on demand” arrangements is 

critical for application of the employment laws.  In general, a “social compact” has developed 

whereby “employees” are entitled to equal employment opportunity free of discrimination based 

upon race, gender, disability, age, etc., and provided with certain job protections, minimum 

wage, overtime, etc.  For example, Title VII, like other fair employment laws, applies to 

“employees” but not to independent contractors.  The “social compact” created by the applicable 

(continued …) 

http://www.brookings.edu/research/papers/2015/12/09-modernizing-labor-laws-for-the-
independent-worker-krueger-harris (“Labor Laws for 21st Century Work”). 

3 See Thematic Investing – Robot Revolution-Global Robots and AI Primer, pp. 33-52, Bank of 
America Merrill Lynch, November 2015. 

4 Dokko, Mumford and Schanzenbach, “Workers and the Online Gig Economy” (December 
2015), www.hamiltonproject.org/papers/workers-and-the-online-gig-economy; Harris and 
Krueger, “A Proposal for Modernizing Labor Laws for 21st Century Work:  The ‘Independent 
Workers” (December 2015), http://www.brookings.edu/research/papers/2015/12/09-
modernizing-labor-laws-for-the-independent-worker-krueger-harris (“Labor Laws for 21st 
Century Work”). 
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laws, whether federal or state, has become even more important as collective bargaining has 

become less important with the significant decline in the role of unions, especially in the private 

sector. 

It is inevitable that there will be an increasing focus on how the employment laws will 

apply to the growing number and variety of contingent workers.  Litigation will test whether the 

workers fall under the protections of laws covering the rights of employees.  See O’Connor v. 

Uber Technologies, Inc., 2015 WL5138097 (N.D. Cal. 2015) and 2015 WL9303979 (N.D. Cal. 

2015).  Furthermore, the political process may respond by attempts to modify the definition of 

workers covered by the labor laws, see “Labor Laws for Twenty-First Century Work,” fn. 2, 

supra.  Or, the regulatory process may respond by expanding the type of worker covered by the 

fair employment laws.  See remarks of Secretary of Labor Thomas Perez.5  Finally, “on demand” 

companies may comply voluntarily with the requirements of the fair employment and labor laws 

by classifying the workers as “employees” with the attendant protections provided by those laws. 

B. Information Technology; Background Checks; and Selection Practices 

• How are hiring and selection officials using public records and social media to 
assess candidates? 

• Will the 1978 Uniform Guidelines on Employee Selection Procedures (UGESP) 
affect use of new technologies? 

• Will the UGESP affect use of big data and behavioral approaches to employee 
selections? 

• How will employers deal with an increasingly diverse workforce?  What will 
employment diversity look like when non-Hispanic whites are no longer a 
majority of the population or in the U.S. workforce?  How will we address the 
rights of religious minorities and immigrant workers in an increasingly divisive 
political and social landscape?  

5 Labor & Employment Law Resource Center, 237 DLR A-13, Bloomberg BNA 12/10/2015. 



4

The development of information technology has made it increasingly easy and 

inexpensive to run background checks, whether criminal convictions, credit or otherwise.  The 

technological development has occurred within the context of an extraordinary increase in 

incarceration, especially of minorities.  This combination has resulted in selection practices using 

background checks and social media that has made it difficult for ex-offenders to obtain jobs and 

has resulted in practices that limit job opportunities for a disproportionate proportion of the 

minority labor force.6

Establishing that a selection practice using a particular background check procedure has 

an adverse impact and, if so, whether that practice is “job related and consistent with business 

necessity,” are challenging questions.  See Houser v. Pritzker, 28 F. Supp. 3d 222, 243 (SDNY 

2014) (Description of disagreement about these issues by reputable experts).7  The determination 

of these issues is made particularly difficult by the lack of research and analysis by industrial-

organizational psychologists to selection practices based upon background checks using criminal 

records.  Finally, use of such information is further complicated by the errors contained in many 

criminal records that potential employers may locate during background checks.  [cite] 

Given the importance of these issues there has been increasing attention by EEOC and by 

local governments.  Accordingly, there have been several local laws, generally referred to as 

6 See, D. Pager, Marked:  Race, Crime, and Finding Work in an Era of Mass Incarceration 
(2007); M. Alexander, The New Jim Crow:  Mass Incarceration in the Age of Colorblindness 
(2012). 

7 In 2012, in a 4-1 bipartisan vote, the EEOC issued its “Enforcement Guidance on the 
Consideration of Arrest and Conviction Records in Employment Decisions Under Title VII of 
the Civil Rights Act of 1964,” www.eeoc.gov/laws/guidance/arrest_conviction.com. 
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“ban the box” laws (a reference to the box an application forms inquiring about whether the 

applicant has a criminal record).  See also EEOC Guidance.8

C. Changing Demographics and the Rise of Demagogues 

The number of ethnic and religious minorities and foreign-born workers in the workforce 

has increased and will continue to increase.  The significant racial and gender based litigation 

over the past 45 years combined with the increasing number of minorities and women in the 

workplace has led to significant positive developments designed to more fairly provide job 

opportunities.  These developments are described in a book that collects essays by industrial-

organizational psychologists reviewing the application of procedures that permit the selection of 

qualified persons while minimizing or eliminating adverse impact.  J. Outtz (ed.), Adverse 

Impact Implications for Organization Staffing and High Stakes Selection (2010) (“Adverse 

Impact”). 

Dr. Nancy Tippins, who has consulted for several Fortune 100 companies, concludes that 

“[m]ost employers” strive to minimize adverse impact in their testing processes for several 

reasons including the “reduction of the likelihood of legal challenges.”  While Dr. Tippins 

observes that there are “no easy answers to the questions of adverse impact,” she describes a 

substantial number of approaches that have resulted in reduction of adverse impact without a 

significant consequence to the validity of selection procedures.  N. Tippins, “Adverse Impact in 

Employee Selection Procedures from the Perspective of an Organizational Consultant,” in 

Adverse Impact at 212, et seq.  Similarly, in another essay in Adverse Impact, three 

psychologists who have developed public-sector selection programs describe the extensive 

efforts to reduce adverse impact in public sector testing without reducing validity.  The “good 

8 Id.
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news is that [there is] some programs in creating valid tests that result in a diverse workforce.”  

W. Cascio, R. Jacobs & J. Silva, “Validity, Utility, and Adverse Impact:  Practical Implications 

from 30 Years of Data,” in Adverse Impact at 271 et seq.  We can expect further development 

from the industrial-organizational profession and from employers who have an incentive to 

develop effective selection procedures for an increasingly diverse workforce. 

In addition to the increase in female participation in the workforce and the reduction of 

gender barriers, the shift in the labor market from occupations regarding physical labor towards 

knowledge-based occupations has reduced barriers to women in the labor market.  However, as a 

result, we may see increasing complaints and resulting litigation concerning fair treatment and 

equal pay in upper-level, knowledge-based occupations.  See, Chen-Oster v. Goldman, Sachs & 

Co., 2015 WL 4619663 (SDNY 2015) (pending challenge to compensation and promotion 

policies); Moussouris v. Microsoft Corporation, Case No. 15-cv-01483 (W.D. Wa. 2015) 

(pending challenge to system for setting pay and awarding promotions).  But see EEOC v. 

Bloomberg L.P., Case 1.07-cv-08383 LAP (SDNY 8/16/11) (summary judgment for Defendant 

on class claims and court’s observation that the “J ’accuse is not enough in court.”  Id. 

Given the increasing diversity of the workforce, now including many foreign workers on 

visas, as well as increasing social and political tensions regarding religious and ethnic groups 

caused by the shrill controversy over immigration, profiling and terrorism, we can expect that 

there will be increasing litigation concerning religious and national origin discrimination.  The 

filing of charges of discrimination with the EEOC provides a general indication of the increasing 

proportion of discriminatory disputes that concern religious and national origin discrimination. 



7

EEOC Charges Filed in FY 1997 and FY 2014 
FY 1997 FY 2014 Difference % Increase 

Total Charges9 80,680 88,778 8,098 10% 

Race 29,199 33,068 3,869 13.3% 
Sex 24,728 26,027 1,299 5.3% 
National Origin 6,712 9,579 2,867 42.7% 
Religion 1,709 2,756 1,047 61.2% 

This chart shows that from 1997 to 2014 the increase in national origin charges has been 

four times and religious charges six times greater than the overall rate of increase in EEOC 

charges. 

While the EEOC charge filing statistics are a general measure and it is possible to 

overanalyze this data, the increase in the national origin and religion charges has been dramatic.  

It is noteworthy that there is a monetary incentive for individuals (and attorneys) to bring 

national origin cases because, if there is proof of discrimination due to “ancestry or ethnic 

characterizations,” these cases may proceed pursuant to 42 U.S.C. § 1981 where there is no cap 

on compensatory or punitive damages.  Saint Francis College v. Al-Kharji Aji, 481 U.S. 604, 613 

(1987) (if a plaintiff proves that she was subjected to intentional discrimination based on the fact 

that she “was born an Arab, rather than solely on the place or nation of his origin, or his religion, 

[she] will make out a case under § 1981.”). 

D. Sex Harassment and Retaliation Claims 

• EEOC data suggests dramatic increases in charges and worker concerns, but 
EEOC findings and substantive case law does not suggest a significant rise in 
meritorious claims.  See EEOC Proposed Guidance Enforcement on Retaliation 
and Related Issues, January 21, 2016 

• EEOC created a Select Taskforce to probe workplace harassment at its meeting in 
June 2015.  The Taskforce, co-chaired by Commissions Chai Feldblum and 

9 The data are taken from the EEOC website:  http://www.eeoc.gov/eeoc/statistics/enforcement.  
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Victoria Lipnic is expected to come up with recommendations for employers 
regarding improved oversight, prevention and training, 
http://www.eeoc.gov/eeoc/newsroom/release/3-30-15.cfm. 

E. Affirmative Action 

• Is race of workers still a significant factor in affirmative action? 

• Will the Supreme Court decide that use of race as a factor in selection decisions is 
no longer permissible? 

Recently, the U.S. Department of Labor issued regulations mandating that employers 

who are government contractors adopt a utilization goal of seven percent (7%) for persons with 

disabilities10 and 7.2 percent hiring goal for covered Veterans.11  The Obama Administration has 

also pushed aggressively to reduce the “pay gap” for women through pay and job equality 

proposals.  In the first quarter of RY 2016, OFCCP reported five (5) settlements of bias findings, 

four (4) involved bias-in job selection of males not hired into lower paying jobs held by females.  

[cite] 

By July, the U.S. Supreme Court will have decided for a second time whether the 

University of Texas can consider race as a factor in admissions.  Fisher v. University of Texas at 

Austin, No. 14-981.12  We are also half way through the 25 years that Justice O’Connor 

suggested as the end point for the use of race.  Grutter v. Bollinger, 539 U.S. 306, 343 (2003) 

(“we expect that 25 years from now, the use of racial preferences will no longer be necessary to 

further the interest approached today.”) 

F. Internationalization 

10 41 CFR 60-741.45(a). 

11 41 CFR 60-300.45(b). 

12 With the death of Justice Scalia, the Court may simply affirm the lower court with a 4-4 
decision. 
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As international economic interrelationships increases so will the application of labor and 

fair employment law.  See generally, Marley S. Weiss, “International Labor and Employment 

Law:  from Periphery to Core,” 25 ABA Journal of Labor & Employment Law 487 (2010).  In 

particular, there is a growing application of American approaches to fair employment law.  

Linos, “Path Dependence in Discrimination Law:  Employment Cases in the United States and 

the European Union,” 35 Yale J. Int’l L. 115 (2010); Margolioth, “Labor Market Discrimination 

Against Arab Israeli Citizens:  Can Something Be Done?”  36 N.Y.U. Int’l & Pol. 845 (2004) 

(Discusses adoption of disparate impact approaches).  Moreover, the use of class action 

procedures is expanding in Canada, the United Kingdom and in the European Union.  See

Coleman, “US-style Class Actions Introduced in UK,” BBC News (Oct. 1 , 2015) (Exhibit A). 

III. LEGISLATION 

• Will we see more expansive federal legislation? 

• Where is the line between federal laws and more expansive (and sometimes more 
restrictive) state laws? 

A. Federal Legislative Actions 

At the national level, the legislative activity in the fair employment area historically has 

been dynamic under both Democratic and Republican administrations and reflected in a bi-

partisan approach in Congress.  Legislation providing for expansion of remedies and coverage of 

various groups, ranging from race, gender, religion, and national origin (Title VII), to age, 

(ADEA), and to disability (ADA).  Most dramatically, this expansion is reflected in five 
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Congressional acts13 that amended existing statutes but were directed at overturning the results 

of more than a dozen Supreme Court decisions.14

Consistent with the prior expansion of the fair employment laws as well as a review of 

bills that have been introduced in Congress,15 we expect that there will be continued attempts to 

amend Title VII to explicitly cover discrimination on the basis of sexual orientation,16 to 

overturn Gross v. FBL Financial Services, Inc., 129 S. Ct 2343 (2009),17 to modify the Equal 

Pay Act so as to make actions filed pursuant to the EPA easier to prosecute, and to expand the 

Family and Medical Leave Act to require paid leave in certain circumstances. 

The most critical federal legislative issue that will impact employment litigation may not 

be over legislation concerning substantive provisions of the fair employment laws but will 

13 Civil Rights Attorney’s Fees Awards act of 1976, Pregnancy Discrimination Act, Civil Rights 
Act of 1991, HDA Amendments Act of 2008, and Lilly Ledbetter Fair Pay Act of 2009. 

14 See, e.g., General Electric Co. v. Gilbert, 429 U.S. 125 (1976), Wards Cove Packing Co. v. 
Atonio, 490 U.S. 642 (1989) and Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 
(2007); see generally, Wexler, Warner, Siniscalco, Quinn and Klein, “The Law of Employment 
Discrimination,” 25 ABA Journal of Labor & Employment Law 349 (2010) (Article summarizes 
the evolution of fair employment law.).  (“Law of Employment Discrimination”). 

15 We have not listed the specific bills as the bills are modified from congressional session to 
session and we do not expect any of the current bills to pass during this election year. 

16 Even though Title VII does not include sexual orientation or gender identity in its list of 
protected bases, the EEOC interprets Title VII’s “sex discrimination provision as prohibiting 
discrimination against employees on the basis of sexual orientation and gender identity.”  
http://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_lgbt_workers.cfm. 

In its Strategic Enforcement Plan, FY 2013-2016, the EEOC has made “coverage of lesbian, gay, 
bisexual and transgender individuals under Title VII’s sex discrimination provision” one of its 
“national priorities” as part of its goal to address “emerging and developing issues.”  
http://www.eeoc.gov/eeoc/plan/sep.cfm. 

17 In Gross, the five-member majority held that a plaintiff cannot bring a mixed-motive age 
discrimination claim under ADEA. 
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concern whether any law will restrict the application of arbitration agreements to fair 

employment causes of actions and/or class actions.  See Section IV, infra.18

B. “Blue States; Red States”:  Legislative Activity at the State and Local Levels 

Several states have been increasingly active in passing EEO and other employment 

legislation.  In the EEO area most of the state legislation extends coverage and standards of proof 

beyond federal legislation.  We can expect this trend to continue and to grow given the divide 

between “red” and “blue” states and the deadlock in Congress.  Furthermore, the practical impact 

of these local laws likely will increase as the state courts interpret these laws.  The expansion of 

state fair employment laws will present challenges for national companies.  In the past year, 

several states, most notably California, have passed or proposed expansive fair pay legislation.  

The California equal pay law and the ways that the law may influence compensation issues not 

only in California but throughout the country are described in recent Law 360 article.  G. 

Siniscalco and L. Damrell, “As Calif. Goes on Equal Pay, So goes the Nation?,” Law 360 (Sept. 

2015). 

Furthermore, numerous states have passed laws that extend the protection of fair 

employment laws to sexual orientation and gender identity.  See Employment Discrimination 

Law, Lindeman, Grossman and Weirich, Ch. 11, Sexual Orientation and Gender Identity, pp. 15-

17 and accompanying Note (5th Ed. Bloomberg BNA 2012). 

18 The Supreme Court opinions approving arbitration agreements that preclude class, collective 
or joint actions impact the rights of consumers and others in addition to the rights of workers.  
There is growing awareness of the broad implications of the Court’s arbitration decisions as 
shown by the recent comprehensive articles in the New York Times.  J. Silver-Greenberg and R. 
Gebeloff, “Arbitration Everywhere, Stacking the Deck of Justice,” N.Y. Times, Oct. 31, 2015, at 
A1; J. Silver-Greenberg and M. Corkery, “In Arbitration, a ‘Privatization of the Justice System,” 
N.Y. Times, Nov. 1, 2015, at A1; M. Corkery and J. Silver-Greenberg, “In Religious Arbitration, 
Scripture Is the Rule of Law,” N. Y. Times, Nov. 2, 2015, at A1.  
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C. The Pay Gap and Equal Pay for Equal Work 

This remains one of the most discussed and controversial areas of employment and 

employment law and the complex range of issues are beyond the scope of this paper.  Suffice to 

say there are legal as well as social, economic, cultural, education and government policies that 

affect these issues. 

See “The Pay Gap, the Glass Ceiling and Pay Bias:  Moving Forward Fifty Years After 

the Equal Pay Act; Siniscalco, Damrell and Nabity, ABA Journal of Labor & Employment Law 

(Vol. 29, No. 3, Spring 2014); and Choices, Bias and the Value of the Pay Check Fairness Act; 

Porter, ABA Journal of Labor & Employment Law (Vol. 29, No. 3, Spring 2014). 

IV. LITIGATION 

• Can employees continue to assert their collective rights? 

• Can arbitration be used effectively by class counsel? 

A. Class Action, Arbitration and Supreme Court Decisions 

• Supreme Court decisions in Dukes v. Wal-Mart and a series of decisions 
involving the scope and effect of the Federal Arbitration Act (FAA) have 
dramatically altered court access and litigation procedure in employment cases.  
How plaintiffs’ counsel plead and pursue cases, and courts receptivity to 
alternatives remains to be seen.  See McReynolds v. Merrill Lynch, 672 F.3d 482 
(7th Cir. 2011) (Reliance on FRCP 23(c)(4) to allow class claims) and Jock v. 
Sterling Jewelers, 646 F.3d 113 (2d Cir. 2011), cert. denied, 132 S. Ct. 1742 
(2012) (class claims in arbitration) 

• Given a well-drafted arbitration agreement, plaintiffs will be thwarted in 
challenging systemic discrimination practices.  There will be a concerted effort to 
overturn by legislation the Supreme Court’s decisions on arbitration.  See section 
III.A, supra. 

B. Proof of Discrimination 

• How, if at all, will the development of “implicit bias” or “unconscious” 
discrimination theory a evidence impact the proof of discrimination. 

• Will plaintiffs succeed in establishing discriminatory pay under the Equal Pay 
Act, Title VII or the new state fair pay acts. 
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There has been a good deal of work and theory developed concerning “implicit bias” or 

“unconscious” bias.  See S.F. Sperino, “The Tort Label,” 66 Fla. L. Rev. 1051, 1088 n. 297 

(2015).  While there has been a substantial discussion in the professional and general literature, 

these theories have not yet gained much traction in court decisions.  See Wal-Mart Stores, Inc. v. 

Dukes, 131 S. Ct. 2541, 2553-54 (2011) (Rejection of expert testimony presented by plaintiffs 

concerning “social framework analysis” since the expert could not calculate the extent to which 

employment decision might be impacted by stereotyped theory). 

Given the public focus on the wage gap and the newly enacted state fair pay legislation, 

there is a good question as to whether plaintiffs may be more successful in proving pay violation 

then in the past. 


