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IP Group Of The Year: Orrick 

By Ryan Davis 

Law360, New York (February 03, 2015, 5:22 PM ET) -- Orrick Herrington & Sutcliffe LLP scored 
a major win for Oracle Corp. in a high-stakes dispute over Google Inc.'s Android operating 
system and successfully defended Dish Network Corp. from a copyright suit by the TV 
networks over its Hopper DVR, landing the firm among Law360's Intellectual Property Groups 
of the Year. 

 
Orrick persuaded the Federal Circuit in May to overturn a 2012 decision by a district judge that Oracle's 
Java software could not be copyrighted, reviving a suit alleging that Google's widely used operating 
system infringes. 
 
The case has been described as the "World Series of copyright cases," according to Joshua Rosenkranz, 
head of Orrick's appellate litigation practice, since Android is used by millions and millions of mobile 
devices, creating the possibility of substantial damages. 
 
"For that reason alone, the stakes were enormous," he said. 
 
According to Rosenkranz, Oracle's goal in the appeal was to make clear to the Federal Circuit why the 
district judge got it wrong when he held that Java code was a functional work that was not entitled to 
copyright protection. The judge's ruling negated a jury's verdict that Google infringed Oracles' copyright. 
 
"The real challenge in that case was to describe to a court what it was Google plagiarized in an area that 
is not intuitive to many judges," he said. 
 
The strategy the firm hit on was to use an analogy in its brief comparing Java to the "Harry Potter" 
novels and Google to a hypothetical author named "Ann Droid" who copies many of the words from the 
series to write her own. Such copying would violate copyright law for literary works, and the same 
should go for software code, Orrick argued. 
 
The Federal Circuit agreed, ruling that even works that serve a function like software code can be 
protected by copyright. It remanded the case to the district court for consideration of whether Google's 
copying was fair use, but Google has appealed to the U.S. Supreme Court. 
 
Rosenkranz said that the plagiarism metaphor was the key to securing victory for Oracle. 
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"It illustrates our view that the way to win the case is to put what happened here in the context that is 
very familiar to judges," he said. "From word one, that captured the judges' attention and got this image 
in the court's mind that Google never dislodged." 
 
In another headline-grabbing case, Orrick has defended Dish from claims by the major TV networks that 
its advanced Hopper DVR infringed their copyrights on popular shows with features that allow users to 
record all prime-time programs and excise commercials. 
 
In July, the Ninth Circuit upheld a judge's decision not to issue a preliminary injunction against Dish, 
holding that Fox Broadcasting Co. hadn't shown a likelihood that it would be irreparably harmed. The 
last month, the district court judge granted summary judgment to Dish on many of Fox's claims. 
 
The case is now stayed as Dish and Fox work to reach a settlement. Dish previously reached settlements 
with ABC and CBS in a separate case after a favorable appeals court ruling in 2013. 
 
Rosenkranz said that the firm has been successful in the Dish cases by arguing that if the Hopper is 
illegal, so is the traditional DVR that the judges themselves likely use. Another key was extensive 
preparation by Orrick's trial team since in many copyright case, the defense is placed on the defensive 
and forced to play catch-up. 
 
"The remarkable thing about this case is that every step of the way, the trial lawyers were ahead of the 
game," he said. "They completely demolished the position of the networks that they were suffering any 
harm at all." 
 
Orrick also represented Apple Inc. in its major smartphone patent dispute with Motorola Mobility Inc. 
Both companies accused each other of infringement, only to have the a district court judge throw out 
their cases for lack of evidence. 
 
In April, the Federal Circuit revived the case, finding that the judge improperly excluded expert 
testimony, while affirming the judge's finding that Motorola could not seek an injunction on Apple 
products. The two companies settled weeks later. 
 
Orrick also defended Dow Agrosciences LLC in a suit by a Bayer AG unit over soybean seed patents. The 
judge cleared Dow of infringement in 2013, and a magistrate judge recommended in December that 
Dow be awarded $5.5 million in attorneys' fees that it incurred defending itself against Bayer's 
"doomed" suit. 
 
Orrick's IP group consists of 100 attorneys, as well as 25 more attorneys in other groups who spend the 
bulk of their time on IP, said Neel Chatterjee, chairman of the firm's intellectual property practice. He 
said Orrick will soon add more attorneys who are aligned with the firm's philosophy of thinking deeply 
about the issues and developing deep relationships with clients. 
 
"We have a lot of really high-profile, impactful cases," Chatterjee said. "We often feel like we're fighting 
for a cause. We're changing the world one lawsuit at a time." 
 
--Editing by Christine Chun.  
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