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Fed. Circ. Clears Dow In Bayer Seed Patent Suit 

By Vin Gurrieri 

Law360, New York (October 17, 2014, 2:59 PM ET) -- The Federal Circuit on Friday let stand a Delaware 
federal judge's ruling that because Dow AgroSciences LLC had a valid license to make its herbicide-
resistant Enlist E3 seed, it did not infringe several patents held by Bayer CropScience AG. 
 
In a one-sentence order, a three-judge panel affirmed a ruling in October 2013 by U.S. District Judge 
Renee Marie Bumb to grant Dow summary judgment. Judge Bumb had determined that the company 
had been granted a sublicense to produce the genetically modified, weed-killer-resistant soybean seeds 
described in Bayer's patents. 
 
The ruling rejected Bayer's arguments that MS Technologies LLC, the patent licensee that purportedly 
gave Dow the sublicense to make the seeds, had never been granted the right to exploit the invention 
disclosed by the patents. 
 
Initially filed in March 2012, Bayer's lawsuit alleged Dow's intention to sell its Enlist E3 seed infringed 
several Bayer patents for glufosinate-tolerance technology, or soybeans that are resistant to three 
different types of herbicides. 
 
But in its May 2013 motion for summary judgment, Dow contended that it had not infringed the patents 
because it had obtained a sublicense to develop and sell E3 from MS Technologies. 
 
After deciding to divest some of its soybean assets, Bayer in 2004 inked licensing deals for the patents 
with MS Tech and Stine Seed Farm Inc. The agreement provided MS Tech an exclusive license, complete 
with the right to grant sublicenses, for the patents. The licensee then partnered with Dow in 2007 to 
cooperatively produce E3. 
 
Bayer had said that Dow's sublicense was invalid because Bayer never signed over the rights to 
commercialize the weed-killer-resistant technology described in its patents to MS Tech and the licensee 
could not have granted Dow rights it never had, according to court documents. 
 
Bayer also argued its contract with MS Tech clarified that the rights to market and sell the genetically 
altered seed had been granted, under a separate agreement, to Stine. But Dow read the document 
differently and said it conferred overlapping commercialization rights to both Stine and MS Tech, 
according to court documents. 
 
But Judge Bumb ultimately sided with Dow, ruling that MS Tech had in fact been granted the right to 
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manufacture a product based on the patents. The judge's ruling pointed out that Stine's license was 
nonexclusive and there was a "carve out" in MS Tech's licensing agreement that was designed to allow 
Stine to exploit the patents. 
 
She also determined that, at the time the agreements were signed, Bayer was offloading the assets and 
didn't care how they were divided up between Stine and MS Tech — the contractual provisions Bayer 
was invoking were in fact added to the contracts on the licensees' request. 
 
In a December brief, Bayer urged the Federal Circuit to revive the case by arguing that Judge Bumb 
wrongly relied on inadmissible facts and evidence of subjective intent. 
 
Bayer also argued on appeal that ambiguous contract terms must be interpreted by a jury in the Third 
Circuit, and that the district court improperly resolved a genuine issue of material fact when it rejected 
Bayer’s evidence that E3 is not made by or for MS Technologies and thus is not licensed, according to 
the brief. 
 
In a March answering brief, the Dow Chemical Co. subsidiary said that there is no genuine dispute that 
the company's product is licensed under the patents asserted by Bayer and that Judge Bumb correctly 
granted Dow summary judgment. 
 
The Federal Circuit's decision is the second win for Dow before the appellate court over patent claims 
alleged by Bayer. In September 2013, the Federal Circuit affirmed Judge Bumb's decision a year earlier 
to grant Dow summary judgment in a prior patent infringement case over Dow's Enlist technology. 
 
The instant case that was the subject of the Federal Circuit's order Friday began as a Bayer motion to 
amend its complaint in the earlier case to add patent infringement claims. Bayer ultimately withdrew its 
motion and instead chose to file a new suit, according to court documents. 
 
Attorneys for both parties were not immediately available for comment Friday. 
 
Circuit Judges Pauline Newman, S. Jay Plager and Todd M. Hughes sat on the Federal Circuit panel. 
 
The patents-in-suit were U.S. Patent Nos. 6,566,587; 5,792,930; 6,362,396; 6,313,282; 6,338,961; 
RE37,287 and RE36,449.  
 
Bayer was represented by Christopher J. Gaspar of Milbank Tweed Hadley & McCloy LLP. 
 
Dow was represented by Mark S. Davies of Orrick Herrington & Sutcliffe LLP. 
 
The case is Bayer CropScience AG et al. v. Dow Agrosciences LLC, case number 2014-1032, in the U.S. 
Court of Appeals for the Federal Circuit. 
 
--Additional reporting by Dan Prochilo and Stewart Bishop. Editing by Philip Shea.  
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