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Dow Wins $5.9M In Atty Fees From Bayer In Soybean IP Fight 

By Kevin Penton 

Law360, New York (June 18, 2015, 5:42 PM ET) -- A Delaware federal judge on Thursday ordered Bayer 
CropScience AG to pay $5.9 million in attorneys’ fees to Dow AgroSciences LLC for filing a “frivolous” 
patent infringement suit. 
 
While U.S. District Judge Renee Marie Bumb took off a few pennies here and a couple of grand there as 
she combed through Dow’s original $6.07 million demand and Bayer’s numerous objections over the 
number of attorneys assigned and the amount of hours billed, she largely left the request intact. 
 
At several points over the 87-page-long memorandum, Judge Bumb chastised Bayer for making the 
court undergo the “tedious” exercise and for filing a suit that she has said was full of “acrimonious 
fallacy and obfuscation.” 
 
“Had Bayer not filed what this court found to be a ‘frivolous’ motion in the first place, Bayer would not 
be facing an award of fees against it for such motion,” wrote Judge Bumb, referring to a preliminary 
injunction filing by Bayer. 
 
Judge Bumb granted summary judgment to Dow in 2013, ruling that the company had a valid license to 
the patents Bayer accused it of infringing. The patents cover genetically modified, weed killer-resistant 
soybean seeds and Bayer alleged that Dow's Enlist E3 seeds infringed. 
 
Bayer licensed the patents to MS Technologies LLC, which in turn licensed them to Dow. The judge ruled 
that MS had the right to sublicense the patents, so there was no basis for Bayer to accuse Dow of 
infringement. The Federal Circuit affirmed that ruling in October. 
 
Bayer had argued that approximately $4.75 million was the most it should have to pay in fees to Dow. 
 
Judge Bumb took issue with Bayer arguing that it should not have to pay for Dow hiring lawyers from 
outside of Delaware, noting that it did the same thing in the case. 
 
“That Dow hired lawyers outside Delaware — lawyers who have familiarity with the line of cases 
brought against it by Bayer — is not at all unreasonable,” Judge Bumb wrote. “This is not at all a case 
that could be characterized as ‘straight forward;’ it is quite the opposite.” 
 
Counsel for Bayer could not be reached Thursday for comment. 
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Dow agrees with the order, Robyn Heine, a spokeswoman for the company, told Law360 on Thursday. 
 
The patents-in-suit are U.S. Patent Numbers 6,566,587; 5,792,930; 6,362,396; 6,313,282; 6,338,961; 
RE37,287; and RE36,449. 
 
Bayer is represented by Robert J. Koch, Stephanie R. Amoroso, Edward J. Mayle, Fredrick M. Zullow and 
Christopher J. Gaspar of Milbank Tweed Hadley & McCloy LLP and Travis Hunter, Frederick Cottrell III 
and Jeffrey Moyer of Richards Layton & Finger PA. 
 
Dow is represented by Peter Bicks, Alex Chachkes, James Stengel, Elizabeth A. Howard and Ilene Abala of 
Orrick Herrington & Sutcliffe LLP and Steven J. Balick, Lauren E. Maguire and Andrew C. Mayo of Ashby & 
Geddes PA. 
 
The case is Bayer CropScience AG et al. v. Dow Agrosciences LLC, case number 1:12-cv-00256, in the U.S. 
District Court for the District of Delaware. 
 
— Editing by Ben Guilfoy.  
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