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Dish's Hopper Not Barred By Aereo, Judge Says 

By Bill Donahue 

Law360, New York (January 20, 2015, 7:55 PM ET) -- The California federal judge overseeing Fox's long-
running lawsuit over Dish Network's Hopper DVR has ruled that theU.S. Supreme Court's recent decision 
against Aereo Inc. didn't outlaw features that let Dish subscribers stream their television programming to 
Internet-connected devices. 
 
The ruling, issued Jan. 12 and unsealed Tuesday, comes after more than two and a half years of copyright 
and contract litigation between the major networks and Dish over the Hopper — namely, its features that 
let consumers easily record preset blocks of prime-time programming, remove ads and watch shows on any 
online device. 
 
The networks lost several key early-stage rulings, and ABC and CBS eventually reached separate deals with 
Dish last year when it came time to negotiate their carriage agreements with the satelite broadcaster. Fox's 
own carriage contract is up in October, and the two companies agreed Friday to stay the case until then, 
saying it was “highly likely” they'd reach a similar settlement. 
 
The summary judgment ruling released Tuesday shows that, a few days before the decision to pause the 
case, U.S. District Judge Dolly M. Gee had rejected several of the network's key claims against Dish. 
 
Most notably, she said that features known as Dish Anywhere and Hopper with Sling — which allow Dish 
subscribers to stream live and recorded content from their home cable boxes to mobile devices — didn't 
run afoul of the precedent the Supreme Court set last year when it issued its closely watched Aereo ruling. 
 
"Fox contends that the Supreme Court’s recent decision in American Broadcasting Companies Inc. v. Aereo 
Inc. is a game-changer that governs the outcome of its copyright claims in this case," she wrote. "The court 
disagrees." 
 
In Aereo, the high court said the startup's transmissions of television content to subscribers amounted to 
an unauthorized “public performance” of the networks' copyrighted works, even though each viewer 
technically requested the content individually from their own tiny, remote antenna. 
 
Some experts have worried that the ruling might be applied broadly, threatening other cloud-based 
technologies that allow users to privately send content to themselves, like storage lockers and remote 
DVRs; in August, Fox urged Judge Gee to rule that Dish's streaming technology was illegal under the high 
court's new precedent. 
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But in the ruling released Tuesday, Judge Gee said there was a key difference between the two services: 
that Dish and its users already have a legal right to possess the material. 
 
"Dish does not ... receive programs that have been released to the public and then carry them by private 
channels to additional viewers in the same sense that Aereo did," the judge wrote. "The ultimate function 
of Dish Anywhere is to transmit programming that is already legitimately on a user’s in-home hardware to a 
user’s Internet-connected mobile device." 
 
Judge Gee did side with Fox on some claims. She left open Fox's breach of contract claims relating to Dish 
Anywhere, and she found Dish liable on certain claims relating to copies made by Dish for quality-assurance 
purposes and certain others related to Hopper Transfers, which allows users to stream Dish content on 
phones and tablets. 
 
But she also granted Dish summary judgement on most of Fox's claims related to the Hopper's AutoHop 
feature — which allowed users to skip entire commercial breaks during recorded programs, rather than 
manually fast-fowarding through them — and the preset prime-time blocks known as PrimeTime Anytime. 
 
After the ruling, a Fox spokesman praised the court for the portions that were in the company's favor and 
said it was "disappointed the court felt that PrimeTime Anytime and AutoHop do not violate our copyrights 
or contract." 
 
"Fox believes strongly in innovation and will work closely with distribution partners that respect our 
copyrights and comply with agreed-upon contract terms," the spokesman said in a statement. 
 
A statement from Dish said the company was "pleased that the court has again sided with consumers" on 
the copyright issues in the case. 
 
Fox initially sued Dish in May 2012 over PrimeTime Anytime and AutoHop; in April 2013, Fox added the 
claims about Dish Anywhere and Hopper Transfers. Judge Gee rejected preliminary injunctions on both set 
of claims, though, and the Ninth Circuit affirmed her on the prime-time recording blocks and ad-skipping 
features in July 2013 and on the Internet features a year later. 
 
A New York federal judge, handling the cases brought by ABC and CBS, issued a highly similar ruling in 
September 2013. The two sides settled before the Second Circuit could rule on the issue. 
 
NBC's case has been stayed pending the outcome of Fox's. 
 
Fox is represented by Richard L. Stone, Andrew J. Thomas, David R. Singer and Amy M. Gallegos of Jenner & 
Block LLP. 
 
Dish is represented by William A. Molinski, Annette L. Hurst, Joshua Rosenkranz, Peter A. Bicks, Elyse 
Echtman and Lisa T. Simpson of Orrick Herrington & Sutcliffe LLP and Mark A. Lemley and Michael Page 
of Durie Tangri LLP. 
 
The case is Fox Broadcasting Co. et al. v. Dish Network LLC et al., case number 2:12-cv-04529, in the U.S. 
District Court for the Central District of California. 
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