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Judge Valerie Caproni took Chesapeake Energy’s request to transfer the pending Trust Indenture
Act class-action litigation to the Western District of Oklahoma under advisement after hearing
oral argument today in the Southern District of New York. Throughout oral argument, Judge
Caproni appeared to (i) emphasize the “locus of operative facts” consideration in the
venue dispute and (ii) agree with defendant Chesapeake that the company’s decision
being challenged - to pursue an exchange with only qualified institutional buyers, or
QIBs - was made in Oklahoma, not New York. The judge did not otherwise provide an
indication of the expected venue decision but stated that a decision would be coming “shortly.”

The class-action complaint, filed by individual retail holders of Chesapeake’s 6.875% senior notes
due 2020 and 6.125% senior notes due 2021, relates to Chesapeake’s exchange offer and alleges
violations of the Trust Indenture Act, or TIA, as well as causes of action for breach of the
indentures, unjust enrichment and breach of the implied good faith and fair dealing covenants.
Chesapeake is represented by Orrick Herrington and the purported class plaintiffs are
represented by Gardy & Notis and Grant & Eisenhofer.

The company has not substantively responded to the allegations yet, first arguing that the
litigation should take place in Oklahoma, where Chesapeake maintains its corporate
headquarters and where the decisions at issue were made. According to Chesapeake, litigating in
the Southern District of New York would “substantially inconvenience Chesapeake and its
employees,” and both district courts can resolve the TIA claims with equal competence.

In contrast, the purported class plaintiffs argued that the company has provided “no compelling
reason to transfer the case out of Plaintiffs’ chosen forum” and that instead the proposed transfer
is a “thinly veiled effort to evade this court’s precedent concerning the [Trust Indenture Act].”

Gordon Novod of Grant & Eisenhofer argued on behalf of the plaintiffs today, and Robert Varian
of Orrick Herrington argued on behalf of Chesapeake. The two sides argued similarly to their
papers during today’s oral argument.

Counsel to Chesapeake argued that the operative facts, witnesses and documents related to the
dispute would largely be in Oklahoma, stressing that there is a “convention” among courts,
although not a rule, to permit securities actions against an issuer to proceed in the district where
the issuer has its corporate headquarters - the Western District of Oklahoma in this instance.
Varian did note that there was exchange-related activity that took place in New York considering
the deal managers were in New York but argued that the plaintiffs’ claims do not relate to the
marketing activities related to the exchange but to the underlying decision that excluded non-
QIBs from the exchange. That decision, according to Varian, was made in Oklahoma by
management, not in New York, and not by the company’s financial advisor Evercore.

In contrast, counsel to the plaintiffs argued that the context of the exchange provided support for
venue in New York considering the Southern District of New York’s relative familiarity with the TIA
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(as compared with the Western District of Oklahoma) and the potential need for evidence from
Evercore on whether an out-of-court reorganization was ongoing during the time of the exchange
- an element of the section 316(b) TIA claim in the complaint. Novod also asserted that the
board’s finance committee, chaired by Vincent Intrieri, was involved and advised in the exchange
decision and that Intrieri resides and works in New York. Further, Novod argued that the exchange
was a pre-marketed or wall-crossed deal and offering, and that evidence would need to be
procured that could result in the disclosure of further activity in New York. Novod also emphasized
that the indentures are governed by New York law and that a court, at least with respect to the
complaint’s breach of the implied covenant of good faith and fair dealing count, would have to
interpret New York law.

Throughout oral argument, Judge Caproni stressed that the plaintiffs’ “issue” is the
company’s decision to proceed with the exchange to the exclusion of non-QIBs and
noted that the “primary” factor in the decision is the locus of operative fact. Judge
Caproni focused on which events took place in New York, going insofar as to ask Novod, partially
in jest, that even if the plaintiffs were correct in that the “scoundrels” at Chesapeake improperly
excluded non-QIBs from the exchange, would that decision not have taken place in Oklahoma. In
addition, Judge Caproni stated that she had “complete confidence in [her] colleagues in
Oklahoma” and that even if the Oklahoma federal court had not dealt with the TIA, the judges
“could learn.” According to Caproni, it cannot be the case that venue would be decided between
districts on whether one had more decisions relating to a specific federal statute. In addition,
Judge Caproni stated that Chesapeake could not be precluded from arguing that a different
venue was more convenient because the company had previously litigated in the Southern
District of New York.
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