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California Powerhouse: Orrick 

By Y. Peter Kang 

Law360, Los Angeles (June 5, 2015, 10:32 PM ET) -- Having recently celebrated its sesquicentennial, it’s 
clear that Orrick Herrington & Sutcliffe LLP has deep roots in the Golden State, dating back nearly to 
when the original 49ers earned their name. The firm has grown from a fledgling three-man partnership 
to a global law firm making its mark in California’s technology, energy and finance industries. 
 
Founded and based in San Francisco, Orrick employs 418 attorneys across five California offices and has 
spearheaded some of the most high-profile cases over the past year, including the closely watched 
Kleiner Perkins sex discrimination trial and Oracle Corp.’s successful appeal of an intellectual property 
suit against Google Inc. over its Android operating system, earning it a spot on Law360's California 
Powerhouses list. 
 
“We are native Californians and are a firm that has long established roots,” said partner Jessica Perry, 
based in Silicon Valley. “We have a variety of different litigation practices that have fantastic 
practitioners and we’re on the cutting edge of issues that arise. Having roots and having such a strong 
base of litigators here enables us to handle some of the most interesting and novel issues that arise.” 
 
In March, Perry was part of a four-person trial team led by Lynne Hermle which pulled off a huge victory 
when a jury found in favor of venture capital firm Kleiner Perkins Caufield & Byers LLC, which had been 
accused of sex discrimination by interim Reddit CEO Ellen Pao in a $100 million lawsuit. 
 
The jury found that sex wasn’t a factor in Kleiner Perkins’ decision not to promote Pao, and that Pao’s 
internal discussions or complaints did not keep her from moving up the ladder. 
 
“It was the right issue, it just happened to be the wrong case where there was no discrimination and the 
jury found it resoundingly,” Perry said. 
 
The case was closely followed and scrutinized by the Silicon Valley elite as well as the national media as 
it unearthed fascinating and at times scandalous details of one of the Valley’s most prominent venture 
capital firms. 
 
Dealing with the media circus and increased public scrutiny of the case wasn’t the biggest challenge, 
Perry said; rather, it was helping the jury understand the nature of the venture capital business, which is 
a unique animal. 
 
“It was important to help the jury understand and put into context why the number of women in the 
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industry was relatively low and how Kleiner could be explained in the context of the larger industry,” she 
said. 
 
The verdict was the culmination of three years of litigation and proved that their mission was successful, 
according to Perry, who noted that the firm will also handle the pending appeal of the case. 
 
Orrick scored a similarly successful verdict in its defense of Sierra Railroad Co., which had been 
preemptively sued by Patriot Rail Co. LLC for misappropriation of trade secrets in connection with failed 
merger talks. 
 
A Sacramento-based Orrick team led by McGregor “Greg” Scott, Michael C. Weed and Jonathan “J.R.” 
Riddell was tapped by Sierra late in the game, just six months before trial. The trio won a $53 million 
verdict for counterclaims brought by Sierra, one of the largest awards ever in the Eastern District of 
California. 
 
A federal jury in March 2014 found that Patriot owed Sierra $22.3 million in losses for misappropriating 
trade secrets while trying to buy Sierra's railroad freight options. Less than two months later, the jury hit 
Patriot with $17.4 million in punitive damages on Sierra's intentional interference claim, and in October 
the judge ordered Patriot to cough up an additional $13.1 million in punitive damages to reflect the 
“willful and malicious nature of Patriot's conduct.” 
 
Scott said that aside from being better prepared than opposing counsel, the fact that their Sacramento 
outpost is in the heart of the Eastern District helped give them an edge. 
 
“It’s a big advantage to hire Orrick in the Eastern District of California; the judges know us and we know 
them,” he said. “There is a dignity we bring because we will be there next month, whereas firms who fly 
in teams to handle the cases don’t have that dynamic.” 
 
Weed echoed that sentiment in explaining why Sierra decided to switch representation years after the 
suit was filed in 2009. 
 
“I think their evaluation was that if you go to trial in the Eastern District, you hire Orrick Sacramento to 
do it,” he said. 
 
One challenge the team faced was convincing the jury that Sierra was entitled to tens of millions of 
dollars in damages, according to Riddell. 
 
“It was incumbent upon our team to demonstrate the amount of punitive damages that would send a 
clear message that you can’t steal trade secrets without being held accountable,” Riddell said. “That was 
a team effort, and we managed it through confident expert testimony. We put it on a witness who 
explained it to the jurors and persuaded them that although the number was large, it was the right 
number.” 
 
Based on Orrick’s success over the past year, it’s clear that high-stakes litigation is one of the firm’s 
strong suits, as also demonstrated by its successful appeal on behalf of business software giant Oracle. 
 
In May 2014, Orrick persuaded the Federal Circuit to overturn a 2012 lower court ruling that Oracle's 
Java software can’t be copyrighted, reviving a suit claiming infringement by Google's widely used 
Android operating system. The firm called it the “World Series of intellectual property cases" since 



 

 

Android is used on millions of mobile devices, making substantial damages possible. 
 
The case was led by partners Annette Hurst, a member of the firm’s board of directors based in San 
Francisco, and Josh Rosenkranz. Hurst said they used a two-pronged strategy, the first of which was to 
simplify the technical jargon that could befuddle even the tech-savvy Federal Circuit. 
 
“By demystifying the technical terminology, we were able to make a very effective argument to the 
court that this software was protected by copyright,” Hurst said. “And [we argued that] Google hasn’t 
given any particular reason it wasn’t protected, so we win.” 
 
The second tactic was an analogy that compared Java to the Harry Potter novels and Google to a 
hypothetical author named "Ann Droid" who copies many of the words from the series to write her 
own. Such copying would violate copyright law for literary works, and the same should go for software 
code, Orrick argued. 
 
“Those two tactics proved very successful,” said Hurst. 
 
Google has appealed the case to the U.S. Supreme Court, but a recent endorsement from the U.S. 
solicitor general leads Hurst to believe that Oracle has a good chance of being allowed to pursue its case 
in district court in the near future. 
 
More recently, Hurst teamed with partner Peter Bicks to successfully defend Dish Network Corp. from a 
copyright suit by the TV networks over its Hopper DVR. A California federal judge ruled that the 
Supreme Court's Aereo decision didn't outlaw features that allowed Dish subscribers to stream 
commercial-free TV shows to Internet-connected devices. 
 
“It was a major ruling that was the first significant post-Aereo ruling to discuss technology that allows 
you to view secure transmissions through the Internet,” Hurst said. “We were quite successful in arguing 
that Aereo did not apply. The court’s holding that commercial skipping doesn’t implicate copyright was 
also incredibly significant.” 
 
Tech-related litigation is just one aspect of the firm’s capabilities in the industry in California, according 
to partner John Bautista, head of the firm’s technology companies practice group. 
 
Orrick represents more than 1,000 venture-backed companies in the state and in 2014 completed more 
than 230 financings totaling over $3 billion on behalf of startups such as Stripe and Quora and investors 
such as Bessemer Venture Partners and Coatue Management. The firm also represented Pinterest in 
two rounds raising $567 million and advised on the company’s recent acquisition of Kosei. 
 
The firm worked closely with popular startup incubator Y Combinator to implement a new convertible 
security called SAFE, which stands for “simple agreement for future equity,” intended to be a simpler 
version of a convertible note for early-stage companies. 
 
“It’s like selling a seat at the table. It converts into the preferred stock with all the bells and whistles, the 
end result is the company doesn’t spend a lot of time lawyering and keeps the fees to a minimum,” 
Bautista said. “The investors are assured that they get in at the same time as the big boys, the VCs when 
they invest in the company. It’s a win-win for everyone.” 
 
Orrick is also on the cutting edge of innovation on the mergers and acquisitions front, as demonstrated 



 

 

by its counsel to solar giant SunEdison Inc. and its subsidiary TerraForm Power Inc. in the $2.4 billion 
purchase of wind developer First Wind, announced last November. 
 
TerraForm is a YieldCo, a publicly traded company spun off to house operating power generation assets 
that produce a consistent cash flow and high investor payouts. Experts say the deal could serve as a 
blueprint for a self-sustaining YieldCo: SunEdison assumes control of First Wind’s development pipeline, 
then can drop projects down to TerraForm once they’re up and running. 
 
San Francisco-based partner John Cook says the deal was proof that renewable energy companies could 
grow on an exponential basis. 
 
“Since then, you’ve seen a number of players coming into the space, and it’s proven the model that 
these things can be very consistent dividend companies that can also grow through acquisitions,” he 
said. 
 
Whether dealing with the complexities of high-stakes litigation, shepherding tech startups to “unicorn” 
status or advising on innovative financial wizardry, Orrick attorneys emphasize that the firm’s 
collaborative, teamwork-centric culture greases the wheels in all aspects. 
 
“People truly help each other out, which translates to better service for clients,” Bautista said. “We can 
deliver services more quickly and deliver top-notch advice.” 
 
--Additional reporting by Beth Winegarner and Keith Goldberg.  Editing by Brian Baresch. 
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