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SEC Enforcement Sharpens Focus,
Expands, Based on Five Specialized Units
By Stephen Joyce

BNA Snapshot

Fifth Anniversary of SEC Specialized Units

Key Takeaway: SEC, practitioners say units have enhanced quantity, quality of enforcement
actions.

Next Steps: Structure's flexibility allows SEC to adopt new enforcement priorities as they arise.

April 6 — The Securities and Exchange Commission's decision to create specialized
enforcement units has increased the quality, quantity and complexity of enforcement cases since
they were rolled out five years ago, former and current SEC enforcement lawyers told
Bloomberg BNA.

The restructuring has boosted information sharing across the agency and led to enforcement
oversight that in the past might have been overlooked or not fully developed, they said.

The lawyers largely credit the five units with reinvigorating the agency's enforcement function at
a time in the late 2000s when employee morale was low and the agency's reputation was
tarnished by revelations of perceived SEC deficiencies involving Bernard Madoff's Ponzi
scheme. The specialized units focus on asset management, complex products, foreign corrupt
practices, market abuse and municipal securities and public pension funds. While some lawyers
said the division's restructuring has boosted the agency's ability to ensure broad yet exacting



oversight of U.S. capital markets, other lawyers said the move may put pressure on the SEC to
charge market participants for relatively minor securities violations.

Lawyers who were part of the team launching the units said the initiative—the biggest structural
change since the enforcement division's establishment in 1972—was disruptive, yet bold, and
signed on for the opportunity it represented.

“I'd been at the agency at that point for 14 or 15 years,” Robert Kaplan, one of the original
specialized unit chiefs, said in an interviews. “I had a fair amount of experience in the asset
management space through the enforcement cases I had worked on, and I just thought it was a
really exciting opportunity to build something.”

“What I consider one of the greatest benefits of the units is a focus on cases that maybe we
wouldn't have made but for the creation of a unit with expertise,” SEC Enforcement Division
Director Andrew Ceresney told Bloomberg BNA March 24. Ceresney cited the municipal
securities specialized unit to make his point. “The muni world is a world that I think has not
received the kind of enforcement attention as other parts of the market. That unit has now made
significant strides in terms of increasing our presence there,” Ceresney said.

Genesis of Idea

Establishing units to focus on specific enforcement priorities was first discussed formally at a
meeting of senior enforcement division officials held shortly after Mary Schapiro was confirmed
as the SEC's 29th chairman and Robert Khuzami was named SEC enforcement division director.
At a spring 2009 division meeting scheduled before Khuzami's appointment, the new director
essentially tossed out the prepared agenda and instead began a discussion about possible changes
to the division.

Khuzami solicited ideas from SEC colleagues over subsequent months, including potential
enforcement priorities for the units.

“Historically the division was comprised of generalists, for lack of a better word. That was the
system I grew up in,” Kenneth Lench, now a partner at Kirkland & Ellis LLP, who was one of
the first specialized unit leaders, said in an interview. “Whatever walked in the door, it might be
a big accounting fraud at a Fortune 100 company one day and it might be a boiler room in Boca
Raton[, Fla.,] the next. Anything that came in was pretty much fair game for anyone in the
division.”

“Historically the division was comprised of generalists … whatever walked in the door, it
might be a big accounting fraud at a Fortune 100 company one day and it might be a boiler

room in Boca Raton the next.”

Kenneth Lench,
Kirkland & Ellis LLP partner



“Prior to the units, you had isolated pockets of expertise that were housed in a particular office or
particular enforcement group,” said Elaine Greenberg, a former unit chief and current Orrick
Herrington & Sutcliffe LLP partner. “The creation of these units broke down those silos and
really enabled the enforcement division to share the expertise that exists across the entire
division,” she told Bloomberg BNA.

Five Focus Areas

After what some said was a rigorous analysis, including discussions about such issues as how the
units would affect reporting structures and agency career trajectories, the SEC decided to push
ahead, which Schapiro supported. Applications for unit chiefs and staff were sought during the
second half of 2009; SEC managers visited the 11 regional offices to explain the concept to
agency enforcement personnel and recruit them to participate in the new structure. Khuzami
provided an outline of his plan in an Aug. 5, 2009, New York City Bar Association speech and
officially announced the creation of five specialized units and their initial leaders, or chiefs, Jan.
13, 2010. Those units included:

• the asset management unit led by Kaplan and Bruce Karpati, now at KKR & Co. L.P., 

• the foreign corrupt practices (FCP) unit led by Cheryl Scarboro, who is now a partner at 
Simpson Thacher & Bartlett LLP,

• the market abuse unit led by Daniel Hawke, and 

• the municipal securities and public pensions unit led by Greenberg. 

The fifth unit, led by Lench, was originally named the structured and new products unit. As
enforcement cases associated with highly complex structured products central to the 2008
financial crisis began to dissipate, the unit was renamed the complex financial instruments unit.

Of the founding unit chiefs, Hawke is the only one still working at the agency. Julie Riewe and
Marshall Spring are currently co-chiefs of the asset management unit, Kara Brockmeyer is FCP
unit chief, LeeAnn Gaunt is the municipal securities and public pensions chief and Michael
Osnato is chief of the complex financial instruments unit.

Weighing the Consequences

Fundamentally changing the enforcement division, historically the SEC's largest, wasn't without
its hazards, Khuzami said in a March interview. He said he worked to ensure the division's new
structure wouldn't result in a two-tiered enforcement division, with the best cases and best people
ushered into the units. He decided to shift from 20 percent to 30 percent of the enforcement
division's investigators into the units to minimize the implementation risk of the change as well
as in recognition that many investigators preferred to remain as enforcement generalists.



In fiscal 2009, the SEC filed 664 enforcement cases, with disgorgement and penalties
totaling about $2.4 billion. In 2014, the agency filed a record 755 enforcement actions,

obtaining $4.16 billion in disgorgement and penalties.

SEC data

Creating the new structure would also help the government recruit subject-specific experts,
Khuzami said. And as the first SEC enforcement division director to be hired from outside the
division and the first with an in-house legal counsel background, Khuzami said he wasn't tied to
the agency's existing structure and thus had the relative flexibility to propose and effectuate the
changes.

Some enforcement division lawyers chose to remain generalists, others were attracted to the
units, and some applied for unit chief jobs. “For me it was natural to raise my hand and say to
Rob [Khuzami], ‘I believe the area of municipal securities is ripe and appropriate for a
specialized unit,' ” said Greenberg, who served as both associate director of enforcement for the
SEC's Philadelphia regional office and as chief of the municipal securities and public pensions
unit.

“I had to really think about it,” Lench, who was an SEC lawyer for 23 years, said of his decision
to apply for a unit chief job. “I really liked my job, I was an assistant director and I was a
generalist, so I liked having all different kinds of cases. And now, all of a sudden, if I go for one
of these unit chief slots I'm only going to be doing [specific types of] cases, and is that something
I want to do?”

“Ultimately, I decided to go for it,” Lench said.

“We had in Rob Khuzami a leader with, it seemed, an endless appetite for initiative, for doing
things differently,” said Kaplan, now a partner at Debevoise & Plimpton LLP. “So often in
government institutions there is such an entrenched structure and entrenched processes that you
rarely have the opportunity to build something fresh.”

Risks Cited by Defense Bar

Several defense-bar lawyers said the units have indeed improved the enforcement unit while
animating a more robust and informative dialog with respondents in the earlier stages of cases.
Creating the units also signaled that the SEC recognized the increasing complexity of U.S.
capital markets and the need to develop a more sophisticated enforcement staff, they said.

“I have seen changes. I have noticed in my cases an increased knowledge and familiarity with
the types of issues that come up,” Cleary Gottlieb Steen & Hamilton LLP partner Robin Bergen
said in an interview.

A longer-term challenge for the units, Bergen said, is ensuring they continually deliver a
meaningful contribution to enforcement efforts, particularly considering the SEC enforcement
division's finite resources.



“You do wonder if it becomes a group in search of a new mandate rather than having more
flexibility when different types of cases come in the door,” she said.

Some lawyers dismissed the view by SEC lawyers that the units might actually speed up the
disposition of cases because the units can more competently judge which cases aren't ripe for
full-blown investigations. Bergen, for instance, said she hasn't experienced a material difference
in the time it takes to conclude a case, though she added many of her cases deal with increasingly
complex matters that, independent of the enforcement division's structure, may take more time
simply because of their complexity.

‘Broken Windows' Challenge

One concern raised by several lawyers is the possibility SEC investigators within a unit may end
up filing enforcement cases involving minor matters while more major infractions that don't fit
neatly into one of the specialized units go undetected. This danger, further, may be exacerbated
because of the SEC's recent “broken windows” policy, announced in October 2013, under which
virtually no securities-law violation is too small to pursue, they said (197 SLD, 10/10/13).

“What we have seen, say, in the asset management unit, is that they've become much more
sophisticated, they're much smarter in the private equity space, much smarter in the hedge fund
space,” Ropes & Gray LLP partner Randall Bodner, a former federal prosecutor and securities
litigation specialist, said in an interview. “At the same time, it can put a certain amount of
pressure on a unit to show some numbers, to bring cases,” said Bodner.

This “zeal,” as one practitioner labeled the push for new cases, can be particularly perilous at
some of the newly targeted entities for SEC enforcement scrutiny, such as private equity firms
and hedge funds. Even the hint of civil wrongdoing or, worse, criminal activity at some of those
financial companies can lead to investor withdrawals, which in the extreme can lead to the
shuttering of the firm.

Boost in Case Development

Several lawyers familiar with the creation of the units said criticism of the SEC for failing to
uncover Madoff's fraud played a role, if an indirect one, in the decision to shake things up at the
SEC's enforcement division.

The reorganization of the SEC's enforcement division “occurred on the heels of the Madoff
scandal; the fallout from the financial crisis was also unfolding.”

Elaine Greenberg,
Orrick Herrington & Sutcliffe LLP

“Keep in mind this occurred on the heels of the Madoff scandal; the fallout from the financial
crisis was also unfolding. This was a self assessment: let's see how we in the division of
enforcement can improve ourselves. And what it is that we can do to be more effective, efficient
and do our jobs better,” Greenberg said.



Kaplan said that while the changes were not a direct response to the Madoff case and the
aftermath of the 2008 financial crisis, they nevertheless created an environment in which
restructuring the enforcement division was possible.

Many lawyers said the units currently allow the SEC to focus on particular enforcement issues in
a targeted fashion new to the agency. “Whereas before we would have people who would
develop expertise over time, we didn't have a group of folks who were focused on a particular
area and on building expertise in that area, on creating initiatives in that area, and really
understanding where the industry is going in that area. And I think that has been very positive,”
Ceresney said.

He pointed to the market abuse unit as helping to develop complex cases involving market-
access rules adopted by the SEC on Nov. 3, 2010. The rules require brokers or dealers with
access to trading securities directly on an exchange or alternative trading system to establish,
document and maintain a system of risk management controls and supervisory procedures
reasonably designed to ensure compliance with all regulatory requirements applicable in
connection with market access.

“Without a unit that was focused on that, it would be much more difficult to develop the
expertise necessary to do those cases,” Ceresney said.

Muni Enforcement Uptick

Enforcement cases involving municipal securities are another area materially benefiting from the
division restructuring, particularly the creation of the municipal securities and public pensions
unit, Ceresney said.

One initiative the unit created and implemented is the Municipalities Continuing Disclosure
Cooperation (MCDC) program, a cooperation initiative announced by the SEC March 10, 2014,
that encourages municipal securities market participants to self-report continuing deficiencies in
order to receive favorable settlement terms or risk increased sanctions for any discovered
violations (47 SLD, 3/11/14).

The MCDC initiative has been “a great success” and there will be a “a good number of cases
coming out of that initiative very soon,” Ceresney said.

The enforcement director said he also has the flexibility to establish task forces to focus attention
on areas of interest without changing the specialized unit structure. Ceresney has created task
forces focused on broker-dealers, the micro-cap equities market and pyramid schemes.

During fiscal 2009, when the SEC was finalizing its plans to launch the specialized units, the
agency filed 664 enforcement cases that resulted in disgorgement and penalties totaling about
$2.4 billion, according to SEC data. In fiscal 2014, which ended Sept. 30, the agency filed a
record 755 enforcement actions, or 13.7 percent more cases compared with fiscal 2009, while



obtaining $4.16 billion in disgorgement and penalties, a 73.3 percent increase compared with
fiscal 2009, the data said.

FCPA, Market Abuse Cases

The SEC also cited the units' work in other types of cases. The agency's foreign corrupt practices
unit helped lead an investigation announced in 2014 that charged a sales company controlled by
Alcoa Inc. with violating the Foreign Corrupt Practices Act because its subsidiaries allegedly
paid bribes to Bahrain government officials to maintain a business relationship (07 SLD,
1/10/14). Alcoa agreed to pay $384 million in forfeiture and fines as part of its settlement
agreement with the SEC.

And a manipulative-trading case announced in September 2012 and developed by the market
abuse unit, charged a New York brokerage and three of its executives with illegally allowing
traders outside the U.S. to access markets and conduct manipulative trading through accounts the
firm controlled (186 SLD, 9/26/12).

More generally, securities-law practitioners said the SEC's enforcement division is more
aggressive today, though they added that may be fueled by public and congressional criticism
that the agency was too lenient on alleged wrongdoing occurring during the 2008 financial crisis.

“In the last five years the nature of the cases brought, the sanctions sought and brought,
have evidenced a much tougher stand in the division,”

Robin Bergen
Cleary Gottlieb Steen & Hamilton LLP partner

“In the last five years the nature of the cases brought, the sanctions sought and brought, have
evidenced a much tougher stand in the division,” said Bergen, whose practice focuses on SEC
investigations, regulatory enforcement matters and structured finance.

Enforcement Division Structure

Khuzami said his experience both as a lawyer at Deutsche Bank AG and working as a federal
prosecutor at the U.S. Attorney's Office for the Southern District of New York convinced him
that specialized teams could help the SEC tackle tough enforcement cases. “All of my experience
had been in situations where lawyers and prosecutors were organized by subject-matter
expertise, and the organization was set up to encourage the development and utilization of that
expertise,” Khuzami said in an e-mail.

“What struck me more than anything was that we had a lot of smart and dedicated people at the
commission, although many were generalists,” he said. “There was no formal knowledge
management plan or approach to collect all that expertise, cultivate it and make it available to
others so they could apply it to the next case that was of a similar nature,” said Khuzami,
currently a partner at Kirkland & Ellis LLP.



The approximate 20-80 split between specialists and generalists has remained fairly constant
during the past five years. The enforcement division currently employs about 1,300 people and
its largest specialized unit is the asset management unit, with about 75 investigators. The market
abuse and complex financial instruments units each have about 50 investigators while FCP has
35 to 40 specialists and the municipal securities unit has about 25 to 30.

While the agency's chairman and enforcement director have changed since the restructuring, a
commitment to the overhaul seems evident, several securities lawyers told Bloomberg BNA. “I
don't think I would change anything” about the units, Ceresney said.

Other Changes

Creating the five specialized units wasn't the only restructuring ushered into the division in
January 2010 by Khuzami. He also eliminated the position of branch chief in an effort to flatten
management, increase the staff-to-manager ratio and to reinforce the message that the most
important task of the division was conducting investigations. He also created the position of
chief operating officer. The COO position, while perhaps receiving less attention than the
specialized units, now ensures that the “trains run on time” in the enforcement division by
assisting with budget, human resources, information technology and other processes vital to the
division's operations, Khuzami said.

Another, more controversial change was delegating to senior staff formal order authority
previously reserved for the five-member commission. The change now allows SEC staff to open
a formal order of investigation and issue subpoenas without commission approval.

Khuzami said in his e-mail that any credit for the units and other structural changes to the
enforcement division should be shared with Schapiro and the other commissioners and agency
staff working at the SEC when the changes were introduced.

“We took a hard look at ourselves and asked a lot of questions, and adopted changes to better
serve our mission of investor protection without regard to personal interest or fear of the
unknown,” Khuzami wrote. “I am very proud of what they accomplished.”

To contact the reporter on this story: Stephen Joyce in New York at sjoyce@bna.com

To contact the editor responsible for this story: Heather Rothman at hrothman@bna.com


