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5 Tips For Employers Facing An EEOC Investigation 

By Abigail Rubenstein 

Law360, New York (January 30, 2014, 3:46 PM ET) -- Being confronted with an employee's Equal 
Employment Opportunity Commission charge can be daunting for an employer because the government 
is a formidable foe if the agency decides to pursue the case — especially if the case turns out to be 
systemic. 
 
In discussing strategies for approaching an EEOC investigation, attorneys who represent employers 
stressed the importance of taking each investigation seriously to avoid nasty surprises down the road. 
 
“You lay the groundwork for successfully defending an EEOC lawsuit by the position you take in 
defending an EEOC investigation,” Gerald L. Maatman Jr. of Seyfarth Shaw LLP said. 
 
Here experts share their best tips for building a foundation that can stave off costly litigation or, if 
necessary, sow the seeds for success in the courtroom: 
 
Determine What You're Dealing With 
 
Upon learning that it is the subject of an EEOC investigation, an employer's first step should be to figure 
out what is being alleged in the charge, lawyers said. 
 
It is important to determine not only what legal violations are being alleged but also whether the charge 
implicates an individual worker or could be brought as a systemic case on behalf of a larger class of 
employees. 
 
“The first thing that an employer should do when you get a charge from the EEOC is to make sure you 
understand the charge itself and that you understand not only its scope, but also its potential scope,” 
Erin M. Connell of Orrick Herrington & Sutcliffe LLP said. 
 
According to Connell, a charge could be an individual charge that refers to a discrete set of events 
related to only one person, or it could include multiple charges that cover separate events that all bear 
some similarity, such as five women alleging harassment at different locations with different facts. 
These charges could proceed individually but could also get lumped together in a systemic case. 
 
A charge could also implicate an employment policy or practice, or it could be a commissioners charge 
or directed investigation launched by the agency itself, all of which could signal that the agency is 
considering a systemic suit, Connell said. 
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Attorneys cautioned that even what appears to be an individual charge without a telling reference to an 
overarching policy or to similarly situated individuals can still lead to a systemic investigation, so it is 
important to address the charge thoroughly and with good counsel on your side. 
 
Employers should take special note when a charge involves any of the six enforcement priorities 
highlighted in the EEOC's strategic enforcement plan, as that could mean that the case will get special 
scrutiny from the agencies, attorneys said. 
 
Those six priorities are eliminating systemic barriers in recruitment and hiring; protecting immigrant, 
migrant and other vulnerable workers; addressing emerging issues including those arising from the ADA 
Amendments Act, coverage under Title VII's sex discrimination provisions for lesbian, gay, bisexual and 
transgender individuals, and accommodations for pregnancy-related limitations; preserving access to 
the legal system by targeting retaliatory practice; combating harassment; and enforcing equal pay laws. 
 
Don't Get Emotional 
 
No one likes to be accused of discrimination, but attorneys said it is important for employers to keep 
emotions out of it and make sure they get all the facts of what happened straight. 
 
Even if the employer believes the claim to be false, it's important to be able to clearly and reasonably 
communicate with the EEOC without bringing emotion into it, lawyers said. 
 
“Too often employers have the reaction of saying, 'Well, this is just silly,' and getting personally 
offended, and then they trivialize the claim,” Barry Hartstein of Littler Mendelson PC said. “You may 
know that it is a BS type of case, but by trivializing it and therefore not doing what is necessary to show 
the investigator why it is a silly and meritless case, you may be inadvertently shooting yourself in the 
foot.” 
 
As a general rule, taking a measured approach rather than a hot-headed one will help the employer 
throughout the investigation, lawyers said. 
 
“We've found that the best approach is to try to work collaboratively with the commission to get to the 
relevant issues and to be proactive in how you respond to things to educate them as to what the 
relevant issues are and to take the opportunity to help shape the investigation in a meaningful way that 
is also cost effective and makes sense for the employer,” Connell said. 
 
Another mistake to avoid is to say or do anything that could be construed as retaliation if the 
complaining employee still works for the company, lawyers said. Claims of retaliation are on the rise, 
and they can often outlast the underlying discrimination claims.  
 
Consider Mediation 
 
An important thing for an employer to weigh when it receives a charge is whether the agency has 
offered mediation as an option. 
 
Although the employer will have to decide whether mediation is right for each particular situation, just 
knowing whether the EEOC is making it available can be noteworthy. 
 



 

 

“If you are not offered mediation, it means it may be the type of case that is going to get close scrutiny, 
and you should be concerned,” Hartstein said. 
 
But when the EEOC does offer mediation, it is something the employer should at least consider, 
especially if there is anything to indicate that the investigation could blossom into a systemic case, 
lawyers said.   
 
It's not right for every claim, but for the right claim settling through mediation can mean big savings in 
terms of how much it costs to defend yourself and how much in the way of time and resources get 
diverted to that defense. 
 
“Sometimes it can be worth it,” Robert Sands of Ogletree Deakins Nash Smoak & Stewart PC said. “If the 
employer has some issues with the way it handled a discharge, for example, and the employer is willing 
to go ahead and settle the case.” 
 
“Early mediation can save a lot of time and money if both parties agree, but the employer has to be 
willing to come in with the mindset that they want to resolve the issue sooner rather than later,” he 
said. 
 
Negotiate the Scope of Discovery 
 
When the EEOC requests information, it often requests reams of documents or even access to whole 
databases, and attorneys said it is important that employers know that they may be able to negotiate. 
 
It's important to provide the agency with the relevant information and documents it needs to conduct 
the investigation, but it helps neither the EEOC nor the employer for the business to also turn over a 
host of unrelated information, lawyers said. 
 
“You can almost always bet that the EEOC is going to make an overbroad request for information, so you 
as an employer have to realize that there is going to be a certain amount of negotiation that may be 
involved,” Hartstein said. “From the EEOC's perspective, there's no harm in asking.” 
 
These negotiations can have several benefits for the employer, attorneys said. 
 
For one thing, it can help keep the cost of responding to the charge down if the employer has to put 
together fewer items. 
 
And in some circuits, the benefits of limiting what gets turned over can be even greater, because some 
have held that the scope of the investigations directly affects the scope of the claims the EEOC will 
subsequently be permitted to bring in litigation. Keeping the investigation focused on fewer years or a 
specific geographic location or group of employees can therefore help keep the resulting litigation more 
manageable, lawyers said. 
 
Deadlines can also be negotiated if the employer needs more time to get together the information the 
agency is seeking, lawyers said. 
 
“One thing that employers don't always realize is that the dates that the EEOC puts on information 
requests can be flexible, so when they are coming up against a deadline, they send something that is not 
quite thought through and that can be hard to come back from,” Sands said. 



 

 

 
An important exception to the rule that information requests and their deadlines can be up for 
negotiation, however, occurs when an employer receives a subpoena from the agency. 
 
Lawyers stressed that regulations and case law have established that the employer has only five 
business days within which to file a petition to revoke or modify the subpoena or else courts have ruled 
that the employer has waived most of the possible objections. 
 
Make It Easy for Them to See Your Side 
 
EEOC investigators handling the charge likely know nothing about you or your company, and lawyers 
said that makes it your job to educate them and to make it as easy as possible for them to find that 
there was no misconduct. 
 
Using your communications with the EEOC and your position statement to tell your side of the story in a 
clear way that is well supported by documents can go a long way toward nipping a potential lawsuit in 
the bud, lawyers said. 
 
“We like to tell a story to the EEOC and make it so they can see what happened,” Sands said. “Lay out 
the facts so that it is easy for them to conclude that there was no discrimination.” 
 
The easier you make it for the investigator to see your side, the more likely the agency is to side with 
you. 
 
The position statement actually has four audiences that must be kept in mind, according to Maatman. 
 
These audiences include not just the EEOC investigator but also the plaintiffs' lawyer, if the agency ends 
up issuing a right to sue letter, and even the judge and jury, if there does end up being a suit. 
 
“Avoid the pitfalls of making it too long, too legalistic or too negative in attacking the employee or ex-
employee who filed the charge,” Maatman said. “Instead it should be reasonable, measured and 
carefully drawn to show that the employer knows the law and does what it is supposed to be doing.” 
 
But as important as it is to tell your story, attorneys noted that it is just as important to refrain from 
including extraneous information or documents that could actually highlight liabilities the company has 
that weren't even part of the original investigation. 
 
“You need to take care as you're telling your story that you don't inadvertently put your foot in your 
mouth,” Hartstein said. “There are certainly areas that the EEOC is trying to focus on right now, so when 
trying to tell your story make sure you don't bring up something that the EEOC might separately be 
interested in that you are now bringing to their attention.” 
 
--Editing by Jeremy Barker and Chris Yates. 
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