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23andMe Arbitration Order Refused Rehearing By 9th Circ. 

By Steven Trader 

Law360, New York (October 7, 2016, 6:14 PM EDT) -- The Ninth Circuit declined Thursday to reconsider 
its opinion that customers in a consolidated proposed class action must arbitrate their claims over 
allegedly misleading advertising with genetic testing company 23andMe Inc. 
 
Lead plaintiff David Tompkins had appealed a lower California court’s 2014 decision ordering consumers 
suing 23andMe over allegedly deceptive marketing practices to arbitrate their claims, challenging 
whether the arbitration portion of a terms-of-service agreement was enforceable under the state’s 
doctrine of unconscionability. 
 
In late August 2016, a Ninth Circuit panel affirmed that decision, finding that U.S. District Judge Lucy H. 
Koh had correctly enforced the terms of service agreement and that the plaintiffs had not proven that 
the arbitration contained clauses that were unconscionable. 
 
On Thursday, the three-judge panel declined Tompkins’ request for a full rehearing, noting in their one-
page order that the petition for rehearing “was circulated to the judges of the court, and no judge 
requested a vote for en banc consideration.” 
 
Representatives for the parties did not immediately return a request for comment. 
 
The consolidated class action stemmed from the U.S. Food and Drug Administration’s November 2013 
finding that told 23andMe to stop marketing its services for health purposes until it obtained 
government approval. Multiple proposed class actions were filed over the company’s health claims, 
which were consolidated in the Northern District of California. 
 
Claims against the company included unfair business practices, breach of warranty and 
misrepresentations about the health benefits. 
 
Judge Koh in June 2014 granted 23andMe’s motion to compel arbitration and dismissed all the claims 
for seven cases in the consolidated action. After reviewing the company’s terms of service, which the 
suing customers had agreed to, she said that while the arbitration provision was procedurally 
unconscionable, the plaintiffs could not prove it was not substantively unconscionable, and arbitration 
could be legally enforced. 
 
Tompkins appealed the decision the next month with a mediation questionnaire, but the case was not 
selected for meditation. In an October 2014 opening appellate brief, Tompkins argued that the district 
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court was incorrect. The arbitration provision was substantively unconscionable because it included 
oppressive, one-sided terms like requiring the plaintiff to travel to San Francisco, costs bore by the losing 
party and restricting claims to a one-year statute of limitations, Tompkins argued. 
 
23andMe, on the other hand, struck back that Tompkins fell short of the mark to prove that any of the 
terms of the arbitration provision would truly “shock the conscious.” 
 
In mid-August 2016, a Ninth Circuit panel sided with 23andMe, finding that the contested provisions 
Tomkins had brought up were not unconscionable under California court precedent, including the 
arbitration cost and fee shifting provisions, forum selection clause and provision exempting disputes 
related to intellectual property from mandatory arbitration. 
 
The circuit also held that the statute of limitations on the terms of service was not unconscionable, 
noting that it applied to claims brought by both parties. 
 
U.S. Circuit Judges Stephen S. Trott, Sandra S. Ikuta and Paul J. Watford sat for the panel for the Ninth 
Circuit. 
 
Tompkins is represented by Jeremy Robinson, Gayle M. Blatt and Jason C. Evans of Casey Gerry Schenk 
Francavilla Blatt & Penfield and Mark Ankcorn of the Ankcorn Law Firm. 
 
23andMe is represented by James N. Kramer, Michael Todd Scott, Alexander Talarides and Robert P. 
Varian of Orrick Herrington & Sutcliffe LLP. 
 
The case is Tompkins v. 23andMe Inc., case number 14-16405, in the U.S. Court of Appeals for the Ninth 
Circuit. 
 
--Additional reporting by Melissa Daniels. Editing by Edrienne Su. 
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