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FALSE CLAIMS ACT: BRIEF OVERVIEW
W H AT DOES T H E FALSE CLAIM S ACT COVER?

The Fe d e ra lFa lse Cla im sAc t(“FCA”),31 U.S.C.§§ 3729 – 3733,g e ne ra llya tta c he stoa ny

pe rsonw hoknow ing lysub m itsa fa lse c la im tothe g ove rnm e ntorc a use sa nothe rtosub m ita fa lse

c la im tothe g ove rnm e ntorknowing lym a ke sa fa lse re c ord orsta te m e nttog e ta fa lse c la im pa id b ythe

g ove rnm e nt.

The 1986 a m e nd m e ntstothe FCA,Cong re ssstre ng the ne d the Ac tb ya m e nd ing ittoinc re a se

inc e ntive sforw histle b lowe rstofile la w suitsonb e ha lfofthe g ove rnm e nt.In2009,Cong re sse na c te d the

Fra ud Enforc e m e nta nd Re c ove ryAc t(“FERA”) w hic h furthe re xpa nd e d the d e finitionof“c la im ” to

inc lud e a b roa d e ra rra yoftra nsa c tionsa nd e xpa nd e d the re ve rse fa lse c la im sprovision.A c la im isa ny

re que stord e m a nd ofm one yfrom the g ove rnm e nt,m a d e d ire c tlyorm a d e throug h a ninte rm e d ia ry,

inc lud ing a c ontra c tor,g ra nte e ,orothe rre c ipie ntoffe d e ra lfund s.

W H AT M U ST BE PROVEN FOR A SU CCESSFU L FCA CASE?

T O ST AT EA CLAIM ,PLAIN TIFF/R ELATO R M U ST PR O VE:

 Cla im for Gov ernm ent Pay m ent

o Direct p ay m ent or reim b u rs em ent. Se e Section 3 7 29(a)(1 )(A)-(B).

o Rev ers e Fals e Claim -FCA liab ility attaches w hen any p ers on acts im p rop erly in

order to av oid m aking a p ay m ent to the gov ernm ent. Se e Section 3 7 29(a)(1 )(G).

o Cons p iracy to v iolate FCA. Se e Section 3 7 29(a)(1 )(C).

 Fa lsity– Claim w as fals e/frau du lent. The Fals e Claim s Act does not define w hat ty p es of

claim s are “fals e.”

o Cou rts addres s ing this is s u e hav e held that the FCA recogniz es tw o categories of

actionab le fals e claim s :

 Factu alFals ity

 LegalFals ity

 K nowle d g e – Defendant knew claim w as fals e/frau du lent.Se e Section 3 7 29(b )(1 ).

o Actu alknow ledge offals ity ofthe inform ation

o Delib erate ignorance for the fals ity ofthe inform ation
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o Reckles s dis regard for the fals ity ofthe inform ation

 M a te ria lity– The FCA defines "m aterial" as "hav ing a natu raltendency to influ ence,or b e

cap ab le ofinflu encing,the p ay m ent ofreceip t ofm oney or p rop erty " Se e Section 3 7 29(b )(4 ).

o The FCA s p ecifically inclu des a m ateriality req u irem ent for certain v iolations .

 Under the fals e s tatem ent p rov is ion ofthe FCA only for a fals e s tatem ent

that is m aterialto a fals e or frau du lent claim . Se e Section 3 7 29(a)(1 )(B).

 Under the rev ers e fals e claim p rov is ion ofthe FCA only for fals e records or

s tatem ents m aterialto an ob ligation to p ay the gov ernm ent.Se e Section

3 7 29(a)(1 )(G).

 Sta tute ofLim ita tion – Generally ,gov ernm ent and/or Relator m u s t b ring cas e w ithin 6

y ears after the date ofthe v iolation. Se e Section 3 7 3 1 (b ).

o Tolling Provision – The FCA s tates that,as an alternativ e,an action m ay not b e

b rou ght “m ore than 3 y ears after the date w hen facts m aterialto the right ofaction

are know n or reas onab ly s hou ld hav e b een know n”b y the gov ernm ent. Regardles s

ofthe date ofdis cov ery ,allcas es m u s t b e b rou ght w ithin 1 0 y ears ofthe v iolation.

Se e Section 3 7 3 1 (b )(2).

W H O BRIN GS T H E CASE?

FED ER AL G O VER N M EN T

 Cas es are b rou ght b y the Com m ercialLitigation Branch,Civ ilFrau d Section ofthe

Dep artm ent ofJu s tice and/or one ofthe m any U.S.Attorney offices .

Q U ITAM PR O VISIO N S –

 Priv ate p ers ons ,or relators ,b ring FCA cas e on b ehalfofthe gov ernm ent (e.g.,

W his tleb low er). Se e Section 3 7 3 0(b ).

 Qu iTam relators m u s t file com p laint u nder s ealin USDis trict Cou rt and the com p laint

rem ains u nder s ealfor 60 day s .The com p laint and a w ritten dis clos u re ofallthe relev ant

inform ation know n to the relator m u s t b e s erv ed on the U.S.Attorney for the ju dicialdis trict

w here the q u itam w as filed and on the Attorney Generalofthe United States .Se e Section

3 7 3 0(b )(2).

 Du ring 60 day s ,the gov ernm ent is req u ired to inv es tigate the allegations and notify the

cou rt w hether it w ill:

 Inte rve ne – Gov ernm ent takes lead role in p ros ecu ting the cas e. The relator s tay s

inv olv ed. Se e Section 3 7 3 0(c)(1 ).
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 De c line toInte rve ne – Relator m ay choos e to continu e to cas e and take lead role in

p ros ecu ting the claim .

 Statu tory Bars to Qu iTam Action

 “Firs t to File b ar”– Another q u itam concerning the s am e condu ct already has b een

filed.Se e Section 3 7 3 0(b )(5).

 The relator w as conv icted ofcrim inalcondu ct aris ing from role in the FCA v iolation.

Se e Section 3 7 3 0(d)(3 ).

 The gov ernm ent already is a p arty to a civ ilor adm inis trativ e m oney p roceeding

concerning the s am e condu ct.Se e Section 3 7 3 0(e)(3 ).

 “Pu b licDis clos u re Bar”--The q u itam action is b as ed u p on inform ation that has

b een dis clos ed to the p u b licthrou gh any ofs ev eralm eans :crim inal,civ il,or

adm inis trativ e hearings in w hich the gov ernm ent is a p arty ,gov ernm ent hearings ,

au dits ,rep orts ,or inv es tigations ,or throu gh the new s m edia. Se e Section

3 7 3 0(e)(4 )(A).

DAM AGES AN D PEN ALT IES – W H AT ’S AT ST AKE?

DAM AGES AN D PEN ALT IES

 Dam ages – Defendants fou nd gu ilty ofv iolating the Fals e Claim s Act are req u ired to p ay the

federalgov ernm ent three tim es the am ou nt ofdam ages s u s tained b y the gov ernm ent.

 Civ ilPenalties – In addition to dam ages ,the defendant is charged a p enalty ofb etw een

$5,500 and $1 1 ,000 for each fals e or frau du lent claim . Civ ilp enalties hav e recently b een

m ade s u b ject to inflation and m ay b e adju s ted b y DOJin 201 6,and each y ear follow ing.

IM PACT OF GOVERN M EN T IN TERVEN TION

 Gov ernm ent Interv ention in q u itam action – the Relator is entitled to receiv e b etw een 1 5

and 25 p ercent ofthe am ou nt recov ered b y the gov ernm ent.

o W his tleb low ers filed 638 quita m suitsin fis caly ear 201 5. Du ring the s am e y ear,

DOJrecov ered $2.8 b illion in thes e and earlier filed s u its .Relator/W his tleb low er

aw ards du ring the s am e p eriod totaled $597 m illion.

o The Relator’s s hare is p aid b y the gov ernm ent ou t ofthe p ay m ent receiv ed b y the

gov ernm ent from the defendant.Ifs u cces s fu l,the relator als o is entitled to legalfees

and other ex p ens es ofthe action b y the defendant.Se e Section 3 7 3 0(d).

 Gov ernm ent declines to interv ene in q u itam action,the relator’s s hare is increas ed to 25 to

3 0 p ercent. Se e Section 3 7 3 0(d).


