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This article discusses the law of comparative
advertising—advertising that compares alternative brands
on price or other measurable attributes and expressly or
impliedly identifies the alternative brand by name, illus-
tration, or other distinctive information. First provided
is an overview of the law of comparative advertising in
the United States, including the treatment of compara-
tive advertising claims by the Federal Trade Commission
(FTC) and the National Advertising Division of the
Council of Better Business Bureaus, Inc. (NAD), and a
discussion of some of the particular proof and burden-
shifting issues triggered when comparative advertising
claims are challenged under the Lanham Act. The article
then provides practical guidance to in-house attorneys
and outside counsel on strategies for challenging compar-
ative advertising claims made by a competitor when the
client contends that the claims cannot be substantiated.

The Law of Comparative
Advertising

Treatment of Comparative
Advertising by FTC and NAD

In 1979, the FTC issued its “Statement of Policy
Regarding Comparative Advertising,” noting that,
although some industry codes and trade association
standards may be interpreted as discouraging compara-
tive advertising, it is the “Commission’s position that
industry self-regulation should not restrain the use by
advertisers of truthful comparative advertising.”! The
FTC stated that comparative advertising (and even
brand comparisons), where the comparisons are clearly
identified, truthful, and non-deceptive, can be a source
of useful and important information to consumers and
can assist them in making rational purchasing decisions.?
Previously, advertising that compared different brands
and identified them by name (rather than “Brand X
advertising”) had been discouraged by both broadcasters
and self-regulation entities.

In addition to providing a green light for comparative
advertising, the FTC has further stated that disparaging
advertisements, that is, advertisements attacking, discred-
iting, or otherwise criticizing another product, are per-
missible so long as they are truthful and non-deceptive.?
The FTC also has stated that it evaluates comparative
advertising in the same manner as it evaluates all other
advertising and does not require a higher standard of
substantiation by advertisers for comparative claims.*

The NAD’s treatment of comparative advertising
claims tracks that of the FTC, with the exception that
the NAD applies a higher standard to advertising claims
that disparage a competitor’s products. Specifically, the
NAD has stated that “claims that expressly or implicitly
disparage a competing product should be held to the
highest level of scrutiny in order to ensure that they are
truthful, accurate, and narrowly drawn.”3

Comparative Claims under
the Lanham Act

The comparative nature of an advertising claim can
affect important issues of proof and burden shifting in a
false advertising proceeding brought under the Lanham
Act. Specifically, in cases brought under Section 43(a) of
the Lanham Act, the plaintiff’s burden of proof varies
depending on the type of relief sought.

In order to obtain injunctive relief, a plaintiff must
prove irreparable harm (i.e., harm that is not compen-
sable through monetary damages), which can be shown
by establishing the likelihood of consumer deception.
In Section 43(a) cases involving comparative advertising
that specifically mentions the competitor, plaintiffs ben-
efit from a presumption of irreparable injury.

To recover monetary damages for a Section 43(a)
violation, a plaintiff must not only prove the elements
of a false advertising claim, but also demonstrate:
(1) that actual consumer deception or confusion occurred,
and (2) that the false advertising claim was material to
customers, causing actual injury to the plaintiff.” The
comparative nature of an advertising claim can make a
significant difference with respect to proving causation
and injury.

More specifically, when the challenged advertising
makes a misleading comparison or reference to a compet-
itor’s product, causation and injury may be presumed.®
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In cases when an advertisement relates to a competing
product and makes direct comparative claims, some
appellate courts have stated that a “showing of a reason-
able belief of injury will usually be sufficient to establish
a reasonable likelihood of injury under § 43(a).”® How-
ever, “a plaintiff must make a ‘more substantial showing’
of injury and causation ‘where the plaintiff’s products
are not obviously in competition with defendant’s prod-
ucts.””!% Thus, when the plaintiff and defendant are not
direct competitors, courts may require market surveys or
other evidence demonstrating a likelihood of injury to
the plaintiff.!!

Challenging Your
Competitor’s Comparative
Advertising Claims

You are an in-house attorney or outside counsel and
your client brings a competitor’s comparative advertis-
ing claim to your attention, convinced that it cannot be
substantiated. You are asked to take action to prevent
further damage to your client’s market position. But tak-
ing a stand does not and should not always mean taking
your competitor to court. What are your options, and
what factors will influence your recommended course of
action?

Depending on the circumstances, you may be able to
halt the offending comparative claims simply by send-
ing a demand letter or, if the issue involves broadcast
advertising, by notifying the networks. A demand let-
ter, otherwise known as a “cease and desist” letter,
states the challenger’s legal argument against the valid-
ity of the claim and sends a simple message to the
competitor—modify or discontinue the claim, or suffer
the consequences. While this has the benefit of being
inexpensive, sending a demand letter also has downsides.
You can almost always expect your competitor to reply
that your client’s advertising is false and deceptive, which
will require some back-and-forth disputing such points.
In addition, a competitor in this situation is unlikely to
admit any wrongdoing. The best outcome is usually a
statement that the campaign has “run its course and will
be discontinued” or will be modified “for other reasons.”

Similarly, if the issue involves broadcast advertising,
notifying the networks of a competitor’s false advertis-
ing claims may be effective. Much like a demand letter,
a network challenge often leads to a counter-complaint
and requires internal assistance collecting facts and con-
ducting testing. However, the principal networks have
advertising standards and procedures that apply to chal-
lenges, and a well-constructed argument with relevant
documentary or other extrinsic evidence can end an
advertising campaign, even if only temporarily while the

network decides the challenge. In this regard, notifying
the networks can have the same effect as a temporary
restraining order but at a fraction of the cost. Where
your client’s primary goal is just to “make it stop” and
let a competitor know the company is monitoring claims,
these options can provide a simple, effective solution.
When a demand letter or network notification is not a
viable option, however, there are three principal ways to
challenge a competitor’s comparative advertising claims:
(1) initiate a proceeding before the National Advertising
Division (NAD); (2) alert state and/or federal regulators;
or (3) litigate. These options are not exclusive, and in
some cases it may be effective to pursue more than one
simultaneously. Similarly, failure to obtain the desired
result through one avenue may require your client to
proceed with another. This practical guide provides
the information necessary to evaluate which option or
options are best suited to serve your client’s needs and
increase the likelihood of a successful challenge. By
weighing the pros and cons of each method and staying
up-to-date on relevant cases and trends, you will quickly
transform any plan of attack from standard to strategic.

Initiate a Proceeding
before the National
Advertising Division

The National Advertising Division of the Council of
Better Business Bureaus, Inc. is a self-regulatory body
that commands the respect of national advertisers,
advertising attorneys, federal and state regulators, and
the judiciary. Comparative advertising issues brought to
the NAD’s attention receive thorough review by highly
competent attorneys who apply relevant precedent in
reaching a determination of whether the advertising
claims at issue are truthful, non-misleading, and sub-
stantiated. Parties may appeal NAD decisions to the
National Advertising Review Board (NARB).

The Process

One of the greatest benefits of using the NAD pro-
cess is the ability to obtain a thorough review on the
merits in only a fraction of the time required for litiga-
tion. The NAD process provides for briefing and, if
desired, meetings. A well-reasoned decision is usually
issued within about 90 days of a challenge, unless the
challenger opts to use NAD’s expedited process, thus
waiving the right to respond after the initial filing of the
complaint and potentially speeding up the entire process
by several weeks to obtain a decision in closer to 60 days.
Because both the regular and expedited timeframes are
determined at least in part by the scheduling of meetings
following briefing, if meetings occur promptly, the time
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to a decision may be decreased significantly. For exam-
ple, in November 2006 NAD issued a decision in favor
of Reckitt Benckiser Inc., which had challenged com-
petitor S.C. Johnson & Son, Inc. for advertising claims
related to Oust Air Sanitizer. Having already presented
the relevant facts and legal arguments in its initial brief,
Reckitt Benckiser opted to invoke the expedited process
and waive its right to submit a final brief after receiving
S.C. Johnson’s response. As a result, Reckitt Benckiser
was able to receive a favorable decision in only 61 days.
Further, because meetings accounted for 15 of the days,
the actual time to decision was only 46 days.!?

Another significant benefit of the NAD process is that
there is no discovery. This results in substantial cost sav-
ings and relieves the challenger of having to engage in
costly and potentially disruptive discovery. While total
costs for an NAD proceeding vary according to the
nature of the complaint, a challenger should expect to
spend quite a bit more than it would if it were pursuing
a remedy through a demand letter but much less than if it
were forced to litigate. There is an NAD filing fee, which
varies in amount depending whether the challenger is a
member of the Council of Better Business Bureaus, Inc.
With regard to preparation, internal assistance is usually
required to marshal facts and gather testing documents.
In addition, NAD has rules concerning the treatment of
confidential materials so that proprietary information
submitted during the process is protected.

Extrinsic evidence, such as consumer surveys, is not
required but highly recommended when challenging
implied claims. In recent years, there has been increasing
acceptance of online surveys to support implied claims
at the NAD. For example, in a case brought by Bissell
Homecare, Inc. against Electrolux Homecare Products,
Bissell submitted an online consumer perception survey
to support its position that consumers were taking away
a false message from Electrolux advertising for its Eureka
Atlantis Extractor with OptiHEAT." In its decision,
NAD acknowledged that, despite certain drawbacks of
online surveys, such as the lack of a face-to-face meeting
with participants, online surveys are becoming increas-
ingly prevalent and the trend will continue. Accordingly,
NAD evaluated the online consumer perception survey
the same way it would a “real world” consumer study
and used some of the data in reaching its recommenda-
tion that the advertiser modify its claims.!4

Although NAD rules do not permit counterclaims, in
practice, challengers are sometimes the target of retalia-
tory counter-challenges. Thus, like the demand letter, ini-
tiating a proceeding before NAD may come with the risk
of receiving a challenge in return. To the extent NAD
accepts the counter-challenge it assigns a different case
review specialist to ensure the proceedings do not bleed
into each other.

Regardless of the outcome, each NAD decision is
accompanied by a press release, and advertisers are asked
to provide a statement indicating whether they intend to
comply with the NAD decision. With the exception of
this press release, NAD proceedings are generally not
appropriate for publicity, and NAD participants must
sign a statement at the outset of the case confirming that
the proceedings are not to be used for publicity during or
after the case. Further, crowing after a victory at NAD is
considered bad form and can work against a successful
party in future cases. Note, however, that NAD does per-
mit a prevailing party to provide a list of media contacts
who will then be sent the press release announcing the
decision. Under no circumstances, however, can that list
contain business contacts.

In Practice

NAD has an excellent reputation and has been increas-
ingly recognized in a variety of contexts as being the
most appropriate, authoritative entity on advertising
issues. For example, in 2006 the Council for Respon-
sible Nutrition (a prominent dietary supplement trade
organization) chose to enlist NAD as its partner in
launching a new initiative to expand the review of
dietary supplement advertising, describing NAD as an
excellent model of self-regulation by the Federal Trade
Commission. In a series of grants totaling almost half
a million dollars over three years, the initiative has
provided NAD with an additional attorney focused
solely on dietary supplement regulation.’> Similarly,
the Electronic Retailing Self-Regulation Program was
formed under the National Advertising Review Coun-
cil in 2004 as an extension of NAD’s success as a
self-regulatory program, focusing solely on evaluat-
ing, investigating, and resolving inquiries regarding
the truthfulness of efficacy or performance claims in
national direct response advertising.' NAD’s expertise
is further underscored by the rarity of reversals upon
appeal to the NARB. In 2007, while NARB granted 10
appeals, not one was overturned.

One of the most significant recent acknowledgments
of NAD’ reputation and authority, particularly with
respect to comparative advertising, was in the 2007
Southern District of New York case Russian Standard
Vodka (USA), Inc. v. Allied Domecq Spirits & Wine USA,
Inc.'7 Russian Standard made claims in its advertising
that it was the only true Russian vodka and that Allied
Domecq’s Stolichnaya vodka was not Russian. Allied
Domecq challenged these claims at the NAD; however,
after the challenge was fully briefed, Russian Standard
closed down the NAD proceeding by seeking a declara-
tory judgment in the Southern District of New York that
would allow them to continue making the claims at issue,
receive damages, and obtain injunctive relief.
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Under NAD rules, cases that are the subject of litigation
are outside NAD’s jurisdiction. Thus, NAD suspended its
proceeding once Russian Standard brought the litigation.
In response, Allied Domecq sought a stay of the federal
suit to allow the NAD to complete its “inquiry.” The court
found that such a stay was appropriate because “[a]llowing
the NAD, a highly reputable institution, to provide its
expert view on Stoli’s authenticity as a Russian vodka
would be extremely useful in resolving remaining claims in
the complaint. The decision would promote judicial econ-
omy and be informative to the court in its own decision
regarding the remaining claims. Furthermore, the NAD
decision would promote settlement between the parties.”!8
This holding sent the case back to NAD, which subse-
quently recommended that Russian Standard discontinue
claims that Stolichnaya vodka is distilled in Latvia, rather
than Russia, and that it modify or qualify any claims
suggesting that Stolichnaya vodka is not “authentically
Russian.”! The district court’s decision raises the profile
of NAD in federal court proceedings and makes it harder
for an advertiser to successfully end an NAD proceeding
by filing an action for declaratory judgment.

Along with its reputation comes an excellent compliance
record. Reputable advertisers honor NAD decisions even
if they do not always agree with them. When an advertiser
refuses to cooperate with NAD proceedings or indicates
that it will not comply with an NAD decision—a rarity
(reportedly less than 5 percent of decided cases)—NAD
forwards the case to the Federal Trade Commission or to
a state regulator for action. While NAD referral rarely
has resulted in a formal order in past years, the potential
for increased scrutiny is a substantial deterrent against
advertisers failing to cooperate with NAD.

NAD handles cases involving a variety of recurring
issues each year. Out of 176 cases handled by NAD in
2007, 77 cases involved performance claims but only
eight cases involved comparative performance claims.
Twenty-one cases involved health and safety claims, 16
cases involved implied or perceived claims, and nine
cases involved claims of superiority. NAD handled cases
involving several other issues, including but not limited
to efficacy claims, pricing or discounts, and product

packaging. Surprisingly, however, disparagement claims
were only at issue in one case the entire year. This may
reflect a general trend away from aggressive advertising
tactics that directly disparage competitors and a cor-
responding shift toward the use of implied, contextual
claims. The large proportion of cases involving general
product performance claims may also reflect that more
actions were initiated by NAD than by competitors.
Excluding the 47 cases still pending in 2007, 67 of the
cases handled that year were initiated by NAD through
its routine monitoring program compared to 56 cases
initiated by competitors. The few remaining cases were
initiated by local BBB offices or consumer complaints.

Exhibit 1 is a chart reflecting the breakdown of NAD
case dispositions in 2007. This data is based on a total
of 113 cases in which NAD found the claims were sub-
stantiated, recommended that the claims be modified or
discontinued, found that some but not all of the claims
were substantiated, administratively closed the case, or
referred the case to the government. Over 40 percent of
the cases ended in NAD recommending that the adver-
tiser modify or discontinue its claims.

Alert State/Federal
Regulators

Issues with comparative advertising always can be brought
to the attention of regulators in the hope that the FTC or
state officials will use their statutory authority to end an
offending practice. There are advantages to this course
of action. Complaints to federal and state regulators can
be made at virtually no cost, and there are many govern-
ment attorneys who have the skills that will enable them to
understand the implications of your complaint and accu-
rately assess the potential for consumer harm. The FTC is
especially well-versed in assessing false advertising issues
and holds public workshops on complying with federal
and state truth-in-advertising standards several times each
year throughout the country in cooperation with national
advertising experts and local partners.” Further, the Divi-
sion of Advertising Practices within the FTC coordinates
consumer protection initiatives with state, federal, and

Exhibit 1 NAD Case Dispositions in 2007

O Substantiated
B Modified/Discontinued

O Part Substantiated;
Part Modified/Discontinued

0O Administratively Closed

M Referred to Government
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international law enforcement agencies, as well as with
industry self-regulation groups. The agency’s strong ties
with other regulators and enforcement agencies has the
benefit of adding extra “bite” to a report that a competitor
is engaging in false or misleading advertising.

There are, however, significant disadvantages to
proceeding solely in this fashion. Once the complaint is
made, you have no control over how (or if) the investiga-
tion will proceed. Indeed, an investigation can carry on
for years without your knowledge that it is even under-
way. Statutes and regulations regarding maintenance of
confidentiality during investigations prohibit regulators
from sharing information about progress. If publicity is
important to your company’s challenge, this is not the
correct forum.

Further, while there is no risk of a counterclaim here,
there is always the risk that arises when you grab the tiger
by the tail. Educating the government about an industry
concern poses a risk of increased scrutiny of the entire
industry. Such industry-wide investigations, or “sweeps,”
are a common practice for regulators, and we have seen
this type of enforcement applied to a whole range of
industries. For example, in addition to actively pursuing
dietary supplement advertising cases since at least 1983,
the FTC also has launched numerous health-related
enforcement campaigns that have led to consent orders
against dietary supplement advertisers.?! Given the risk
of broad industry investigation and enforcement, your
company’s advertising and related documents should
be clean before alerting a regulator to your competitor’s
comparative advertising practices.

If you decide to go forward, you likely would want to
present a white paper outlining your position. This may
require internal assistance with facts and testing. Meetings
with regulators also may be to your advantage. Whether
a regulator actually will proceed, however, depends on a
variety of factors, with consumer harm the most critical.
One example of the type of case likely to capture a reg-
ulator’s attention was the 2004 FTC action against Ken-
tucky Fried Chicken Corporation.?? In that case, the FTC
charged KFC with making false claims in a national tele-
vision advertising campaign about the relative nutritional
value and healthiness of its fried chicken. The Commis-
sion also charged the company with making false claims
that its fried chicken was compatible with certain popular
weight-loss programs. Because the public health was impli-
cated, the FTC was quick to jump in. Similarly, the level
or amount of consumer harm is directly correlated to the
likelihood of attention from state attorneys general, poten-
tially combining efforts in a large-scale, multi-state action.
Conversely, if the dispute is perceived as a matter between
competitors only, which often is the case in comparative
advertising, regulators are less likely to commit limited
resources to investigation and resolution. Instead, they will

expect the parties to resolve the issue through negotiation,
self-regulation, litigation, or other means.

Litigate under
the Lanham Act

The Lanham Act permits an advertiser to recover for
injury sustained as a result of false and/or misleading
claims made by competitors.”* Under the Lanham Act,
liability arises if the commercial message or statement is
either: (1) literally false, or (2) literally true or ambigu-
ous, but has the tendency to deceive consumers because
of an implied message.’* For literal falsity, courts have
expanded the “false on its face” classification to include
advertisements where the “necessarily implication” of
the claim is false. This variant of literal falsity requires
that the challenged advertisement be susceptible to no
more than one interpretation.? If a claim is literally
false, courts may enjoin the claim without reference to
its impact on the buying public. Otherwise, the plaintiff
typically bears the burden of proving, usually through
the use of a consumer survey, that consumers actually
are receiving the challenged implied claim and that the
claim is false. Money damages are rare.

While Lanham Act litigation eventually will lead to
resolution, you should plan for the process to take 10
to 12 months if not longer. In addition, counterclaims
are a near certainty, meaning you will need to iden-
tify potential vulnerabilities and weigh the associated
costs of opening up certain areas of inquiry. There will
be substantial disruption to the company’s business,
including depositions, interviews, development of expert
testimony, and document discovery that could lead to the
disclosure of potentially damaging documents. Finally,
like all litigation, it is expensive. Thus, with several other
options for challenging a competitor’s advertising claims,
you should generally only proceed with Lanham Act liti-
gation if your client has the strongest of claims and a full
expectation that counterclaims will follow.

Standing Limitations

In addition to determining whether the benefits of liti-
gation will outweigh the costs, you should also consider
whether your client is likely to be able to bring the action
in the first place. Over the past several years, an increas-
ing number of courts have both expressly recognized that
prudential standing limitations apply to false advertis-
ing actions under the Lanham Act and applied those
limitations to bar certain plaintiffs from pursuing claims.
Prudential standing has been described as governed by
“prudential considerations that are part of judicial self
government,” which enable courts “to avoid deciding
questions of broad social import where no individual
rights would be vindicated and to limit access to the
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federal courts to those litigants best suited to assert a
particular claim.”?® While the recent cases discussed
below are important developments for standing under
the Lanham Act, notably, challenges to advertisements
that make a direct comparison to a competitor’s prod-
ucts typically do not raise the same hurdles to standing
involved in other advertising challenges.

The most significant recent development in false adver-
tising standing issues was unquestionably the 11th Cir-
cuit’s decision in Phoenix of Broward, Inc. v. McDonald’s
Corp.?” Phoenix of Broward, a Burger King franchisee,
brought a purported class action against McDonald’s,
seeking damages based on McDonald’s advertising for
its promotional games between 1995 and 2001. These
games were advertised as being “fair and equal.” Due to
fraud committed by the company McDonald’s engaged to
operate the games, there was no “fair and equal chance”
to win high-value prizes, which were redirected to people
affiliated with McDonald’s’ contractor. The district court
granted McDonald’s’ motion to dismiss for lack of pru-
dential standing, and the Eleventh Circuit affirmed.

First, the Eleventh Circuit, as a matter of first impres-
sion, and joining the Third and Fifth Circuits, held that
prudential standing limitations applied to false advertis-
ing claims under the Lanham Act. The court then went
on to join the Third and Fifth Circuits in adopting the
Third Circuit’s Conte Brothers test for prudential stand-
ing. Finally, the court applied the Conte Brothers fac-
tors, and concluded that, while Phoenix of Broward had
alleged an injury stemming from the McDonald’s adver-
tisements and, as a competing franchisee, was likely to be
injured by the advertisements, because “the causal chain
linking McDonald’s alleged misrepresentations about
one aspect of its promotional games to a decrease in
Burger King’s sales is tenuous, to say the least,” the dam-
ages were both remote and highly speculative. The court
further concluded that apportioning damages between
McDonald’s” many and various competitors would be
excessively complex. Accordingly, Phoenix of Broward
was found to lack prudential standing.

In the Second Circuit, ITC Ltd. v. Punchgini, Inc.?® also
reflects a continuing trend to limit standing to bar actions.
Plaintiff ITC operates a “Bukhara” restaurant in India,
previously operated “Bukhara” restaurants in the United
States, and sells “Dal Bukhara” packaged foods in the
United States. Defendants operate their own “Bukhara
Grill” restaurant in the United States. Plaintiffs claimed
that Defendants implied that their restaurant was affili-
ated with Plaintiff’s products and this constituted false
advertising. The lower court dismissed Plaintiff’s advertis-
ing claims for lack of standing, and the Circuit affirmed.

First, the court stated that Plaintiff’s mere plans to
open “Bukhara” restaurants in the United States did not
establish a protectable interest sufficient to give rise to

standing. Second, the court held that since defendants
were not comparing their restaurant to Plaintiff’s pack-
aged food products, Plaintiff’s use of the “Dal Bukhara”
name on such products did not provide them with stand-
ing to challenge Defendants’ advertising. Finally, the
court rejected the claim that Plaintiff’s interests based
on the operation of “Bukhara” restaurants overseas
supported standing for a false advertising claim in the
United States, as such activities were too remote to jus-
tify a US court’s intervention. Additional cases at the
district court level also reflect courts’ skepticism about
expansive standing under the Lanham Act, especially
where corporate customers or suppliers attempt to bring
a false advertising action under Section 43(a).”

Lanham Act Claims Based on
Intellectual Property Rights

Another significant trend in Lanham Act litigation has
been the continuing effort by courts to determine the
scope to which Dastar Corp. v. Twentieth Century Fox
Film Corp. ,*bars false advertising claims based on repre-
sentations about intellectual property rights in a product.
In Baden Sports, Inc. v. Molten, the court rejected an
effort to set aside a jury’s finding that Molten’s advertise-
ment of a “Dual Cushion” basketball as “innovative”
was false, despite Molten’s claim that such a finding was
barred by Dastar.’' The “dual cushion” basketballs in
question include a sponge cushion layer between the skin
of the basketball and the basketball’s bladder. Although
some witnesses took the position that the “innovative”
claim in the advertisement was false because Molten was
claiming inventorship of the “dual cushion” technology,
the court concluded that the essence of the advertise-
ment was a claim that the basketball was “new,” and thus
could not be barred by Dastar.

Notably, however, in a prior decision, the court had
rejected Baden’s effort to assert a claim based on Molten’s
references to its product as “exclusive or proprietary.”*
The court concluded that such representations did “not
relate to the ‘nature’ or ‘qualities’ of Molten’s products,
but to the fact that Molten invented and owns the basket-
ball technology.” Accordingly, the court granted partial
summary judgment under Dastar. This pair of decisions
illustrates that choice of words matters a great deal in
determining actionability under Dastar. While advertis-
ing a product as “new” likely remains actionable, making
representations that relate to exclusive rights in such a
product may not be actionable.

Moving Forward with
a Lanham Act Claim

Assuming you can still proceed with a Lanham Act
claim, when your competitor’s false advertising threatens
to cause irreparable injury, you can move for a preliminary
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injunction, which, if granted, would end the campaign
immediately. Irreparable injury can be shown by estab-
lishing the likelihood of consumer confusion. In Section
43(a) cases involving comparative advertising that spe-
cifically mentions the competitor, plaintiffs benefit from
a presumption of irreparable injury.** For claims arising
solely from the defendant’s claims about its own product,
on the other hand, some indication of actual injury and
causation is required to ensure that the plaintiff’s injury
is not speculative.’*

To prevail on a motion for preliminary injunction, a
plaintiff must show, among other things, likelihood of suc-
cess on the merits. This showing will require the plaintiff
to argue the entire case, supported by relevant evidence, in
a very tight time frame, usually about 30 days.

The filing of a motion for preliminary injunction sends
a very clear signal to the marketplace and to the court:
(1) the challenged comparative advertising is false and/or
misleading (2) we are prepared to prove this allegation
through testimony, documents, and extrinsic evidence;
(3) irreparable injury will result if the claims continue; and

(4) we are prepared to incur the associated costs of bring-
ing this case. Thus, while Lanham Act litigation is costly,
burdensome, and involves substantial risk, it remains the
strongest way to challenge a competitor’s comparative
claim and, in some cases, may be the only effective option.

Conclusion

Comparative advertising in the United States, while
recognized by the FTC and NAD as being valuable to
consumers where truthful and non-deceptive, also raises
unique proof and burden-shifting issues that benefit
plaintiffs challenging such claims under the Lanham
Act. However, where a competitor makes a comparative
advertising claim that your client insists cannot be sub-
stantiated, Lanham Act litigation is only one of several
options for proceeding with a challenge. While choosing
the best plan of action is rarely an easy task, knowing
what options are available and how they tend to play out
in practice will enable you to choose strategically and
adjust your plan wisely as you go
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