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 Kelley Drye & Warren LLP 

Introduction 
 
 
Kelley Drye leads routine and contentious transactions through a challenging framework of 
antitrust, competition, and consumer protection laws in the U.S. and in jurisdictions around the 
world. Our firm is international in scope and presence, with an office in Brussels, Belgium and an 
affiliate office in Mumbai, India, as well as our worldwide network of antitrust contacts that has 
proven to be essential for expediting an often arduous merger and acquisition process. 
 
We advise clients on the structure of transactions, timing, potential premerger issues, and file 
premerger notifications where required, including Hart-Scott-Rodino (“HSR”) filings required at the 
Federal Trade Commission (“FTC”) and the Department of Justice (“DOJ”) for certain acquisitions 
of assets or securities. We also advise clients whose business may be impacted by a consolidating 
industry, proposed merger, acquisition or other combination. 
 
Premerger HSR filing notifications are complex and subject to rule changes promulgated by the 
FTC. This reference guide, updated annually, provides the fundamentals needed to understand the 
HSR filing and merger review process. To help clients stay abreast of developments that may impact 
their business or next deal, this guide also provides a summary of important and recent examples of 
transactions challenged by antitrust authorities. 
 
We would be happy to answer any questions you may have about this process. For additional 
information, please contact: 
 
Bill MacLeod 
(202) 342-8811 
WMacLeod@KelleyDrye.com 
 
Joseph Price 
(202) 342-8466 
JPrice@KelleyDrye.com 
 
Lee Istrail 
(202) 342-8806 
LIstrail@KelleyDrye.com 
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Antitrust Merger Roundup & Look Ahead 
 
Antitrust oversight of mergers in 2011 will be most remembered for the government’s challenge and 
defeat of AT&T Corp.’s proposed $39 billion acquisition of T-Mobile USA.  It stands out in a trend 
of who and what the agencies will challenge, and is consistent with how the agencies dealt with 
recent transactions that received less attention.  Expect continued aggressive oversight in 2012.  
 
Department of Justice, Antitrust Division Roundup  
 
The Antitrust Division reviewed a number of significant mergers in 2011, in addition to the 
proposed AT&T-T-Mobile deal.  The year started with its review of the Comcast/NBC merger, 
which it investigated along with the Federal Communications Commission.  The DOJ and FCC 
approved the vertical combination, but with conduct restrictions generally aimed to prevent a 
vertical foreclosure price-raising strategy.  DOJ also required conduct restrictions for approval of the 
combination of Google Inc. and ITA Software Inc.  (DOJ’s increasing reliance of conduct 
restrictions was memorialized in its 2011 Policy Guide to Merger Remedies.) 
 
Toward the end of the year, DOJ approved the combination of Deutsche Börse and NYSE 
Euronext, subject to a divestiture and other restrictions.  But the European Commission scuttled the 
transaction soon after, in 2012’s first quarter, unable to approve what it saw as combination leading 
to a near-monopoly in European financial derivatives worldwide.  Like DOJ, the European 
authorities reportedly looked for a negotiated solution, but were unable to agree upon terms.  Earlier 
in the year, the NASDAQ OMX Group Inc. and IntercontinentalExchange Inc. abandoned their 
joint bid to acquire NYSE Euronext after Justice informed the companies that it would seek to 
block the deal.  
 
In a rare challenge going to trial, DOJ won and received an injunction to prevent H&R Block’s 
acquisition of 2SS Holdings, Inc. (TaxACT).  The court accepted many of the DOJ’s arguments, 
including its emphasis on defining the relevant product market and arguments that combining the 
second- and third-largest companies in the market would effectively create a duopoly, eliminating 
direct competition and increasing the likelihood of post-merger coordination.  The case stands out 
for its traditional market-based analysis in the year after the agencies released revised Horizontal 
Guidelines de-emphasizing the role of market definition.  
 
Non-merger enforcement also was important in 2011, particularly in the health care industry.  The 
Antitrust Division challenged United Regional Health Care System of Wichita Falls, Texas, for its 
contracts that DOJ believed inhibited health insurers from contracting with United Regional’s 
competitors.  It sued Blue Cross Blue Shield of Michigan, alleging that most favored nation (MFN) 
provisions of its agreements with hospitals led to anticompetitive consequences.  The Division also 
sued Blue Cross Blue Shield of Montana for an agreement it entered with New West that required 
New West to buy insurance for their employees exclusively from Blue Cross. 
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The Federal Trade Commission Roundup 
 
The FTC also has been pursuing an active litigation docket, particularly in the healthcare sector.  It 
failed to block LabCorp’s acquisition of Westcliff on market definition grounds.  It also lost an 
appeal of a 2010 lower court ruling dismissing its monopolization case against Lundbeck (stemming 
from Lundbeck predecessor Ovation Pharmaceutical Inc.’s 2006 purchase of NeoProfen).  In its 
only victory in district court in 2011, the FTC obtained a preliminary injunction to ProMedica’s 
proposed acquisition of St. Luke Hospital and later convinced an administrative judge to block the 
deal.  
 
The FTC also had two cases requiring analysis under the state action doctrine, which grants antitrust 
immunity to actions by U.S. states.  Both were in the healthcare sector.  The FTC lost a court 
challenge to Phoebe Putney Health Systems Inc.’s acquisition of Palmyra Park Hospital, with the 
court finding the transaction immune from the agency’s challenge under the state action doctrine.   
 
The second state action doctrine case was outside the merger context.  In a Section 5 win heading to 
the Fourth Circuit for review in 2012, the Commission upheld an Initial Decision by the agency’s 
Chief Administrative Law Judge finding that the North Carolina State Dental Board sought to, and 
did, exclude non-dentist providers from the market for teeth whitening services.  Earlier in the case, 
then-Commissioner Kovacic authorized an opinion for the Commission finding the Dental Board 
was not entitled to state action immunity within the context of North Carolina’s laws. 
 
The FTC also showed a willingness to use its Section 5 powers to police allegedly exclusionary 
conduct.  The FTC entered a consent decree resolving charges that a dominant distributor of pool 
products threatened pool product manufacturers not to do business with its competitors, foreclosing 
new entrants from over 70 percent of sales.  With a spirited dissent, Commissioner Rosch opined 
that there was no evidence that would-be rivals were excluded or that consumers were injured.  The 
case illustrates the FTC’s willingness to go after incipient conduct that may differ from the Sherman 
Act’s standards. 
 
The FTC authored guidance, with DOJ, for assisting health care providers in the formation of new 
Accountable Care Organizations (“ACOs”).  ACOs are groups of healthcare providers who 
coordinate the provision of services.  In 2012 the agencies are likely to confront the defense that 
certain activity challenged by the agencies was conducted pursuant to the valid operation of an 
ACO. 
 
The FTC also was focused on “pay-for-delay” agreements, reaching four settlements in merger 
reviews involving pharmaceutical manufacturers.  This issue is one of President Obama’s top 
priorities.  In his recent FY 2013 budget proposal, President Obama seeks to reduce the exclusivity 
period for brand name biologics from 12 years to seven years and seeks to authorize the FTC to 
prohibit anticompetitive pay-for-delay agreements.  While some have pointed out that such 
agreements are already subject to FTC and DOJ challenge, the President’s initiative adds a measure 
of support for the agencies’ efforts in this arena. 
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A Look Ahead 
 
Last year’s agency actions came in the context of an increasing number of strategic transactions that 
would receive close attention in any administration.  As that trend is likely to continue, the 
transactions will be reviewed by agencies that have demonstrated a willingness to go to court to 
address large and small issues, but also willing to work out creative solutions.  On the horizon for 
2012: 
 
 ExpressScripts Inc.’s proposed $29 billion merger with Medco Health Solutions Inc. 

presents the FTC with a close call, in an industry that has previously drawn the FTC’s active 
concern. 

 Ongoing Google investigations and transactions in a developing technology market that has 
the curiosity of the agencies. 

 Verizon Wireless’s proposed acquisition of spectrum from leading cable companies is being 
considered by DOJ and the FCC, as well as related marketing agreements between Verizon 
and the cable companies. 

 With one win and one loss on the state immunity doctrine, the FTC might be considering 
additional actions against state licensing boards, as the agency defends its win in the North 
Carolina State Dental Board case in the Fourth Circuit. 

 Additional conduct remedies in consolidating industries, as the pace of mergers increases 
with a slowly recovering economy. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

TAB A: A PRACTICAL GUIDE TO MERGER 
AND ACQUISITION ANTITRUST CLEARANCE

 



 

As published in The Metropolitan Corporate Counsel (July 2010)   
 

A Practical Guide To Merger And Acquisition 
Antitrust Clearance 
 
The antitrust laws stand as a potential roadblock, if you will, to the successful completion of a 
strategic merger or acquisition. Strategic acquisitions – those involving horizontal competitors, 
or upstream and downstream suppliers and customers – draw the interest and curiosity of 
antitrust enforcement agencies that could make or break a transaction.  
 

The Value Of Prospective Planning 
 
The value of prospective antitrust planning cannot be overemphasized. The deal may or may 
not trigger a filing in the U.S. or other countries, but without preplanning you won’t be prepared 
if a filing is required, and the agency review process, whatever that ultimately may be, will be 
frustrating and more time-consuming and costly than you dreamed.  

 
Antitrust preparation for a strategic acquisition ideally should begin upon contemplation of the 
potential transaction. It is not unusual for veterans of strategic mergers to prepare preliminary 
antitrust analyses a year or more in advance as they “scan the horizon” for complementary 
acquisitions. Not only is it important to assess potential transactions to determine whether they 
make business sense; deals must also be reviewed to see what issues may be raised in the 
antitrust arena. Early assessment of antitrust risks is critical to minimizing those risks and 
helping the transaction pass governmental antitrust scrutiny.  

 
Common problems that upfront planning can help avoid or minimize are:  

 
1. Failure to make a required premerger filing, with the possible attendant government 
prosecution and civil penalties;  
 
2. Creation of documents that haunt you in the agency review process;  
 
3. Delay in the closing of the transaction; and  
 
4. Pre-closing information sharing that raises “gun-jumping” or other antitrust concerns.  
 

The following is a brief detailing of the kinds of antitrust pre-planning that can help avoid or 
minimize these problems.  

 
Premerger Filing Requirements 
 
Engaging antitrust counsel, even at the stage of scanning the horizon, can be beneficial. 
Antitrust advice may be significant in selecting an acquisition target – will a particular deal raise 
antitrust flags? Will Hart-Scott-Rodino (HSR) premerger notification filings be required? Are 
there specific competitive issues that the agencies will be interested in that perhaps could be 
avoided? Will filings in foreign jurisdictions be required? How do I conduct due diligence on a 
competitor?  

 
Once the decision is made to go forward with a particular merger, antitrust counsel can be 
helpful in identifying and analyzing any antitrust risks of the transaction, including the structure 
of the transaction. What might seem reasonable from a business perspective, for example, a 
series of follow-on acquisitions, may be problematic under the HSR Act. No company wants to 

W. Joseph Price
Associate

Kelley Drye & Warren LLP



 

find itself in the unhappy situation of not making a required HSR filing. The civil penalties for failure to file are up to 
$16,000 for each day that has passed since the filing should have been made. Obviously, this adds up quickly.  

 
It is not uncommon for an HSR filing violation to result in penalties of $1 million or more. And, it is likely that a failure to file 
will eventually be brought to the agencies’ attention. While HSR filings bring to the agencies most of their merger 
investigations, agency staff keep apprised of industry happenings through reading the trade press, etc., and receiving 
complaints from the public, including your competitors and customers.  

 
The Federal Trade Commission (FTC) and the Department of Justice (DOJ) have concurrent jurisdiction to enforce the 
antitrust laws. However, there are some historical dividing lines between the two agencies, based on industries. While 
these lines are blurring, it may be possible to predict which agency will conduct an antitrust investigation of a particular 
transaction, and this prediction may be important to anticipating outcome and timing.  

 

The Timing Of The Transaction 
 
Once a potential acquisition or merger has been identified, the typical goal is to accomplish it quickly and efficiently. There 
may be business reasons for delay, but you certainly don’t want to have an unexpected delay as a result of the antitrust 
agency review process.  

 
Antitrust counsel can assist in developing a reasonable expectation as to the timing of the completion of the agency 
review and the closing of the transaction. Reportable transactions face the statutory 15- or 30-day initial waiting period, 
which can be terminated early if the agency has no antitrust concerns. Counsel can help predict the likelihood of early 
termination of the waiting period or of an in-depth agency review involving a second request, and they can analyze 
possible agency interest in divestitures of assets or other measures designed to solve any antitrust concerns the agency 
may have.  

 
In the initial waiting period it is fairly common for agency staff to request submission, on a voluntary basis, of certain 
customer and competitor information and planning documents. Quick cooperative response to these requests may assist 
in avoiding a second request, or at least may help narrow the scope of any second request that an agency issues.  

 
Issuance of a second request extends the waiting period prior to closing until the parties to the transaction “substantially 
comply” with the document and information requests contained in it. Once the parties make substantial compliance, the 
agency has an additional 20 days within which to decide to permit the transaction to close, or to challenge it. Substantial 
compliance with a second request is time-consuming and costly. Counsel can help structure an efficient document search 
and streamline substantial compliance with a second request.  

 
Depending on the severity of the antitrust issues that arise in the analysis of the proposed transaction, and the mindset of 
the company regarding possible divestiture or other remedies, an early proposal to the agency to “fix” the competitive 
problem can positively affect the timing of the closing. If an early fix is not palatable, later agreed-to consent decree 
remedies can avoid a lawsuit. Think through these possibilities early with antitrust counsel, and be prepared, so that your 
transaction may close within a reasonable timeframe.  
 

Document Creation 
 
From the time a company begins contemplating a transaction, it is likely that business executives, consultants, and others 
are writing documents – and emails – analyzing the goals, advantages, disadvantages, costs, etc. of the deal. While these 
documents may be necessary for the decision-making process, proper planning can help minimize, if not avoid, some of 
the potential antitrust harm from the creation of these documents.  

 
It is particularly important in a strategic acquisition that will undergo agency review that documents not be created that will 
give the agency ammunition for opposing the deal, or at a minimum cause you and your company angst during the 
investigation process. The agencies like documents. They are tangible evidence of the corporate mindset and often set 
the framework for the agency’s understanding of the transaction. And documents are among the first information the 
agency obtains about the transaction. The HSR filing itself requires the attachment of what are called 4(c) documents: 



 

studies, surveys, analyses, and reports prepared by or for officers or directors for the purpose of evaluating and analyzing 
the acquisition with respect to market shares, competition, competitors, markets, and potential for sales growth or 
expansion into product or geographic markets.  

 
Obviously, business executives, investment bankers, and other consultants in contemplation of a proposed transaction 
will create 4(c) documents. Antitrust counsel can give the appropriate cautions as to types of statements, or words to 
avoid, if possible, as the documents are created. And, to the extent these cautions cannot be adhered to, or aren’t, for 
whatever reason, antitrust preplanning will help counsel’s understanding of the reasons for the possibly harmful 
statements in such documents, and will help counsel understand the “story” that ultimately may have to be presented to 
the agency.  

 
Additionally, since Item 4(c) requires only the final or latest draft of a document presented to officers or directors, antitrust 
counsel can review draft documents prior to their presentation to officers or directors and point out any antitrust problems, 
some of which may be solved by the next or final draft.  

 
The agency review process initially focuses on the filing itself, with its attached 4(c) documents. But, once an investigation 
is opened, the agency may issue a formal request for additional information, referred to as a “second request.” The 
second request is a broadbased subpoena-type demand that covers the waterfront of corporate documents. Substantial 
compliance with the second request is required in order for the agency to complete its investigation and hopefully clear 
the transaction so that it may close. Documents created within the past several years prior to the issuance of the request 
are called for, thus, the need for caution in document creation as a general corporate practice.  
 

Problematic Information Sharing 
 
Information sharing between the parties to an unconsummated transaction, from the time of first discussions through due 
diligence and onward, can raise antitrust concerns at the agency. Antitrust counseling on the kinds of information sharing 
that causes concern inside or outside the context of a proposed acquisition is, again, a good corporate practice as part of 
a compliance program. Sharing competitively sensitive information raises red flags at the agencies.  

 
Information sharing during the process of completing a transaction, but prior to closing, may result in an accusation by the 
agency of “gun-jumping” – engaging in behavior that indicates that the acquiring company is taking operational control of 
the yet-to-be-acquired company. Again, penalties are severe, with the parties subject to a maximum civil penalty of 
$16,000 per day for each day they are in violation of the HSR Act’s prohibitions in this regard.  
 

Post-Consummation Filing 
 
When persons discover that they have consummated a reportable acquisition without filing and waiting, they should 
immediately notify counsel, engage the FTC Premerger Notification Office, and subsequently file their HSR notification as 
soon as possible. In addition to submitting a completed form, the FTC will require the parties to provide detailed 
information, signed by a company official, explaining all of the facts relating to why the HSR Act procedures were not 
followed.  

 
Parties that fail to follow appropriate HSR Act procedures may be liable for a civil penalty of up to $16,000 for each day of 
each violation and may be subject to other equitable relief. In determining whether and how much civil penalties are 
warranted, the FTC and DOJ will consider all of the facts, including, among other factors, the parties’ explanations.  

 

Additional Information 
 
Kelley Drye’s Antitrust and Trade Regulation practice issues a reference guide, “Premerger Antitrust Requirements: The 
2010 Hart-Scott-Rodino Premerger Notification Sourcebook,” designed to help executives and professionals stay abreast 
of developments that may impact their business or next deal. The Sourcebook, which includes antitrust clearance 
guidance and the HSR premerger notification form and instructions, is available for download at 
http://www.kelleydrye.com/news/articles_ publications/0607.  



 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

TAB B: HSR TRANSACTION ANALYSIS 
FLOWCHART 
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No Filing Likely Required Filing Likely Required 

 

Transaction 
 
Identify countrie s affected b y th e transaction;  
the “ultimate parent entities” of the parties and 
their size; the  deal size; a nd consider  
exemptions. 

 

Commerce Test 
 

No Yes 

 

Size of Transaction 

No Yes

 

Size of Parties 
   

No Yes

 

Exemptions 
 

No Yes

HSR TRANSACTION ANALYSIS FLOWCHART  
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FTC Premerger Notification Office (202) 326-3100ftc.gov/bc/hsr

Hart-Scott-Rodino
Premerger notification Program

Introductory Guide I

What is the Premerger 
Notification Program?

An Overview

Revised March 2009



AN OVERVIEW

Guide I is the first in a series of guides prepared by the Federal Trade Commission’s Premerger

Notification Office (“PNO”).  It is intended to provide a general overview of the Premerger
Notification Program (the “Program”) and to help the reader in determining which types of

business transactions are reportable under the Hart-Scott-Rodino Antitrust Improvements Act of
1976, 15 U.S.C. § 18a (§ 7A of the Clayton Act or “the Act”).  Guide I describes the basic

reportability requirements and how the program works.  It also provides a list of alternative
information sources to assist you in deciding whether or not you need to file.  This Guide will

introduce you to certain terminology and concepts regarding the Act and the Premerger
Notification Rules (the “Rules”), 16 C.F.R. Parts 801, 802 and 803.  Additional information can

be obtained on the Federal Trade Commission’s website at http://www.ftc.gov/bc/hsr.

Other Guides in this series provide more detailed information.  Guide II explains in greater detail
certain terms used in the Act and the Rules, and analyzes a hypothetical transaction to determine

whether it is reportable and Guide III contains “A Model Request for Additional Information and
Documentary Material (Second Request).”

The Guides are not intended to address specific proposed transactions.  If you are analyzing a

transaction, we suggest that you not only consult the Act, the Rules, and the other Guides in this
series, but also the additional material referenced in Section XII of this Guide.  If you have

specific questions not addressed in these reference sources, call the PNO between the hours of
8:30AM and 5:00PM, Monday through Friday, except holidays, at (202) 326-3100.



  The Premerger Notification Rules are found at 16 C.F.R. Parts 801, 802 and 803.  The Rules also are identified by
1

number, and each Rule beginning with Rule 801.1 corresponds directly with the section number in the C.F.R. (so

that Rule 801.40 would be found in 16 C.F.R. § 801.40).  In this Guide, the Rules are cited by Rule number.
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I. INTRODUCTION

The Act requires that parties to certain mergers or acquisitions notify the Federal Trade
Commission and the Department of Justice (the “enforcement agencies”) before consummating

the proposed acquisition.  The parties must wait a specific period of time while the enforcement
agencies review the proposed transaction.  The Program became effective September 5, 1978,

after final promulgation of the Rules.1

The Program was established to avoid some of the difficulties and expense that the enforcement
agencies encounter when they challenge anticompetitive acquisitions after they have occurred.  In

the past, the enforcement agencies found that it is often impossible to restore competition fully
once a merger takes place.  Furthermore, any attempt to reestablish competition after the fact is

usually very costly for the parties and the public.  Prior review under the Program enables the
Federal Trade Commission (“FTC” or the “Commission”) and the Department of Justice (“DOJ”)

to determine which acquisitions are likely to be anticompetitive and to challenge them at a time
when remedial action is most effective.

In general, the Act requires that certain proposed acquisitions of voting securities, non-corporate

interests (“NCI”) or assets be reported to the FTC and the DOJ prior to consummation.  The
parties must then wait a specified period, usually 30 days (15 days in the case of a cash tender

offer or a bankruptcy sale), before they may complete the transaction.  Much of the information
needed for a preliminary antitrust evaluation is included in the notification filed with the agencies

by the parties to proposed transactions and thus is immediately available for review during the
waiting period.

Whether a particular acquisition is subject to these requirements depends upon the value of the

acquisition and the size of the parties, as measured by their sales and assets.  Small acquisitions,
acquisitions involving small parties and other classes of acquisitions that are less likely to raise

antitrust concerns are excluded from the Act’s coverage.

If either agency determines during the waiting period that further inquiry is necessary, it is
authorized by Section 7A(e) of the Clayton Act to request additional information or documentary

materials from the parties to a reported transaction (a “second request”).  A second request
extends the waiting period for a specified period, usually 30 days (ten days in the case of a cash

tender offer or a bankruptcy sale), after all parties have complied with the request (or, in the case
of a tender offer or a bankruptcy sale, after the acquiring person complies).  This additional time

provides the reviewing agency with the opportunity to analyze the submitted information and to
take appropriate action before the transaction is consummated.  If the reviewing agency believes

that a proposed transaction may violate the antitrust laws, it may seek an injunction in federal
district court to prohibit consummation of the transaction. 



  The 2000 amendments to the Act require the Commission to revise certain thresholds annually based on the 
2

change in the level of gross national product.  A parenthetical “(as adjusted)” has been added where necessary 

throughout the Rules (and in this guide) to indicate where such a change in statutory threshold value occurs. The 

term “as adjusted” is defined in subsection 801.1 (n) of the Rules and refers to a table of the adjusted values 

published in the Federal Register notice titled “Revised Jurisdictional Thresholds for Section 7A of the Clayton 

Act.” The notice contains a table showing adjusted values for the rules and is published in January of each year.  

  See § 7A(a)(2) of the Act.
3
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The Program has been a success.  Compliance with the Act’s notification requirements has been
excellent, and has minimized the number of post-merger challenges the enforcement agencies

have had to pursue.  In addition, although the agencies retain the power to challenge mergers
post-consummation, and will do so under appropriate circumstances, the fact that they rarely do

has led many members of the private bar to view the Program as a helpful tool in advising their
clients about particular acquisition proposals.

The Rules, which govern compliance with the Program, are necessarily technical and complex. 
We have prepared Guide I to introduce some of the Program’s specially defined terms and

concepts.  This should assist you in determining if proposed business transactions are subject to
the requirements of the Program. 

II. DETERMINING REPORTABILITY

The Act requires persons contemplating proposed business transactions that satisfy certain size

criteria to report their intentions to the enforcement agencies before consummating the
transaction.  If the proposed transaction is reportable, then both the acquiring person and the

person whose business is being acquired must submit information about their respective business
operations to the enforcement agencies and wait a specific period of time before consummating

the proposed transaction.  During that waiting period, the enforcement agencies review the
antitrust implications of the proposed transaction.  Whether a particular transaction is reportable

is determined by application of the Act, the Rules, and formal and informal staff interpretations.  

As a general matter, the Act and the Rules require both acquiring and acquired persons to file

notifications under the Program if all of the following conditions are met:

1. As a result of the transaction, the acquiring person will hold an aggregate amount

of voting securities, NCI and/or assets of the acquired person valued in excess of
$200 million (as adjusted) , regardless of the sales or assets of the acquiring and2

acquired persons ; or3

2. As a result of the transaction, the acquiring person will hold an aggregate amount

of voting securities, NCI and/or assets of the acquired person valued in excess of
$50 million (as adjusted) but at $200 million (as adjusted) or less; and



  The Rules on when to aggregate the value of previously acquired voting securities and assets with the value of the
4

proposed acquisition are discussed in greater detail in Guide II. 

  See “control” under 801.1(b).
5
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3. One person has sales or assets of at least $100 million (as adjusted); and

4. The other person has sales or assets of at least $10 million (as adjusted).

A. Size of Transaction Test

The first step is to determine what voting securities, NCI, assets, or combination thereof are being

transferred in the proposed transaction.  Then you must determine the value of the voting
securities, NCI, and/or assets as well as the percentage of voting securities and NCI that will be

“held as a result of the acquisition.”  Calculating what will be held as a result of the acquisition
(referred to as the “size of the transaction”) is complicated and requires the application of several

rules, including Rules 801.10, 801.12, 801.13, 801.14 and 801.15.  Generally, the securities
and/or NCI held as a result of the transaction include those that will be acquired in the proposed

transaction, as well as any voting securities and/or NCI of the acquired person, or entities within
the acquired person, that the acquiring person already holds.  Assets held as a result of the

acquisition include those that will be acquired in the proposed transaction as well as certain assets
of the acquired person that the acquiring person has purchased within the time limits outlined in

Rule 801.13.4

If the value of the voting securities, NCI, assets or combination thereof exceeds $200 million (as

adjusted) and no exemption applies, the parties must file notification and observe the waiting
period before closing the transaction.

If the value of the voting securities, NCI, assets or combination thereof exceeds $50 million (as
adjusted) but is $200 million (as adjusted) or less, the parties must look to the size of person test.

B. Acquiring and Acquired Persons/Acquired Entity

The first step in determining the size of person is to identify the “acquiring person” and “acquired

person.”  “Person” is defined in Rules 801.1(a)(1) and is the “ultimate parent entity” or “UPE” of
the buyer or seller.  That is, it is the entity that ultimately controls the buyer or seller.    The5

“acquired entity” is the specific entity whose assets, NCI or voting securities are being acquired. 
The acquired entity may also be its own UPE or it may be an entity within the acquired person.  

Thus, in an asset acquisition, the acquiring person is the UPE of the buyer, and the acquired
person is the UPE of the seller.  The acquired entity is the entity whose assets are being acquired. 

In a voting securities acquisition, the acquiring person is the UPE of the buyer, the acquired
person is the UPE of the entity whose securities are being bought, and the acquired entity is the



  See Rule 801.1; Rule 801.30.
6

  See Rule 803.5.
7

  See Rule 801.11.
8

  See Rule 801.1(a)(1).
9
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issuer of the securities being purchased.  In an acquisition of NCI, the acquiring person is the
UPE of the buyer, the acquired person is the UPE of the entity whose NCI are being bought, and

the acquired entity is the entity whose NCI are being acquired.  Oftentimes the acquired person
and acquired entity are the same.

In many voting securities acquisitions, the acquiring person proposes to buy voting securities
from minority shareholders of the acquired entity, rather than from the entity itself (tender offers

are an example of this type of transaction).  These transactions are subject to Rule 801.30, which
imposes a reporting obligation on the acquiring person and on the acquired person, despite the

fact that the acquired person may have no knowledge of the proposed purchase of its outstanding
securities.    For this reason, the Rules also require that a person proposing to acquire voting6

securities directly from shareholders rather than from the issuer itself serve notice on the issuer of
the shares to ensure the acquired person knows about its reporting obligation.7

C.  Size of Person Test

Once you have determined who the acquiring and acquired persons are, you must determine

whether the size of each person meets the Act’s minimum size criteria.  This “size of person” test
generally measures a company based on the person’s last regularly prepared annual statement of

income and expenses and its last regularly prepared balance sheet.   The size of a person includes8

not only the entity that is making the acquisition or whose assets or securities are being acquired,

but also the UPE and any other entities the UPE controls.9

If the value of the voting securities, NCI, assets or combination thereof exceeds $50 million (as

adjusted) but is $200 million (as adjusted) or less, the size of person test is met, and no exemption
applies, the parties must file notification and observe the waiting period before closing the

transaction.

D. Notification Thresholds

An acquisition that will result in a buyer holding more than $50 million (as adjusted) worth of the
voting securities of another issuer crosses the first of five staggered “notification thresholds.”  9

The rules identify four additional thresholds:  voting securities valued at $100 million (as
adjusted) or greater but less than $500 million (as adjusted); voting securities valued at $500

million (as adjusted) or greater; 25 percent of the voting securities of an issuer, if the 25 percent
(or any amount above 25% but less than 50%) is valued at greater than $1 billion (as adjusted);



  See Rule 803.7.
10

  See Rule 802.21.
11

  See § 7A(c)(3) of the Act, 15 U.S.C. § 18a(c)(3).
12

  See § 7A(c) of the Act, 15 U.S.C. § 18a(c), and Part 802 of the Rules, 16 C.F.R. Part 802.
13

  See Rules 802.1(b) and 802.1(c).
14

  See Rules 802.2(c) - (h).
15
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and 50 percent of the voting securities of an issuer if valued at greater than $50 million (as
adjusted). 

The thresholds are designed to act as exemptions to relieve parties of the burden of making
another filing every time additional voting shares of the same person are acquired.  As such,

when notification is filed, the acquiring person is allowed one year from the end of the waiting
period to cross the threshold stated in the filing.   If within that year the person reaches the stated10

threshold (or any lower threshold), it may continue acquiring voting shares up to the next
threshold for five years from the end of the waiting period.   For example, if you file to acquire11

$100 million (as adjusted) of the voting securities of Company B and cross that threshold within
one year, you would be able to continue to acquire voting securities of Company B for a total of

five years without having to file again so long as your total holding of Company B’s voting
securities did not exceed either $500 million (as adjusted) or 50 percent, i.e., additional

notification thresholds.  Once an acquiring person holds 50 percent or more of the voting
securities of an issuer, all subsequent acquisitions of securities of that issuer are exempt.12

These notification thresholds apply only to acquisitions of voting securities. The 50 percent
threshold is the highest threshold regardless of the corresponding dollar value. 

E. Exempt Transactions

In some instances, a transaction may not be reportable even if the size of person and the size of

transaction tests have been satisfied.  The Act and the Rules set forth a number of exemptions,
describing particular transactions or classes of transactions that need not be reported despite

meeting the threshold criteria.   For example, certain acquisitions of assets in the ordinary course13

of a person’s business are exempted, including new goods and current supplies (e.g., an airline

purchases new jets from a manufacturer, or a supermarket purchases its inventory from a
wholesale distributor).   The acquisition of certain types of real property also would not require14

notification.  These include certain new and used facilities, not being acquired with a business,
unproductive real property (e.g., raw land), office and residential buildings, hotels (excluding

hotel casinos), certain recreational land, agricultural land and retail rental space and
warehouses.   In addition, the acquisition of foreign assets would be exempt where the sales in or15



  See Rules 802.50 and 802.51.
16

  For information concerning NAICS codes see the North American Industry Classification System, 2002,
17

published by the Executive Office of the President, Office of Management and Budget and available from the

National Technical Information Service, 5285 Port Royal Road, Springfield VA 22161 (Order Number  PB

2002-101430) or online at http://www.ntis.gov/search/product.aspx?ABBR=PB2002101430; and The 2002

Economic Census Numerical List of Manufactured and Mineral Products published by Bureau of the Census,

available from the Government Printing Office or online at

http://www.census.gov/prod/ec02/02numlist/m31r-nl.pdf.  Information regarding NAICS also is available at the

Bureau of the Census website at  http://www.census.gov/epcd/www/naics.html.

  See 803.2(b).
18
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into the U.S. attributable to those assets were $50 million (as adjusted) or less.  Once it has been16

determined that a particular transaction is reportable, each party must submit its notification to

the FTC and the DOJ.  In addition, each acquiring person must pay a filing fee to the FTC for
each transaction that it reports (with a few exceptions, see IV below).

III. THE FORM

The Notification and Report Form (“the Form”) solicits information that the enforcement

agencies use to help evaluate the antitrust implications of the proposed transaction.  Copies of the
Form, Instructions, and Style Sheet are available from the PNO, (202) 326-3100, as well as the

FTC website at http://www.ftc.gov/bc/hsr. 

A. Information Reported 

In general, a filing party is required to identify the persons involved and the structure of the
transaction.  The reporting person also must provide certain documents such as balance sheets

and other financial data, as well as copies of certain documents that have been filed with the
Securities and Exchange Commission.  In addition, the parties are required to submit certain

planning and evaluation documents that pertain to the proposed transaction. 

The Form also requires the parties to disclose whether the acquiring person and acquired entity

currently derive revenue from businesses that fall within any of the same industry and product
North American Industry Classification System (“NAICS”) codes,  and, if so, in which17

geographic areas they operate.  Identification of overlapping codes may indicate whether the
parties engage in similar lines of business.  Acquiring persons must also describe certain previous

acquisitions in the last five years of companies or assets engaged in businesses in any of the
overlapping codes identified.  Please note that an acquiring person must complete the Form for

all of its operations; an acquired person, on the other hand, must limit its response in Items 5
through 7 to the business or businesses being sold and does not need to answer Item 8.   In18

addition, the acquired person does not need to respond to Item 6 in a pure asset transaction.

http://www.ntis.gov/search/product.aspx?ABBR=PB2002101430
http://www.census.gov/prod/ec02/02numlist/m31r-nl.pdf.
http://www.ftc.gov/bc/hsr/hsr.shtm


  See Rule 803.5(a)(i)(I) through (vi) for the full requirements of such notice.  In tender offers, the acquiring person
19

also must affirm that the intention to make the tender offer has been publicly announced.  See Rule 803.5(a)(2). 

  See Statement of Basis and Purpose to Rule 803.5, 43 Fed. Reg. 33510-33511 (1978).
20

  The certification may be signed by a general partner of a partnership; an officer or director of a corporation; or, in
21

the case of a natural person, the natural person or his/her legal representative. 

  28 U.S.C. § 1746 allows use of the following statement in lieu of a notary’s jurat: “I declare (or certify, verify or
22

state) under penalty of perjury under the laws of the United States of America that the foregoing is true and correct. 

Executed on (date) [and] (Signature).”  The italicized text is necessary only if signed outside the territorial United

States. 
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B. Contact Person 

The parties are required to identify an individual (listed in Item 1(g) of the Form) who is a
representative of the reporting person and is familiar with the content of the Form.  This contact

person is, in most cases, either counsel for the party or an officer of the company.  This person
must be available during the waiting period.

C. Certification and Affidavits 

Rule 803.5 describes the affidavit that must accompany certain Forms.  In transactions where the

acquiring person is purchasing voting securities from non-controlling shareholders, only the
acquiring person must submit an affidavit.  The acquiring person must state in the affidavit that it

has a good faith intention of completing the proposed transaction and that it has served notice on
the acquired person as to its potential reporting obligations.   In all other transactions, each of the19

acquired and acquiring persons must submit an affidavit with their Forms, attesting to the fact
that a contract, an agreement in principle, or a letter of intent has been executed and that each

person has a good faith intention of completing the proposed transaction.  These required
statements govern when the parties may make a premerger notification filing.  The affidavit is

intended to assure that the enforcement agencies will not be presented with hypothetical
transactions for review.20

Rule 803.6 provides that the Form must be certified and the rule specifies who must make the
certification.   One of the primary purposes of the certification is to preserve the evidentiary21

value of the filing.  It also is intended to place responsibility on an individual to ensure that
information reported is true, correct, and complete. Both the certification and the affidavit must

be notarized, or may be signed under penalty of perjury.22



  See Rule 803.1(b).
23

  See Section 7A(h) of the Act.
24

  A publicly announced merger is one in which a party to the merger has disclosed the existence of the transaction
25

in a press release or in a public filing with a governmental body.

  The filing fee thresholds are adjusted annually for changes in the GNP during the previous year.  The fees
26

themselves are not adjusted.
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D. Voluntary Information 

The rules provide that reporting persons also may submit information that is not required by the

Form.   If persons voluntarily provide information or documentary material that is helpful to the23

competitive analysis of the proposed transaction, the enforcement agencies’ review of a proposed

transaction may be more rapid.  However, voluntary submissions do not guarantee a speedy
review.  Voluntary submissions are included in the confidentiality coverage of the Act and the

Rules.

E. Confidentiality 

Neither the information submitted nor the fact that a notification has been filed is made public by
the agencies except as part of a legal or administrative action to which one of the agencies is a

party or in other narrowly defined circumstances permitted by the Act.   However, in response to24

inquiries from interested parties who wish to approach the agencies with their views about a

transaction, the agencies may confirm which agency is handling the investigation of a publicly
announced merger.   The fact that a transaction is under investigation also may become apparent25

if the agencies interview third parties during their investigation.  

F.   Filing Procedures 

The parties should complete and return the original and one copy of the Form, along with one set
of documentary attachments, to the Premerger Notification Office, Bureau of Competition, Room

303, Federal Trade Commission, 600 Pennsylvania Avenue, NW, Washington, D.C. 20580. 
Three copies of the Form, along with one set of documentary attachments, should be sent to the

Department of Justice, Antitrust Division, Office of Operations, Premerger Notification Unit, 950
Pennsylvania Avenue, NW, Room 3335, Washington, DC  20530 (for non-USPS deliveries, use

zip code 20004).

IV. THE FILING FEE

In connection with the filing of a Form, Congress also mandated the collection of a fee from each
acquiring person.  The filing fee is based on a three-tiered system that ties the amount paid to the

total value of the voting securities, NCI or assets held as a result of the acquisition:26



  For example, if two separate UPEs jointly control an acquisition vehicle and own no other entities,  their Item 5
27

responses would be identical.

  See Rule 803.9(a) - (c).
28

  See Rule 803.10; 11 U.S.C. § 363(b)(2), as amended (1994).
29

  See Section VIII(C), infra.
30
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VALUE OF VOTING SECURITIES, NCI
OR ASSETS TO BE HELD

FEE AMOUNT

greater than $50 million (as adjusted) but
less than $100 million (as adjusted)

$45,000

$100 million (as adjusted) or greater but
less than $500 million (as adjusted)

$125,000

$500 million (as adjusted) or greater $280,000

For transactions in which more than one person is deemed to be the acquiring person, each

acquiring person must pay the appropriate fee (except in consolidations and in transactions in
which there are two acquiring persons that would have exactly the same responses to Item 5 of

the Form).   In addition, an acquiring person will have to pay multiple filing fees if a series of27

acquisitions are separately reported.28

The filing fee must be paid at the time of filing to “The Federal Trade Commission” by electronic
wire transfer, bank cashier’s check or certified check.  Rule 803.9 contains specific instructions

for payment of the filing fee.  In addition, information is available at 
http://www.ftc.gov/bc/hsr/filing2.htm.

V. THE WAITING PERIOD

After filing, the filing parties must then observe a statutory waiting period during which they may

not consummate the transaction. The waiting period is 15 days for reportable acquisitions by
means of a cash tender offer, as well as acquisitions subject to certain federal bankruptcy

provisions, and 30 days for all other types of reportable transactions.   The waiting period may29

be extended by issuance of a request for additional information and documentary material.   Any30

waiting period that would end on a Saturday, Sunday or legal public holiday will expire on the
next regular business day.

A. Beginning of the Waiting Period 

In most cases, the waiting period begins after both the acquiring and acquired persons file

completed Forms with both agencies.  However, for certain transactions in which a person buys

http://www.ftc.gov/bc/hsr/filing2.htm


  The joint venture entity does not file.  See Rule 802.41.
31

  See Rules 803.3 and 803.10(a).
32

  See Formal Interpretation 13 issued August 20, 1982.
33
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voting securities from persons other than the issuer (third party and open market transactions), the
waiting period begins after the acquiring person files a complete Form.  In a reportable joint

venture formation, the waiting period begins after all acquiring persons required to file submit
complete Forms.   It is important to note that failure to pay the filing fee or the submission of an31

incorrect or incomplete filing will delay the start of the waiting period.32

B. Early Termination 

Any filing person may request that the waiting period be terminated before the statutory period
expires.  Such a request for “early termination” will be granted only if (1) at least one of the

persons specifies it on the Form; (2) all persons have submitted compliant Forms; and (3) both
antitrust agencies have completed their review and determined not to take any enforcement action

during the waiting period.33

The PNO is responsible for informing the parties that early termination has been granted.  The

Act requires that the FTC publish a notice in the Federal Register of each early termination
granted.  Moreover, grants of early termination also appear on the FTC’s website at

http://www.ftc.gov/bc/earlyterm/index.html.

When it’s requested, early termination is granted for most transactions.  On the average, requests

for early termination are granted within two weeks from the beginning of the waiting period.  In
any particular transaction, however, the time that it takes to grant a request for early termination

depends on many factors, including the complexity of the proposed transaction, its potential
competitive impact, and the number of filings from other parties that the enforcement agencies

must review at the same time.

VI. REVIEW OF THE FORM

Once a Form has been filed, the enforcement agencies begin their review.  The FTC is
responsible for the administration of the Program.  As a result, the PNO determines whether the

Form complies with the Act and the Rules.

The Form is assigned to a member of the PNO staff to assess whether the transaction was subject

to the reporting requirements and whether the Form was completed accurately.  If the filing
appears to be deficient, the staff member will notify the contact person as quickly as possible so

that errors can be corrected.  It is important to correct the errors as soon as possible because the
waiting period does not begin to run until the Form is filled out accurately, all required

http://www.ftc.gov/bc/earlyterm/index.html


  For transactions in which a person buys voting securities from someone other than the issuer (third party and
34

open market transactions), the waiting period begins after the acquiring person submits a complete and accurate

Form.  An incorrect or incomplete Form from the acquired person will not stop the running of the waiting period. 

However, the acquired person still is obligated to correct any deficiencies in its filing.

  Staff at either agency may initiate contact with a person prior to the resolution of which agency will handle the
35

matter by first notifying the other agency and offering the other agency the opportunity to participate.
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information and documentary material are supplied and payment of the filing fee is received.34

When the PNO determines that the Forms comply with all filing requirements, letters are sent to

the parties identifying the beginning and ending of the waiting period, as well as the transaction
number assigned to the filing.  The conclusion that the parties have complied with the Act and the

Rules may be modified later, however, if circumstances warrant.

VII. ANTITRUST REVIEW OF THE TRANSACTION

Initially, both agencies undertake a preliminary substantive review of the proposed transaction. 
The agencies analyze the filings to determine whether the acquiring and acquired firms are

competitors, or are related in any other way such that a combination of the two firms might
adversely affect competition.  Staff members rely not only on the information included on the

Form but also on publicly available information.  The individuals analyzing the Form often have
experience either with the markets or the companies involved in the particular transaction.  As a

result, they may have industry expertise to aid in evaluating the likelihood that a merger may be
harmful.

If, after preliminary review, either or both agencies decide that a particular transaction warrants
closer examination, the agencies decide between themselves which one will be responsible for

the investigation.  Only one of the enforcement agencies will conduct an investigation of a
proposed transaction.  Other than members of the PNO, no one at either agency will initiate

contact with any of the persons or any third parties until it has been decided which agency will be
responsible for investigating the proposed transaction.  This clearance procedure is designed to35

minimize the duplication of effort and the confusion that could result if both agencies contacted
individual persons at different times about the same matter.  The clearance decision is made

pursuant to an agreement that divides the antitrust work between the two agencies.

Of course, any interested person, including either of the parties, is free to present information to

either or both agencies at any time.  However, if the clearance decision has not yet been resolved,
the person must make a presentation, or provide written information or documents, to both

agencies.  If you are representing a party that wishes to make a presentation, or provide written
information or documents, you may inform the PNO of that fact; the PNO will let staff attorneys

at both agencies who are reviewing the matter know that persons wish to come in and make a
presentation, or provide written information or documents.



  See Rule 803.20(a)(1) for the identities of persons and individuals that are subject to such request.
36

  See 66 Fed. Reg. 8721-8722, February 1, 2001.
37
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VIII. SECOND REQUESTS

Once the investigating agency has clearance to proceed, it may ask any or all persons to the

transaction to submit additional information or documentary material to the requesting agency. 
The request for additional information is commonly referred to as a “second request.”  As36

discussed above, although both agencies review each Form submitted to them, only one agency
will issue second requests to the parties in a particular transaction.

A.  Information Requested

Generally, a second request will solicit information on particular products or services in an

attempt to assist the investigative team in examining a variety of legal and economic questions. 
A typical second request will include interrogatory-type questions as well as requests for the

production of documents.  A model second request has been produced jointly by the FTC and
DOJ for internal use by their attorneys and is contained in Guide III.  Because every transaction

is unique, however, the model second request should be regarded only as an example.

B.  Narrowing the Request

Parties that receive a second request and believe that it is broader than necessary to obtain the
information that the enforcement agency needs are encouraged to discuss the possibility of

narrowing the request with the staff attorneys reviewing the proposed transaction.  Often, the
investigative team drafts a second request based only on information contained in the initial filing

and other available material.  At this point, the investigative team may not have access to specific
information about the structure of the company or its products and services.  By meeting with

staff, representatives of the company have an opportunity to narrow the issues and to limit the
required search for documents and other information.  If second request modification issues

cannot be resolved through discussion with staff, the agencies also have adopted a formal internal
appeals process that centralizes in one decision maker in each agency the review of issues

relating to the scope of and compliance with second requests.37

The enforcement agency issuing the second request may have determined that certain data sought

in the request can resolve one or more issues critical to the investigation.  In such a situation, the
agency’s staff may suggest use of the informal “quick look” procedure.  Under the quick look,

the staff will request the parties to first submit documents and other information, which
specifically address the critical issues (e.g., product market definition or ease of entry).  If the

submitted information resolves the staff’s concerns in these areas, the waiting period will be
terminated on a sua sponte basis and the parties will not have to expend the time and cost of

responding to the full second request.  Of course, if the submitted information does not resolve
the staff’s concerns on determinative issues, then the parties will need to respond to the full



  See 11 U.S.C. § 363(b), as amended (1994).
38

  See § 7A(e) of the Act.
39

  See § 7(A)(i)(1) of the Act.
40

  See § 7(A)(i)(2) of the Act.
41
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second request.

C.  Extension of the Waiting Period

The issuance of a second request extends the statutory waiting period until 30 days (or in the case
of a cash tender offer or certain bankruptcy filings,  10 days) after both parties are deemed to38

have complied with the second request (or in the case of a tender offer and bankruptcy, until after
the acquiring person has complied).   During this time, the attorneys investigating the matter39

may also be interviewing relevant parties and using other forms of compulsory process to obtain
information.

The second request must be issued by the enforcement agency before the waiting period expires. 
If the waiting period expires and the agencies have not issued a second request to any person to

the transaction, then the parties are free to consummate the transaction.  The fact that the agencies
do not issue second requests does not preclude them from initiating an enforcement action at a

later time.   All of the agencies’ other investigative tools are available to them in such40

investigations.41

IX. AGENCY ACTION

After analyzing all of the information available to them, the investigative staff will make a

recommendation to either the Commission or the Assistant Attorney General (depending on
which agency has clearance).

A.  No Further Action 

If the staff finds no reason to believe competition will be reduced substantially in any market, it

will recommend no further action.  Assuming that the agency concurs in that recommendation,
the parties are then free to consummate their transaction upon expiration of the waiting period. 

As with a decision not to issue a second request, a decision not to seek injunctive relief at that
time does not preclude the enforcement agencies from initiating a post-merger enforcement

action at a later time.

B.  Seeking Injunctive Relief

If the investigative staff believes that the transaction is likely to be anticompetitive, it may
recommend that the agency initiate injunction proceedings in U.S. district court to halt the



  FTC Act Section 13(b).  
42

  See § 7A(g) of the Act, as amended by the Debt Collection Improvements Act of 1996, Pub. L. No. 104134 (Apr.
43

26, 1996); 61 Fed. Reg. 54548 (Oct. 21, 1996); 61 Fed. Reg. 55840 (Oct. 29, 1996).
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acquisition.  If the Commission or the Assistant Attorney General concurs in the staff’s
recommendation, then the agency will file suit in the appropriate district court.  If it is a

Commission case, the FTC is required to file an administrative complaint within twenty days (or
a lesser time if the court so directs) of the granting of its motion for a temporary restraining order

or for a preliminary injunction.   The administrative complaint initiates the FTC’s administrative42

proceeding that will decide the legality of the transaction.  If it is a DOJ case, the legality of the

transaction is litigated entirely in district court.

C.  Settlements

During an investigation, the investigative staff may, if appropriate, discuss terms of settlement
with the parties.  The staff of the FTC is permitted to negotiate a proposed settlement with the
parties; however, it must then be presented to the Commission, accepted by a majority vote, and
placed on the public record for a notice and comment period before it can be made final.  A
proposed settlement negotiated by DOJ staff must be approved by the Assistant Attorney
General and also placed on the public record for a notice and comment period before it will be
entered by a district court pursuant to the provisions of the Antitrust Procedures and Penalties
Act, 15 U.S.C. § 16(b)-(h).

X. FAILURE TO FILE

A. Civil Penalties 

If you consummate a reportable transaction without filing the required prior notification or
without waiting until the expiration of the statutory waiting period, you may be subject to civil
penalties.  The Act provides that “any person, or any officer, director or partner thereof” shall be
liable for a penalty of up to $16,000 a day for each day the person is in violation of the Act.  The
enforcement agencies may also obtain other relief to remedy violations of the Act, such as an
order requiring the person to divest assets or voting securities acquired in violation of the Act.43

B.  Reporting Omissions 

If you have completed a transaction in violation of the Act, it is important to bring the matter to
the attention of the PNO and to file a notification as soon as possible.  Even a late filing provides
information to the enforcement agencies that assists them in conducting antitrust screening of
transactions and antitrust investigations.  The parties should include a letter with the notification
from an officer or director of the company explaining why the notification was not filed in a
timely manner, how and when the failure was discovered, and what steps have been taken to
prevent a violation of the Act in the future.  The letter should be addressed to the Deputy
Director, Bureau of Competition, Federal Trade Commission, 600 Pennsylvania Ave., NW,



  See Rule 801.90.
44

 See, e.g., United States v. Sara Lee Corp., 1996-1 Trade Cas. (CCH) ¶ 71,301 (D.D.C. 1996).
45
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Washington DC 20580.

C. Deliberate Avoidance

The Rules specifically provide that structuring a transaction to avoid the Act does not alter
notification obligations if the substance of the transaction is reportable.   For example, the44

agencies will seek penalties where the parties split a transaction into separate parts that are each
valued below the current filing threshold in order to avoid reporting the transaction, but the fair
market value of the assets being acquired is actually above the threshold.   45

XI. OTHER GUIDES IN THIS SERIES

Guide I is the first in a series of guides prepared by the PNO.  Others include:

Guide II: To File Or Not To File -- When You Must File a Premerger Notification Report Form,
which explains certain basic requirements of the program and takes you through a step-by-step
analysis for determining whether a particular transaction must be reported.

Guide III: A Model Request for Additional Information and Documentary Material (Second
Request), which contains materials designed for the attorneys of the antitrust enforcement
agencies in preparing requests for additional information.  It is included in this series to provide
an example of what you might expect if either enforcement agency issues a second request.

XII. OTHER MATERIALS

To make effective use of these guides, you must be aware of their limitations.  They are intended
to provide only a very general introduction to the Act and Rules and should be used only as a
starting point.  Because it would be impossible, within the scope of these guides, to explain all of
the details and nuances of the premerger requirements, you must not rely on them as a substitute
for reading the Act and the Rules themselves.  To determine premerger notification
requirements, you should consult:

1. Section 7A of the Clayton Act, 15 U.S.C. § 18a, as amended by the Hart-
Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. 94-435, 90 Stat. 1390,
and amended by Pub.  L. No. 106-553, 114 Stat. 2762. 

2. The Premerger Notification Rules, 16 C.F.R. Parts 801 –  803. (2008). 

3. The Statement of Basis and Purpose for the Rules, 43 Fed. Reg. 33450
(July 31, 1978); 48 Fed.  Reg. 34428 (July 29, 1983); 52 Fed. Reg. 7066



Page 16 of 16

(March 6, 1987); 52 Fed. Reg. 20058 (May 29, 1987); 61 Fed.  Reg.
13666 (March 28, 1996); 66 Fed. Reg. 8680 (February 1, 2001); 66 Fed.
Reg. 23561 (May 9, 2001); 66 Fed. Reg. 35541 (July 6, 2001); 67 Fed.
Reg. 11898 (March 18, 2002); 67 Fed. Reg. 11904 (March 18, 2002); 68
Fed. Reg. 2425 (January 17, 2003); 70 Fed. Reg. 4987 (January 31, 2005);
70 Fed. Reg. 11502 (March 8, 2005); 70 Fed. Reg. 73369 (December 12,
2005); 71 Fed. Reg. 35995 (June 23, 2006).

4. The formal interpretations issued pursuant to the Rules, compiled in 6
Trade Reg. Rep. (CCH) at ¶ 42,475. 

It is advisable to check the Federal Register for more recent Rules changes that have not yet been
incorporated into the Code of Federal Regulations or these guides.  For an up-to-date list of
Federal Register notices related to the Statement of Basis and Purpose, see
http://www.ftc.gov/bc/hsr/basispurp.shtm.  For other HSR-related rulemakings, see
http://www.ftc.gov/bc/hsr/rulemaking.shtm.  Amendments and formal interpretations, as well as
the other material referenced above, are available on the Premerger Notification Office website
at http://www.ftc.gov/bc/hsr.

There are also non-governmental publications that, while not officially endorsed by the FTC,
contain useful compilations of materials relevant to the Program:

1.  Commerce Clearing House’s Trade Regulation Reporter reprints the Act, the
Rules, the Form, and the Formal Interpretations.

2.  The American Bar Association’s Section of Antitrust Law publishes a Premerger
Notification Practice Manual (2007 Edition) that provides a collection of
informal interpretations of the PNO.

3.  A loose-leaf treatise by Axinn, Fogg, Stoll and Prager, Acquisitions under the
Hart-Scott-Rodino Antitrust Improvements Act (published by Law Journal
SeminarsPress), explains requirements of the Form, the Rules, and the Act, and
includes a discussion of the legislative history of the Act.

Finally, if you have questions about the program or a particular transaction not answered by the
Commission’s HSR website, the staff of the PNO is available to assist you.  The PNO answers
thousands of inquiries each year and is prepared to provide prompt informal advice concerning
the potential reportability of a transaction and completion of the Form.  For general questions,

contact the PNO at (202) 326-3100.

http://www.ftc.gov/bc/hsr/basispurp.shtm.
http://www.ftc.gov/bc/hsr/rulemaking.shtm.
http://www.ftc.gov/bc/hsr
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AN OVERVIEW 

Guide II is the second in a series of guides prepared by the Federal Trade Commission’s
Premerger Notification Office (“PNO”).  It describes the criteria used to determine whether a
transaction is subject to the requirements of the Hart-Scott-Rodino Antitrust Improvements Act
of 1976, 15 U.S.C. § 18a (§ 7A of the Clayton Act or “the Act”), and uses a hypothetical
transaction to illustrate the application of the Premerger Notification Rules (the “Rules”). 

Other Guides in this series provide additional information.  Guide I is an overview of the 
program and the way it operates and Guide III contains “A Model Request for Additional
Information and Documentary Material (Second Request).” 

The Guides are not intended to address specific proposed transactions.  If you are analyzing a
transaction, we suggest that you consult the Act, the Rules, and the other Guides in this series, as
well as the Federal Trade Commission’s website at  http://www.ftc.gov/bc/hsr.  If you have a
specific question on a proposed transaction and your question is not addressed in these reference
sources, call the PNO  between the hours of 8:30AM and 5:00PM, Monday through Friday,
except holidays, at (202) 326-3100. 



  FTC Form C4 (rev. 06/06/06). 1

  The Premerger Notification Rules are found at 16 C.F.R. Parts 801, 802 and 803.  The Rules also are identified by2

number, and each Rule beginning with Rule 801.1 corresponds directly with the section number in the C.F.R. (so

that Rule 801.40 would be found in 16 C.F.R. § 801.40).  In this Guide, the Rules are cited by Rule number. 
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I. INTRODUCTION

Title II of the Hart-Scott-Rodino Antitrust Improvements Act of 1976 established the Federal
Premerger Notification Program (the “Program”).  The Program is designed to provide the
Federal Trade Commission (the “FTC” or “Commission”) and the Department of Justice (the
“DOJ”) with information about large mergers and acquisitions before they occur.  The parties to
certain proposed transactions must submit a Notification and Report Form for Certain Mergers
and Acquisitions (the “Form”)  with information about their businesses to the enforcement1

agencies and wait a specified period of time before consummating the transactions.  During that
“waiting period,” the antitrust enforcement agencies analyze the likely competitive effects of the
proposed transaction.  If either agency believes that further information is needed in order to
complete the competitive analysis, then it may request additional information and documentary
material from the parties.  Issuance of this “second request” extends the waiting period for a
specified period, usually 30 days, after the parties have complied with the request.  The
additional time provides the reviewing agency with the opportunity to analyze the information
and to take appropriate action before the transaction is consummated.  If the agency believes that
a proposed transaction may violate the antitrust laws, it may seek an injunction in federal district
court to prohibit consummation of the acquisition.

The Rules are divided into three parts:2

1) Coverage: The first part, 16 C.F.R. Part 801, encompasses the coverage rules.
These include definitions of important terms, methods for determining dollar
values and percentages, and specific instructions for the treatment of particular
types of transactions.

2) Exemptions: The second part, 16 C.F.R. Part 802, contains certain exemptions for
types of transactions that otherwise would be reportable.  Before filing, you
should consult these exemption rules, as well as the exemptions set out in the
statute itself, to determine whether any of them apply.

3) Transmittal: The third part, 16 C.F.R. Part 803, sets out premerger notification
filing, waiting period and second request procedures. 

This Guide focuses primarily on the coverage rules, 16 C.F.R. Part 801. 



  The 2000 amendments to the Act require the Commission to revise certain thresholds annually based on the3

change in the level of gross national product.  A parenthetical “(as adjusted)” has been added where necessary

throughout the Rules (and in this guide) to indicate where such a change in statutory threshold value occurs. The

term “as adjusted” is defined in subsection 801.1 (m) of the Rules and refers to a table of the adjusted values

published in the Federal Register notice titled “Revised Jurisdictional Thresholds for Section 7A of the Clayton

Act.” The notice contains a table showing adjusted values for the rules and is published in January of each year.  

The values contained therein are effective as of the date published in the Federal Register notice and remain

effective until superceded in the next calendar year. 

  The size of person test is not applicable if, as a result of the transaction, the acquiring person will hold an4

aggregate amount of voting securities, NCI and/or assets of the acquired person valued in excess of $200 million (as

adjusted).  See § 7A (a)(2) of the Act. 

Page 2 of 17

II. JURISDICTIONAL REQUIREMENTS 

For the Act to apply to a particular transaction, it must satisfy three tests: the commerce test of
Section 7A(a)(1) as well as the size of transaction test and the size of person test of Section
7A(a)(2). 

An acquisition will satisfy the commerce test if either of the parties to a transaction is engaged in
commerce or in any activity affecting commerce.  The size of transaction test is met if, as a
result of the transaction, the acquiring person will hold an aggregate amount of voting securities,
non-corporate interests (“NCI”) and assets of the acquired person valued at more than $50
million (as adjusted).   The size of person test is met if one of the parties has sales or assets of at3

least $100 million (as adjusted) and the other party has sales or assets of at least $10 million (as
adjusted). 4

III. HYPOTHETICAL TRANSACTION 

Throughout this Guide, we will refer to the following hypothetical transaction (italicized in the
document).  The hypothetical places you in the position of legal counsel to a corporation that is
about to be acquired.  However, the principles it illustrates should be of use to readers in other
circumstances.

The President of Beta Products, Inc., walks into your law office and informs you that the Zed
Corporation is acquiring her company.  She remarks that Zed Corporation mentioned something
about the Hart-Scott-Rodino Act and filing a notification and report form within the next few
weeks.  Although you have handled certain business transactions for Beta Products in the past,
this is the first time that the possibility of a premerger notification filing has been involved.  You
want to determine, therefore, whether the transaction must be reported, and if so, how. 
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IV. PRELIMINARY QUESTIONS 

In determining whether a particular transaction must be reported, you should begin by answering
several preliminary questions:

 1) What is being acquired?

2) What are the amount and the nature of the consideration? 

3) Who are the parties involved in the transaction?

4) When and under what conditions will the transaction take place? 

In exploring these preliminary questions about the hypothetical transaction, you have learned
that Zed Corporation has entered into agreements with the shareholders of Beta Products to buy
all of Beta Products’ outstanding voting stock for $90 million.  Further investigation reveals,
however, that Zed Corporation does not plan to purchase the voting stock directly; rather, Zed
Corporation’s wholly-owned subsidiary, Sub Co., will buy the shares from Beta Products’
shareholders.  You already know who those shareholders are: Mrs. Beta holds 49 percent of the
outstanding voting securities and her husband owns one percent, while Mrs. Delta, her
sister-in-law, and Mr. Alpha, an unrelated private investor, each own 25 percent.  You also know
from your previous work that Beta Products holds 4500 shares of common stock, which
constitute 25 percent of the voting securities of Resource Inc.  Beta Products is the largest
holder of Resource Inc. voting securities.

To clarify the relationships among the parties and the structure of the transaction, it is often
helpful to draw a diagram of the transaction such as the one in Figure 1 below.  As you will see



  See 16 C.F.R. § 801.13.5

  See 16 C.F.R. §§ 801.13, 801.14. 6
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later, the Rules treat this transaction as two separate acquisitions, either or both of which may
be reportable.  In both acquisitions, the acquiring person is Zed Corporation.  Mrs. and Mr.
Beta, together, are the acquired person in the acquisition of Beta Products, Inc.  In addition,
because the acquisition of Beta Products will result in Zed Corporation holding voting securities
of Resource Inc., the Rules treat this aspect of the transaction as a different acquisition in which
Resource Inc. also is an acquired person.

V. STEPS TO DETERMINE REPORTABILITY 

Once you have outlined the basic transaction, you are ready to analyze it to determine whether it
must be reported.  The important steps in this process include: 

1) Determining the size of the transaction and the relevant reporting threshold; 

2) Identifying the acquiring and acquired persons (the “ultimate parent entity”) of
each party; and

3) Determining the size of each person involved in the transaction. 

A.  The Size of Transaction Test

The size of transaction test, as its name suggests, is concerned with the value of what is being
acquired.  Because the objective of the Program is to analyze the effects of combining once
separate businesses, the Rules generally require that assets, voting securities or NCI of the
acquired person that have already been acquired must be aggregated with those that will be
acquired in the proposed transaction.  When what has previously been purchased plus what will
be bought in the present acquisition meets the size of transaction criteria, the transaction
becomes reportable unless an exemption applies.

1. Value of voting securities, NCI and assets to be held 

In order to determine whether a transaction meets the size of transaction test, you must compute
the value of the voting securities, NCI and assets, which you will hold as a result of the
acquisition.  The phrase “held as a result of the acquisition” has a technical meaning under the
Rules.  It includes not only those securities, NCI and assets that are currently being acquired, but
also voting securities, NCI, and, in some circumstances, assets previously acquired from the
same person.  Rule 801.13  determines what is held as a result of the acquisition, and Rules5

801.13 and 801.14  specify how such voting securities, NCI and assets should be aggregated and6

valued. 



  See 16 C.F.R. § 801.13.7

  See 16 C.F.R. § 801.13(a)(1).8

  See 16 C.F.R. § 801.15.9

  See 16 C.F.R. § 801.14.10

  See 16 C.F.R. § 801.13(c)(1).11

  See 16 C.F.R. § 801.14.12

  See 16 C.F.R. § 801.13(c)(2).13
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a. “Held as a result of the acquisition” 

All voting securities, NCI and assets currently being acquired are held as a result of the
acquisition.  In addition, Rule 801.13  explains when you must aggregate previously-acquired7

voting securities, NCI or assets with those that you plan to acquire in order to determine what is
held as a result of the acquisition.  Different principles apply to asset, voting securities and NCI
acquisitions. 

(1) Aggregating previously-acquired voting securities or
NCI

Rule 801.13(a)(1)  requires that you add any voting securities that you currently hold of the same8

issuer to any voting securities that you propose to acquire to determine what voting securities of
that issuer will be held as a result of the planned acquisition.  There are some special
circumstances, however, described in Rule 801.15,  in which the prior, simultaneous, or9

subsequent acquisition is exempt from notification and need not be included in the calculation. 

Rule 801.14,  requires that you aggregate the value of all of the voting securities of all of the10

issuers included within the acquired person that you will hold as a result of the acquisition. 
Thus, if you hold less than 50% of the voting securities of one subsidiary company and plan to
acquire voting securities of the parent or a different subsidiary of the same parent, you would
aggregate these holdings to determine the value of the securities held. 

Rule 801.13(c)(1)  requires that you add any NCI that you currently hold of the same non-11

corporate entity to any NCI that you propose to acquire to determine what NCI will be held as a
result of the planned acquisition.  Rule 801.14,  requires that you aggregate the value of all NCI12

included within the acquired person that you will hold as a result of the acquisition as
determined by Rule 801.13(c).  Under Rule 801.13(c)(2),  an acquisition of NCI which does not13

confer control of the unincorporated entity is not aggregated with any other assets or voting
securities which have been or are currently being acquired from the same acquired person.



  See 16 C.F.R. § 801.13. 14

  See 43 Fed. Reg. 33478-9 (1978).15

  See 16 C.F.R. § 801.13 (b)(1) and (b)(2).16
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(2) Aggregating assets and voting securities 

In some circumstances, the size of transaction test requires acquiring persons to add the value of
an issuer’s voting securities that it holds and will hold with the value of assets that have been
acquired or will be acquired from that issuer or the person controlling that issuer.  Whether the
acquisitions of assets and voting securities are both to be considered “held as a result of the
transaction” depends on the order of the transactions.  If a noncontrolling percentage of voting
securities were purchased in a nonreportable transaction and will be held at the time assets are to
be acquired, then both the voting securities and assets are held as a result of the transaction. 
Their combined value is included to determine if the size of transaction test is satisfied.  If,
however, the asset transaction precedes the voting securities transaction, then the assets are not
held as a result of the later acquisition of voting securities and the value of the assets is not
included.  The Commission explained the exclusion of assets in the second instance when it
promulgated Rule 801.13:  “once assets are sold, they confer no continuing ability to participate14

in the affairs of the acquired person, and so prior acquisitions of assets need not be considered
for purposes of subsequent acquisitions of voting securities.”15

(3) Aggregating previously-acquired assets 

Generally, the acquisition by an acquiring person of assets from the same acquired person is not
aggregated unless: the second acquisition is made pursuant to a signed letter of intent or
agreement, and within the previous 180 days the acquiring person has signed a letter of intent or
agreement in principle to acquire assets from the same acquired person, which is still in effect
but has not been consummated; or the acquiring person has acquired assets from the same
acquired person which it still holds; and the previous acquisition (whether consummated or still
contemplated) was not subject to the requirements of the Act.   If the previous asset acquisition16

(or aggregated asset acquisitions) was reported properly to the enforcement agencies,
aggregation is not required.  In addition, if a single agreement calls for multiple closings on
purchases of assets from the same person, the purchases must be aggregated to the extent that
those closings are within one year.

b. Valuation

Once you have determined what is held as a result of the acquisition, you must value those
securities, NCI and assets.  Again, different methods are used for valuation, depending on
whether voting securities, NCI or assets will be held as a result of an acquisition. 

Voting securities fall into one of two groups for valuation purposes: publicly traded and
untraded, i.e., those not traded on a national securities exchange or quoted in NASDAQ.  Under



  See 16 C.F.R. §§ 801.10 and 801.13.17

  See 16 C.F.R. 801.10(b).18

  See 16 C.F.R. S 801.10(c). 19

  See 16 C.F.R. § 801.10(c)(2).20
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the Rules, the value of publicly traded voting securities that are to be acquired is the higher of
“market price” or “acquisition price.” Thus, if the voting securities are trading at $50 a share,
and you have a contract to buy a block for $60 a share, the $60 value is used.  If the acquisition
price of publicly-traded shares has not been determined, the value is the market price.  For
non-publicly traded voting securities, the securities are valued at their “acquisition price” or, if
the “acquisition price” has not been determined, at “fair market value.” Previously acquired
securities are valued in similar ways pursuant to Rules 801.10 and 801.13.   NCI are valued in17

the same manner as non-publicly traded voting securities.  In an acquisition of assets, Rule
801.10(b)  provides that the assets must be valued at their “fair market value” or, “if determined18

and greater than the fair market value,” at their “acquisition price.” 

The terms “market price,” “acquisition price,” and “fair market value” are defined for premerger
notification purposes in Rule 801.10(c).   For useful information concerning the “valuation19

rule”, please visit http://www.ftc.gov/bc/hsr/hsrvaluation.shtm and
http://www.ftc.gov/bc/hsr/801.10summary.shtm.

(1) Determining market price 

In transactions subject to § 801.30, e.g., open market stock purchases, the “market price” is the
lowest closing quotation or bid price within 45 days prior to receipt by the issuer of the notice
required by Rule 803.5(a) from the acquiring person, which must be delivered to start the
waiting period.  In transactions to which Rule § 801.30 does not apply, e.g., purchases from a
“controlling” stockholder or directly from the issuer, the “market price” is the lowest closing
quotation or bid price within the 45 calendar days preceding the closing of the acquisition, but
not extending back prior to the day before execution of the agreement or letter of intent to merge
or acquire.  The “45-day rule” will enable you to determine whether a particular transaction will
meet the size of transaction test even though the price of the voting securities may be fluctuating
significantly on the open market.

(2) Determining acquisition price 

Rule 801.10(c)(2)  states that the “acquisition price” includes the value of all consideration for20

the voting securities, NCI and assets being acquired.  This consideration includes any cash,
voting securities, tangible assets, and intangible assets that the acquiring person is exchanging
with the seller.  In an asset transaction, it also includes the value of any liabilities that the
acquiring person will assume.  Thus, if you will pay $85 million in cash for a factory and, in



  See 16 C.F.R. § 801.10(c)(3).21

  See Rule 801.13(a), 16 C.F.R. § 801.13(a). 22

  See 16 C.F.R. § 801.10(c)(1).23

  See 16 C.F.R. § 801.10(c)(3).24

  See 16 C.F.R. § 801.10(b).25
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addition, will assume $10 million in liabilities, the acquisition price is $95 million.

(3) Determining fair market value 

“Fair market value” must be determined in good faith by the board of directors of the ultimate
parent entity of the acquiring person (or the board’s designee).   Such a determination must be21

made within 60 days of filing or, if no filing is required, within 60 days of consummation of the
acquisition.  Thus, if the parties neither file nor consummate within 60 days of the determination,
they cannot rely on it.  If a filing is made within the 60 days, however, a new fair market value
determination is not required regardless of the consummation date. 

(4) Voting securities and assets previously acquired 

Voting securities that were acquired in an earlier transaction are valued on the basis of their
current worth, not their historical purchase price.   If the securities are publicly traded, you22

should use their current market price, as determined by the 45-day rule under Rule
801.10(c)(1).   Otherwise, they are valued at their current fair market value, as determined by23

Rule 801.10(c)(3).   NCI are valued in the same manner as non-publicly traded voting24

securities.  Previously acquired assets should be valued according to Rule 801.10(b)  at the25

greater of their current fair market value or the acquisition price at the time they were acquired. 

Since Beta Products, Inc., is a closely-held company and the stock is not publicly traded, the
applicable Rule is 16 C.F.R. § 801.10(a)(2).  This Rule provides that the value of the voting
securities will be the acquisition price, if determined, or, if the acquisition price has not been
determined, the fair market value of the voting securities as set by the board of directors of the
acquiring person.  Sub Co. and Beta Products’ shareholders have agreed on a total purchase
price of $90 million for 100 percent of the voting securities of Beta Products, Inc.  Therefore,
you will not have to get the board of directors of Zed Corporation to determine the fair market
value of Beta Products’ stock.  Rather, you can rely on the acquisition price of $90 million to
conclude that the acquisition meets the size of transaction test. 

To determine whether Zed Corporation and Resource Inc. must report, you will have to calculate
the value of the voting securities of Resource Inc. that will be held by Zed as a result of
acquiring Beta Products.  Because the acquisition price of the Resource securities is not



  See Rule 801.10(a)(1)(ii), 16 C.F.R. § 801.10(a)(1)(ii).26

  See Rule 801.10(c)(1), 16 C.F.R. § 801.10 (c)(1). 27

  See 16 C.F.R. § 801.12(b). 28
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separately identified, the Rules require that the value be determined by the market price.   In26

this transaction, the market price can be determined because the voting securities are publicly
traded.  Resource shares sell, at the time of your research, for $100 a share; thus, the value of
the 4500 Resource shares that Zed will obtain is likely to be about $4.5 million.   If Zed already27

owned other Resource voting securities, you would add the current market price of those shares
to determine if the total value of the voting securities held as a result of the acquisition meets the
size of transaction test.  After reviewing Zed’s holdings, you determine that it does not hold any
other Resource securities.  Accordingly, the secondary acquisition does not meet the size of
transaction test and is not reportable. 

c. Calculating percentage of voting securities to be acquired 

Rule 801.12 sets out a formula to be used whenever the Act or Rules require calculation of the
percentage of voting securities of an issuer to be held or acquired, e.g., in determining control.28

The Rule is designed to recognize weighted voting rights and different classes of voting
securities.  As illustrated below, the percentage is derived from the ratio of two numbers: the
number of votes for directors of the issuer that the holder of a class of voting securities is
presently entitled to cast, or, as a result of the acquisition, will become entitled to cast, divided
by the total number of votes for directors which presently may be cast by that class, multiplied
by the number of directors elected by that class, divided by the total number of directors.

        # of Votes of Class A Held            Directors Elected by Class A Stock

    ___________________________   x    _________________________________ = %

         Total Votes of Class A                  Total # of Directors

The resulting percentage should be calculated separately for each class, and then totaled to
determine an acquiring person’s voting power.  You should omit authorized but unissued voting
securities or treasury securities, as well as convertible voting securities that have not yet been
converted and do not have a present right to vote, unless you are filing notification for their
acquisition or conversion. 

2. The Notification Thresholds 

Rule 801.1(h), 16 C.F.R. § 801.1(h), establishes five notification thresholds for acquisitions of



  The notification thresholds do not apply to acquisitions of assets or NCI.29

  See 803.7. 30

  See “control” under 801.1 (b). 31
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voting securities :29

a) $50 million (as adjusted); 

b) $100 million (as adjusted); 

c) $500 million (as adjusted); 

d) 25%, if valued at greater than $1 billion (as adjusted); and 

e) 50%, if valued at greater than $50 million (as adjusted). 

Because the Rules provide that all voting securities held by the acquiring person after an
acquisition are “held as a result of the acquisition,” the thresholds are designed to act as
exemptions to relieve parties of the burden of making another filing every time additional shares
of the same person are acquired.  As such, when notification is filed, the acquiring person is
allowed one year from the end of the waiting period to cross the threshold it indicated in the
filing.   If within that year the person reaches the stated threshold or any lower threshold, it may30

continue acquiring shares up to the next threshold for five years measured from the end of the
waiting period.  The acquiring person must file again, however, before it can cross that next
higher threshold.  The 50 percent threshold is the highest threshold regardless of the
corresponding dollar value, because it indicates the acquisition of control. 

Because Zed is acquiring 100% of the voting securities of Beta Products, it will indicate the 50%
filing threshold in its filing regardless of the transaction value. 

B. Identifying the Acquiring and Acquired Persons

If the hypothetical transaction were valued in excess of $200 million (as adjusted), the
transaction would be reportable unless an exemption applied.  But, because the hypothetical
transaction is valued at $90 million, you must also turn to the size of person test, as you must for
all transactions valued in excess of $50 million (as adjusted) but at $200 million (as adjusted) or
less.  The first step in determining your size of person is to identify the “acquiring person” and
the “acquired person.”  Under the Act, the obligation to report depends on the size of the
“persons” involved.  “Person” is defined in Rule 801.1 (a)(1) and is the “ultimate parent entity”
of the buyer or seller.  That is, it is the entity that ultimately controls the buyer or seller.31



  See 16 C.F.R. § 801.1(b).32

  See 16 C.F.R. § 801.1(c).33

  See The Statement of Basis and Purpose, 43 Fed. Reg. 33458 and subparts 2 through 8 of Rule 801.1(c), 1634

C.F.R. § 801.1(c). 

Page 11 of 17

1. The Ultimate Parent Entity 

An ultimate parent entity or “UPE” is the company, individual or other entity that controls a
party to the transaction and is not itself controlled by anyone else.  For example, the UPE may be
a corporate parent of a subsidiary company that has signed a contract to purchase a plant, or it
could be a partnership or an individual that owns a majority of the voting securities of the
acquiring company.  The ultimate parent entity may be separated from the company whose name
appears on the sale agreement by many layers of controlled subsidiaries, or the UPE may
actually be entering into the transaction in its own name.

2. Control

Identifying the ultimate parent entity involves tracing the chain of “control,” a term defined in
Rule 801.1(b).   Control is established by the “holding” of 50 percent or more of the outstanding32

voting securities of an issuer.  In the case of an entity that has no outstanding voting securities,
control is established by the right to 50 percent or more of the profits, or the right, in the event of
dissolution, to 50 percent or more of the assets of the entity.  Control also is accomplished by
having the contractual power presently to designate 50 percent or more of the board of directors
of a corporation. 

As a result, more than one person may be deemed to control an entity at the same time.  For
example, one person may hold 50 percent of the voting securities of the entity while another
person has the contractual power to appoint 50 percent of the board of directors. 

3. “Hold” and “Beneficial Ownership” 

To determine control of a corporation you first must identify the individuals or entities that
“hold” its voting securities.  The holder of voting securities, according to Rule 801.1(c),  is the33

individual or entity that has beneficial ownership.  Although the term “beneficial ownership” is
not defined in the Rules, the Statement of Basis and Purpose accompanying the Rules provides
examples of some indicators of beneficial ownership, including the right to receive an increase in
the value of the voting securities, the right to receive dividends, the obligation to bear the risk of
loss, and the right to vote the stock.   Thus, a person would be the “holder” of voting securities34

even though the shares were physically held by the person’s stockbroker and listed under the
broker’s street name.



  See 16 C.F.R. § 801.1(c)(2).35

  See 15 U.S.C. § 18a(a)(2). 36

  Provided, of course, that GDP has not declined resulting in the size of person test consequently declining to less37

than $99 million.

  See 16 C.F.R. § 801.11.38
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In the hypothetical, Sub Co. is not a UPE because Zed Corporation holds 50 percent or more of
its outstanding voting securities.  Assume that no one person holds as much as 50 percent of Zed
Corporation’s voting securities nor does anyone have the contractual power to appoint 50
percent of its board of directors.  Under the Rules, therefore, Zed Corporation is not controlled
by anyone else, and is the UPE of a “person” consisting of Zed Corporation and any other
entities that it controls.  In this situation, Beta Products, Inc., does not have a single 50 percent
shareholder nor does any person have the contractual power to appoint 50 percent of its board
of directors.  However, our analysis cannot end here.  Under Rule 801.1(c)(2),  the holdings of35

spouses and their minor children must be aggregated.  Thus, Mrs. Beta and Mr. Beta hold 50
percent of Beta Products, Inc., (49 percent and one percent, respectively), and together are its
ultimate parent entity.  Because they are individuals, the Betas cannot be controlled by any other 
entity.

C. The Size of Person Test 

1. The basic test 

The next step in the analysis is to determine the size of the persons you have defined as the
ultimate parent entities of the parties.  The basic “size of person test” established by Section
7A(a)(2) of the Act requires a filing in transactions valued in excess of $50 million (as adjusted)
but at $200 million (as adjusted) or less only where at least one of the persons involved in the
transaction has $100 million (as adjusted) or more in annual net sales or total assets, and the
other has $10 million (as adjusted) or more.   If these size thresholds are not met, the transaction36

need not be reported.  Thus, for example, filings would not be required for a merger between two
$99 million companies.37

There is one exception to the basic size of person test.  Where an acquired person is not engaged
in manufacturing only its total assets (unless its sales are $100 million (as adjusted) or more) are
considered in determining its size.  In addition, you should be aware that the size of person test is
eliminated in transactions valued in excess of $200 million (as adjusted). 

2. Calculating annual net sales and total assets 

The procedures for calculating the annual net sales and total assets of a person are set out in Rule
801.11.   In the majority of cases, you will easily be able to determine whether the size of38



  As used in the rule, “net sales” means gross revenues less returns, discounts, excise taxes, and the like.  “Net39

sales” is not the equivalent of profits or “net income,” however, and therefore the cost of raw materials, wages,

interest, and other expenses may not be deducted.  See The Statement of Basis and Purpose at 43 Fed. Reg.

33472-73. 

  See 16 C.F.R. § 801.11(b)(2).40

  See the statement of basis and purpose at 43 Fed. Reg. 33473 which provides additional information concerning41

consolidating a person’s sales or assets. 

Page 13 of 17

person test is satisfied.  Generally, a person’s annual net sales  and total assets are as stated on39

its last regularly prepared annual statement of income and last regularly prepared balance sheet. 
These financial statements must be as of a date not more than 15 months old, and have been
prepared in accordance with procedures normally used by the filing person.40

A person should continue to rely on its regularly prepared financial statements until the next
regularly prepared statements are available, even if subsequent changes in income or assets have
occurred.  For example, the most recently prepared statements may show $9 million in annual
net sales and $8 million in total assets in the previous year, although the person’s sales have
increased in the current fiscal year such that its annual revenue will exceed $10 million (as
adjusted) when its next statement is issued.  For premerger notification purposes, however, the
person will not be considered a $10 million (as adjusted) person until the annual income
statement reflecting the increased revenue is prepared.  The same analysis would be applied,
however, if sales in the current fiscal year have decreased.  A company’s sales and assets may
not be relied on until they are reflected in regularly prepared financial statements.

a. Including controlled entities 

The size of person test includes the sales and assets of all entities, both domestic and foreign,
included within the person.  Any entities controlled by the UPE whose sales and assets are not
consolidated in its financial statements must be added to determine the total size of the person.
Unconsolidated sales and assets should be added, however, only to the extent that such additions
are “nonduplicative.”  If the UPE’s interest in the subsidiary is already reflected on the parent’s
balance sheet as an asset, then adding together the total assets of the subsidiary and the total
assets of the parent would result in double counting at least part of the value of the subsidiary’s
assets.  Accordingly, you should add only the subsidiary’s total assets after subtracting the value
of the interest in the subsidiary as it is carried on the parent’s balance sheet.41

b. Natural persons 

The total assets of a natural person include his or her investment assets (cash, deposits in
financial institutions, other money market instruments, and instruments evidencing government
obligations), voting securities, and other income-producing property, together with the total
assets of any entity he or she controls.  Property is income-producing if it is held either for



  See 16 C.F.R. § 801.11(e). 42
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investment or for the production of income, whether or not it actually produces income.  You
will have to refer to the definitions of “hold” and “control” to determine whether the individual
(together with spouse and minor children) “holds” such property and to determine what entities
he or she may “control.” You may omit from the calculation the value of residences, cars, and
personal property not held for the purpose of producing income.  The annual net sales of an
individual are the sum of the net sales of the entities he or she controls, including
proprietorships, as well as income derived from investments.

c. Newly-formed person 

A newly formed person, who has not yet prepared financial statements, may need to prepare a
special statement of its sales and assets in order to calculate its size.  Typically, these entities are
formed for the purpose of making an acquisition.  Under 801.11(e), a UPE without a regularly
prepared balance sheet may exclude funds which will be used to make an acquisition in
determining its size.   The Rule applies until the UPE, or any entity within it, has a regularly42

prepared balance sheet. 

In the hypothetical, you have already identified Zed Corporation as its own ultimate parent
entity and have concluded that Mr. and Mrs. Beta together are the ultimate parent entity of Beta
Products, Inc.  Assume that you also know that Zed Corporation is a large diversified company
which probably has several hundred million dollars in annual sales.  To be certain, you can
consult Zed Corporation’s annual report and refer to the 10-K and 10-Q reports that the
company has filed with the Securities and Exchange Commission.  In this instance, assume that
Zed Corporation’s annual report confirms that last year the company had annual revenues of
$545 million.  Since the current year has not yet ended and Zed Corporation used the calendar
year for accounting purposes, there is no more recent annual income figure.  Thus, Zed
Corporation is clearly a $100 million (as adjusted) person.  If it were necessary to consider total
assets, you would want to look for the company’s most recent regularly prepared balance sheet
showing total assets.  Note, however, that the balance sheets included in the firm’s annual report
or SEC filing may not be the company’s most recent regularly prepared statements, since many
corporations prepare quarterly or monthly statements of assets apart from those filed. 

Applying the size of person test to Mr. and Mrs. Beta is a bit more involved since neither
regularly prepares a financial statement.  A good starting point, though, would be to add
together the sales and assets of all the companies they control.  You would not include the sales
and assets of Resource Inc. because the Betas do not control that company but hold only a
minority interest with no contractual power to appoint 50 percent or more of the board of
directors.  Assume here that Beta Products, Inc., is the only company controlled by Mr. and Mrs.
Beta.  Accordingly, you need not consolidate on one balance sheet the sales and assets of several
entities.  The minimum annual net sales for Mr. and Mrs. Beta can thus be found in the annual
revenue figure from Beta Products’ yearly statement of income.  Assume that statement shows



  See 16 C.F.R. § 801.11 (d).43

  See Rule 801.40 - 801.50, 16 C.F.R. § 801.40 - 801.50.44

  See Rules 802.50 - 802.53, 16 C.F.R. §§ 802.50 - 802.53.45
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sales to be $9 million.  It also shows total assets to be $9 million.  If either figure had been $10
million (as adjusted), you could have stopped there and concluded that the size of person in the
case of Mr. and Mrs. Beta was at least $10 million (as adjusted). 

In the absence of such a simple solution, however, you must next consider the value of any
additional investments owned by Mr. and Mrs. Beta, and any additional revenues these may
generate.  As provided by Rule 801.11 (d),  you should not consider Mr. Beta’s country43

residence or the sports car he drives in computing his total assets; similarly, the value of Mrs.
Beta’s luxury condominium should be omitted from the calculation of her total assets.  You
should also exclude the value of the Resource Inc. voting securities because, although they are
investment assets, their value is already reflected on Beta Products’ balance sheet. 

However, Mr. and Mrs. Beta also hold in their own names some voting securities in other
corporations, a vacation cottage that is rented out during the summer months, and a racehorse.
Since these assets are all held to produce income or as investments, you will have to determine
their value and include them in your calculation of the value of Mr. and Mrs. Beta’s total assets. 

You determine that these additional voting securities and income producing properties are worth
at least $10 million.  Adding this to the total assets of Beta Products, Inc., puts Mr. and Mrs.
Beta’s total assets over $10 million (as adjusted).  You conclude, therefore, that Mr. and Mrs.
Beta together satisfy the size of person requirement.  Because you have now determined that the
acquiring person is a $100 million (as adjusted) person and the acquired person is a $10 million
(as adjusted) person (they will need to stipulate to this size of person in their filing), you know
that the parties to the proposed transaction meet the size of person test. 

Zed’s acquisition of Beta is valued at $90 million and the parties meet the size of person test.
Thus, unless an exemption applies, the parties in this hypothetical transaction must file and
observe the statutory waiting period.

VI. ADDITIONAL CONSIDERATIONS 

Note that this Guide does not cover all reporting obligations.  The formation of corporate joint
ventures and unincorporated entities may be reportable if the parties and the newly-formed
entities meet certain criteria.   Also, transactions involving foreign businesses are subject to44

distinct treatment under the Rules.45

You also should be aware of Rule 801.90, which is designed to limit the ability of parties to



  See Rule 801.90, 16 C.F.R. § 801.90.46

  See § 7A(c)(10), 15 U.S.C. § 18a(c)(10), and Rule 802.10, 16 C.F.R.§ 802.10. 47

  See § 7A(c)(9), 15 U.S.C. § 18a(c)(9), and Rule 802.9, 16 C.F.R. § 802.9. 48

  See § 7A(c)(3), 15 U.S.C. § 18a(c)(3), and Rule 802.30, 16 C.F.R. § 802.30. 49

  See § 7A(c) (1), 15 U.S.C. § 18a (c)(1) and Rules 802.1(b), 802.1(c), 16 C.F.R. § 802.1(b), § 802.1(c) 50

  See § 7A(d)(2)(B), 15 U.S.C. § 18A(d)(2)(B); and Rules 802.2(c), 802.2(d), 802.2(e), 16 C.F.R. § 802.2(c),51

802.2(d), 802.2(e). 

  See § 7A(c)(6), 15 U.S.C. § 18a(c)(6), and Rule 802.6, 16 C.F.R. § 802.6. 52
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evade the Act’s filing requirements.  It states that:  “Any transaction(s) or other device(s) entered
into or employed for the purpose of avoiding the obligation to comply with the requirements of
the act shall be disregarded, and the obligation to comply shall be determined by applying the act
and these rules to the substance of the transaction.”46

Finally, it is important to consider the many exemptions provided in the Act and the Rules.  The
Program is designed to facilitate antitrust review.  It, therefore, does not require notification for
transactions that have been determined to be unlikely to violate the antitrust laws.  For example:

1) Stock splits that do not increase the percentages owned by any person are
exempt;47

2) Acquisitions of small percentages of an issuer’s voting securities solely for the
purpose of investment are exempt;48

3) Acquisitions of additional voting securities by persons who already hold 50
percent of the voting shares of an issuer are not reportable;49

4) Acquisitions in the ordinary course of business, such as purchases of current
supplies and used durable goods also are exempt;50

5) Acquisitions of several categories of real property, such as unproductive real
property, office and residential property, and hotels are not reportable.51

6) Acquisitions in regulated industries, whose competitive effects are reviewed by
other agencies, may be exempt or subject to modified reporting requirements.52

Although the premerger notification Rules tend to be complex and technical, the discussion in
this Guide should help you determine whether a particular transaction must be reported.  That
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said, you should not rely on this Guide alone to determine your filing obligation.  As indicated
earlier, you should refer to the Act, the relevant Rules and the Formal Interpretations of the
Rules to understand points that are not discussed in this general introduction.  Appendix 1,
below, provides a quick reference to certain Rules relevant to determining reportability.

If you conclude that a transaction must be reported, you may want to consult the Federal Trade
Commission’s website at http://www.ftc.gov/bc/hsr for help in completing the Form.  In
addition, take the time to read the instructions to the Form carefully.  They have been written to
help you avoid the most common mistakes.

After consulting each of the sources mentioned here and in Guide I, if you still have questions,
contact the PNO at (202) 326-3100. 



Appendix 1:  Relevant Rule – Quick Reference 

Identifying Acquiring and Acquired Persons 

“UPE” § 801.1(a)(3) 

“Person” § 801.1(a)(1) 

“Control” § 801.1(b) 

“Hold” § 801.1(c) 

Size of Transaction Test 

Aggregation of Holdings §§ 801.13 - 801.15 

Value of Acquisition § 801.10 

Percentage of Voting Securities § 801.12 

Notification Thresholds § 801.1(h) 

Size of Person Test

Annual Net Sales and Total Assets § 801.11 

Other Considerations 

Exemptions:

Investment Only 

Intraperson

Ordinary Course of Business 

Real Property 

Regulated Industries 

Foreign Transactions 

§ 7A(c)(9); § 802.9 

§ 7A(c)(3); § 802.30 

§ 7A(c)(1); § 802.1 

§ 802.2; § 802.5

§ 7A(c)(6); § 802.6 

§ § 802.50 - 802.53 

Secondary Acquisitions § 801.4 

Joint Venture Formations:

Corporations 

Unincorporated Entities 

§ 801.40 

§ 801.50 

Avoidance § 801.90 
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In cases where your filing fee would be higher if based 
on acquisition price or where the acquisition price is 
undetermined to the extent that it may straddle a filing 
fee threshold, attach an explanation of how you 
determined the appropriate fee.   

FEE INFORMATION   (For Payer Only) 
AMOUNT PAID    $  

FROM (NAME OF INSTITUTION)

WIRE TRANSFER CONFIRMATION NO.

     or     WIRE TRANSFER CERTIFIED CHECK / MONEY ORDER ATTACHED

NAME OF PAYER (if different from PERSON FILING)

TAXPAYER IDENTIFICATION NUMBER

       OR SOCIAL SECURITY NUMBER FOR NATURAL PERSONS

Attachment number:

TRANSACTION NUMBER ASSIGNED 

DO YOU REQUEST EARLY TERMINATION OF THE WAITING PERIOD?   
     (Grants of early termination are published in the Federal Register and on the FTC web site, www.ftc.gov) 

NOYES
IF YES, list jurisdictions:

ITEM 1
1(a)  PERSON FILING

                                    NAME   

               WEB SITE
            ZIP CODE

                   ADDRESS LINE 2
HEADQUARTERS ADDRESS

       CITY, STATE, COUNTRY    

1(b)  PERSON FILING NOTIFICATION IS     bothan acquired personan acquiring person

1(c)  PUT AN "X" IN THE APPROPRIATE BOX TO DESCRIBE THE PERSON FILING NOTIFICATION
Corporation Unincorporated Entity Natural Person Other (Specify)

1(d)  DATA FURNISHED BY

1(e)  PUT AN “X” IN THE APPROPRIATE BOX BELOW AND GIVE THE NAME AND ADDRESS OF THE ENTITY FILING NOTIFICATION, 
         IF DIFFERENT THAN THE ULTIMATE PARENT ENTITY

      entity within the same person authorized by it to file pursuant to § 803.2(a).Not Applicable
 This report is being filed on behalf of 

      a foreign person pursuant to § 803.4.

                           ADDRESS
                                  NAME

           ZIP CODE
          CITY, STATE, COUNTRY

 This report is being filed on behalf of the ultimate parent entity by another

1(f)  NAME AND ADDRESS OF ENTITY MAKING ACQUISITION OR WHOSE ASSETS, VOTING SECURITIES OR NON-CORPORATE
        INTERESTS ARE BEING ACQUIRED, IF DIFFERENT FROM THE ULTIMATE PARENT ENTITY IDENTIFIED IN ITEM 1(a)

CITY, STATE, COUNTRY
     BUSINESS ADDRESS

     CONTACT PERSON 2
                     FIRM NAME

   TELEPHONE NUMBER
                  FAX NUMBER
           E-MAIL ADDRESS

      
                        ZIP CODE

   

Not Applicable
                                  NAME

         CITY, STATE, COUNTRY
                           ADDRESS

PERCENT OF VOTING SECURITIES OR NON-CORPORATE INTERESTS THAT THE UPE HOLDS 
DIRECTLY OR INDIRECTLY IN THE ACQUIRING OR ACQUIRED ENTITY IDENTIFIED IN ITEM 1(f)      % 

           ZIP CODE

CITY, STATE, COUNTRY

           E-MAIL ADDRESS
                 FAX NUMBER

                        ZIP CODE

     BUSINESS ADDRESS
                     FIRM NAME
     CONTACT PERSON 1

   

1(g)  IDENTIFICATION OF PERSONS TO CONTACT REGARDING THIS REPORT

1(h) IDENTIFICATION OF AN INDIVIDUAL LOCATED IN THE UNITED STATES DESIGNATED FOR THE LIMITED PURPOSE OF 
        RECEIVING NOTICE OF ISSUANCE OF A REQUEST FOR ADDITIONAL INFORMATION OR DOCUMENTS (See § 803.20(b)(2)(iii))

   

                  FAX NUMBER

                        ZIP CODE
CITY, STATE, COUNTRY
     BUSINESS ADDRESS

                              NAME
                     FIRM NAME

   TELEPHONE NUMBER

           E-MAIL ADDRESS

calendar year fiscal year (specify period):    (month/year)   (month/year)   to

IS THIS A CORRECTIVE FILING? YES NO NOYESCASH TENDER OFFER? YES NO

NOYES

BANKRUPTCY?

(voluntary)  IS THIS ACQUISITION SUBJECT TO NON-US FILING REQUIREMENTS?  

   TELEPHONE NUMBER

  
16 C.F.R. Part 803  - Appendix               
NOTIFICATION AND REPORT FORM FOR CERTAIN MERGERS AND ACQUISITIONS
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ITEM 2

2(a)  LIST NAMES OF ULTIMATE PARENT ENTITIES OF ALL
           ACQUIRING PERSONS

NAME NON- 
REPORTABLE

LIST NAMES OF ULTIMATE PARENT ENTITIES OF ALL 
ACQUIRED PERSONS

NAME NON- 
REPORTABLE

2(b)  THIS ACQUISITION IS (put an “X” in all the boxes that apply)

an acquisition of assets

a merger (see  § 801.2)

an acquisition subject to § 801.2 (e)
  
a formation of a joint venture or other corporation or
unincorporated entity (see § 801.40 or § 801.50)
an acquisition subject to § 801.30 (specify type)

a consolidation (see  § 801.2)

an acquisition of voting securities

a secondary acquisition

an acquisition subject to § 801.31

an acquisition of non-corporate interests

other (specify)

2(c)  INDICATE THE HIGHEST NOTIFICATION THRESHOLD IN § 801.1(h) FOR WHICH THIS FORM IS BEING FILED
         (acquiring person only in an acquisition of voting securities)

  
$50 million 
(as adjusted)

  
$100 million 
(as adjusted)

  
$500 million 
(as adjusted)

  
25% (see Instructions) 
(as adjusted)

 50%  N/A

2(d)(i)  VALUE OF VOTING SECURITIES 
ALREADY HELD  ($MM) 

$

(v) VALUE OF NON-CORPORATE 
INTERESTS ALREADY HELD  ($MM) 

$

(ii) PERCENTAGE OF VOTING SECURITIES 
ALREADY HELD

%

(vi)  PERCENTAGE OF NON-CORPORATE 
INTERESTS ALREADY HELD

%

(iii)  TOTAL VALUE OF VOTING 
SECURITIES TO BE HELD AS A RESULT 
OF THE ACQUISITION  ($MM) 

$

(vii)  TOTAL VALUE OF NON-CORPORATE 
INTERESTS TO BE HELD AS A RESULT OF 
THE ACQUISITION  ($MM) 

$

(ix)  VALUE OF ASSETS TO BE HELD AS 
A RESULT OF THE ACQUISITION  ($MM) 

$

(iv)  TOTAL PERCENTAGE OF VOTING 
SECURITIES TO BE HELD AS A RESULT OF 
THE ACQUISITION

%

(viii)  TOTAL PERCENTAGE OF NON- 
CORPORATE INTERESTS TO BE HELD AS 
A RESULT OF THE ACQUISITION

%

(x)  AGGREGATE TOTAL VALUE   ($MM)

$
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ITEM 3
3(a)  DESCRIPTION OF ACQUISITION

ACQUIRING UPE(S)

 NAME

ADDRESS

ADDRESS LINE 2

CITY, STATE    

ZIP CODE, COUNTRY    

ACQUIRED UPE(S)

 NAME

ADDRESS

ADDRESS LINE 2

CITY, STATE    

ZIP CODE, COUNTRY    

ACQUIRING ENTITY(S)

 NAME

ADDRESS

ADDRESS LINE 2

CITY, STATE    

ZIP CODE, COUNTRY    

ACQUIRED ENTITY(S)

 NAME

ADDRESS

ADDRESS LINE 2

CITY, STATE    

ZIP CODE, COUNTRY    

TRANSACTION DESCRIPTION 

3(b) SUBMIT A COPY OF THE MOST RECENT VERSION OF THE CONTRACT OR AGREEMENT (or letter of intent to merge or acquire) 
  
   (IF SUBMITTING PAPER, DO NOT ATTACH THE DOCUMENT TO THIS PAGE)                                       ATTACHMENT NUMBER 
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PERSONS FILING NOTIFICATION MAY PROVIDE BELOW AN OPTIONAL INDEX OF DOCUMENTS REQUIRED TO BE 
SUBMITTED BY ITEM 4 (See Item by Item instructions). THESE DOCUMENTS SHOULD NOT BE ATTACHED TO THIS PAGE.

ITEM 4

4(a)  ENTITIES WITHIN THE PERSON FILING NOTIFICATION THAT FILE ANNUAL REPORTS WITH THE
         SECURITIES AND EXCHANGE COMMISSION

CENTRAL INDEX 
KEY NUMBERNone

4(b)  ANNUAL REPORTS AND ANNUAL AUDIT REPORTS
ATTACHMENT OR 

REFERENCE NUMBERNone

4(c)  STUDIES, SURVEYS, ANALYSES, AND REPORTS ATTACHMENT OR 
REFERENCE NUMBERNone

4(d)  ADDITIONAL DOCUMENTS  
ATTACHMENT OR 

REFERENCE NUMBERNone
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ITEM 5

5(a)  DOLLAR REVENUES BY NON-MANUFACTURING INDUSTRY CODE AND BY MANUFACTURED PRODUCT CODE 
         
         Check None at the bottom of the page and provide explanation if you are not reporting revenue

  
6-DIGIT  

INDUSTRY CODE 
AND/OR 
10-DIGIT 

PRODUCT CODE 

DESCRIPTION

YEAR

TOTAL DOLLAR  
REVENUES ($MM)

Overlap

Attachment:

NONE       (PROVIDE EXPLANATION)
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5(b)  COMPLETE ONLY IF ACQUISITION IS IN THE FORMATION OF A JOINT VENTURE CORPORATION 
OR UNINCORPORATED ENTITY

  Not Applicable

5(b)(i)  CONTRIBUTIONS THAT EACH PERSON FORMING THE JOINT VENTURE CORPORATION OR UNINCORPORATED ENTITY
            HAS AGREED TO MAKE

Attachment:

5(b)(ii)  DESCRIPTION OF CONSIDERATION THAT EACH PERSON FORMING THE JOINT VENTURE CORPORATION OR
    UNINCORPORATED ENTITY WILL RECEIVE

Attachment:

5(b)(iii)  DESCRIPTION OF THE BUSINESS IN WHICH THE JOINT VENTURE CORPORATION OR UNINCORPORATED ENTITY
              WILL ENGAGE

Attachment:

 

5(b)(iv)  SOURCE OF DOLLAR REVENUES BY 6-DIGIT INDUSTRY CODE (non-manufacturing) AND BY 10-DIGIT PRODUCT 
              CODE (manufactured)

CODE DESCRIPTION

Attachment:
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ITEM 6

6(a)  ENTITIES WITHIN PERSON FILING NOTIFICATION  

NAME CITY STATE COUNTRY

      

Attachment:

ISSUER/ 
UNINCORPORATED ENTITY

SHAREHOLDER/ 
INTEREST HOLDER HQ ADDRESS % HELD

6(b)  HOLDERS OF PERSON FILING NOTIFICATION Attachment:

6(c)(i)  HOLDINGS OF PERSON FILING NOTIFICATION

UPE OF FILING PERSON ISSUER/ 
UNINCORPORATED ENTITY % HELD

Attachment:

TOP LEVEL ASSOCIATE ISSUER/ 
UNINCORPORATED ENTITY % HELD

6(c)(ii)  HOLDINGS OF ASSOCIATES (ACQUIRING PERSON ONLY) Attachment:
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ITEM 7
OVERLAP DOLLAR REVENUES

   7(a)  6-DIGIT NAICS INDUSTRY CODE AND DESCRIPTION

CODE  DESCRIPTION PERSON / ASSOCIATE / BOTH

None

UPE OF OTHER FILING PERSON ENTITY THAT OVERLAPS (IF DIFFERENT)

   7(b)(i)  LIST THE NAME OF EACH PERSON THAT ALSO DERIVED DOLLAR REVENUES

   7(b)(ii)  LIST THE NAME OF EACH ASSOCIATE OF THE ACQUIRING PERSON THAT ALSO DERIVED DOLLAR REVENUES 
                 (ACQUIRING PERSON ONLY)

TOP LEVEL ASSOCIATE ENTITY THAT OVERLAPS (IF DIFFERENT)

   7(c)  GEOGRAPHIC MARKET INFORMATION FOR EACH PERSON THAT ALSO DERIVED DOLLAR REVENUES

CODE GEOGRAPHIC MARKET INFORMATION

   7(d)  GEOGRAPHIC MARKET INFORMATION FOR ASSOCIATES OF THE ACQUIRING PERSON  
            (ACQUIRING PERSON ONLY)

CODE GEOGRAPHIC MARKET INFORMATION
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ITEM 8
PRIOR ACQUISITIONS  (ACQUIRING PERSON ONLY)

NAICS Code

Acquired Entity

Former 
HQ Address
Acquisition Type Securities Assets Non Corporate Interests Date of Acquisition:

Notes

CERTIFICATION

This NOTIFICATION AND REPORT FORM, together with any and all appendices and attachments thereto, was 
prepared and assembled under my supervision in accordance with instructions issued by the Federal Trade 
Commission. Subject to the recognition that, where so indicated, reasonable estimates have been made because 
books and records do not provide the required data, the information is, to the best of my knowledge, true, correct, 
and complete in accordance with the statute and rules.

NAME (Please print or type) TITLE

SIGNATURE DATE

Subscribed and sworn to before me at the

City of , State of          [SEAL]
this day of ,  the year 

Signature 

My Commission expires 
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Approved by OMB
3084-0005
Expires 08/31/2014

Attach the Affidavit required by § 803.5 to the Form.

THE INFORMATION REQUIRED TO BE SUPPLIED ON THESE ANSWER SHEETS IS SPECIFIED IN THE INSTRUCTIONS

THIS FORM IS REQUIRED BY LAW and must be filed separately by each person which, by reason of a merger, consolidation or 
acquisition, is subject to §7A of the Clayton Act, 15 U.S.C. §18a, as added by Section 201 of the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 1390, and rules promulgated thereunder (hereinafter referred to as "the 
rules" or by section number). The statute and rules are set forth in the Federal Register at 43 FR 33450; the rules may also be 
found at 16 CFR Parts 801-03. Failure to file this Notification and Report Form, and to observe the required waiting period 
before consummating the acquisition in accordance with the applicable provisions of 15 U.S.C. §18a and the rules, subjects any 
"person," as defined in the rules, or any individuals responsible for noncompliance, to liability for a penalty of not more than 
$16,000 for each day during which such person is in violation of 15 U.S.C. §18a.

Pursuant to the Hart-Scott-Rodino Act, information and documentary material filed in or with this Form is confidential. It is exempt 
from disclosure under the Freedom of Information Act, and may be made public only in an administrative or judicial proceeding, or 
disclosed to Congress or to a duly authorized committee or subcommittee of Congress.

DISCLOSURE NOTICE - Public reporting burden for this report is estimated to vary from 8 to 160 hours per response, with an 
average of 37 hours per response, including time for reviewing instructions, searching existing data sources, gathering and 
maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding the burden 
estimate or any other aspect of this report, including suggestions for reducing this burden to: 

Premerger Notification Office, H-303, Federal Trade Commission, Washington, DC 20580 
and 
Office of Information and Regulatory Affairs, Office of Management and Budget, Washington, DC 20503

Under the Paperwork Reduction Act, as amended, an agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless it displays a currently valid OMB control number.  That number is 3084-0005, 
which also appears above.

Privacy Act Statement--Section 18a(a) of Title 15 of the U.S. Code authorizes the collection of this information.  Our authority 
to collect Social Security numbers is 31 U.S.C. 7701.  The primary use of information submitted on this Form is to determine 
whether the reported merger or acquisition may violate the antitrust laws.  Taxpayer information is collected, used, and may be 
shared with other agencies and contractors for payment processing, debt collection and reporting purposes.  Furnishing the 
information on the Form is voluntary. Consummation of an acquisition required to be reported by the statute cited above without 
having provided this information may, however, render a person liable to civil penalties up to $16,000 per day.  We also may be 
unable to process the Form unless you provide all of the requested information.

This page may be omitted when submitting the Form.
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ANTITRUST IMPROVEMENTS ACT
NOTIFICATION AND REPORT FORM
for Certain Mergers and Acquisitions

INSTRUCTIONS

GENERAL

The Notification and Report Form ("the Form") is required to be
submitted pursuant to §803.1(a) of the premerger notification
rules, 16 CFR Parts 801-803 ("the Rules"). 

These instructions specify the information which must be
provided in response to the items on the Form.  The completed
Form, together with all documentary attachments, are to be filed
with the Federal Trade Commission and the Department of
Justice (“the Agencies”). 

The term "documentary attachments" refers to materials
supplied in response to Item 3(b), Item 4 and to submissions
pursuant to §803.1(b) of the Rules.  

Persons providing responses on attachment pages rather than
on the Form must submit a complete set of attachment pages
with each copy of the Form.   

Information

The central office for information and assistance concerning the
Rules and the Form is:

Premerger Notification Office
Federal Trade Commission, Room 303
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
phone: (202) 326-3100  -  e-mail: HSRHelp@hsr.gov  

Copies of the Form, Instructions and Rules as well as materials
to assist in completing the Form are available at
www.ftc.gov/bc/hsr.  An electronic version of the Form is
available at www.hsr.gov and may be used for the direct
electronic submission of filings or to generate a print version of
the Form for paper copy submission.   

Definitions

The definitions and other provisions governing this Form are set
forth in the Rules, 16 CFR Parts 801-803.  The governing
statute (“the Act”), the Rules, and the Statement of Basis and
Purpose for the Rules are set forth at 43 FR 33450
(July 31, 1978), 44 FR 66781 (November 22, 1979)
48 FR 34427 (July 29, 1983), 61 FR 13688 (March 28, 1996),
66 FR 8693 (February 1, 2001), 70 FR 4994 (January 31,
2005), 70 FR 11513 (March 8, 2005), 70 FR 73369 (December
12, 2005), 70 FR 77312 (December 30, 2005), 71 FR 2943
(January 18, 2006), and Pub. L. No. 106-533, 114 Stat. 2762. 
See www.ftc.gov/bc/hsr for copies of these materials. 

Affidavit

Attach the affidavit required by §803.5 to the Form.  If filing
electronically, submit an electronic version of the affidavit as
attachment 1. 

The language found in 28 U.S.C. §1746 relating to unsworn
declarations under penalty of perjury may be used instead of
notarization of the affidavit.

For acquisitions to which §801.30 does not apply, the affidavit
must attest that a contract, agreement in principle or letter of
intent to merge or acquire has been executed, and further attest
to the good faith intention of the person filing notification to
complete the transaction. 

For acquisitions to which §801.30 does apply, the affidavit must
also attest that the issuer whose voting securities or the
unincorporated entity whose non-corporate interests are to be
acquired has received notice; the identity of the acquiring
person and the fact that the acquiring person intends to acquire
voting securities of the issuer or non-corporate interests of the
unincorporated entity; the specific notification threshold that the
acquiring person intends to meet or exceed if an acquisition of
voting securities; the fact that the acquisition may be subject to
the Act, and that the acquiring person will file notification under
the Act; the anticipated date of receipt of such notification by the
Agencies; and the fact that the person within which the issuer or
unincorporated entity is included may be required to file
notification under the Act. 

Acquiring persons in transactions covered by §801.30 are
required to also submit a copy of the notice served on the
acquired person pursuant to §803.5(a)(3). 

In the case of a tender offer, the affidavit must also attest that
the intention to make the tender offer has been publicly
announced.  

An affidavit is not required of an acquired person in a
transaction covered by §801.30. (See §803.5(a)).

Responses

Each answer should identify the item to which it is addressed. 
Attach separate additional sheets as necessary in answering each
item.  Each additional sheet should identify, at the top of the page,
the item to which it is addressed.  Voluntary submissions pursuant
to §803.1(b) should also be identified. 

For electronic filings, all items are automatically identified within the
Form.  Electronic attachments and endnotes may be appended to
the Form for any item.

Enter the name of the person filing notification as reported in Item
1(a) on page 1 of the Form and the date on which the Form is
completed at the top of each page of the Form, at the top of any
sheets attached to complete the response to any item, and at the
top of the first or cover page of each documentary attachment.    

If unable to answer any item fully, give such information as is
available and provide a statement of reasons for non-compliance as
required by §803.3.  If exact answers to any item cannot be given,
enter best estimates and indicate the sources or bases of such
estimates.  All financial information should be expressed in millions
of dollars rounded to the nearest one-tenth of a million dollars. 
Estimated data should be followed by the notation, "est."  For
electronic filings, add an endnote with the notation, “est.” to any item
where data is estimated.  

http://www.ftc.gov/bc/hsr.
http://www.hsr.gov
http://www.ft.c.gov/bc/hsr.
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Year

All references to "year" refer to calendar year.  If the data are not
available on a calendar year basis, supply the requested data for
the fiscal year reporting period which most nearly corresponds to
the calendar year specified.  References to "most recent year"
mean the most recent calendar or fiscal year for which the
requested information is available.  

North American Industry Classification System (NAICS) Data

The Form requests dollar revenues and lines of commerce for non-
manufactured and manufactured products with respect to
operations conducted within the United States and for products
manufactured outside of the United States and sold into the United
States.  Filing persons must submit data at the 6-digit NAICS
national industry code level to reflect non-manufacturing revenues. 
To the extent that dollar revenues (see  §803.2(d)) are derived from
manufacturing operations (NAICS Sectors 31-33), filing persons
must submit data at the 10-digit NAICS product code levels.

References

In reporting information by 6-digit NAICS industry code, refer to the
most recent North American Industry Classification System - United
States published by the Executive Office of the President, Office of
Management and Budget.  In reporting information by 10-digit
NAICS product code, refer to the most recent Numerical List of
Manufactured and Mineral Products published by the Bureau of the
Census.  Information regarding NAICS is available at
www.census.gov.

Thresholds

Filing fee and notification thresholds are adjusted annually pursuant
to Section 7A(a)(2) of the Clayton Act based on the change in gross
national product, in accordance with Section 8(a)(5).  The current
threshold values can be found at www.ftc.gov/bc/hsr.

Limited Response

Information need not be supplied regarding assets, non-corporate
interests, or voting securities currently being acquired, when their
acquisition is exempt under the statute or rules. (See §803.2(c)). 
The acquired person should limit its response in the case of an
acquisition of assets, to the assets being sold, in the case of an
acquisition of non-corporate interests, to the unincorporated entity(s)
whose non-corporate interests are being acquired, and in the case
of an acquisition of voting securities, to the issuer(s) whose voting
securities are being acquired and all entities controlled by such
acquired entities.  Separate responses may be required where a
person is both acquiring and acquired. (See §§803.2(b) and (c)).

Filing

Filers have three options: 

 

(1)  Complete and return ONE original and ONE copy (with one
notarized original affidavit and certification and one set of
documentary attachments) of the Notification and Report Form
(“Form”) to:

Premerger Notification Office

Federal Trade Commission, Room 303

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580 

Also, THREE copies (with one set of documentary attachments)
should be sent to:  

Office of Operations, Premerger Unit 

Antitrust Division, Department of Justice 

950 Pennsylvania Avenue, N.W., Room #3335 

Washington, D.C. 20530.  

(For FEDEX airbills to the Department of Justice, do not use the
20530 zip code; use zip code 20004);  

(2)  Complete the electronic version of the Form and submit the
completed Form with all electronic attachments as directed at
www.hsr.gov; or  

(3)  Complete the electronic version of the Form and submit it
electronically as directed at www.hsr.gov, while providing the
documentary attachments in paper copy to the FTC and DOJ as in
Option 1 above.  Note that for Option 3, the attachments must be
listed on the attachments page of the Form and classified as "paper
to follow".  

If one or both delivery sites are unavailable, the Agencies may
announce alternate sites for delivery through the media and, if
possible, at  www.ftc.gov/bc/hsr and www.hsr.gov.

ITEM BY ITEM

Fee Information

The fee for filing the Notification and Report Form is based on the
aggregate total amount of assets, voting securities, and controlling
non-corporate interests to be held as a result of the acquisition:  

Value of assets, voting
securities and controlling non-
corporate interests to be held

Fee Amount

greater than $50 million (as
adjusted)  but less than $100

million (as adjusted)
$45,000

$100 million (as adjusted)  or
greater but less than $500 million

(as adjusted)
$125,000

$500 million or greater
 (as adjusted)

$280,000

For current thresholds and fee information, see www.ftc.gov/bc/hsr.

Amount Paid

Indicate the amount of the filing fee paid.  This amount should be
net of any banking or financial institution charges.  Where an
explanatory attachment is required, include in your explanation any
adjustments to the acquisition price that serve to lower the fee from
that which would otherwise be due.  If there is no acquisition price or
if the acquisition price may fall within a range that straddles two filing
fee thresholds, state the transaction value on which the fee is based
and explain the valuation method used. Include in your explanation
a description of any exempt assets, the value assigned to each, and
the valuation method used.

Payer Identification

Provide the 9-digit Taxpayer Identification Number (TIN) of the

http://www.census.gov
http://www.ftc.gov/
http://www.hsr.gov
http://www.hsr.gov
http://www.ftc.gov/bc/hsr
http://www.hsr.gov
http://www.ftc.gov/bc/hsr
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acquiring person and, if different from the filing person, the TIN of
the payer(s) of the filing fee.  A payer or filing person who is a
natural person having no TIN must provide the name and social
security number (SSN) of the payer.  If the payer or filing person is a
foreign person, only the name of the payer and the name of the
filing person, if different, need be supplied.

Method of Payment

Check the box indicating the method of fee payment.  If paying by
electronic wire transfer (EWT), provide the name of the financial
institution from which the EWT is being sent and the confirmation
number.   

To insure filing fees paid by EWT are attributed to the appropriate
payer filing notification, the payer must provide the following
information to the financial institution initiating the EWT:  

       The Department of Treasury's ABA Number: 021030004;
              and 
       The Federal Trade Commission's ALC Number: 29000001. 

If the name used to transmit the EWT differs from the filer’s name,
provide the filer’s name.  If the confirmation number is unavailable at
the time notification is filed, provide this information by letter within
one business day of filing.  

When submitting an EWT, all payers should include a contact
person and a phone number in the Comment Field.

If paying by certified check or money order, send the payment to the
Premerger Notification Office at the address above.

Corrective Filing

Put an X in the appropriate box to indicate whether the notification is
a corrective filing being made for an acquisition that has already
taken place in violation of the statute. See
http://www.ftc.gov/bc/hsr/postconsumfilings.shtm for more
information on how to proceed in the case of a corrective filing.

Cash Tender Offer

Put an X in the appropriate box to indicate whether the acquisition is
a cash tender offer.   

Bankruptcy

Put an X in the appropriate box to indicate whether the acquired
person’s filing is being made by a trustee in bankruptcy or by a
debtor-in-possession for a transaction that is subject to section
363(b) of the Bankruptcy Code (11 USC §363).

Early Termination

Put an X in the “yes” box to request early termination of the waiting
period.  Notification of each grant of early termination will be
published in the Federal Register as required by §7A(b)(2) of the
Clayton Act and on the FTC web site, www.ftc.gov.  Note that if
either party requests early termination, it may be granted and
published.

Transactions Subject to International Antitrust Notification

If, to the knowledge or belief of the filing person at the time of filing,
a non-U.S. antitrust or competition authority has been or will be

notified of the proposed transaction, list the name of each such
authority and the date or anticipated date of each such notification. 
Response to this item is voluntary.

ITEM 1

Item 1(a)

Provide the name, headquarters address and website (if one exists)
of the person filing notification.  The name of the person filing is the
name of the ultimate parent entity.

Item 1(b)

Indicate whether the person filing notification is an acquiring person,
an acquired person, or both an acquiring and acquired person. (See
§801.2).   

Item 1(c)

Put an X in the appropriate box to indicate whether the person in
Item 1(a) is a corporation, unincorporated entity, natural person, or
other (specify).   

Item 1(d)

Put an X in the appropriate box to indicate whether data furnished is
by calendar year or fiscal year.  If fiscal year, specify period.   

Item 1(e)

Put an X in the appropriate box to indicate if the Form is being filed
on behalf of the ultimate parent entity by another entity within the
same person authorized by it to file notification on its behalf
pursuant to §803.2(a), or if the Form is being filed pursuant to
§803.4 on behalf of a foreign person.  Then provide the name and
mailing address of the entity filing notification on behalf of the
reporting person named in Item 1(a) of the Form.   

Item 1(f)

If an entity within the person filing notification (other than the
ultimate parent entity listed in Item 1(a)) is making the acquisition, or
if the assets, voting securities or non-corporate interests of an entity
other than the ultimate parent entity listed in Item 1(a) are being
acquired, provide the name and mailing address of that entity and
the percentage of its voting securities or non-corporate interests
held by the person named in Item 1(a) above. (If control is effected
by means other than the direct holding of the entity's voting
securities, describe the intermediaries or the contract through which
control is effected (see §801.1(b)).   

Item 1(g)

Provide the name and title, firm name, address, telephone number,
fax number and e-mail address of the primary individual to contact
regarding the Form and a backup contact. (See §803.20(b)(2)(ii)). 

Item 1(h)

Foreign filing persons must provide the name, firm name, address,
telephone number, fax number and e-mail address of an individual
located in the United States designated for the limited purpose of
receiving notice of the issuance of a request for additional
information or documentary material.  (See §803.20(b)(2)(iii)).

ITEM 2

Item 2(a)

Give the names of all ultimate parent entities of acquiring and

http://www.ftc.gov/bc/hsr/postconsumfilings.shtm
http://www.ftc.gov
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acquired persons that are parties to the acquisition, whether or not
they are required to file notification.  If not required to file, note as
non-reportable.

Item 2(b)

Put an X in all the boxes that apply to this acquisition.

   

Item 2(c) 

(Acquiring person only) Put an X in the box to indicate the highest
threshold for which notification is being filed (see §801.1(h)): $50
million (as adjusted), $100 million (as adjusted), $500 million (as
adjusted), 25% (if value of voting securities to be held is greater
than $1 billion, as adjusted), or 50%. The notification threshold
selected should be based on voting securities only that will be
held as a result of the acquisition.

Note that the 50% notification threshold is the highest threshold and
should be used for any acquisition of 50% or more of the voting
securities of an issuer, regardless of the value of the voting
securities (e.g. an acquisition of 100% of the voting securities of an
issuer, valued in excess of $500 million (as adjusted) would cross
the 50% notification threshold, not the $500 million (as adjusted)
threshold.

Item 2(d)

Item 2(d)(i)

State the value of voting securities already held (see §801.10).

Item 2(d)(ii)

State the percentage of voting securities already held (see
§801.12).

Item 2(d)(iii)

State the total value of voting securities to be held as a result of the
acquisition (see §801.10).

Item 2(d)(iv)

State the total percentage of voting securities to be held as a result
of the acquisition (overall voting power; see §801.12).

Item 2(d)(v)

State the value of non-corporate interests already held ( §801.10).

Item 2(d)(vi)

State the percentage of non-corporate interests already held
(economic interests).

Item 2(d)(vii)

State the total value of non-corporate interests to be held as a result
of the acquisition (see §801.10).

Item 2(d)(viii)

State the total percentage of non-corporate interests to be held as a
result of the acquisition (economic interests).

Item 2(d)(ix)

State the value of assets to be held as a result of the acquisition
(see §801.10).

Item 2(d)(x)

State the aggregate total value of voting securities, assets and non-
corporate interests of the acquired person to be held by each
acquiring person, as a result of the acquisition (see §§801.10,
 801.12, 801.13, and 801.14).   

ITEM 3

Item 3(a)

Briefly describe the transaction, indicating whether assets, voting
securities, or non-corporate interests (or some combination) are to
be acquired.  Include a list of the name and mailing address of each
acquiring and acquired person, whether or not required to file
notification, and the names of any acquired issuers or non-corporate
entities.  In an asset acquisition, provide a brief description of the
business the assets to be acquired comprise.  Also indicate what
consideration will be received by each party.  In describing the
acquisition, include the expected dates of any major events required
to consummate the transaction (e.g., stockholders' meetings, filing
of requests for approval, other public filings, terminations of tender
offers) and the scheduled consummation date of the transaction.  If
there are additional filings, such as shareholder backside filings,
associated with the transaction, list those, as well as any special
circumstances that apply to the filing, such as whether part of the
transaction is exempt under one of the exemptions found in Section
802. 

If voting securities or non-corporate interests are to be acquired
from a holder other than the issuer or unincorporated  entity (or an
entity within the same person as the issuer or unincorporated entity)
separately identify (if known) such holder and the issuer of the
voting securities; an acquisition of non-corporate interests from a
holder other than the unincorporated entity or an entity within the
unincorporated entity should be reported in the same manner.
Acquiring persons involved in tender offers should describe the
terms of the offer.   

Item 3(b)

Furnish copies of all documents that constitute the agreement(s)
among the acquiring person(s) and the person(s) whose voting
securities, non-corporate interests or assets are to be acquired. 
Also furnish Agreements Not to Compete.  Documents that
constitute the agreement(s) (e.g., a Letter of Intent, Merger
Agreement, Purchase and Sale Agreement) must be executed,
while Agreements Not to Compete may be provided in draft form if
that is the most recent version. If parties are filing on an executed
Letter of Intent, they may also submit a draft of the definitive
agreement.  Note that transactions subject to §801.30 and
bankruptcies under 11 USC §363 do not require an executed
agreement or letter of intent. (For paper copy submissions, do not
attach these documents to the Form). 

ITEM 4

Item 4(a)

Provide the names of all entities, including the UPE, within the
person filing notification that file annual reports (Form 10-K or Form
20-F) with the United States Securities and Exchange Commission
and provide the Central Index Key (CIK) number for each entity.

For Items 4(b) through 4(d), furnish one copy of each of the
indicated documents.

Item 4(b)

Provide the most recent annual reports and/or annual audit reports
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of the person filing notification and of each unconsolidated United
States entity included within such person.  Natural persons need
only provide annual reports and/or annual audit reports for the
highest level entity(s) they control.  Alternatively, the person filing
notification may incorporate a document by reference to an internet
address directly linking to the document (see §803.2(e)(2)).

NOTE: In response to Item 4(b), the person filing
notification may incorporate by reference documents
submitted with an earlier filing as explained in the staff
formal interpretations dated April 10, 1979, and April 7,
1981, and in §803.2(e).

If the annual report and/or annual audit report does not show sales
or assets sufficient to meet the size of person test, and the size of
person test is relevant given the size of the transaction, the filing
person must stipulate in Item 4(b) that it meets the test.  

Item 4(c)

Provide all studies, surveys, analyses and reports which were
prepared by or for any officer(s) or director(s) (or, in the case of
unincorporated entities, individuals exercising similar functions) for
the purpose of evaluating or analyzing the acquisition with respect
to market shares, competition, competitors, markets, potential for
sales growth or expansion into product or geographic markets, and
indicate (if not contained in the document itself) the date of
preparation, and the name and title of each individual who prepared
each such document. 

NOTE: If the person filing notification withholds or redacts
any documents called for by Item 4(c) based on a claim of
privilege, the person must provide a statement of reasons
for such noncompliance as specified in the staff formal
interpretation dated September 13, 1979, and §803.3(d).

Item 4(d)

For each category below, indicate (if not contained in the document
itself) the date of preparation, and the name of the company or
organization that prepared each such document.

Item 4(d)(i): Provide all Confidential Information Memoranda
prepared by or for any officer(s) or director(s) (or, in the case of
unincorporated entities, individuals exercising similar functions) of
the Ultimate Parent Entity of the Acquiring or Acquired Person or of
the Acquiring or Acquired Entity(s) that specifically relate to the sale
of the acquired entity(s) or assets.  If no such Confidential
Information Memorandum exists, submit any document(s) given to
any officer(s) or director(s) of the buyer meant to serve the function
of a Confidential Information Memorandum.  This does not include
ordinary course documents and/or financial data shared in the
course of due diligence, except to the extent that such materials
served the purpose of a Confidential Information Memorandum
when no such Confidential Information Memorandum exists. 
Documents responsive to this item are limited to those produced up
to one year before the date of filing.

Item 4(d)(ii): Provide all studies, surveys, analyses and reports
prepared by investment bankers, consultants or other third party
advisors (“third party advisors”) for any officer(s) or director(s) (or, in
the case of unincorporated entities, individuals exercising similar
functions) of the Ultimate Parent Entity of the Acquiring or Acquired
Person or of the Acquiring or Acquired Entity(s) for the purpose of
evaluating or analyzing market shares, competition, competitors,

markets, potential for sales growth or expansion into product or
geographic markets that specifically relate to the sale of the
acquired entity(s) or assets.  This item requires only materials
developed by third party advisors during an engagement or for the
purpose of seeking an engagement.  Documents responsive to this
item are limited to those produced up to one year before the date of
filing.

Item 4(d)(iii):  Provide all studies, surveys, analyses and reports
evaluating or analyzing synergies and/or efficiencies prepared by or
for any officer(s) or director(s) (or, in the case of unincorporated
entities, individuals exercising similar functions) for the purpose of
evaluating or analyzing the acquisition.  Financial models without
stated assumptions need not be provided in response to this item.

Persons filing notification may provide an optional index of
documents called for by Item 4.   

ITEMS 5 through 7

For Items 5 through 7, the acquired person should limit its response
in the case of an acquisition of assets, to the assets to be acquired,
in the case of an acquisition of non-corporate interests, to the
unincorporated entity(s) being acquired and all entities controlled by
such unincorporated entity(s), and in the case of an acquisition of
voting securities, to the issuer(s) whose voting securities are being
acquired and all entities controlled by such issuer.  A person filing as
both acquiring and acquired may be required to provide a separate
response to these items in each capacity so that it can properly limit
its response as an acquired person.  (See §§ 803.2(b) and (c)).

NOTE: See "References" listed in the General
Instructions to the Form.   

ITEM 5

This item requests information by NAICS code regarding non-
manufacturing and manufacturing dollar revenues.  All persons
must submit data on non-manufacturing revenues at the 6-digit
NAICS industry code level.  To the extent that dollar revenues are
derived from manufacturing operations (NAICS Sectors 31-33),
data must be submitted at the 10-digit product code level (NAICS-
based codes).  Where certain published NAICS industry codes
contain only 5 digits, the filing person should add a zero (0) after the
fifth (5 ) digit.th

Nondepository credit intermediation (NAICS Industry Group Code
5222); securities, commodity contracts, and other financial
investments (NAICS Subsector 523); funds, trusts, and other
financial vehicles (NAICS Subsector 525); real estate (NAICS
Subsector 531); lessors of nonfinancial intangible assets, except
copyright works (NAICS Subsector 533); and management of
companies and enterprises (NAICS Subsector 551) should identify
or explain the revenues reported (e.g. dollar sales receipts).

Persons filing notification should include the total dollar revenues for
all entities included within the person filing notification at the time the
Form is prepared.  If no revenues are reported, check the “None”
box and provide a brief explanation.

Item 5(a)

Provide 6-digit NAICS industry data concerning the aggregate
operations of the person filing notification for the most recent year in
NAICS Sectors other than 31-33 (non-manufacturing industries) in
which the person engaged and 10-digit NAICS product code data
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for each product code within NAICS Sectors 31-33 (manufacturing
industries) in which the person engaged, including revenues for
each product manufactured outside the U.S. but sold in or into the
U.S. Sales of any manufactured product should be reported in a
manufacturing code only, even if sold through a separate
warehouse or retail establishment. If such data have not been
compiled for the most recent year, estimates of dollar revenues by
6-digit NAICS industry codes and 10-digit NAICS product codes
may be provided if a statement describing the method of estimation
is furnished. Industries for which the dollar revenues totaled less
than one million dollars in the most recent year may be omitted. 

NOTE: This million dollar minimum is applicable only to non-
manufacturing NAICS codes.

Item 5(b)

Supply the following information only if the acquisition is the
formation of a joint venture corporation or unincorporated entity (see
§§801.40 and 801.50).  If the acquisition is not a formation, check
the “Not Applicable” box.

Item 5(b)(i)

List the contributions that each person forming the joint venture
corporation or unincorporated entity has agreed to make, specifying
when each contribution is to be made and the value of the
contribution as agreed by the contributors.   

Item 5(b)(ii)

Describe fully the consideration which each person forming the joint
venture corporation or unincorporated entity will receive in
exchange for its contribution(s).   

Item 5(b)(iii)

Describe generally the business in which the joint venture
corporation or unincorporated entity will engage, including location
of headquarters and principal plants, warehouses, retail
establishments or other places of business, its principal types of
products or activities, and the geographic areas in which it will do
business.   

Item 5(b)(iv)

Identify each 6-digit NAICS industry code in which the joint venture
corporation or unincorporated entity will derive dollar revenues.  If
the joint venture corporation or unincorporated entity will be
engaged in manufacturing, also specify each 10-digit NAICS
product code in which it will derive dollar revenues.   

ITEM 6

This item need not be completed by a person filing notification only
as an acquired person if only assets are to be acquired.  Persons
filing notification may respond to Items 6(a), 6(b), or 6(c) by
referencing a "document attachment" furnished with this Form if the
information so referenced is a complete response and is up-to-date
and accurate.  Indicate for each item the specific page(s) of the
document that are responsive to that item. 

Item 6(a)

List the name and city and state/country of any U.S. entities and any
foreign entities that have sales into the U.S. included within the
person filing notification.  Entities with total assets of less than $10
million may be omitted.   In responding to Item 6(a), it is permissible
for a filing person to report all entities within it.

Item 6(b)

For the acquired entity(s) and for the acquiring entity(s) and its UPE
or, in the case of natural persons, the top-level corporate or
unincorporated entity(s) within that UPE, list the name and
headquarters mailing address of each other person that holds (See
§801.1(c)) five percent or more of the outstanding voting securities
or non-corporate interests of the entity, and the percentage of voting
securities or non-corporate interests held by that person.

For limited partnerships, only the general partner(s), regardless of
percentage held, should be listed. 

Item 6(c)

The person filing notification may rely on its regularly prepared
financials that list its investments and those of its associates (for
acquiring persons) that list their investments to respond to Items
6(c)(i) and (ii), provided the financials are no more than three
months old.

Item 6(c)(i)

If the person filing notification holds five percent or more but less
than fifty percent of the voting securities of any issuer or non-
corporate interests of any unincorporated entity, list the issuer and
percentage of voting securities held, or in the case of an
unincorporated entity, the unincorporated entity and the percentage
of non-corporate interests held.

The acquiring person should limit its response, based on its
knowledge or belief, to entities that derived dollar revenues in the
most recent year from operations in industries within any 6-digit
NAICS industry code in which the acquired entity(s) or assets also
derived dollar revenues in the most recent year. The acquired entity
should limit its response, based on its knowledge or belief, to
entities that derive revenues in the same 6-digit NAICS industry
code as the acquiring person. If NAICS codes are unavailable,
holdings in entities that have operations in the same industry, based
on the knowledge or belief of the filing person, should be listed.  In
responding to Item 6(c)(i),it is permissible for a filing person to list all
entities in which it holds five percent or more but less than fifty
percent of the voting securities of any issuer or non-corporate
interests of any unincorporated entity. Holdings of issuers or
unincorporated entities with total assets of less than $10 million may
be omitted.

Item 6(c)(ii)

(Acquiring person only) For each associate (see §801.1(d)(2)) of
the person filing notification holding five percent or more but less
than fifty percent of the voting securities or non-corporate interests
of the acquired entity(s) or five percent or more but less than fifty
percent of the voting securities of any issuer or non-corporate
interests of any unincorporated entity that derived dollar revenues in
the most recent year from operations in industries within any 6-digit
NAICS industry code in which the acquired entity(s) or assets also
derived dollar revenues in the most recent year, list, based on the
knowledge or belief of the acquiring person, the associate, the
issuer or unincorporated entity and percentage held. If NAICS
codes are unavailable, holdings in entities that have operations in
the same industry, based on the knowledge or belief of the
acquiring person, should be listed. In responding to Item 6(c)(ii), it is
permissible for the acquiring person to list all entities in which its
associate(s) holds five percent or more but less than fifty percent of
the voting securities of any issuer or non-corporate interests of any
unincorporated entity. Holdings of issuers or unincorporated entities
with total assets of less than $10 million may be omitted.
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ITEM 7 

If, to the knowledge or belief of the person filing notification, the
acquiring person, or any associate (see §801.1(d)(2)) of the
acquiring person, derived any amount of dollar revenues in the
most recent year from operations in industries within any 6-digit
NAICS industry code in which any acquired entity that is a party to
the acquisition also derived any amount of dollar revenues in the
most recent year, or in which a joint venture corporation or
unincorporated entity will derive dollar revenues (note that if the
acquired entity is a joint venture the only overlaps will be between
the assets to be held by the joint venture and any assets of the
acquiring person or its associates not contributed to the joint
venture), then for each such 6-digit NAICS industry code:

Item 7(a)

Supply the 6-digit NAICS industry code and description for the
industry.  

Item 7(b)

Item 7(b)(i)

List the name of each person that is a party to the acquisition that
also derived dollar revenues in the 6-digit industry and, if different,
the name of the entity(s) that actually derived those revenues. 

Item 7(b)(ii)

(Acquiring person only)  List the name of each associate of the
acquiring person that also derived dollar revenues in the 6-digit
industry and, if different, the name of the entity(s) that actually
derived those revenues.

Item 7(c)

Item 7(c)(i)

For each 6-digit NAICS industry code within NAICS Sectors 31-33
(manufacturing industries) listed in Item 7(a) above, list the states
or, if desired, portions thereof in which, to the knowledge or belief of
the person filing notification, the products in that 6-digit NAICS
industry code produced by the person filing notification are sold
without a significant change in their form, whether they are sold by
the person filing notification or by others to whom such products
have been sold or resold.

Item 7(c)(ii)

For each 6-digit NAICS industry code within NAICS Sectors or
Subsectors 11 (agriculture, forestry, fishing and hunting); 21
(mining); 22 (utilities); 23 (construction); 48-49 (transportation and
warehousing); 511(publishing industries);  515 (broadcasting); 517
(telecommunications); and 71 (arts, entertainment and recreation)
listed in item 7(a) above, list the states or, if desired, portions
thereof in which the person filing notification conducts such
operations.   

Item 7(c)(iii)

For each 6-digit NAICS industry code within NAICS Sector 42
(wholesale trade) listed in Item 7(a) above, list the states or, if
desired, portions thereof in which the customers of the person filing
notification are located.   

Item 7(c)(iv)

For each 6-digit NAICS industry code within NAICS Sectors or
Subsectors Nonmetallic Mineral Mining and Quarrying (2123);

Concrete (32732); Concrete products (32733); Industrial gases
(32512); 44-45 (retail trade), except 442 (furniture and home
furnishings stores), and 443 (electronics and appliance stores); 512
(motion picture and sound recording industries); 521 (monetary
authorities- central bank); 522 (credit intermediation and related
activities); 532 (rental and leasing services); 62 (health care and
social assistance); 72 (accommodations and food services), except
7212 (recreational vehicle parks and recreational camps), and 7213
(rooming and boarding houses); 811 (repair and maintenance),
except 8114 (Personal and Household Goods Repair and
Maintenance); and 812 (personal and laundry services) listed in
Item 7(a) above, provide the address, arranged by state, county
and city or town, of each establishment from which dollar
revenues were derived in the most recent year by the person filing
notification.

  

Item 7(c)(v)

For each 6-digit NAICS industry code within NAICS Subsectors 442
(furniture and home furnishings stores), 443 (electronics and
appliance stores); 516 (internet publishing & broadcasting); 518
(internet service providers); 519 (other information services); 523
(securities, commodity contracts and other financial investments
and related activities); 525 (funds, trusts and other financial
vehicles); 53 (real estate and rental and leasing); 54 (professional,
scientific and technical services); 55 (management of companies
and enterprises); 56 (administrative and support and waste
management and remediation services); 61 (educational services);
813 (religious, grantmaking, civic, professional, and similar
organizations); and NAICS Industry Group 5242 (insurance
agencies and brokerages, and other insurance related activities);
7212 (recreational vehicle parks and recreational camps), 7213
(rooming and boarding houses) and 8114 (personal and household
goods repair and maintenance) listed in Item 7(a) above, list the
states or, if desired, portions thereof in which establishments were
located from which the person filing notification derived revenues in
the most recent year.

Item 7(c)(vi)

For each 6-digit NAICS industry code within NAICS Industry Group
5241 (insurance carriers) listed in Item 7(a) above, list the state(s) in
which the person filing notification is licensed to write insurance. 

NOTE: Except in the case of those NAICS major industries in the
Sectors and Subsectors mentioned in Item 7(c)(iv) above, the
person filing notification may respond with the word "national" if
business is conducted in all 50 states. 

Item 7(d)

(Acquiring person only) Use the geographic markets listed in
Items 7(c)(i) through 7(c)(vi) to respond to this item, providing the
information for associates of the acquiring person.  List separately
responses for each associate of the acquiring person and, if
different, the entity(s) that actually derived the revenues. 

ITEM 8

(Acquiring person only).  Determine each 6-digit NAICS industry
code listed in Item 7(a) above, in which the acquiring person derived
dollar revenues of $1 million or more in the most recent year and in
which either the acquired entity derived revenues of $1 million or
more in the recent year (or in the case of the formation of a joint
venture corporation or unincorporated entity, the joint venture
corporation or unincorporated entity reasonably can be expected to
derive revenues of $1 million or more), or, in the case of acquired
assets, to which revenues of $1 million or more were attributable in
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the most recent year.  For each such 6-digit NAICS industry code,
list all acquisitions made by the person filing notification in the five
years prior to the date of filing of entities deriving dollar revenues in
that 6-digit NAICS industry code.  List only acquisitions of 50
percent or more of the voting securities of an issuer or 50 percent or
more of non-corporate interests of an unincorporated entity that had
annual net sales or total assets greater than $10 million in the year
prior to the acquisition, and any acquisitions of assets valued at or
above the statutory size-of-transaction test at the time of their
acquisition. 

For each such acquisition, supply: 

  

(a) the name of the entity from which the voting securities, non-
corporate interests or assets were acquired; 

(b) the headquarters address of that entity prior to the acquisition; 

(c) whether voting securities, non-corporate interests or assets were
acquired; 

(d) the consummation date of the acquisition; and 

(e) the 6-digit (NAICS code) industries by (number and description)
identified above in which the acquired entity derived dollar
revenues.

CERTIFICATION- (See §803.6)

The language found in 28 U.S.C. §1746 relating to unsworn
declarations under penalty of perjury may be used instead of
notarization of the certification.

Privacy Act Statement--Section 18a(a) of Title 15 of the U.S. Code
authorizes the collection of this information.  Our authority to collect
Social Security numbers is 31 U.S.C. 7701.  The primary use of
information submitted on this Form is to determine whether the
reported merger or acquisition may violate the antitrust laws.
Taxpayer information is collected, used, and may be shared with
other agencies and contractors for payment processing, debt
collection and reporting purposes.  Furnishing the information on the
Form is voluntary. Consummation of an acquisition required to be
reported by the statute cited above without having provided this
information may, however, render a person liable to civil penalties
up to $16,000 per day.  We also may be unable to process the
Form unless you provide all of the requested information. 
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Hart-Scott-Rodino Document Production:  
Examples of Documents to Provide to Counsel 

 

The following provides examples of the types of documents to provide to legal counsel while 
preparing the HSR Premerger Notification form.   

It is important to conduct a thorough search, because failure to produce 4(c) documents has resulted in filings 
being “bounced” and, on occasion, in the imposition of multi-million dollar penalties.   

Documents provided to counsel will be reviewed before submitting, along with the HSR Premerger 
Notification.  Counsel should only submit those documents that are necessary to produce, and will 
review with you those documents we believe must be included with the filing.1  

Language of 4(c): 

All studies, surveys, analyses and reports that were prepared by or for any officer(s) or directors(s) 
(in the case of unincorporated entities, individuals exercising similar functions), for the purpose of 
evaluating or analyzing the acquisition with respect to market shares, competition, competitors, 
markets, potential for sales growth, or expansion into product or geographic markets. 

Note:  

 Officers and directors include those of subsidiaries; 

 Include documents prepared by outside consultants and investment bankers; 

 Review the working group list – identify the parties and their responsibilities;  

 Do not forget e-mail, data on personal computers, and electronic databases; and 

 All 4(c) documents may not be part of the due diligence material, so a separate search is 
likely necessary. 

Examples of the types of documents to provide to counsel for review: 

 Email messages to or from any officer (including Vice Presidents) providing information 
regarding competition in the Target firm’s industry to be incorporated into presentation 
materials. 

 Notes made by any officer for use in providing commentary to accompany a PowerPoint on 
the proposed transaction. 

 Officer or Director notes from a presentation regarding the proposed transaction that 
include information about the content of the presentation and their own impressions of the 
competitive effects of the transaction. 

                                                 
1  Primary Source: Presentation by Bruce Prager, FTC Premerger notification Office Introduction to HSR Seminar. 



 Premerger Antitrust Requirements:  The 2012 Hart-Scott-Rodino Premerger Notification Sourcebook 
 Kelley Drye & Warren LLP 

 Board minutes summarizing the Board meeting at which the transaction was approved.  
(Only the relevant portions of the Board minutes need be provided in response to 4(c); the 
presentations made to the Board are also required to be submitted if they contain 4(c) 
subject matter.) 

 Questions and answers prepared by a public relations firm for use by the acquiring company 
during an analysts’ conference that address how the combined company intends to position 
itself in its competitive markets. 

 An offering circular (banker’s book) prepared on behalf of the seller and provided to all 
potential buyers. 

 An investment bank or business broker prepares an offering circular on its own initiative and 
sends it unsolicited to a company (which never retains the banker or broker), but ultimately 
ends up buying the firm that is the subject of the offering memorandum. 

 A report regarding the proposed transaction, prepared by a low-level employee, and has an 
officer or director as the intended recipient. 

 A marketing report, prepared in the ordinary course of business, relied on by an officer in 
evaluating the transaction. 

 A presentation for potential bank syndicate participants analyzing the transaction prepared 
by the acquiring person after the transaction is announced for use in attracting additional 
investors or capital. 

 Bankers’ memoranda prepared before deal is announced, analyzing possible bidders or 
information relating to the transaction. 

 Buyer prepared materials evaluating Target months prior to this transaction, including 
documents before and after any break in the transaction history (for example, if the parties 
broke off discussion for months, provide documents from before the hiatus in negotiations, 
regardless of the reason for the hiatus).  

 A consultant’s report addressing scenarios including possible re-capitalization of the 
company, a going private transaction, the sale of the company (including a possible LBO), 
and various acquisition transactions.   

 Memoranda discussing the position of the combined company in countries outside of the 
United States.  (4(c) documents are not limited to United States markets.) 

 Documents listing comparable transactions involving the sale of other companies in the 
industry.  

 Memoranda discussing the Target company, providing such things as a description of its 
product offerings, its production facilities, and its customers. 



 Premerger Antitrust Requirements:  The 2012 Hart-Scott-Rodino Premerger Notification Sourcebook 
 Kelley Drye & Warren LLP 

 Presentation to the Board of Directors describing the Target, or Target’s market or product. 

 Email from an Officer describing the Target and potential for sales growth. 

 Financial reports factoring into equation winning new contracts, new product introductions, 
etc. 

The foregoing list is not intended to be inclusive, please contact us at should you have any questions 
while collecting 4(c) documents. 
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* T h r o u g h o u t  t h e  e x a m p le s  t o  t h e  r u le s , 
p e r s o n s  a r e  d e s ig n a t e d  ( ‘‘A’’, ‘‘B,’’ e t c .) w it h  
q u o t a t io n  m a r k s , a n d  e n t it ie s  a r e  d e s ig n a t e d  
(A, B, e t c .) w it h o u t  q u o t a t io n  m a r k s . 

SUBCHAPTER H—RULES, REGULATIONS, STATEMENTS AND 
INTERPRETATIONS UNDER THE HART-SCOTT-RODINO ANTI-
TRUST IMPROVEMENTS ACT OF 1976 

PART 801—COVERAGE RULES 

Se c . 

8 0 1.1 De fin it io n s . 

8 0 1.2 Ac q u ir in g  a n d  a c q u ir e d  p e r s o n s . 

8 0 1.3 Ac t iv it ie s  in  o r  a ffe c t in g  c o m m e r c e . 

8 0 1.4 Se c o n d a r y  a c q u is it io n s . 

8 0 1.10 V a lu e  o f v o t in g  s e c u r it ie s , n o n -c o r -
p o r a t e  in t e r e s t s  a n d  a s s e t s  t o  b e  a c -
q u ir e d . 

8 0 1.11 An n u a l n e t  s a le s  a n d  t o t a l a s s e t s . 

8 0 1.12 Ca lc u la t in g  p e r c e n t a g e  o f v o t in g  s e -
c u r it ie s . 

8 0 1.13 Ag g r e g a t io n  o f v o t in g  s e c u r it ie s , a s -
s e t s  a n d  n o n -c o r p o r a t e  in t e r e s t s . 

8 0 1.14 Ag g r e g a t e  t o t a l a m o u n t  o f v o t in g  s e -
c u r it ie s  a n d  a s s e t s . 

8 0 1.15 Ag g r e g a t io n  o f v o t in g  s e c u r it ie s  a n d  
a s s e t s  t h e  a c q u is it io n  o f w h ic h  w a s  e x -
e m p t . 

8 0 1.2 0 Ac q u is it io n s  s u b s e q u e n t  t o  e x c e e d in g  
t h r e s h o ld . 

8 0 1.2 1 Se c u r it ie s  a n d  c a s h  n o t  c o n s id e r e d  a s -
s e t s  w h e n  a c q u ir e d . 

8 0 1.30 T e n d e r  o ffe r s  a n d  a c q u is it io n s  o f v o t -
in g  s e c u r it ie s  fr o m  t h ir d  p a r t ie s . 

8 0 1.31 Ac q u is it io n s  o f v o t in g  s e c u r it ie s  b y  
o ffe r e e s  in  t e n d e r  o ffe r s . 

8 0 1.32 Co n v e r s io n  a n d  a c q u is it io n . 
8 0 1.33 Co n s u m m a t io n  o f a n  a c q u is it io n  b y  

a c c e p t a n c e  o f t e n d e r e d  s h a r e s  o f p a y -
m e n t . 

8 0 1.4 0 Fo r m a t io n  o f jo in t  v e n t u r e  o r  o t h e r  
c o r p o r a t io n s . 

8 0 1.50 Fo r m a t io n  o f u n in c o r p o r a t e d  e n t i-
t ie s . 

8 0 1.9 0 T r a n s a c t io n s  o r  d e v ic e s  fo r  a v o id -
a n c e . 

AU T H O RIT Y: 15 U .S.C. 18 a (d ). 

SO U RCE : 4 3 FR 33537, J u ly  31, 19 78 , u n le s s  
o t h e r w is e  n o t e d . 

§ 801.1 Definitions. 

W h e n  u s e d  in  t h e  a c t  a n d  t h e s e  
r u le s —  

(a )(1) Person. E x c e p t  a s  p r o v id e d  in  
p a r a g r a p h s  (a ) a n d  (b ) o f § 8 0 1.12 , t h e  
t e r m  person m e a n s  a n  u lt im a t e  p a r e n t  
e n t it y  a n d  a ll e n t it ie s  w h ic h  it  c o n -
t r o ls  d ir e c t ly  o r  in d ir e c t ly . 

Examples: 1. In  t h e  c a s e  o f c o r p o r a t io n s , 
‘‘p e r s o n ’’ e n c o m p a s s e s  t h e  e n t ir e  c o r p o r a t e  
s t r u c t u r e , in c lu d in g  a ll p a r e n t  c o r p o r a t io n s , 
s u b s id ia r ie s  a n d  d iv is io n s  (w h e t h e r  c o n s o li-
d a t e d  o r  u n c o n s o lid a t e d , a n d  w h e t h e r  in c o r -
p o r a t e d  o r  u n in c o r p o r a t e d ), a n d  a ll r e la t e d  

c o r p o r a t io n s  u n d e r  c o m m o n  c o n t r o l w it h  
a n y  o f t h e  fo r e g o in g . 

2 . Co r p o r a t io n s  A a n d  B a r e  e a c h  d ir e c t ly  
c o n t r o lle d  b y  t h e  s a m e  fo r e ig n  s t a t e . T h e y  
a r e  n o t  in c lu d e d  w it h in  t h e  s a m e  ‘‘p e r s o n ,’’ 
a lt h o u g h  t h e  c o r p o r a t io n s  a r e  u n d e r  c o m m o n  
c o n t r o l, b e c a u s e  t h e  fo r e ig n  s t a t e  w h ic h  c o n -
t r o ls  t h e m  is  n o t  a n  ‘‘e n t it y ’’ (s e e  
§ 8 0 1.1(a )(2 )). Co r p o r a t io n s  A a n d  B*  a r e  t h e  
u lt im a t e  p a r e n t  e n t it ie s  w it h in  p e r s o n s  ‘‘A’’, 
a n d  ‘‘B’’ w h ic h  in c lu d e  a n y  e n t it ie s  e a c h  m a y  
c o n t r o l. 

3. Sin c e  a  n a t u r a l p e r s o n  is  a n  e n t it y  (s e e  
§ 8 0 1.1(a )(2 )), a  n a t u r a l p e r s o n  a n d  a  c o r p o r a -
t io n  w h ic h  h e  o r  s h e  c o n t r o ls  a r e  p a r t  o f t h e  
s a m e  ‘‘p e r s o n .’’ If t h a t  n a t u r a l p e r s o n  c o n -
t r o ls  t w o  o t h e r w is e  s e p a r a t e  c o r p o r a t io n s , 
b o t h  c o r p o r a t io n s  a n d  t h e  n a t u r a l p e r s o n  a r e  
a ll p a r t  o f t h e  s a m e  ‘‘p e r s o n .’’ 

4 . Se e  t h e  e x a m p le  t o  § 8 0 1.2 (a ). 

(2 ) Entity. T h e  t e r m  entity m e a n s  a n y  
n a t u r a l p e r s o n , c o r p o r a t io n , c o m p a n y , 
p a r t n e r s h ip , jo in t  v e n t u r e , a s s o c ia t io n , 
jo in t -s t o c k  c o m p a n y , t r u s t , e s t a t e  o f a  
d e c e a s e d  n a t u r a l p e r s o n , fo u n d a t io n , 
fu n d , in s t it u t io n , s o c ie t y , u n io n , o r  
c lu b , w h e t h e r  in c o r p o r a t e d  o r  n o t , 
w h e r e v e r  lo c a t e d  a n d  o f w h a t e v e r  c it i-
z e n s h ip , o r  a n y  r e c e iv e r , t r u s t e e  in  
b a n k r u p t c y  o r  s im ila r  o ffic ia l o r  a n y  
liq u id a t in g  a g e n t  fo r  a n y  o f t h e  fo r e -
g o in g , in  h is  o r  h e r  c a p a c it y  a s  s u c h ; o r  
a n y  jo in t  v e n t u r e  o r  o t h e r  c o r p o r a t io n  
w h ic h  h a s  n o t  b e e n  fo r m e d  b u t  t h e  a c -
q u is it io n  o f t h e  v o t in g  s e c u r it ie s  o r  
o t h e r  in t e r e s t  in  w h ic h , if a lr e a d y  
fo r m e d , w o u ld  r e q u ir e  n o t ific a t io n  
u n d e r  t h e  a c t  a n d  t h e s e  r u le s : Provided, 

however, T h a t  t h e  t e r m  ‘‘e n t it y ’’ s h a ll 
n o t  in c lu d e  a n y  fo r e ig n  s t a t e , fo r e ig n  
g o v e r n m e n t , o r  a g e n c y  t h e r e o f (o t h e r  
t h a n  a  c o r p o r a t io n  e n g a g e d  in  c o m -
m e r c e ), n o r  t h e  U n it e d  St a t e s , a n y  o f 
t h e  St a t e s  t h e r e o f, o r  a n y  p o lit ic a l s u b -
d iv is io n  o r  a g e n c y  o f e it h e r  (o t h e r  t h a n  
a  c o r p o r a t io n  e n g a g e d  in  c o m m e r c e ). 

(3) Ultimate parent entity. T h e  t e r m  ul-

timate parent entity m e a n s  a n  e n t it y  
w h ic h  is  n o t  c o n t r o lle d  b y  a n y  o t h e r  
e n t it y . 
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Examples: 1. If c o r p o r a t io n  A h o ld s  10 0  p e r -
c e n t  o f t h e  s t o c k  o f s u b s id ia r y  B, a n d  B h o ld s  
75 p e r c e n t  o f t h e  s t o c k  o f it s  s u b s id ia r y  C, 
c o r p o r a t io n  A is  t h e  u lt im a t e  p a r e n t  e n t it y , 
s in c e  it  c o n t r o ls  s u b s id ia r y  B d ir e c t ly  a n d  
s u b s id ia r y  C in d ir e c t ly , a n d  s in c e  it  is  t h e  
e n t it y  w it h in  t h e  p e r s o n  w h ic h  is  n o t  c o n -
t r o lle d  b y  a n y  o t h e r  e n t it y . 

2 . If c o r p o r a t io n  A is  c o n t r o lle d  b y  n a t u r a l 
p e r s o n  D, n a t u r a l p e r s o n  D is  t h e  u lt im a t e  
p a r e n t  e n t it y . 

3. P a n d  Q a r e  t h e  u lt im a t e  p a r e n t  e n t it ie s  
w it h in  p e r s o n s  ‘‘P’’ a n d  ‘‘Q.’’ If P a n d  Q e a c h  
o w n  50  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f R, 
t h e n  P a n d  Q a r e  b o t h  u lt im a t e  p a r e n t s  o f R, 
a n d  R is  p a r t  o f b o t h  p e r s o n s  ‘‘P’’ a n d  ‘‘Q.’’ 

(b ) C ontrol. T h e  t e r m  c ontrol (a s  u s e d  
in  t h e  t e r m s  c ontrol(s), c ontrolling , c on-

trolled b y a n d  under c ommon c ontrol 

with) m e a n s : 
(1) Either. (i) H o ld in g  50  p e r c e n t  o r  

m o r e  o f t h e  o u t s t a n d in g  v o t in g  s e c u r i-
t ie s  o f a n  is s u e r  o r  

(ii) In  t h e  c a s e  o f a n  u n in c o r p o r a t e d  
e n t it y , h a v in g  t h e  r ig h t  t o  50  p e r c e n t  
o r  m o r e  o f t h e  p r o fit s  o f t h e  e n t it y , o r  
h a v in g  t h e  r ig h t  in  t h e  e v e n t  o f d is -
s o lu t io n  t o  50  p e r c e n t  o r  m o r e  o f t h e  
a s s e t s  o f t h e  e n t it y ; o r  

(2 ) H a v in g  t h e  c o n t r a c t u a l p o w e r  
p r e s e n t ly  t o  d e s ig n a t e  50  p e r c e n t  o r  
m o r e  o f t h e  d ir e c t o r s  o f a  fo r -p r o fit  o r  
n o t -fo r -p r o fit  c o r p o r a t io n , o r  in  t h e  
c a s e  o f t r u s t s  d e s c r ib e d  in  p a r a g r a p h s  
(c )(3) t h r o u g h  (5) o f t h is  s e c t io n , t h e  
t r u s t e e s  o f s u c h  a  t r u s t . 

Examples: 1. Co r p o r a t io n  A h o ld s  10 0  p e r -
c e n t  o f t h e  s t o c k  o f c o r p o r a t io n  B, 75 p e r c e n t  
o f t h e  s t o c k  o f c o r p o r a t io n  C, 50  p e r c e n t  o f 
t h e  s t o c k  o f c o r p o r a t io n  D, a n d  30  p e r c e n t  o f 
t h e  s t o c k  o f c o r p o r a t io n  E . Co r p o r a t io n  A 
c o n t r o ls  c o r p o r a t io n s  B, C a n d  D, b u t  n o t  
c o r p o r a t io n  E . Co r p o r a t io n  A is  t h e  u lt im a t e  
p a r e n t  e n t it y  o f a  p e r s o n  c o m p r is e d  o f c o r -
p o r a t io n s  A, B, C a n d  D, a n d  e a c h  o f t h e s e  
c o r p o r a t io n s  (b u t  n o t  c o r p o r a t io n  E ) is  ‘‘in -
c lu d e d  w it h in  t h e  p e r s o n .’’ 

2 . A s t a t u t o r y  lim it e d  p a r t n e r s h ip  a g r e e -
m e n t  p r o v id e s  a s  fo llo w s : T h e  g e n e r a l p a r t -
n e r  ‘‘A’’ is  e n t it le d  t o  50  p e r c e n t  o f t h e  p a r t -
n e r s h ip  p r o fit s , ‘‘B’’ is  e n t it le d  t o  4 0  p e r c e n t  
o f t h e  p r o fit s  a n d  ‘‘C’’ is  e n t it le d  t o  10  p e r c e n t  
o f t h e  p r o fit s . U p o n  d is s o lu t io n , ‘‘B’’ is  e n t i-
t le d  t o  75 p e r c e n t  o f t h e  p a r t n e r s h ip  a s s e t s  
a n d  ‘‘C’’ is  e n t it le d  t o  2 5 p e r c e n t  o f t h o s e  a s -
s e t s . All lim it e d  a n d  g e n e r a l p a r t n e r s  a r e  e n -
t it le d  t o  v o t e  o n  t h e  fo llo w in g  m a t t e r s : t h e  
d is s o lu t io n  o f t h e  p a r t n e r s h ip , t h e  t r a n s fe r  
o f a s s e t s  n o t  in  t h e  o r d in a r y  c o u r s e  o f b u s i-
n e s s , a n y  c h a n g e  in  t h e  n a t u r e  o f t h e  b u s i-
n e s s , a n d  t h e  r e m o v a l o f t h e  g e n e r a l p a r t n e r . 
T h e  in t e r e s t  o f e a c h  p a r t n e r  is  e v id e n c e d  b y  
a n  o w n e r s h ip  c e r t ific a t e  t h a t  is  t r a n s fe r a b le  

u n d e r  t h e  t e r m s  o f t h e  p a r t n e r s h ip  a g r e e -

m e n t  a n d  is  s u b je c t  t o  t h e  Se c u r it ie s  Ac t  o f 

19 33. Fo r  p u r p o s e s  o f t h e s e  r u le s , c o n t r o l o f 

t h is  p a r t n e r s h ip  is  d e t e r m in e d  b y  s u b p a r a -

g r a p h  (1)(ii) o f t h is  p a r a g r a p h . Alt h o u g h  

p a r t n e r s h ip  in t e r e s t s  m a y  b e  s e c u r it ie s  a n d  

h a v e  s o m e  v o t in g  r ig h t s  a t t a c h e d  t o  t h e m , 

t h e y  d o  n o t  e n t it le  t h e  o w n e r  o f t h a t  in t e r e s t  

t o  v o t e  fo r  a  c o r p o r a t e  ‘‘d ir e c t o r ’’ o r  ‘‘a n  in d i-

v id u a l e x e r c is in g  s im ila r  fu n c t io n s ’’ a s  r e -

q u ir e d  b y  § 8 0 1.1(f)(1) b e lo w . T h u s  c o n t r o l o f a  

p a r t n e r s h ip  is  n o t  d e t e r m in e d  o n  t h e  b a s is  o f 

e it h e r  s u b p a r a g r a p h  (1)(i) o r  (2 ) o f t h is  p a r a -

g r a p h . Co n s e q u e n t ly , ‘‘A’’ is  d e e m e d  t o  c o n -

t r o l t h e  p a r t n e r s h ip  b e c a u s e  o f it s  r ig h t  t o  50  

p e r c e n t  o f t h e  p a r t n e r s h ip ’s  p r o fit s . ‘‘B’’ is  

a ls o  d e e m e d  t o  c o n t r o l t h e  p a r t n e r s h ip  b e -

c a u s e  it  is  e n t it le d  t o  75 p e r c e n t  o f t h e  p a r t -

n e r s h ip ’s  a s s e t s  u p o n  d is s o lu t io n . 

3. ‘‘A’’ is  a  n o n p r o fit  c h a r it a b le  fo u n d a t io n  

t h a t  h a s  fo r m e d  a  p a r t n e r s h ip  jo in t  v e n t u r e  

w it h  ‘‘B,’’ a  n o n p r o fit  u n iv e r s it y , t o  e s t a b lis h  

C, a  n o n p r o fit  h o s p it a l c o r p o r a t io n  t h a t  d o e s  

n o t  is s u e  v o t in g  s e c u r it ie s . Pu r s u a n t  t o  it s  

c h a r t e r  ‘‘A’’ a n d  ‘‘B’’ a r e  e a c h  e n t it le d  t o  a p -

p o in t  t h r e e  o f C’s  s ix  d ir e c t o r s . ‘‘A’’ a n d  ‘‘B’’ 

w o u ld  e a c h  b e  d e e m e d  t o  c o n t r o l C, p u r s u a n t  

t o  § 8 0 1.1(b )(2 ) b e c a u s e  e a c h  is  d e e m e d  t o  h a v e  

t h e  c o n t r a c t u a l p o w e r  p r e s e n t ly  t o  d e s ig n a t e  

50  p e r c e n t  o r  m o r e  o f t h e  d ir e c t o r s  o f a  n o t - 

fo r -p r o fit  c o r p o r a t io n . 

4 . ‘‘A’’ is  e n t it le d  t o  50  p e r c e n t  o f t h e  p r o fit s  

o f p a r t n e r s h ip  B a n d  50  p e r c e n t  o f t h e  p r o fit s  

o f p a r t n e r s h ip  C. B a n d  C fo r m  a  p a r t n e r s h ip  

E  w it h  ‘‘D’’ in  w h ic h  e a c h  e n t it y  h a s  a  r ig h t  

t o  o n e -t h ir d  o f t h e  p r o fit s . W h e n  E  a c q u ir e s  

c o m p a n y  X, ‘‘A’’ m u s t  r e p o r t  t h e  t r a n s a c t io n  

(a s s u m in g  it  is  o t h e r w is e  r e p o r t a b le ). Pu r s u -

a n t  t o  § 8 0 1.1(b )(1)(ii), E  is  d e e m e d  t o  b e  c o n -

t r o lle d  b y  ‘‘A,’’ e v e n  t h o u g h  ‘‘A’’ u lt im a t e ly  

w ill r e c e iv e  o n ly  o n e -t h ir d  o f t h e  p r o fit s  o f 

E . Be c a u s e  B a n d  C a r e  c o n s id e r e d  a s  p a r t  o f 

‘‘A,’’ t h e  r u le s  a t t r ib u t e  a ll p r o fit s  t o  w h ic h  B 

a n d  C a r e  e n t it le d  (t w o -t h ir d s  o f t h e  p r o fit s  

o f E  in  t h is  e x a m p le ) t o  ‘‘A.’’ 

(c ) H old. (1) Su b je c t  t o  t h e  p r o v is io n s  
o f p a r a g r a p h s  (c ) (2 ) t h r o u g h  (8 ) o f t h is  
s e c t io n , t h e  t e r m  hold (a s  u s e d  in  t h e  
t e r m s  hold(s), holding , holder a n d  held) 
m e a n s  b e n e fic ia l o w n e r s h ip , w h e t h e r  
d ir e c t , o r  in d ir e c t  t h r o u g h  fid u c ia r ie s , 
a g e n t s , c o n t r o lle d  e n t it ie s  o r  o t h e r  
m e a n s . 

Example: If a  s t o c k b r o k e r  h a s  s t o c k  in  

‘‘s t r e e t  n a m e ’’ fo r  t h e  a c c o u n t  o f a  n a t u r a l 

p e r s o n , o n ly  t h e  n a t u r a l p e r s o n  (w h o  h a s  

b e n e fic ia l o w n e r s h ip ) a n d  n o t  t h e  s t o c k -

b r o k e r  (w h ic h  m a y  h a v e  r e c o r d  t it le ) ‘‘h o ld s ’’ 

t h a t  s t o c k . 

(2 ) T h e  h o ld in g s  o f s p o u s e s  a n d  t h e ir  
m in o r  c h ild r e n  s h a ll b e  h o ld in g s  o f 
e a c h  o f t h e m . 

VerDate Mar<15>2010 11:49 Mar 18, 2011 Jkt 223051 PO 00000 Frm 00686 Fmt 8010 Sfmt 8010 Y:\SGML\223051.XXX 223051e
ro

w
e

 o
n

 D
S

K
5

C
L

S
3

C
1

P
R

O
D

 w
it
h

 C
F

R



677 

Fe d e ra l Tra d e  Co m m is s io n  § 801.1 

(3) E x c e p t  fo r  a  c o m m o n  t r u s t  fu n d  o r  
c o lle c t iv e  in v e s t m e n t  fu n d  w it h in  t h e  
m e a n in g  o f 12  CFR 9 .18 (a ) (b o t h  o f 
w h ic h  a r e  h e r e a ft e r  r e fe r r e d  t o  in  t h is  
p a r a g r a p h  a s  ‘‘c o lle c t iv e  in v e s t m e n t  
fu n d s ’’), a n d  a n y  r e v o c a b le  t r u s t  o r  a n  
ir r e v o c a b le  t r u s t  in  w h ic h  t h e  s e t t lo r  
r e t a in s  a  r e v e r s io n a r y  in t e r e s t  in  t h e  
c o r p u s , a  t r u s t , in c lu d in g  a  p e n s io n  
t r u s t , s h a ll h o ld  a ll a s s e t s  a n d  v o t in g  
s e c u r it ie s  c o n s t it u t in g  t h e  c o r p u s  o f 
t h e  t r u s t . 

Example: U n d e r  t h is  p a r a g r a p h  t h e  t r u s t —  

a n d  n o t  t h e  t r u s t e e — ‘‘h o ld s ’’ t h e  v o t in g  s e c u -

r it ie s  a n d  a s s e t s  c o n s t it u t in g  t h e  c o r p u s  o f 

a n y  ir r e v o c a b le  t r u s t  (in  w h ic h  t h e  s e t t lo r  

r e t a in s  n o  r e v e r s io n a r y  in t e r e s t , a n d  w h ic h  

is  n o t  a  c o lle c t iv e  in v e s t m e n t  fu n d ). T h e r e -

fo r e , t h e  t r u s t e e  n e e d  n o t  a g g r e g a t e  it s  h o ld -

in g s  o f a n y  o t h e r  a s s e t s  o r  v o t in g  s e c u r it ie s  

w it h  t h e  h o ld in g s  o f t h e  t r u s t  fo r  p u r p o s e s  o f 

d e t e r m in in g  w h e t h e r  t h e  r e q u ir e m e n t s  o f t h e  

a c t  a p p ly  t o  a n  a c q u is it io n  b y  t h e  t r u s t . 

Sim ila r ly , t h e  t r u s t e e , if m a k in g  a n  a c q u is i-

t io n  fo r  it s  o w n  a c c o u n t , n e e d  n o t  a g g r e g a t e  

it s  h o ld in g s  w it h  t h o s e  o f a n y  t r u s t s  fo r  

w h ic h  it  s e r v e s  a s  t r u s t e e . (H o w e v e r , t h e  

t r u s t e e  m u s t  a g g r e g a t e  a n y  c o lle c t iv e  in -

v e s t m e n t  fu n d s  w h ic h  it  a d m in is t e r s ; s e e  

p a r a g r a p h  (c )(6) o f t h is  s e c t io n .) 

(4 ) T h e  a s s e t s  a n d  v o t in g  s e c u r it ie s  
c o n s t it u t in g  t h e  c o r p u s  o f a  r e v o c a b le  
t r u s t  o r  t h e  c o r p u s  o f a n  ir r e v o c a b le  
t r u s t  in  w h ic h  t h e  s e t t lo r (s ) r e t a in (s ) a  
r e v e r s io n a r y  in t e r e s t  in  t h e  c o r p u s  
s h a ll b e  h o ld in g s  o f t h e  s e t t lo r (s ) o f 
s u c h  t r u s t . 

(5) E x c e p t  a s  p r o v id e d  in  p a r a g r a p h  
(c )(4 ) o f t h is  s e c t io n , b e n e fic ia r ie s  o f a  
t r u s t , in c lu d in g  a  p e n s io n  t r u s t  o r  a  
c o lle c t iv e  in v e s t m e n t  fu n d , s h a ll n o t  
h o ld  a n y  a s s e t s  o r  v o t in g  s e c u r it ie s  
c o n s t it u t in g  t h e  c o r p u s  o f s u c h  t r u s t . 

(6) A b a n k  o r  t r u s t  c o m p a n y  w h ic h  
a d m in is t e r s  o n e  o r  m o r e  c o lle c t iv e  in -
v e s t m e n t  fu n d s  s h a ll h o ld  a ll a s s e t s  
a n d  v o t in g  s e c u r it ie s  c o n s t it u t in g  t h e  
c o r p u s  o f e a c h  s u c h  fu n d . 

Example: Su p p o s e  A, a  b a n k  o r  t r u s t  c o m -
p a n y , a d m in is t e r s  c o lle c t iv e  in v e s t m e n t  
fu n d s  W , X, Y a n d  Z. W h e n e v e r  p e r s o n  ‘‘A’’ is  
t o  m a k e  a n  a c q u is it io n , w h e t h e r  o f n o t  o n  
b e h a lf o f o n e  o r  m o r e  o f t h e  fu n d s , it  m u s t  
a g g r e g a t e  t h e  h o ld in g s  o f W , X, Y a n d  Z in  
d e t e r m in in g  w h e t h e r  t h e  r e q u ir e m e n t s  o f t h e  
a c t  a p p ly  t o  t h e  a c q u is it io n . 

(7) An  in s u r a n c e  c o m p a n y  s h a ll h o ld  
a ll a s s e t s  a n d  v o t in g  s e c u r it ie s  h e ld  fo r  
t h e  b e n e fit  o f a n y  g e n e r a l a c c o u n t  o f, 

o r  a n y  s e p a r a t e  a c c o u n t  a d m in is t e r e d  
b y , s u c h  c o m p a n y . 

(8 ) A p e r s o n  h o ld s  a ll a s s e t s  a n d  v o t -
in g  s e c u r it ie s  h e ld  b y  t h e  e n t it ie s  in -
c lu d e d  w it h in  it ; in  a d d it io n  t o  it s  o w n  
h o ld in g , a n  e n t it y  h o ld s  a ll a s s e t s  a n d  
v o t in g  s e c u r it ie s  h e ld  b y  t h e  e n t it ie s  
w h ic h  it  c o n t r o ls  d ir e c t ly  o r  in d ir e c t ly . 

(d ) A ffiliate. An  e n t it y  is  a n  a ffilia t e  
o f a  p e r s o n  if it  is  c o n t r o lle d , d ir e c t ly  
o r  in d ir e c t ly , b y  t h e  u lt im a t e  p a r e n t  
e n t it y  o f s u c h  p e r s o n . 

(e )(1)(i) United S tates person. T h e  t e r m  
United S tates person m e a n s  a  p e r s o n  t h e  
u lt im a t e  p a r e n t  e n t it y  o f w h ic h —  

(A) Is  in c o r p o r a t e d  in  t h e  U n it e d  
St a t e s , is  o r g a n iz e d  u n d e r  t h e  la w s  o f 
t h e  U n it e d  St a t e s  o r  h a s  it s  p r in c ip a l 
o ffic e s  w it h in  t h e  U n it e d  St a t e s ; o r  

(B) If a  n a t u r a l p e r s o n , e it h e r  is  a  c it -
iz e n  o f t h e  U n it e d  St a t e s  o r  r e s id e s  in  
t h e  U n it e d  St a t e s . 

(ii) United S tates issuer. T h e  t e r m  
United S tates issuer m e a n s  a n  is s u e r  
w h ic h  is  in c o r p o r a t e d  in  t h e  U n it e d  
St a t e s , is  o r g a n iz e d  u n d e r  t h e  la w s  o f 
t h e  U n it e d  St a t e s  o r  h a s  it s  p r in c ip a l 
o ffic e s  w it h in  t h e  U n it e d  St a t e s . 

(2 )(i) F oreig n person. T h e  t e r m  foreig n 

person m e a n s  a  p e r s o n  t h e  u lt im a t e  
p a r e n t  e n t it y  o f w h ic h —  

(A) Is  n o t  in c o r p o r a t e d  in  t h e  U n it e d  
St a t e s , is  n o t  o r g a n iz e d  u n d e r  t h e  la w s  
o f t h e  U n it e d  St a t e s  a n d  d o e s  n o t  h a v e  
it s  p r in c ip a l o ffic e s  w it h in  t h e  U n it e d  
St a t e s ; o r  

(B) If a  n a t u r a l p e r s o n , n e it h e r  is  a  
c it iz e n  o f t h e  U n it e d  St a t e s  n o r  r e s id e s  
in  t h e  U n it e d  St a t e s . 

(ii) F oreig n issuer. T h e  t e r m  foreig n 

issuer m e a n s  a n  is s u e r  w h ic h  is  n o t  in -
c o r p o r a t e d  in  t h e  U n it e d  St a t e s , is  n o t  
o r g a n iz e d  u n d e r  t h e  la w s  o f t h e  U n it e d  
St a t e s  a n d  d o e s  n o t  h a v e  it s  p r in c ip a l 
o ffic e s  w it h in  t h e  U n it e d  St a t e s . 

(f)(1)(i) V oting  sec urities. T h e  t e r m  
v o t in g  s e c u r it ie s  m e a n s  a n y  s e c u r it ie s  
w h ic h  a t  p r e s e n t  o r  u p o n  c o n v e r s io n  
e n t it le  t h e  o w n e r  o r  h o ld e r  t h e r e o f t o  
v o t e  fo r  t h e  e le c t io n  o f d ir e c t o r s  o f t h e  
is s u e r , o r  o f a n  e n t it y  in c lu d e d  w it h in  
t h e  s a m e  p e r s o n  a s  t h e  is s u e r . 

(ii) N on-c orporate interest. T h e  t e r m  
‘‘n o n -c o r p o r a t e  in t e r e s t ’’ m e a n s  a n  in -
t e r e s t  in  a n y  u n in c o r p o r a t e d  e n t it y  
w h ic h  g iv e s  t h e  h o ld e r  t h e  r ig h t  t o  a n y  
p r o fit s  o f t h e  e n t it y  o r  in  t h e  e v e n t  o f 
d is s o lu t io n  o f t h a t  e n t it y  t h e  r ig h t  t o  
a n y  o f it s  a s s e t s  a ft e r  p a y m e n t  o f it s  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.1 

d e b t s . T h e s e  u n in c o r p o r a t e d  e n t it ie s  
in c lu d e , b u t  a r e  n o t  lim it e d  t o , g e n e r a l 
p a r t n e r s h ip s , lim it e d  p a r t n e r s h ip s , 
lim it e d  lia b ilit y  p a r t n e r s h ip s , lim it e d  
lia b ilit y  c o m p a n ie s , c o o p e r a t iv e s  a n d  
b u s in e s s  t r u s t s ; b u t  t h e s e  u n in c o r -
p o r a t e d  e n t it ie s  d o  n o t  in c lu d e  t r u s t s  
d e s c r ib e d  in  p a r a g r a p h s  (c )(3) t h r o u g h  
(5) o f t h is  s e c t io n  a n d  a n y  in t e r e s t  in  
s u c h  a  t r u s t  is  n o t  a  n o n -c o r p o r a t e  in -
t e r e s t  a s  d e fin e d  b y  t h is  r u le . 

(2 ) C onvertib le voting  sec urity. T h e  
t e r m  c onvertib le voting  sec urity m e a n s  a  
v o t in g  s e c u r it y  w h ic h  p r e s e n t ly  d o e s  
n o t  e n t it le  it s  o w n e r  o r  h o ld e r  t o  v o t e  
fo r  d ir e c t o r s  o f a n y  e n t it y . 

(3) C onversion. T h e  t e r m  c onversion 

m e a n s  t h e  e x e r c is e  o f a  r ig h t  in h e r e n t  
in  t h e  o w n e r s h ip  o r  h o ld in g  o f p a r -
t ic u la r  v o t in g  s e c u r it ie s  t o  e x c h a n g e  
s u c h  s e c u r it ie s  fo r  s e c u r it ie s  w h ic h  
p r e s e n t ly  e n t it le  t h e  o w n e r  o r  h o ld e r  
t o  v o t e  fo r  d ir e c t o r s  o f t h e  is s u e r  o r  o f 
a n y  e n t it y  in c lu d e d  w it h in  t h e  s a m e  
p e r s o n  a s  t h e  is s u e r . 

Examples: 1. T h e  a c q u is it io n  o f c o n v e r t ib le  
d e b e n t u r e s  w h ic h  a r e  c o n v e r t ib le  in t o  c o m -
m o n  s t o c k  is  a n  a c q u is it io n  o f ‘‘v o t in g  s e c u -
r it ie s .’’ H o w e v e r , § 8 0 2 .31 e x e m p t s  t h e  a c q u is i-
t io n  o f s u c h  s e c u r it ie s  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  a c t , p r o v id e d  t h a t  t h e y  h a v e  n o  
p r e s e n t  v o t in g  r ig h t s . 

2 . O p t io n s  a n d  w a r r a n t s  a r e  a ls o  ‘‘v o t in g  s e -
c u r it ie s ’’ fo r  p u r p o s e s  o f t h e  a c t , b e c a u s e  
t h e y  c a n  b e  e x c h a n g e d  fo r  s e c u r it ie s  w it h  
p r e s e n t  v o t in g  r ig h t s . Se c t io n  8 0 2 .31 e x e m p t s  
t h e  a c q u is it io n  o f o p t io n s  a n d  w a r r a n t s  a s  
w e ll, s in c e  t h e y  d o  n o t  t h e m s e lv e s  h a v e  
p r e s e n t  v o t in g  r ig h t s  a n d  h e n c e  a r e  c o n v e r t -
ib le  v o t in g  s e c u r it ie s . No t ific a t io n  m a y  b e  
r e q u ir e d  p r io r  t o  e x e r c is in g  o p t io n s  a n d  w a r -
r a n t s , h o w e v e r . 

3. As s u m e  t h a t  X h a s  is s u e d  p r e fe r r e d  
s h a r e s  w h ic h  p r e s e n t ly  e n t it le  t h e  h o ld e r  t o  
v o t e  fo r  d ir e c t o r s  o f X, a n d  t h a t  t h e s e  s h a r e s  
a r e  c o n v e r t ib le  in t o  c o m m o n  s h a r e s  o f X. Be -
c a u s e  t h e  p r e fe r r e d  s h a r e s  c o n fe r  a  p r e s e n t  
r ig h t  t o  v o t e  fo r  d ir e c t o r s  o f X, t h e y  a r e  
‘‘v o t in g  s e c u r it ie s .’’ (Se e  § 8 0 1.1(f)(1).) T h e y  
a r e  n o t  ‘‘c o n v e r t ib le  v o t in g  s e c u r it ie s ,’’ h o w -
e v e r , b e c a u s e  t h e  d e fin it io n  o f t h a t  t e r m  e x -
c lu d e s  s e c u r it ie s  w h ic h  c o n fe r  a  p r e s e n t  
r ig h t  t o  v o t e  fo r  d ir e c t o r s  o f a n y  e n t it y . (Se e  
§ 8 0 1.1(f)(2 ).) T h u s , a n  a c q u is it io n  o f t h e s e  
p r e fe r r e d  s h a r e s  is s u e d  b y  X w o u ld  n o t  b e  e x -
e m p t  a s  a n  a c q u is it io n  o f ‘‘c o n v e r t ib le  v o t in g  
s e c u r it ie s .’’ (Se e  § 8 0 2 .31.) If t h e  c r it e r ia  in  
s e c t io n  7A(a ) a r e  m e t , a n  a c q u is it io n  o f X’s  
p r e fe r r e d  s h a r e s  w o u ld  b e  s u b je c t  t o  t h e  r e -
p o r t in g  a n d  w a it in g  p e r io d  r e q u ir e m e n t s  o f 
t h e  Ac t . Mo r e o v e r , t h e  c o n v e r s io n  o f t h e s e  
p r e fe r r e d  s h a r e s  in t o  c o m m o n  s h a r e s  o f X 
w o u ld  a ls o  b e  p o t e n t ia lly  r e p o r t a b le , s in c e  

t h e  h o ld e r  w o u ld  b e  e x e r c is in g  a  r ig h t  t o  e x -

c h a n g e  p a r t ic u la r  v o t in g  s e c u r it ie s  fo r  d if-

fe r e n t  v o t in g  s e c u r it ie s  h a v in g  a  p r e s e n t  

r ig h t  t o  v o t e  fo r  d ir e c t o r s  o f t h e  is s u e r . Be -

c a u s e  t h is  e x c h a n g e  w o u ld  b e  a  ‘‘c o n v e r s io n ,’’ 

§ 8 0 1.30  w o u ld  a p p ly . (Se e  § 8 0 1.30 (a )(6).) 

(g )(1) T ender offer. T h e  t e r m  tender 

offer m e a n s  a n y  o ffe r  t o  p u r c h a s e  v o t -
in g  s e c u r it ie s  w h ic h  is  a  t e n d e r  o ffe r  
w it h in  t h e  m e a n in g  o f s e c t io n  14  o f t h e  
Se c u r it ie s  E x c h a n g e  Ac t  o f 19 34 , 15 
U .S.C. 78 n . 

(2 ) C ash tender offer. T h e  t e r m  c ash 

tender offer m e a n s  a  t e n d e r  o ffe r  in  
w h ic h  c a s h  is  t h e  o n ly  c o n s id e r a t io n  
o ffe r e d  t o  t h e  h o ld e r s  o f t h e  v o t in g  s e -
c u r it ie s  t o  b e  a c q u ir e d . 

(3) N on-c ash tender offer. T h e  t e r m  
non-c ash tender offer m e a n s  a n y  t e n d e r  
o ffe r  w h ic h  is  n o t  a  c a s h  t e n d e r  o ffe r . 

(h ) N otific ation threshold. T h e  t e r m  
‘‘n o t ific a t io n  t h r e s h o ld ’’ m e a n s : 

(1) An  a g g r e g a t e  t o t a l a m o u n t  o f v o t -
in g  s e c u r it ie s  o f t h e  a c q u ir e d  p e r s o n  
v a lu e d  a t  g r e a t e r  t h a n  $ 50  m illio n  (a s  
a d ju s t e d ) b u t  le s s  t h a n  $ 10 0  m illio n  (a s  
a d ju s t e d ); 

(2 ) An  a g g r e g a t e  t o t a l a m o u n t  o f v o t -
in g  s e c u r it ie s  o f t h e  a c q u ir e d  p e r s o n  
v a lu e d  a t  $ 10 0  m illio n  (a s  a d ju s t e d ) o r  
g r e a t e r  b u t  le s s  t h a n  $ 50 0  m illio n  (a s  
a d ju s t e d ); 

(3) An  a g g r e g a t e  t o t a l a m o u n t  o f v o t -
in g  s e c u r it ie s  o f t h e  a c q u ir e d  p e r s o n  
v a lu e d  a t  $ 50 0  m illio n  (a s  a d ju s t e d ) o r  
g r e a t e r ; 

(4 ) T w e n t y -fiv e  p e r c e n t  o f t h e  o u t -
s t a n d in g  v o t in g  s e c u r it ie s  o f a n  is s u e r  
if v a lu e d  a t  g r e a t e r  t h a n  $ 1 b illio n  (a s  
a d ju s t e d ); o r  

(5) Fift y  p e r c e n t  o f t h e  o u t s t a n d in g  
v o t in g  s e c u r it ie s  o f a n  is s u e r  if v a lu e d  
a t  g r e a t e r  t h a n  $ 50  m illio n  (a s  a d -
ju s t e d ). 

(i)(1) S olely for the purpose of invest-

ment. V o t in g  s e c u r it ie s  a r e  h e ld  o r  a c -
q u ir e d  ‘‘s o le ly  fo r  t h e  p u r p o s e  o f in v e s t -
m e n t ’’ if t h e  p e r s o n  h o ld in g  o r  a c q u ir -
in g  s u c h  v o t in g  s e c u r it ie s  h a s  n o  in t e n -
t io n  o f p a r t ic ip a t in g  in  t h e  fo r m u la -
t io n , d e t e r m in a t io n , o r  d ir e c t io n  o f t h e  
b a s ic  b u s in e s s  d e c is io n s  o f t h e  is s u e r . 

Example: If a  p e r s o n  h o ld s  s t o c k  ‘‘s o le ly  fo r  
t h e  p u r p o s e  o f in v e s t m e n t ’’ a n d  t h e r e a ft e r  
d e c id e s  t o  in flu e n c e  o r  p a r t ic ip a t e  in  m a n -
a g e m e n t  o f t h e  is s u e r  o f t h a t  s t o c k , t h e  
s t o c k  is  n o  lo n g e r  h e ld  ‘‘s o le ly  fo r  t h e  p u r -
p o s e  o f in v e s t m e n t .’’ 
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Fe d e ra l Tra d e  Co m m is s io n  § 801.2  

(2 ) Investment assets. T h e  t e r m  invest-

ment assets m e a n s  c a s h , d e p o s it s  in  fi-

n a n c ia l in s t it u t io n s , o t h e r  m o n e y  m a r -

k e t  in s t r u m e n t s , a n d  in s t r u m e n t s  e v i-

d e n c in g  g o v e r n m e n t  o b lig a t io n s . 

(j) Eng ag ed in manufac turing . A p e r -

s o n  is  e n g a g e d  in  m a n u fa c t u r in g  if it  

p r o d u c e s  a n d  d e r iv e s  a n n u a l s a le s  o r  

r e v e n u e s  in  e x c e s s  o f $ 1 m illio n  fr o m  

p r o d u c t s  w it h in  in d u s t r ie s  in  Se c t o r s  

31– 33 a s  c o d e d  b y  t h e  No r t h  Am e r ic a n  

In d u s t r y  Cla s s ific a t io n  Sy s t e m  (2 0 0 2  

E d it io n ) p u b lis h e d  b y  t h e  E x e c u t iv e  O f-

fic e  o f t h e  Pr e s id e n t , O ffic e  o f Ma n a g e -

m e n t  a n d  Bu d g e t . 

(k ) United S tates. T h e  t e r m  United 

S tates s h a ll in c lu d e  t h e  s e v e r a l St a t e s , 

t h e  t e r r it o r ie s , p o s s e s s io n s , a n d  c o m -

m o n w e a lt h s  o f t h e  U n it e d  St a t e s , a n d  

t h e  Dis t r ic t  o f Co lu m b ia . 

(l) C ommerc e. T h e  t e r m  c ommerc e s h a ll 

h a v e  t h e  m e a n in g  a s c r ib e d  t o  t h a t  

t e r m  in  s e c t io n  1 o f t h e  Cla y t o n  Ac t , 15 

U .S.C. 12 , o r  s e c t io n  4  o f t h e  Fe d e r a l 

T r a d e  Co m m is s io n  Ac t , 15 U .S.C. 4 4 . 

(m ) T he ac t. Re fe r e n c e s  t o  ‘‘t h e  a c t ’’ 

r e fe r  t o  Se c t io n  7A o f t h e  Cla y t o n  Ac t , 

15 U .S.C. 18 a , a s  a d d e d  b y  s e c t io n  2 0 1 o f 

t h e  H a r t -Sc o t t -Ro d in o  An t it r u s t  Im -

p r o v e m e n t s  Ac t  o f 19 76, Pu b . L . 9 4 – 4 35, 

9 0  St a t . 139 0 , a n d  a s  a m e n d e d  b y  Pu b . 

L . 10 6– 553, 114  St a t . 2 762 . Re fe r e n c e s  t o  

‘‘Se c t io n  7A( ) ’’ r e fe r  t o  s u b s e c t io n s  o f 

Se c t io n  7A o f t h e  Cla y t o n  Ac t . Re f-

e r e n c e s  t o  ‘‘t h is  s e c t io n ’’ r e fe r  t o  t h e  

s e c t io n  o f t h e s e  r u le s  in  w h ic h  t h e  

t e r m  a p p e a r s . 

(n ) (as adjusted). T h e  p a r e n t h e t ic a l 

‘‘(a s  a d ju s t e d ) ’’ r e fe r s  t o  t h e  a d ju s t e d  

v a lu e s  p u b lis h e d  in  t h e  FE DE RAL RE G -

IST E R n o t ic e  t it le d  ‘‘Re v is e d  J u r is d ic -

t io n a l T h r e s h o ld  fo r  Se c t io n  7A o f t h e  

Cla y t o n  Ac t .’’ T h is  FE DE RAL RE G IST E R 

n o t ic e  w ill b e  p u b lis h e d  in  J a n u a r y  o f 

e a c h  y e a r  a n d  t h e  v a lu e s  c o n t a in e d  

t h e r e in  w ill b e  e ffe c t iv e  a s  o f t h e  e ffe c -

t iv e  d a t e  p u b lis h e d  in  t h e  FE DE RAL  

RE G IST E R n o t ic e  a n d  w ill r e m a in  e ffe c -

t iv e  u n t il s u p e r s e d e d  in  t h e  n e x t  c a l-

e n d a r  y e a r . T h e  n o t ic e  w ill a ls o  b e  

a v a ila b le  a t  http://www.ftc .g ov. Su c h  a d -

ju s t e d  v a lu e s  w ill b e  c a lc u la t e d  in  a c -

c o r d a n c e  w it h  Se c t io n  7A(a )(2 )(A) a n d  

w ill b e  r o u n d e d  u p  t o  t h e  n e x t  h ig h e s t  
$ 10 0 ,0 0 0 . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 2 9 , J u ly  2 9 , 19 8 3; 52  FR 2 0 0 63, Ma y  2 9 , 
19 8 7; 66 FR 8 68 7, Fe b . 1, 2 0 0 1; 66 FR 2 3565, Ma y  
9 , 2 0 0 1; 68  FR 2 4 30 , J a n . 17, 2 0 0 3; 70  FR 4 9 9 0 , 
J a n . 31, 2 0 0 5; 70  FR 11510 , Ma r . 8 , 2 0 0 5; 70  FR 
73372 , De c . 12 , 2 0 0 5; 70  FR 77313, De c . 30 , 2 0 0 5] 

§ 801.2 A c q u ir ing  a nd  a c q u ir ed  p er -
sons. 

(a ) An y  p e r s o n  w h ic h , a s  a  r e s u lt  o f 
a n  a c q u is it io n , w ill h o ld  v o t in g  s e c u r i-
t ie s  o r  a s s e t s , e it h e r  d ir e c t ly  o r  in d i-
r e c t ly , o r  t h r o u g h  fid u c ia r ie s , a g e n t s , 
o r  o t h e r  e n t it ie s  a c t in g  o n  b e h a lf o f 
s u c h  p e r s o n , is  a n  a c q u ir in g  p e r s o n . 

Example: As s u m e  t h a t  c o r p o r a t io n s  A a n d  
B, w h ic h  a r e  e a c h  u lt im a t e  p a r e n t  e n t it le s  o f 
t h e ir  r e s p e c t iv e  ‘‘p e r s o n s ,’’ c r e a t e d  a  jo in t  
v e n t u r e , c o r p o r a t io n  V , a n d  t h a t  e a c h  h o ld s  
h a lf o f V ’s  s h a r e s . T h e r e fo r e , A a n d  B e a c h  
c o n t r o l V  (s e e  § 8 0 1.1(b )), a n d  V  is  in c lu d e d  
w it h in  t w o  p e r s o n s , ‘‘A’’ a n d  ‘‘B.’’ U n d e r  t h is  
s e c t io n , if V  is  t o  a c q u ir e  c o r p o r a t io n  X, 
b o t h  ‘‘A’’ a n d  ‘‘B’’ a r e  a c q u ir in g  p e r s o n s . 

(b ) E x c e p t  a s  p r o v id e d  in  p a r a g r a p h s  
(a ) a n d  (b ) o f § 8 0 1.12 , t h e  p e r s o n (s ) 
w it h in  w h ic h  t h e  e n t it y  w h o s e  a s s e t s  
o r  v o t in g  s e c u r it ie s  a r e  b e in g  a c q u ir e d  
is  in c lu d e d , is  a n  a c q u ir e d  p e r s o n . 

Examples: 1. As s u m e  t h a t  p e r s o n  ‘‘Q’’ w ill 
a c q u ir e  v o t in g  s e c u r it ie s  o f c o r p o r a t io n  X 
h e ld  b y  ‘‘P’’ a n d  t h a t  X is  n o t  in c lu d e d  w it h in  
p e r s o n  ‘‘P.’’ U n d e r  t h is  s e c t io n , t h e  a c q u ir e d  
p e r s o n  is  t h e  p e r s o n  w it h in  w h ic h  X is  in -
c lu d e d , a n d  is  n o t  ‘‘P.’’ 

2 . In  t h e  e x a m p le  t o  p a r a g r a p h  (a ) o f t h is  
s e c t io n , if V  w e r e  t o  b e  a c q u ir e d  b y  X, t h e n  
b o t h  ‘‘A’’ a n d  ‘‘B’’ w o u ld  b e  a c q u ir e d  p e r s o n s . 

(c ) Fo r  p u r p o s e s  o f t h e  a c t  a n d  t h e s e  
r u le s , a  p e r s o n  m a y  b e  a n  a c q u ir in g  
p e r s o n  a n d  a n  a c q u ir e d  p e r s o n  w it h  r e -
s p e c t  t o  s e p a r a t e  a c q u is it io n s  w h ic h  
c o m p r is e  a  s in g le  t r a n s a c t io n . 

(d )(1)(i) Me r g e r s  a n d  c o n s o lid a t io n s  
a r e  t r a n s a c t io n s  s u b je c t  t o  t h e  a c t  a n d  
s h a ll b e  t r e a t e d  a s  a c q u is it io n s  o f v o t -
in g  s e c u r it ie s . 

(ii) In  a  m e r g e r , t h e  p e r s o n  w h ic h , 
a ft e r  c o n s u m m a t io n , w ill in c lu d e  t h e  
c o r p o r a t io n  in  e x is t e n c e  p r io r  t o  c o n -
s u m m a t io n  w h ic h  is  d e s ig n a t e d  a s  t h e  
s u r v iv in g  c o r p o r a t io n  in  t h e  p la n , 
a g r e e m e n t , o r  c e r t ific a t e  o f m e r g e r  r e -
q u ir e d  t o  b e  file d  w it h  St a t e  a u t h o r i-
t ie s  t o  e ffe c t u a t e  t h e  t r a n s a c t io n  s h a ll 
b e  d e e m e d  t o  h a v e  m a d e  a n  a c q u is it io n  
o f v o t in g  s e c u r it ie s . 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.2  

(2 )(i) An y  p e r s o n  p a r t y  t o  a  m e r g e r  o r  
c o n s o lid a t io n  is  a n  a c q u ir in g  p e r s o n  if, 
a s  a  r e s u lt  o f t h e  t r a n s a c t io n , s u c h  p e r -
s o n  w ill h o ld  a n y  a s s e t s  o r  v o t in g  s e c u -
r it ie s  w h ic h  it  d id  n o t  h o ld  p r io r  t o  t h e  
t r a n s a c t io n . 

(ii) An y  p e r s o n  p a r t y  t o  a  m e r g e r  o r  
c o n s o lid a t io n  is  a n  a c q u ir e d  p e r s o n  if, 
a s  a  r e s u lt  o f t h e  t r a n s a c t io n , t h e  a s -
s e t s  o r  v o t in g  s e c u r it ie s  o f a n y  e n t it y  
in c lu d e d  w it h in  s u c h  p e r s o n  w ill b e  
h e ld  b y  a n y  o t h e r  p e r s o n . 

(iii) All p e r s o n s  p a r t y  t o  a  t r a n s -
a c t io n  a s  a  r e s u lt  o f w h ic h  a ll p a r t ie s  
w ill lo s e  t h e ir  s e p a r a t e  p r e -a c q u is it io n  
id e n t it ie s  o r  w ill b e c o m e  w h o lly  o w n e d  
s u b s id ia r ie s  o f a  n e w ly  fo r m e d  e n t it y  
s h a ll b e  b o t h  a c q u ir in g  a n d  a c q u ir e d  
p e r s o n s . T h is  in c lu d e s  a n y  c o m b in a t io n  
o f c o r p o r a t io n s  a n d  u n in c o r p o r a t e d  e n -
t it ie s  c o n s o lid a t in g  in t o  a n y  n e w ly  
fo r m e d  e n t it y . In  s u c h  t r a n s a c t io n s , 
e a c h  c o n s o lid a t in g  e n t it y  is  d e e m e d  t o  
b e  a c q u ir in g  a ll o f t h e  v o t in g  s e c u r it ie s  
(in  t h e  c a s e  o f a  c o r p o r a t io n ) o r  in t e r -
e s t s  (in  t h e  c a s e  o f a n  u n in c o r p o r a t e d  
e n t it y ) o f e a c h  o f t h e  o t h e r s . 

Examples: 1. Co r p o r a t io n  A (t h e  u lt im a t e  
p a r e n t  e n t it y  in c lu d e d  w it h in  p e r s o n  ‘‘A’’) 
p r o p o s e s  t o  a c q u ir e  Y, a  w h o lly -o w n e d  s u b -
s id ia r y  o f B (t h e  u lt im a t e  p a r e n t  e n t it y  in -
c lu d e d  w it h in  p e r s o n  ‘‘B’’). T h e  t r a n s a c t io n  is  
t o  b e  c a r r ie d  o u t  b y  m e r g in g  Y in t o  X, a  
w h o lly -o w n e d  s u b s id ia r y  o f A, w it h  X s u r -
v iv in g , a n d  b y  d is t r ib u t in g  t h e  a s s e t s  o f X t o  
B, t h e  o n ly  s h a r e h o ld e r  o f Y. T h e  a s s e t s  o f X 
c o n s is t  s o le ly  o f c a s h  a n d  t h e  v o t in g  s e c u r i-
t ie s  o f C, a n  e n t it y  u n r e la t e d  t o  ‘‘A’’ o r  ‘‘B’’. 
Sin c e  X is  d e s ig n a t e d  t h e  s u r v iv in g  c o r p o r a -
t io n  in  t h e  p la n  o r  a g r e e m e n t  o f m e r g e r  o r  
c o n s o lid a t io n  a n d  s in c e  X w ill b e  in c lu d e d  in  
‘‘A’’ a ft e r  c o n s u m m a t io n  o f t h e  t r a n s a c t io n , 
‘‘A’’ w ill b e  d e e m e d  t o  h a v e  m a d e  a n  a c q u is i-
t io n  o f v o t in g  s e c u r it ie s . In  t h is  a c q u is it io n , 
‘‘A’’ is  a n  a c q u ir in g  p e r s o n  b e c a u s e  it  w ill 
h o ld  a s s e t s  o r  v o t in g  s e c u r it ie s  it  d id  n o t  
h o ld  p r io r  t o  t h e  t r a n s a c t io n , a n d  ‘‘B’’ is  a n  
a c q u ir e d  p e r s o n  b e c a u s e  t h e  a s s e t s  o r  t h e  
v o t in g  s e c u r it ie s  o f a n  e n t it y  p r e v io u s ly  in -
c lu d e d  w it h in  it  w ill b e  h e ld  b y  A a s  a  r e s u lt  
o f t h e  a c q u is it io n . B w ill h o ld  t h e  c a s h  a n d  
v o t in g  s e c u r it ie s  o f C a s  a  r e s u lt  o f t h e  
t r a n s a c t io n , b u t  s in c e  § 8 0 1.2 1 a p p lie s , t h is  
a c q u is it io n  is  n o t  r e p o r t a b le . ‘‘A’’ is  t h e r e fo r e  
a n  a c q u ir in g  p e r s o n  o n ly , a n d  ‘‘B’’ is  a n  a c -
q u ir e d  p e r s o n  o n ly . ‘‘B’’ m a y , h o w e v e r , h a v e  a  
s e p a r a t e  r e p o r t in g  o b lig a t io n  a s  a n  a c q u ir in g  
p e r s o n  in  a  s e p a r a t e  t r a n s a c t io n  in v o lv in g  
t h e  v o t in g  s e c u r it ie s  o f C. 

2 . In  t h e  a b o v e  e x a m p le , s u p p o s e  t h e  c o n -
s id e r a t io n  fo r  Y c o n s is t s  o f $ 8  m illio n  w o r t h  
o f t h e  v o t in g  s e c u r it ie s  o f A. W it h  r e g a r d  t o  
t h e  t r a n s fe r  o f t h is  c o n s id e r a t io n , ‘‘B’’ is  a n  

a c q u ir in g  p e r s o n  b e c a u s e  it  w ill h o ld  v o t in g  

s e c u r it ie s  it  d id  n o t  p r e v io u s ly  h o ld , a n d  ‘‘A’’ 

is  a n  a c q u ir e d  p e r s o n  b e c a u s e  it s  v o t in g  s e -

c u r it ie s  w ill b e  h e ld  b y  B. Sin c e  t h e s e  v o t in g  

s e c u r it ie s  a r e  w o r t h  le s s  t h a n  $ 50  m illio n  (a s  

a d ju s t e d ), t h e  a c q u is it io n  o f t h e s e  s e c u r it ie s  

is  n o t  r e p o r t a b le . ‘‘A’’ w ill t h e r e fo r e  r e p o r t  a s  

a n  a c q u ir in g  p e r s o n  o n ly  a n d  ‘‘B’’ a s  a n  a c -

q u ir e d  p e r s o n  o n ly . 

3. In  t h e  a b o v e  e x a m p le , s u p p o s e  t h a t , a s  

c o n s id e r a t io n  fo r  Y, A t r a n s fe r s  t o  B a  m a n u -

fa c t u r in g  p la n t  v a lu e d  in  e x c e s s  o f $ 50  m il-

lio n  (a s  a d ju s t e d ). ‘‘B’’ is  t h u s  a n  a c q u ir in g  

p e r s o n  a n d  ‘‘A’’ a n  a c q u ir e d  p e r s o n  in  a  r e -

p o r t a b le  a c q u is it io n  o f a s s e t s . ‘‘A’’ a n d  ‘‘B’’ 

w ill e a c h  r e p o r t  a s  b o t h  a n  a c q u ir in g  a n d  a n  

a c q u ir e d  p e r s o n  in  t h is  t r a n s a c t io n  b e c a u s e  

e a c h  o c c u p ie s  e a c h  r o le  in  a  r e p o r t a b le  a c -

q u is it io n . 

4 . Co r p o r a t io n s  A (t h e  u lt im a t e  p a r e n t  e n -

t it y  in  p e r s o n  ‘‘A’’) a n d  B (t h e  u lt im a t e  p a r -

e n t  e n t it y  in  p e r s o n  ‘‘B’’) p r o p o s e  t o  c o n s o li-

d a t e  in t o  C, a  n e w ly  fo r m e d  c o r p o r a t io n . All 

s h a r e h o ld e r s  o f A a n d  B w ill r e c e iv e  s h a r e s  o f 

C, a n d  b o t h  A a n d  B w ill lo s e  t h e ir  s e p a r a t e  

p r e -a c q u is it io n  id e n t it ie s . ‘‘A’’ a n d  ‘‘B’’ a r e  

b o t h  a c q u ir in g  a n d  a c q u ir e d  p e r s o n s  b e c a u s e  

t h e y  a r e  p a r t ie s  t o  a  t r a n s a c t io n  in  w h ic h  a ll 

p a r t ie s  lo s e  t h e ir  s e p a r a t e  p r e -a c q u is it io n  

id e n t it ie s  

5. Pa r t n e r s h ip  A a n d  Co r p o r a t io n  B fo r m  a  

n e w  L L C in  w h ic h  t h e y  c o m b in e  t h e ir  b u s i-

n e s s e s . A a n d  B c e a s e  t o  e x is t  a n d  p a r t n e r s  o f 

A a n d  s h a r e h o ld e r s  o f B r e c e iv e  m e m b e r s h ip  

in t e r e s t s  in  t h e  n e w  L L C. Fo r  p u r p o s e s  o f d e -

t e r m in in g  r e p o r t a b ilit y , A is  d e e m e d  t o  b e  

a c q u ir in g  10 0  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  

o f B a n d  B is  d e e m e d  t o  b e  a c q u ir in g  10 0  p e r -

c e n t  o f t h e  in t e r e s t s  o f A. Pu r s u a n t  t o  

§ 8 0 3.9 (b ) o f t h is  c h a p t e r , e v e n  if s u c h  a  t r a n s -

a c t io n  c o n s is t s  o f t w o  r e p o r t a b le  a c q u is i-

t io n s , o n ly  o n e  filin g  fe e  is  r e q u ir e d . 

(e ) W h e n e v e r  v o t in g  s e c u r it ie s  o r  a s -
s e t s  a r e  t o  b e  a c q u ir e d  fr o m  a n  a c q u ir -
in g  p e r s o n  in  c o n n e c t io n  w it h  a n  a c q u i-
s it io n , t h e  a c q u is it io n  o f v o t in g  s e c u r i-
t ie s  o r  a s s e t s  s h a ll b e  s e p a r a t e ly  s u b -
je c t  t o  t h e  a c t . 

(f)(1)(i) In  a n  a c q u is it io n  o f n o n -c o r -
p o r a t e  in t e r e s t s  w h ic h  r e s u lt s  in  a n  a c -
q u ir in g  p e r s o n  c o n t r o llin g  t h e  e n t it y , 
t h a t  p e r s o n  is  d e e m e d  t o  h o ld  a ll o f t h e  
a s s e t s  o f t h e  e n t it y  a s  a  r e s u lt  o f t h e  
a c q u is it io n . T h e  a c q u ir in g  p e r s o n  is  
t h e  p e r s o n  a c q u ir in g  c o n t r o l o f t h e  e n -
t it y  a n d  t h e  a c q u ir e d  p e r s o n  is  t h e  p r e - 
a c q u is it io n  u lt im a t e  p a r e n t  e n t it y  o f 
t h e  e n t it y . 

(ii) T h e  v a lu e  o f a n  a c q u is it io n  d e -
s c r ib e d  in  p a r a g r a p h  (f)(1)(i) o f t h is  s e c -
t io n  is  d e t e r m in e d  in  a c c o r d a n c e  w it h  
§ 8 0 1.10 (d ). 
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Fe d e ra l Tra d e  Co m m is s io n  § 801.4  

(2 ) An y  c o n t r ib u t io n  o f a s s e t s  o r  v o t -
in g  s e c u r it ie s  t o  a n  e x is t in g  u n in c o r -
p o r a t e d  e n t it y  o r  t o  a n y  s u c c e s s o r  
t h e r e o f is  d e e m e d  a n  a c q u is it io n  o f 
s u c h  v o t in g  s e c u r it ie s  o r  a s s e t s  b y  t h e  
u lt im a t e  p a r e n t  e n t it y  o f t h a t  e n t it y  
a n d  is  n o t  s u b je c t  t o  § 8 0 1.50 . 

Examples: 1. A, B a n d  C e a c h  h o ld  331⁄3 p e r -
c e n t  o f t h e  in t e r e s t s  in  Pa r t n e r s h ip  X. D c o n -
t r ib u t e s  a s s e t s  v a lu e d  in  e x c e s s  o f $ 50  m illio n  
(a s  a d ju s t e d ) t o  X a n d  a s  a  r e s u lt  D r e c e iv e s  
4 0  p e r c e n t  o f t h e  in t e r e s t s  in  X a n d  A, B a n d  
C a r e  e a c h  r e d u c e d  t o  2 0  p e r c e n t . Pa r t n e r s h ip  
X is  d e e m e d  t o  b e  a c q u ir in g  t h e  a s s e t s  fr o m  
D, in  a  t r a n s a c t io n  w h ic h  m a y  b e  r e p o r t a b le . 
T h is  is  n o t  t r e a t e d  a s  a  fo r m a t io n  o f a  n e w  
p a r t n e r s h ip . Be c a u s e  n o  p e r s o n  w ill c o n t r o l 
Pa r t n e r s h ip  X, n o  a d d it io n a l filin g  is  r e -
q u ir e d  b y  a n y  o f t h e  fo u r  p a r t n e r s . 

2 . L L C X is  it s  o w n  u lt im a t e  p a r e n t  e n t it y . 
A c o n t r ib u t e s  a  m a n u fa c t u r in g  p la n t  v a lu e d  
in  e x c e s s  o f $ 2 0 0  m illio n  (a s  a d ju s t e d ) t o  X 
w h ic h  is s u e s  n e w  in t e r e s t s  t o  A r e s u lt in g  in  
A h a v in g  a  50 %  in t e r e s t  in  X. A is  a c q u ir in g  
n o n -c o r p o r a t e  in t e r e s t s  w h ic h  c o n fe r  c o n t r o l 
o f X a n d  t h e r e fo r e  w ill file  a s  a n  a c q u ir in g  
p e r s o n . Be c a u s e  A h e ld  t h e  p la n t  p r io r  t o  t h e  
t r a n s a c t io n  a n d  c o n t in u e s  t o  h o ld  it  t h r o u g h  
it s  a c q u is it io n  o f c o n t r o l o f L L C X a ft e r  t h e  
t r a n s a c t io n  is  c o m p le t e d  n o  a c q u is it io n  o f 
t h e  p la n t  h a s  o c c u r r e d  a n d  L L C X is  t h e r e -
fo r e  n o t  a n  a c q u ir in g  p e r s o n . 

(3) An y  p e r s o n  w h o  a c q u ir e s  c o n t r o l 
o f a n  e x is t in g  n o t -fo r -p r o fit  c o r p o r a -
t io n  w h ic h  h a s  n o  o u t s t a n d in g  v o t in g  
s e c u r it ie s  is  d e e m e d  t o  b e  a c q u ir in g  a ll 
o f t h e  a s s e t s  o f t h a t  c o r p o r a t io n . 

Example: A b e c o m e s  t h e  s o le  c o r p o r a t e  
m e m b e r  o f n o t -fo r -p r o fit  c o r p o r a t io n  B a n d  
a c c o r d in g ly  h a s  t h e  r ig h t  t o  d e s ig n a t e  a ll o f 
t h e  d ir e c t o r s  o f B. A is  d e e m e d  t o  b e  a c q u ir -
in g  a ll o f t h e  a s s e t s  o f B a s  a  r e s u lt . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 31, J u ly  2 9 , 19 8 3; 66 FR 8 68 8 , Fe b . 1, 
2 0 0 1; 70  FR 4 9 9 0 , J a n . 31, 2 0 0 5; 70  FR 11510 , 
Ma r . 8 , 2 0 0 5] 

§ 801.3 A c tiv ities in or  a ffec ting  c om -
m er c e. 

Se c t io n  7A(a )(1) is  s a t is fie d  if a n y  e n -
t it y  in c lu d e d  w it h in  t h e  a c q u ir in g  p e r -
s o n , o r  a n y  e n t it y  in c lu d e d  w it h in  t h e  
a c q u ir e d  p e r s o n , is  e n g a g e d  in  c o m -
m e r c e  o r  in  a n y  a c t iv it y  a ffe c t in g  c o m -
m e r c e . 

Examples: 1. A fo r e ig n  s u b s id ia r y  o f a  U .S. 
c o r p o r a t io n  s e e k s  t o  a c q u ir e  a  fo r e ig n  b u s i-
n e s s . T h e  a c q u ir in g  p e r s o n  in c lu d e s  t h e  U .S. 
p a r e n t  c o r p o r a t io n . If t h e  U .S. c o r p o r a t io n , 
o r  t h e  fo r e ig n  s u b s id ia r y , o r  a n y  e n t it y  c o n -
t r o lle d  b y  e it h e r  o n e  o f t h e m , is  e n g a g e d  in  
c o m m e r c e  o r  in  a n y  a c t iv it y  a ffe c t in g  c o m -

m e r c e , s e c t io n  7A(a )(1) is  s a t is fie d . No t e , 
h o w e v e r , t h a t  § § 8 0 2 .50 – 8 0 2 .52  m a y  e x e m p t  
c e r t a in  a c q u is it io n s  o f fo r e ig n  b u s in e s s e s  o r  
a s s e t s . 

2 . E v e n  if n o n e  o f t h e  e n t it ie s  w it h in  t h e  
a c q u ir in g  p e r s o n  is  e n g a g e d  in  c o m m e r c e  o r  
in  a n y  a c t iv it y  a ffe c t in g  c o m m e r c e , t h e  a c -
q u is it io n  n e v e r t h e le s s  s a t is fie s  s e c t io n  
7A(a )(1) if a n y  e n t it y  in c lu d e d  w it h in  t h e  a c -
q u ir e d  p e r s o n  is  s o  e n g a g e d . 

[4 3 FR 33537, J u ly  31, 19 78 ; 4 3 FR 360 54 , Au g . 
15, 19 78 ] 

§ 801.4 S ec ond a r y  a c q u isitions. 

(a ) W h e n e v e r  a s  t h e  r e s u lt  o f a n  a c -
q u is it io n  (t h e  ‘‘p r im a r y  a c q u is it io n ’’) a n  
a c q u ir in g  p e r s o n  c o n t r o ls  a n  e n t it y  
w h ic h  h o ld s  v o t in g  s e c u r it ie s  o f a n  
is s u e r  t h a t  e n t it y  d o e s  n o t  c o n t r o l, 
t h e n  t h e  a c q u ir in g  p e r s o n ’s  a c q u is it io n  
o f t h e  is s u e r ’s  v o t in g  s e c u r it ie s  is  a  
s e c o n d a r y  a c q u is it io n  a n d  is  s e p a r a t e ly  
s u b je c t  t o  t h e  a c t  a n d  t h e s e  r u le s . 

(b ) Exemptions. (1) No  s e c o n d a r y  a c -
q u is it io n  s h a ll b e  e x e m p t  fr o m  t h e  r e -
q u ir e m e n t s  o f t h e  a c t  s o le ly  b e c a u s e  
t h e  r e la t e d  p r im a r y  a c q u is it io n  is  e x -
e m p t  fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t . 

(2 ) A s e c o n d a r y  a c q u is it io n  m a y  
it s e lf b e  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  a c t  u n d e r  s e c t io n  7A(c ) o r  t h e s e  
r u le s . 

Examples: 1. As s u m e  t h a t  a c q u ir in g  p e r s o n  
‘‘A’’ p r o p o s e s  t o  a c q u ir e  a ll t h e  v o t in g  s e c u r i-
t ie s  o f c o r p o r a t io n  B. T h is  s e c t io n  p r o v id e s  
t h a t  t h e  a c q u is it io n  o f v o t in g  s e c u r it ie s  o f 
is s u e r s  h e ld  b u t  n o t  c o n t r o lle d  b y  B o r  b y  
a n y  e n t it y  w h ic h  B c o n t r o ls  a r e  s e c o n d a r y  
a c q u is it io n s  b y  ‘‘A.’’ T h u s , if B h o ld s  m o r e  
t h a n  $ 50  m illio n  (a s  a d ju s t e d ) o f t h e  v o t in g  
s e c u r it ie s  o f c o r p o r a t io n  X (b u t  d o e s  n o t  c o n -
t r o l X), a n d  ‘‘A’’ a n d  ‘‘X’’ s a t is fy  Se c t io n s  7A 
(a )(1) a n d  (a )(2 ), ‘‘A’’ m u s t  file  n o t ific a t io n  
s e p a r a t e ly  w it h  r e s p e c t  t o  it s  s e c o n d a r y  a c -
q u is it io n  o f v o t in g  s e c u r it ie s  o f X. ‘‘X’’ m u s t  
file  n o t ific a t io n  w it h in  fift e e n  d a y s  (o r  in  
t h e  c a s e  o f a  c a s h  t e n d e r  o ffe r , 10  d a y s ) a ft e r  
‘‘A’’ file s , p u r s u a n t  t o  § 8 0 1.30 . 

2 . If in  t h e  p r e v io u s  e x a m p le  ‘‘A’’ a c q u ir e s  
o n ly  50  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f B, 
t h e  r e s u lt  w o u ld  r e m a in  t h e  s a m e . Sin c e  ‘‘A’’ 

w o u ld  b e  a c q u ir in g  c o n t r o l o f B, a ll o f B’s  
h o ld in g s  in  X w o u ld  b e  a t t r ib u t a b le  t o  ‘‘A.’’ 

3. In  t h e  p r e v io u s  e x a m p le s , if ‘‘A’s ’’ a c q u i-
s it io n  o f t h e  v o t in g  s e c u r it ie s  o f B is  e x e m p t , 
‘‘A’’ m a y  s t ill b e  r e q u ir e d  t o  file  n o t ific a t io n  
w it h  r e s p e c t  t o  it s  s e c o n d a r y  a c q u is it io n  o f 
t h e  v o t in g  s e c u r it ie s  o f X, u n le s s  t h a t  a c q u i-
s it io n  is  it s e lf e x e m p t . 

4 . In  t h e  p r e v io u s  e x a m p le s , a s s u m e  A’s  a c -
q u is it io n  o f B is  a c c o m p lis h e d  b y  m e r g in g  B 
in t o  A’s  s u b s id ia r y , S, a n d  S is  d e s ig n a t e d  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.10 

t h e  s u r v iv in g  c o r p o r a t io n . B’s  v o t in g  s e c u r i-

t ie s  a r e  c a n c e lle d , a n d  B’s  s h a r e h o ld e r s  a r e  

t o  r e c e iv e  c a s h  in  r e t u r n . Sin c e  S is  d e s -

ig n a t e d  t h e  s u r v iv in g  c o r p o r a t io n  a n d  A w ill 

c o n t r o l S a n d  a ls o  h o ld  a s s e t s  o r  v o t in g  s e c u -

r it ie s  it  d id  n o t  h o ld  p r e v io u s ly , ‘‘A’’ is  a n  a c -

q u ir in g  p e r s o n  in  a n  a c q u is it io n  o f v o t in g  s e -

c u r it ie s  b y  v ir t u e  o f § § 8 0 1.2  (d )(1)(ii) a n d  

(d )(2 )(i). A w ill b e  d e e m e d  t o  h a v e  a c q u ir e d  

c o n t r o l o f B, a n d  A’s  r e s u lt in g  a c q u is it io n  o f 

t h e  v o t in g  s e c u r it ie s  o f X is  a  s e c o n d a r y  a c -

q u is it io n . Sin c e  c a s h , t h e  o n ly  c o n s id e r a t io n  

p a id  fo r  t h e  v o t in g  s e c u r it ie s  o f B, is  n o t  

c o n s id e r e d  a n  a s s e t  o f t h e  p e r s o n  fr o m  w h ic h  

it  is  a c q u ir e d , b y  v ir t u e  o f § 8 0 1.2 (d )(2 ) ‘‘A’’ is  

a n  a c q u ir in g  p e r s o n  o n ly . T h e  a c q u is it io n  o f 

t h e  m in o r it y  h o ld in g  o f B in  X is  t h e r e fo r e  a  

s e c o n d a r y  a c q u is it io n  b y  ‘‘A,’’ b u t  s in c e  ‘‘B’’ is  

a n  a c q u ir e d  p e r s o n  o n ly , ‘‘B’’ is  n o t  d e e m e d  t o  

m a k e  a n y  s e c o n d a r y  a c q u is it io n  in  t h is  

t r a n s a c t io n . 

5. In  p r e v io u s  E x a m p le  4 , s u p p o s e  t h e  c o n -

s id e r a t io n  p a id  b y  A fo r  t h e  a c q u is it io n  o f B 

is  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) w o r t h  

o f t h e  v o t in g  s e c u r it ie s  o f A. By  v ir t u e  o f 

§ 8 0 1.2 (d )(2 ), ‘‘A’’ a n d  ‘‘B’’ a r e  e a c h  b o t h  a c q u ir -

in g  a n d  a c q u ir e d  p e r s o n s . A w ill s t ill b e  

d e e m e d  t o  h a v e  a c q u ir e d  c o n t r o l o f B, a n d  

t h e r e fo r e  t h e  r e s u lt in g  a c q u is it io n  o f t h e  

v o t in g  s e c u r it ie s  o f X is  a  s e c o n d a r y  a c q u is i-

t io n . Alt h o u g h  ‘‘B’’ is  n o w  a ls o  a n  a c q u ir in g  

p e r s o n , u n le s s  B g a in s  c o n t r o l o f A in  t h e  

t r a n s a c t io n , B s t ill m a k e s  n o  s e c o n d a r y  a c -

q u is it io n s  o f s t o c k  h e ld  b y  A. If t h e  c o n s id e r -

a t io n  p a id  b y  A is  t h e  v o t in g  s e c u r it ie s  o f 

o n e  o f A’s  s u b s id ia r ie s  a n d  B t h e r e b y  g a in s  

c o n t r o l o f t h a t  s u b s id ia r y , B w ill m a k e  s e c -

o n d a r y  a c q u is it io n s  o f a n y  m in o r it y  h o ld in g s  

o f t h a t  s u b s id ia r y . 

6. As s u m e  t h a t  A a n d  B p r o p o s e  t h r o u g h  

c o n s o lid a t io n  t o  c r e a t e  a  n e w  c o r p o r a t io n , C, 

a n d  t h a t  b o t h  A a n d  B w ill lo s e  t h e ir  c o r -

p o r a t e  id e n t it ie s  a s  a  r e s u lt . Sin c e  n o  p a r -

t ic ip a t in g  c o r p o r a t io n  in  e x is t e n c e  p r io r  t o  

c o n s u m m a t io n  is  t h e  d e s ig n a t e d  s u r v iv in g  

c o r p o r a t io n , ‘‘A’’ a n d  ‘‘B’’ a r e  e a c h  b o t h  a c -

q u ir in g  a n d  a c q u ir e d  p e r s o n s  b y  v ir t u e  o f 

§ 8 0 1.2 (d )(2 )(iii). T h e  a c q u is it io n  o f t h e  m in o r -

it y  h o ld in g s  o f e n t it ie s  w it h in  e a c h  a r e  

t h e r e fo r e  p o t e n t ia l s e c o n d a r y  a c q u is it io n s  

b y  t h e  o t h e r . 

(c ) W h e r e  t h e  p r im a r y  a c q u is it io n  
is —  

(1) A c a s h  t e n d e r  o ffe r , t h e  w a it in g  
p e r io d  p r o c e d u r e s  e s t a b lis h e d  fo r  c a s h  
t e n d e r  o ffe r s  p u r s u a n t  t o  s e c t io n s  7A(a ) 
a n d  7A(e ) o f t h e  a c t  s h a ll b e  a p p lic a b le  
t o  b o t h  t h e  p r im a r y  a c q u is it io n  a n d  
t h e  s e c o n d a r y  a c q u is it io n ; 

(2 ) A n o n -c a s h  t e n d e r  o ffe r , t h e  w a it -
in g  p e r io d  p r o c e d u r e s  e s t a b lis h e d  fo r  
t e n d e r  o ffe r s  p u r s u a n t  t o  s e c t io n  
7A(e )(2 ) o f t h e  a c t  s h a ll b e  a p p lic a b le  t o  

b o t h  t h e  p r im a r y  a c q u is it io n  a n d  t h e  
s e c o n d a r y  a c q u is it io n . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 32 , J u ly  2 9 , 19 8 3; 52  FR 70 8 0 , Ma r . 6, 
19 8 7; 66 FR 8 68 8 , Fe b . 1, 2 0 0 1; 67 FR 119 0 2 , Ma r . 
18 , 2 0 0 2 ; 70  FR 4 9 9 0 , J a n . 31, 2 0 0 5; 70  FR 11511, 
Ma r . 8 , 2 0 0 5] 

§ 801.10 V a lu e of v oting  sec u r ities, 
non-c or p or a te inter ests a nd  a ssets 
to b e a c q u ir ed . 

E x c e p t  a s  p r o v id e d  in  § 8 0 1.13, t h e  
v a lu e  o f v o t in g  s e c u r it ie s  a n d  a s s e t s  t o  
b e  a c q u ir e d  s h a ll b e  d e t e r m in e d  a s  fo l-
lo w s : 

(a ) V oting  sec urities. (1) If t h e  s e c u r it y  
is  t r a d e d  o n  a  n a t io n a l s e c u r it ie s  e x -
c h a n g e  o r  is  a u t h o r iz e d  t o  b e  q u o t e d  in  
a n  in t e r d e a le r  q u o t a t io n  s y s t e m  o f a  
n a t io n a l s e c u r it ie s  a s s o c ia t io n  r e g -
is t e r e d  w it h  t h e  U .S. Se c u r it ie s  a n d  
E x c h a n g e  Co m m is s io n —  

(i) An d  t h e  a c q u is it io n  p r ic e  h a s  b e e n  
d e t e r m in e d , t h e  v a lu e  s h a ll b e  t h e  m a r -
k e t  p r ic e  o r  t h e  a c q u is it io n  p r ic e , 
w h ic h e v e r  is  g r e a t e r ; o r  if 

(ii) T h e  a c q u is it io n  p r ic e  h a s  n o t  
b e e n  d e t e r m in e d , t h e  v a lu e  s h a ll b e  t h e  
m a r k e t  p r ic e . 

(2 ) If p a r a g r a p h  (a )(1) o f t h is  s e c t io n  
is  in a p p lic a b le —  

(i) Bu t  t h e  a c q u is it io n  p r ic e  h a s  b e e n  
d e t e r m in e d , t h e  v a lu e  s h a ll b e  t h e  a c -
q u is it io n  p r ic e ; o r  if 

(ii) T h e  a c q u is it io n  p r ic e  h a s  n o t  
b e e n  d e t e r m in e d , t h e  v a lu e  s h a ll b e  t h e  
fa ir  m a r k e t  v a lu e . 

(b ) A ssets. T h e  v a lu e  o f a s s e t s  t o  b e  
a c q u ir e d  s h a ll b e  t h e  fa ir  m a r k e t  v a lu e  
o f t h e  a s s e t s , o r , if d e t e r m in e d  a n d  
g r e a t e r  t h a n  t h e  fa ir  m a r k e t  v a lu e , t h e  
a c q u is it io n  p r ic e . 

(c ) Fo r  p u r p o s e s  o f t h is  s e c t io n  a n d  
§ 8 0 1.13(a )(2 ): 

(1) M ark et pric e. (i) Fo r  a c q u is it io n s  
s u b je c t  t o  § 8 0 1.30 , t h e  m a r k e t  p r ic e  
s h a ll b e  t h e  lo w e s t  c lo s in g  q u o t a t io n , 
o r , in  a n  in t e r d e a le r  q u o t a t io n  s y s t e m , 
t h e  lo w e s t  c lo s in g  b id  p r ic e , w it h in  t h e  
4 5 c a le n d a r  d a y s  p r io r  t o  t h e  r e c e ip t  o f 
t h e  n o t ic e  r e q u ir e d  b y  § 8 0 3.5(a ) o r  p r io r  
t o  t h e  c o n s u m m a t io n  o f t h e  a c q u is i-
t io n . 

(ii) Fo r  a c q u is it io n s  n o t  s u b je c t  t o  
§ 8 0 1.30 , t h e  m a r k e t  p r ic e  s h a ll b e  t h e  
lo w e s t  c lo s in g  q u o t a t io n , o r , in  a n  
in t e r d e a le r  q u o t a t io n  s y s t e m , t h e  lo w -
e s t  c lo s in g  b id  p r ic e , w it h in  t h e  4 5 o r  
fe w e r  c a le n d a r  d a y s  w h ic h  a r e  p r io r  t o  
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Fe d e ra l Tra d e  Co m m is s io n  § 801.11 

t h e  c o n s u m m a t io n  o f t h e  a c q u is it io n  
b u t  n o t  e a r lie r  t h a n  t h e  d a y  p r io r  t o  
t h e  e x e c u t io n  o f t h e  c o n t r a c t , a g r e e -
m e n t  in  p r in c ip le  o r  le t t e r  o f in t e n t  t o  
m e r g e  o r  a c q u ir e . 

(iii) W h e n  t h e  s e c u r it y  w a s  n o t  t r a d -
e d  w it h in  t h e  p e r io d  s p e c ifie d  b y  t h is  
p a r a g r a p h , t h e  la s t  c lo s in g  q u o t a t io n  
o r  c lo s in g  b id  p r ic e  p r e c e d in g  s u c h  p e -
r io d  s h a ll b e  u s e d . If s u c h  c lo s in g  
q u o t a t io n s  a r e  a v a ila b le  in  m o r e  t h a n  
o n e  m a r k e t , t h e  p e r s o n  filin g  n o t ific a -
t io n  m a y  s e le c t  a n y  s u c h  q u o t a t io n . 

(2 ) A c q uisition pric e. T h e  a c q u is it io n  
p r ic e  s h a ll in c lu d e  t h e  v a lu e  o f a ll c o n -
s id e r a t io n  fo r  s u c h  v o t in g  s e c u r it ie s  o r  
a s s e t s  t o  b e  a c q u ir e d . 

(3) F air mark et value. T h e  fa ir  m a r k e t  
v a lu e  s h a ll b e  d e t e r m in d e d  in  g o o d  
fa it h  b y  t h e  b o a r d  o f d ir e c t o r s  o f t h e  
u lt im a t e  p a r e n t  e n t it y  in c lu d e d  w it h in  
t h e  a c q u ir in g  p e r s o n , o r , if u n in c o r -
p o r a t e d , b y  o ffic ia ls  e x e r c is in g  s im ila r  
fu n c t io n s ; o r  b y  a n  e n t it y  d e le g a t e d  
t h a t  fu n c t io n  b y  s u c h  b o a r d  o r  o ffi-
c ia ls . Su c h  d e t e r m in a t io n  m u s t  b e  
m a d e  a s  o f a n y  d a y  w it h in  60  c a le n d a r  
d a y s  p r io r  t o  t h e  filin g  o f t h e  n o t ific a -
t io n  r e q u ir e d  b y  t h e  a c t , o r , if s u c h  n o -
t ific a t io n  h a s  n o t  b e e n  file d , w it h in  60  
c a le n d a r  d a y s  p r io r  t o  t h e  c o n s u m m a -
t io n  o f t h e  a c q u is it io n . 

Example: Co r p o r a t io n  A, t h e  u lt im a t e  p a r -
e n t  e n t it y  in  p e r s o n  ‘‘A,’’ c o n t r a c t s  t o  a c q u ir e  
a s s e t s  o f c o r p o r a t io n  B, a n d  t h e  c o n t r a c t  
p r o v id e s  t h a t  t h e  a c q u is it io n  p r ic e  is  n o t  t o  
b e  d e t e r m in e d  u n t il a ft e r  t h e  a c q u is it io n  is  
e ffe c t e d . U n d e r  p a r a g r a p h  (b ) o f t h is  s e c t io n , 
fo r  p u r p o s e s  o f t h e  a c t , t h e  v a lu e  o f t h e  a s -
s e t s  is  t o  b e  t h e  fa ir  m a r k e t  v a lu e  o f t h e  a s -
s e t s . U n d e r  p a r a g r a p h  (c )(3), t h e  b o a r d  o f d i-
r e c t o r s  o f c o r p o r a t io n  A m u s t  in  g o o d  fa it h  
d e t e r m in e  t h e  fa ir  m a r k e t  v a lu e . T h a t  d e t e r -
m in a t io n  w ill c o n t r o l fo r  60  d a y s  w h e t h e r  ‘‘A’’ 

a n d  ‘‘B’’ m u s t  o b s e r v e  t h e  r e q u ir e m e n t s  o f t h e  
a c t ; t h a t  is , ‘‘A’’ a n d  ‘‘B’’ m u s t  e it h e r  file  n o t i-
fic a t io n  o r  c o n s u m m a t e  t h e  a c q u is it io n  
w it h in  t h a t  t im e . If ‘‘A’’ a n d  ‘‘B’’ n e it h e r  file  
n o r  c o n s u m m a t e  w it h in  60  d a y s , t h e  p a r t ie s  
w o u ld  n o  lo n g e r  b e  e n t it le d  t o  r e ly  o n  t h e  d e -
t e r m in a t io n  o f fa ir  m a r k e t  v a lu e , a n d , if in  
d o u b t  a b o u t  w h e t h e r  r e q u ir e d  t o  o b s e r v e  t h e  
r e q u ir e m e n t s  o f t h e  a c t , w o u ld  h a v e  t o  m a k e  
a  s e c o n d  d e t e r m in a t io n  o f fa ir  m a r k e t  v a lu e . 

(d ) V alue of interests in an uninc or-

porated entity. In  a n  a c q u is it io n  o f n o n - 
c o r p o r a t e  in t e r e s t s  t h a t  c o n fe r s  c o n -
t r o l o f e it h e r  a n  e x is t in g  o r  a  n e w ly - 
fo r m e d  u n in c o r p o r a t e d  e n t it y , t h e  
v a lu e  o f t h e  n o n -c o r p o r a t e  in t e r e s t s  
h e ld  a s  a  r e s u lt  o f t h e  a c q u is it io n  is  

t h e  s u m  o f t h e  a c q u is it io n  p r ic e  o f t h e  
in t e r e s t s  t o  b e  a c q u ir e d  (p r o v id e d  t h e  
a c q u is it io n  p r ic e  h a s  b e e n  d e t e r m in e d ), 
a n d  t h e  fa ir  m a r k e t  v a lu e  o f a n y  o f t h e  
in t e r e s t s  in  t h e  s a m e  u n in c o r p o r a t e d  
e n t it y  h e ld  b y  t h e  a c q u ir in g  p e r s o n  
p r io r  t o  t h e  a c q u is it io n ; o r , if t h e  a c -
q u is it io n  p r ic e  h a s  n o t  b e e n  d e t e r -
m in e d , t h e  fa ir  m a r k e t  v a lu e  o f in t e r -
e s t s  h e ld  a s  a  r e s u lt  o f t h e  a c q u is it io n . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 68 8 , Fe b . 1, 2 0 0 1; 70  FR 11511, Ma r . 8 , 2 0 0 5] 

§ 801.11 A nnu a l net sa les a nd  tota l a s-
sets. 

(a ) T h e  a n n u a l n e t  s a le s  a n d  t o t a l a s -
s e t s  o f a  p e r s o n  s h a ll in c lu d e  a ll n e t  
s a le s  a n d  a ll a s s e t s  h e ld , w h e t h e r  fo r -
e ig n  o r  d o m e s t ic , e x c e p t  a s  p r o v id e d  in  
p a r a g r a p h s  (d ) a n d  (e ) o f t h is  s e c t io n . 

(b ) E x c e p t  fo r  t h e  t o t a l a s s e t s  o f a  
c o r p o r a t io n  o r  u n in c o r p o r a t e d  e n t it y  
a t  t h e  t im e  o f it s  fo r m a t io n  w h ic h  
s h a ll b e  d e t e r m in e d  p u r s u a n t  t o  Se c . 
8 0 1.4 0 (d ) o r  8 0 1.50 (c ) t h e  a n n u a l n e t  
s a le s  a n d  t o t a l a s s e t s  o f a  p e r s o n  s h a ll 
b e  a s  s t a t e d  o n  t h e  fin a n c ia l s t a t e -
m e n t s  s p e c ifie d  in  p a r a g r a p h  (c ) o f t h is  
s e c t io n : Provided: 

(1) T h a t  t h e  a n n u a l n e t  s a le s  a n d  
t o t a l a s s e t s  o f e a c h  e n t it y  in c lu d e d  
w it h in  s u c h  p e r s o n  a r e  c o n s o lid a t e d  
t h e r e in . If t h e  a n n u a l n e t  s a le s  a n d  
t o t a l a s s e t s  o f a n y  e n t it y  in c lu d e d  
w it h in  t h e  p e r s o n  a r e  n o t  c o n s o lid a t e d  
in  s u c h  s t a t e m e n t s , t h e  a n n u a l n e t  
s a le s  a n d  t o t a l a s s e t s  o f t h e  p e r s o n  fil-
in g  n o t ific a t io n  s h a ll b e  r e c o m p u t e d  t o  
in c lu d e  t h e  n o n d u p lic a t iv e  a n n u a l n e t  
s a le s  a n d  n o n d u p lic a t iv e  t o t a l a s s e t s  o f 
e a c h  s u c h  e n t it y ; a n d  

(2 ) T h a t  s u c h  s t a t e m e n t s , a n d  a n y  r e -
s t a t e m e n t s  p u r s u a n t  t o  p a r a g r a p h  
(b )(1) o f t h is  s e c t io n  (in s o fa r  a s  p o s -
s ib le ), h a v e  b e e n  p r e p a r e d  in  a c c o r d -
a n c e  w it h  t h e  a c c o u n t in g  p r in c ip le s  
n o r m a lly  u s e d  b y  s u c h  p e r s o n , a n d  a r e  
o f a  d a t e  n o t  m o r e  t h a n  15 m o n t h s  
p r io r  t o  t h e  d a t e  o f filin g  o f t h e  n o t ifi-
c a t io n  r e q u ir e d  b y  t h e  a c t , o r  t h e  d a t e  
o f c o n s u m m a t io n  o f t h e  a c q u is it io n . 

Example: Pe r s o n  ‘‘A’’ is  c o m p o s e d  o f e n t it y  
A, s u b s id ia r ie s  B1 a n d  B2  w h ic h  A c o n t r o ls , 
s u b s id ia r ie s  C1 a n d  C2  w h ic h  B1 c o n t r o ls , a n d  
s u b s id ia r y  C3 w h ic h  B2  c o n t r o ls . Su p p o s e  
t h a t  A’s  m o s t  r e c e n t  fin a n c ia l s t a t e m e n t  
c o n s o lid a t e s  t h e  a n n u a l n e t  s a le s  a n d  t o t a l 
a s s e t s  o f B1, C1, a n d  C2 , b u t  n o t  B2  o r  C3. In  
o r d e r  t o  d e t e r m in e  w h e t h e r  p e r s o n  ‘‘A’’ m e e t s  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.11 

t h e  c r it e r ia  o f Se c t io n  7A(a )(2 )(B), a s  e it h e r  

a n  a c q u ir in g  o r  a n  a c q u ir e d  p e r s o n , A m u s t  

r e c o m p u t e  it s  a n n u a l n e t  s a le s  a n d  t o t a l a s -
s e t s  t o  r e fle c t  c o n s o lid a t io n  o f t h e  n o n -
d u p lic a t iv e  a n n u a l n e t  s a le s  a n d  n o n d u p lic a -
t iv e  t o t a l a s s e t s  o f B2  a n d  C3. 

(c ) Su b je c t  t o  t h e  p r o v is io n s  o f p a r a -
g r a p h  (b ) o f t h is  s e c t io n : 

(1) T h e  a n n u a l n e t  s a le s  o f a  p e r s o n  
s h a ll b e  a s  s t a t e d  o n  t h e  la s t  r e g u la r ly  
p r e p a r e d  a n n u a l s t a t e m e n t  o f in c o m e  
a n d  e x p e n s e  o f t h a t  p e r s o n ; a n d  

(2 ) T h e  t o t a l a s s e t s  o f a  p e r s o n  s h a ll 
b e  a s  s t a t e d  o n  t h e  la s t  r e g u la r ly  p r e -
p a r e d  b a la n c e  s h e e t  o f t h a t  p e r s o n . 

Example: Su p p o s e  ‘‘A’’ s e lls  a s s e t s  t o  ‘‘B’’ o n  
J a n u a r y  1. ‘‘A’s ’’ n e x t  r e g u la r ly  p r e p a r e d  b a l-
a n c e  s h e e t , d a t e d  Fe b r u a r y  1, r e fle c t s  t h a t  
s a le . O n  Ma r c h  1, ‘‘A’’ p r o p o s e s  t o  s e ll m o r e  
a s s e t s  t o  ‘‘B.’’ ‘‘A’s ’’ t o t a l a s s e t s  o n  Ma r c h  1 
a r e  ‘‘A’s ’’ t o t a l a s s e t s  a s  s t a t e d  o n  it s  Fe b -
r u a r y  1 b a la n c e  s h e e t . 

(d ) No  a s s e t s  o f a n y  n a t u r a l p e r s o n  o r  
o f a n y  e s t a t e  o f a  d e c e a s e d  n a t u r a l p e r -
s o n , o t h e r  t h a n  in v e s t m e n t  a s s e t s , v o t -
in g  s e c u r it ie s  a n d  o t h e r  in c o m e -p r o -
d u c in g  p r o p e r t y , s h a ll b e  in c lu d e d  in  
d e t e r m in in g  t h e  t o t a l a s s e t s  o f a  p e r -
s o n . 

(e ) Su b je c t  t o  t h e  lim it a t io n s  o f p a r a -
g r a p h  (d ) o f t h is  s e c t io n , t h e  t o t a l a s -
s e t s  o f: 

(1) An  a c q u ir in g  p e r s o n  t h a t  d o e s  n o t  
h a v e  t h e  r e g u la r ly  p r e p a r e d  b a la n c e  
s h e e t  d e s c r ib e d  in  p a r a g r a p h  (c )(2 ) o f 
t h is  s e c t io n  s h a ll b e , fo r  a c q u is it io n s  o f 
e a c h  a c q u ir e d  p e r s o n : 

(i) All a s s e t s  h e ld  b y  t h e  a c q u ir in g  
p e r s o n  a t  t h e  t im e  o f t h e  a c q u is it io n , 

(ii) L e s s  a ll c a s h  t h a t  w ill b e  u s e d  b y  
t h e  a c q u ir in g  p e r s o n  a s  c o n s id e r a t io n  
in  a n  a c q u is it io n  o f a s s e t s  fr o m , o r  in  
a n  a c q u is it io n  o f v o t in g  s e c u r it ie s  
is s u e d  b y , o r  in  a n  a c q u is it io n  o f n o n - 
c o r p o r a t e  in t e r e s t s  o f, t h a t  a c q u ir e d  
p e r s o n  (o r  a n  e n t it y  w it h in  t h a t  a c -
q u ir e d  p e r s o n ) a n d  le s s  a ll c a s h  t h a t  
w ill b e  u s e d  fo r  e x p e n s e s  in c id e n t a l t o  
t h e  a c q u is it io n , a n d  le s s  a ll s e c u r it ie s  
o f t h e  a c q u ir e d  p e r s o n  (o r  a n  e n t it y  
w it h in  t h a t  a c q u ir e d  p e r s o n ); a n d  

(2 ) An  a c q u ir e d  p e r s o n  t h a t  d o e s  n o t  
h a v e  t h e  r e g u la r ly  p r e p a r e d  b a la n c e  
s h e e t  d e s c r ib e d  in  p a r a g r a p h  (c )(2 ) o f 
t h is  s e c t io n  s h a ll b e  e it h e r  

(i) All a s s e t s  h e ld  b y  t h e  a c q u ir e d  
p e r s o n  a t  t h e  t im e  o f t h e  a c q u is it io n , 
o r  

(ii) W h e r e  a p p lic a b le , it s  a s s e t s  a s  d e -

t e r m in e d  in  a c c o r d a n c e  w it h  § 8 0 1.4 0 (d ). 

Examples: Fo r  e x a m p le s  1– 4 , a s s u m e  t h a t  A 

is  a  n e w ly -fo r m e d  c o m p a n y  w h ic h  is  n o t  c o n -

t r o lle d  b y  a n y  o t h e r  e n t it y . As s u m e  a ls o  

t h a t  A h a s  n o  s a le s  a n d  d o e s  n o t  h a v e  t h e  

b a la n c e  s h e e t  d e s c r ib e d  in  p a r a g r a p h  (c )(2 ) o f 

t h is  s e c t io n . 

1. A w ill b o r r o w  $ 10 5 m illio n  in  c a s h  a n d  

w ill p u r c h a s e  a s s e t s  fr o m  B fo r  $ 10 0  m illio n . 

In  o r d e r  t o  e s t a b lis h  w h e t h e r  A’s  a c q u is it io n  

o f B’s  a s s e t s  is  r e p o r t a b le , A’s  t o t a l a s s e t s  

a r e  d e t e r m in e d  b y  s u b t r a c t in g  t h e  $ 10 0  m il-

lio n  t h a t  it  w ill u s e  t o  a c q u ir e  B’s  a s s e t s  

fr o m  t h e  $ 10 5 m illio n  t h a t  A w ill h a v e  a t  t h e  

t im e  o f t h e  a c q u is it io n . T h e r e fo r e , A h a s  

t o t a l a s s e t s  o f le s s  t h a n  $ 10  m illio n  (a s  a d -

ju s t e d ) a n d  d o e s  n o t  m e e t  a n y  s iz e -o f-p e r s o n  

t e s t  o f Se c t io n  7A(a )(2 ). 

2 . As s u m e  t h a t  A w ill a c q u ir e  a s s e t s  fr o m  

B a n d  t h a t , a t  t h e  t im e  it  a c q u ir e s  B’s  a s s e t s , 

A w ill h a v e  $ 8 5 m illio n  in  c a s h  a n d  a  fa c t o r y  

v a lu e d  a t  $ 60  m illio n . A w ill e x c h a n g e  t h e  

fa c t o r y  a n d  $ 8 0  m illio n  c a s h  fo r  B’s  a s s e t s . 

T o  d e t e r m in e  A’s  t o t a l a s s e t s , A s h o u ld  s u b -

t r a c t  fr o m  t h e  $ 8 5 m illio n  c a s h  t h e  $ 8 0  m il-

lio n  t h a t  w ill b e  u s e d  t o  a c q u ir e  a s s e t s  fr o m  

B a n d  a d d  t h e  r e m a in d e r  t o  t h e  v a lu e  o f t h e  

fa c t o r y . T h u s , A h a s  t o t a l a s s e t s  o f $ 65 m il-

lio n . E v e n  t h o u g h  A w ill u s e  t h e  fa c t o r y  a s  

p a r t  o f t h e  c o n s id e r a t io n  fo r  t h e  a c q u is it io n , 

t h e  v a lu e  o f t h e  fa c t o r y  m u s t  s t ill b e  in -

c lu d e d  in  A’s  t o t a l a s s e t s . No t e  t h a t  A a n d  B 

m a y  a ls o  h a v e  t o  r e p o r t  t h e  a c q u is it io n  b y  B 

o f A’s  n o n -c a s h  a s s e t s  (i.e ., t h e  fa c t o r y ). Fo r  

t h a t  a c q u is it io n , t h e  v a lu e  o f t h e  c a s h  A w ill 

u s e  t o  b u y  B’s  a s s e t s  is  n o t  e x c lu d e d  fr o m  A’s  

t o t a l a s s e t s . T h u s , in  t h e  a c q u is it io n  b y  B, 

A’s  t o t a l a s s e t s  a r e  $ 14 5 m illio n . 

3. As s u m e  t h a t  c o m p a n y  A w ill m a k e  a  $ 150  

m illio n  a c q u is it io n  a n d  t h a t  it  m u s t  p a y  a  

lo a n  o r ig in a t io n  fe e  o f $ 5 m illio n . A b o r r o w s  

$ 161 m illio n . A d o e s  n o t  m e e t  t h e  s iz e -o f-p e r -

s o n  t e s t  in  Se c t io n  7A(a )(2 ) b e c a u s e  it s  t o t a l 

a s s e t s  a r e  le s s  t h a n  $ 10  m illio n  (a s  a d ju s t e d ). 

$ 150  m illio n  is  e x c lu d e d  b e c a u s e  it  w ill b e  

c o n s id e r a t io n  fo r  t h e  a c q u is it io n  a n d  $ 5 m il-

lio n  is  e x c lu d e d  b e c a u s e  it  is  a n  e x p e n s e  in c i-

d e n t a l t o  t h e  a c q u is it io n . T h e r e fo r e , A is  

o n ly  a  $ 6 m illio n  p e r s o n . No t e  t h a t  if A w e r e  

m a k in g  a n  a c q u is it io n  v a lu e d  a t  o v e r  $ 2 0 0  

m illio n  (a s  a d ju s t e d ), t h e  a c q u is it io n  w o u ld  

b e  r e p o r t a b le  w it h o u t  r e g a r d  t o  t h e  s iz e s  o f 

t h e  p e r s o n s  in v o lv e d . 

4 . As s u m e  t h a t  ‘‘A’’ b o r r o w s  $ 19 5 m illio n  t o  

a c q u ir e  $ 10 0  m illio n  o f a s s e t s  fr o m  ‘‘B’’ a n d  

$ 60  m illio n  o f v o t in g  s e c u r it ie s  o f ‘‘C.’’ T h e  

b a la n c e  o f t h e  lo a n  w ill b e  u s e d  fo r  w o r k in g  

c a p it a l. T o  d e t e r m in e  it s  s iz e  fo r  p u r p o s e s  o f 

it s  a c q u is it io n  fr o m  ‘‘B,’’ ‘‘A’’ s u b t r a c t s  t h e  

$ 10 0  m illio n  t h a t  it  w ill u s e  fo r  t h a t  a c q u is i-

t io n . T h e r e fo r e , A h a s  t o t a l a s s e t s  o f $ 9 5 m il-

lio n  fo r  p u r p o s e s  o f it s  a c q u is it io n  fr o m  ‘‘B.’’ 
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Fe d e ra l Tra d e  Co m m is s io n  § 801.12  

T o  d e t e r m in e  it s  s iz e  w it h  r e s p e c t  t o  it s  a c -
q u is it io n  fr o m  ‘‘C,’’ ‘‘A’’ s u b t r a c t s  t h e  $ 60  m il-
lio n  t h a t  w ill b e  p a id  fo r  ‘‘C’s ’’ v o t in g  s e c u r i-
t ie s . T h u s , fo r  p u r p o s e s  o f it s  a c q u is it io n  
fr o m  ‘‘C’’, ‘‘A’’ h a s  t o t a l a s s e t s  o f $ 135 m illio n . 
In  t h e  fir s t  a c q u is it io n  ‘‘A’’ m e e t s  t h e  $ 10  m il-
lio n  (a s  a d ju s t e d ) s iz e -o f-p e r s o n  t e s t  a n d  in  
t h e  s e c o n d  a c q u is it io n  ‘‘A’’ m e e t s  t h e  $ 10 0  
m illio n  (a s  a d ju s t e d ) s iz e -o f-p e r s o n  t e s t  o f 
Se c t io n  7A(a )(2 ). 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 2 9 , J u ly  2 9 , 19 8 3; 52  FR 70 8 0 , Ma r . 6, 
19 8 7; 66 FR 8 68 8 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 0 , J a n . 
31, 2 0 0 5; 70  FR 11511, Ma r . 8 , 2 0 0 5; 70  FR 73372 , 
De c . 12 , 2 0 0 5] 

§ 801.12 C a lc u la ting  p er c enta g e of v ot-
ing  sec u r ities. 

(a ) V oting  sec urities. W h e n e v e r  t h e  a c t  
o r  t h e s e  r u le s  r e q u ir e  c a lc u la t io n  o f 
t h e  p e r c e n t a g e  o f v o t in g  s e c u r it ie s  t o  
b e  h e ld  o r  a c q u ir e d , t h e  is s u e r  w h o s e  
v o t in g  s e c u r it ie s  a r e  b e in g  a c q u ir e d  
s h a ll b e  d e e m e d  t h e  ‘‘a c q u ir e d  p e r s o n s .’’ 

Example: Pe r s o n  ‘‘A’’ is  c o m p o s e d  o f c o r -
p o r a t io n  A1 a n d  s u b s id ia r y  A2 ; p e r s o n  ‘‘B’’ is  
c o m p o s e d  o f c o r p o r a t io n  B1 a n d  s u b s id ia r y  
B2 . As s u m e  t h a t  A2  p r o p o s e s  t o  s e ll a s s e t s  t o  
B1 in  e x c h a n g e  fo r  c o m m o n  s t o c k  o f B2 . 
U n d e r  t h is  p a r a g r a p h , fo r  p u r p o s e s  o f c a lc u -
la t in g  t h e  p e r c e n t a g e  o f v o t in g  s e c u r it ie s  t o  
b e  h e ld , t h e  ‘‘a c q u ir e d  p e r s o n ’’ is  B2 . Fo r  a ll 
o t h e r  p u r p o s e s , t h e  a c q u ir e d  p e r s o n  is  ‘‘B.’’ 
(Fo r  a ll p u r p o s e s , t h e  ‘‘a c q u ir in g  p e r s o n s ’’ a r e  
‘‘A’’ a n d  ‘‘B.’’) 

(b ) Perc entag e of voting  sec urities. (1) 
W h e n e v e r  t h e  a c t  o r  t h e s e  r u le s  r e q u ir e  
c a lc u la t io n  o f t h e  p e r c e n t a g e  o f v o t in g  
s e c u r it ie s  o f a n  is s u e r  t o  b e  h e ld  o r  a c -
q u ir e d , t h e  p e r c e n t a g e  s h a ll b e  t h e  s u m  
o f t h e  s e p a r a t e  r a t io s  fo r  e a c h  c la s s  o f 
v o t in g  s e c u r it ie s , e x p r e s s e d  a s  a  p e r -
c e n t a g e . T h e  r a t io  fo r  e a c h  c la s s  o f v o t -
in g  s e c u r it ie s  e q u a ls : 

(i)(A) T h e  n u m b e r  o f v o t e s  fo r  d ir e c -
t o r s  o f t h e  is s u e r  w h ic h  t h e  h o ld e r  o f a  
c la s s  o f v o t in g  s e c u r it ie s  is  p r e s e n t ly  
e n t it le d  t o  c a s t , a n d  a s  a  r e s u lt  o f t h e  
a c q u is it io n , w ill b e c o m e  e n t it le d  t o  
c a s t , d iv id e d  b y , 

(B) T h e  t o t a l n u m b e r  o f v o t e s  fo r  d i-
r e c t o r s  o f t h e  is s u e r  w h ic h  p r e s e n t ly  
m a y  b e  c a s t  b y  t h a t  c la s s , a n d  w h ic h  
w ill b e  e n t it le d  t o  b e  c a s t  b y  t h a t  c la s s  
a ft e r  t h e  a c q u is it io n , m u lt ip lie d  b y , 

(ii)(A) T h e  n u m b e r  o f d ir e c t o r s  t h a t  
c la s s  is  e n t it le d  t o  e le c t , d iv id e d  b y  (B) 
t h e  t o t a l n u m b e r  o f d ir e c t o r s . 

Examples: In  e a c h  o f t h e  fo llo w in g  e x a m p le s  
c o m p a n y  X h a s  t w o  c la s s e s  o f v o t in g  s e c u r i-

t ie s , c la s s  A, c o n s is t in g  o f 10 0 0  s h a r e s  w it h  
e a c h  s h a r e  h a v in g  o n e  v o t e , a n d  c la s s  B, c o n -
s is t in g  o f 10 0  s h a r e s  w it h  e a c h  s h a r e  h a v in g  
o n e  v o t e . T h e  c la s s  A s h a r e s  e le c t  fo u r  o f t h e  
t e n  d ir e c t o r s  a n d  t h e  c la s s  B s h a r e s  e le c t  s ix  
o f t h e  t e n  d ir e c t o r s . 

In  t h is  s it u a t io n , § 8 0 1.12 (b ) r e q u ir e s  c a l-
c u la t io n s  o f t h e  p e r c e n t a g e  o f v o t in g  s e c u r i-
t ie s  h e ld  t o  b e  m a d e  a c c o r d in g  t o  t h e  fo l-
lo w in g  fo r m u la : 

Nu m b e r  o f v o t e s  o f c la s s  A h e ld  d iv id e d  b y  
T o t a l v o t e s  o f c la s s  A t im e s  Dir e c t o r s  e le c t -
e d  b y  c la s s  A s t o c k  d iv id e d  b y  T o t a l n u m b e r  
o f d ir e c t o r s  

Plu s  

Nu m b e r  o f v o t e s  o f c la s s  B h e ld  d iv id e d  b y  
T o t a l v o t e s  o f c la s s  B t im e s  Dir e c t o r s  e le c t -
e d  b y  c la s s  B s t o c k  d iv id e d  b y  T o t a l n u m b e r  
o f d ir e c t o r s  

1. As s u m e  t h a t  c o m p a n y  Y h o ld s  a ll 10 0  
s h a r e s  o f c la s s  B s t o c k  a n d  n o  s h a r e s  o f c la s s  
A s t o c k . By  v ir t u e  o f it s  c la s s  B h o ld in g s , Y 
h a s  a ll 10 0  o f t h e  v o t e s  w h ic h  m a y  b e  c a s t  b y  
c la s s  B s t o c k  a n d  c a n  e le c t  s ix  o f c o m p a n y  
X’s  t e n  d ir e c t o r s . Ap p ly in g  t h e  fo r m u la  
w h ic h  r e s u lt s  fr o m  t h e  r u le , Y c a lc u la t e s  
t h a t  it  h o ld s  10 0 /10 0  × 6/10  o r  60  p e r c e n t  o f t h e  
v o t in g  s e c u r it ie s  o f c o m p a n y  X b e c a u s e  o f it s  
h o ld in g s  o f c la s s  B s t o c k  a n d  n o  a d d it io n a l 
p e r c e n t a g e  d e r iv e d  fr o m  h o ld in g s  o f c la s s  A 
s t o c k . Co n s e q u e n t ly , Y h o ld s  a  t o t a l o f 60  
p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f c o m p a n y  
X. 

2 . As s u m e  t h a t  c o m p a n y  Y h o ld s  50 0  s h a r e s  
o f c la s s  A s t o c k  a n d  n o  s h a r e s  o f c la s s  B 
s t o c k . By  v ir t u e  o f it s  c la s s  A h o ld in g s , Y 
h a s  50 0  o f t h e  10 0 0  v o t e s  w h ic h  m a y  b e  c a s t  
b y  c la s s  A t o  e le c t  fo u r  o f c o m p a n y  X’s  t e n  
d ir e c t o r s . Ap p ly in g  t h e  fo r m u la , Y c a lc u la t e s  
t h a t  it  h o ld s  50 0 /10 0 0  × 4 /10  o r  2 0  p e r c e n t  o f 
t h e  v o t in g  s e c u r it ie s  o f c o m p a n y  X fr o m  it s  
h o ld in g s  o f c la s s  A s t o c k  a n d  n o  a d d it io n a l 
p e r c e n t a g e  d e r iv e d  fr o m  h o ld in g s  o f c la s s  B 
s t o c k . Co n s e q u e n t ly , Y h o ld s  a  t o t a l o f 2 0  
p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f c o m p a n y  
X. 

3. As s u m e  t h a t  c o m p a n y  Y h o ld s  50 0  s h a r e s  
o f c la s s  A s t o c k  a n d  60  s h a r e s  o f c la s s  B 
s t o c k . Y c a lc u la t e s  t h a t  it  h o ld s  2 0  p e r c e n t  
o f t h e  v o t in g  s e c u r it ie s  o f c o m p a n y  X b e -
c a u s e  o f it s  h o ld in g s  o f c la s s  A s t o c k  (s e e  e x -
a m p le  2 ). Ad d it io n a lly , a s  a  r e s u lt  o f it s  c la s s  
B h o ld in g s  Y h a s  60  o f t h e  10 0  v o t e s  w h ic h  
m a y  b e  c a s t  b y  c la s s  B s t o c k  t o  e le c t  s ix  o f 
c o m p a n y  X’s  t e n  d ir e c t o r s . Ap p ly in g  t h e  fo r -
m u la , Y c a lc u la t e s  t h a t  it  h o ld s  60 /10 0  × 6/10  
o r  36 p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f c o m -
p a n y  X b e c a u s e  o f it s  h o ld in g s  o f c la s s  B 
s t o c k . Sin c e  t h e  fo r m u la  r e q u ir e s  t h a t  a  p e r -
s o n  t h a t  h o ld s  d iffe r e n t  c la s s e s  o f v o t in g  s e -
c u r it ie s  o f t h e  s a m e  is s u e r  a d d  t o g e t h e r  t h e  
s e p a r a t e  p e r c e n t a g e s  c a lc u la t e d  fo r  e a c h  
c la s s , Y h o ld s  a  t o t a l o f 56 p e r c e n t  (2 0  p e r -
c e n t  p lu s  36 p e r c e n t ) o f t h e  v o t in g  s e c u r it ie s  
o f c o m p a n y  X. 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.13  

(2 ) Au t h o r iz e d  b u t  u n is s u e d  v o t in g  
s e c u r it ie s  a n d  t r e a s u r y  v o t in g  s e c u r i-
t ie s  s h a ll n o t  b e  c o n s id e r e d  s e c u r it ie s  
p r e s e n t ly  e n t it le d  t o  v o t e  fo r  d ir e c t o r s  
o f t h e  is s u e r . 

(3) Fo r  p u r p o s e s  o f d e t e r m in in g  t h e  
n u m b e r  o f o u t s t a n d in g  v o t in g  s e c u r i-
t ie s  o f a n  is s u e r , a  p e r s o n  m a y  r e ly  
u p o n  t h e  m o s t  r e c e n t  in fo r m a t io n  s e t  
fo r t h  in  filin g s  w it h  t h e  U .S. Se c u r it ie s  
a n d  E x c h a n g e  Co m m is s io n , u n le s s  s u c h  
p e r s o n  k n o w s  o r  h a s  r e a s o n  t o  b e lie v e  
t h a t  t h e  in fo r m a t io n  c o n t a in e d  t h e r e in  
is  in a c c u r a t e . 

Examples: 1. In  t h e  e x a m p le  t o  p a r a g r a p h  
(a ), t o  d e t e r m in e  t h e  p e r c e n t a g e  o f B2 ’s  v o t -
in g  s e c u r it ie s  w h ic h  w ill b e  h e ld  b y  ‘‘A’’ a ft e r  
t h e  t r a n s a c t io n , a ll v o t in g  s e c u r it ie s  o f B2  
h e ld  b y  ‘‘A,’’ t h e  ‘‘a c q u ir in g  p e r s o n ’’ (in c lu d in g  
A2  a n d  a ll o t h e r  e n t it ie s  in c lu d e d  in  p e r s o n  
‘‘A’’), m u s t  b e  a g g r e g a t e d . If ‘‘A’’ h o ld s  c o n -
v e r t ib le  s e c u r it ie s  o f B2  w h ic h  m e e t  t h e  d e fi-
n it io n  o f v o t in g  s e c u r it ie s  in  § 8 0 1.1(f), t h e s e  
s e c u r it ie s  a r e  t o  b e  d is r e g a r d e d  in  c a lc u -
la t in g  t h e  p e r c e n t a g e  o f v o t in g  s e c u r it ie s  
h e ld  b y  ‘‘A.’’ 

2 . U n d e r  t h is  fo r m u la , a n y  v o t e s  o b t a in e d  
b y  m e a n s  o f p r o x ie s  fr o m  o t h e r  p e r s o n s  a r e  
a ls o  d is r e g a r d e d  in  c a lc u la t in g  t h e  p e r c e n t -
a g e  o f v o t in g  s e c u r it ie s  t o  b e  h e ld  o r  a c -
q u ir e d . 

[4 3 FR 33537, J u ly  31, 19 78 ; 4 3 FR 360 54 , Au g . 
15, 19 78 , a s  a m e n d e d  a t  52  FR 70 8 1, Ma r . 6, 
19 8 7; 66 FR 8 68 9 , Fe b . 1, 2 0 0 1] 

§ 801.13 A g g r eg a tion of v oting  sec u r i-
ties, a ssets a nd  non-c or p or a te inter -
ests. 

(a ) V oting  sec urities. (1) Su b je c t  t o  t h e  
p r o v is io n s  o f § 8 0 1.15, a n d  p a r a g r a p h  
(a )(3) o f t h is  s e c t io n , a ll v o t in g  s e c u r i-
t ie s  o f t h e  is s u e r  w h ic h  w ill b e  h e ld  b y  
t h e  a c q u ir in g  p e r s o n  a ft e r  t h e  c o n -
s u m m a t io n  o f a n  a c q u is it io n  s h a ll b e  
d e e m e d  v o t in g  s e c u r it ie s  h e ld  a s  a  r e -
s u lt  o f t h e  a c q u is it io n . T h e  v a lu e  o f 
s u c h  v o t in g  s e c u r it ie s  s h a ll b e  t h e  s u m  
o f t h e  v a lu e  o f t h e  v o t in g  s e c u r it ie s  t o  
b e  a c q u ir e d , d e t e r m in e d  in  a c c o r d a n c e  
w it h  § 8 0 1.10 (a ), a n d  t h e  v a lu e  o f t h e  
v o t in g  s e c u r it ie s  h e ld  b y  t h e  a c q u ir in g  
p e r s o n  p r io r  t o  t h e  a c q u is it io n , d e t e r -
m in e d  in  a c c o r d a n c e  w it h  p a r a g r a p h  
(a )(2 ) o f t h is  s e c t io n . 

(2 ) T h e  v a lu e  o f v o t in g  s e c u r it ie s  o f 
a n  is s u e r  h e ld  p r io r  t o  a n  a c q u is it io n  
s h a ll b e —  

(i) If t h e  s e c u r it y  is  t r a d e d  o n  a  n a -
t io n a l s e c u r it ie s  e x c h a n g e  o r  is  a u t h o r -
iz e d  t o  b e  q u o t e d  in  a n  in t e r d e a le r  
q u o t a t io n  s y s t e m  o f a  n a t io n a l s e c u r i-

t ie s  a s s o c ia t io n  r e g is t e r e d  w it h  t h e  
U n it e d  St a t e s  Se c u r it ie s  a n d  E x c h a n g e  
Co m m is s io n , t h e  m a r k e t  p r ic e  c a l-
c u la t e d  in  a c c o r d a n c e  w it h  § 8 0 1.10 (c )(1); 
o r  

(ii) If p a r a g r a p h  (a )(2 )(i) o f t h is  s e c -
t io n  is  n o t  a p p lic a b le , t h e  fa ir  m a r k e t  
v a lu e  d e t e r m in e d  in  a c c o r d a n c e  w it h  
§ 8 0 1.10 (c )(3). 

Examples: 1. As s u m e  t h a t  a c q u ir in g  p e r s o n  

‘‘A’’ h o ld s  in  e x c e s s  o f $ 50  m illio n  (a s  a d -

ju s t e d ) o f t h e  v o t in g  s e c u r it ie s  o f X, a n d  is  t o  

a c q u ir e  a n o t h e r  $ 1 m illio n  o f t h e  s a m e  v o t -

in g  s e c u r it ie s . Sin c e  u n d e r  p a r a g r a p h  (a ) o f 

t h is  s e c t io n  a ll v o t in g  s e c u r it ie s  ‘‘A’’ w ill 

h o ld  a ft e r  t h e  a c q u is it io n  a r e  h e ld  ‘‘a s  a  r e -

s u lt  o f ’’ t h e  a c q u is it io n , ‘‘A’’ w ill h o ld  in  e x -

c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) o f t h e  v o t in g  

s e c u r it ie s  o f X a s  a  r e s u lt  o f t h e  a c q u is it io n . 

‘‘A’’ m u s t  t h e r e fo r e  o b s e r v e  t h e  r e q u ir e m e n t s  

o f t h e  a c t  b e fo r e  m a k in g  t h e  a c q u is it io n , u n -

le s s  t h e  p r e s e n t  a c q u is it io n  is  e x e m p t  u n d e r  

Se c t io n  7A(c ), § 8 0 2 .2 1 o r  a n y  o t h e r  r u le . 

2 . Se e  § 8 0 1.15 a n d  t h e  e x a m p le s  t o  t h a t  

r u le . 

3. Se e  § 8 0 1.2 0  a n d  t h e  e x a m p le s  t o  t h a t  

r u le . 

4 . O n  J a n u a r y  1, c o m p a n y  A a c q u ir e d  in  e x -

c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) o f v o t in g  s e -

c u r it ie s  o f c o m p a n y  B. ‘‘A’’ a n d  ‘‘B’’ file d  n o t i-

fic a t io n  a n d  o b s e r v e d  t h e  w a it in g  p e r io d  fo r  

t h a t  a c q u is it io n . Co m p a n y  A p la n s  t o  a c -

q u ir e  $ 1 m illio n  o f a s s e t s  fr o m  c o m p a n y  B o n  

Ma y  1 o f t h e  s a m e  y e a r . U n d e r  § 8 0 1.13(a )(3), 

‘‘A’’ a n d  ‘‘B’’ d o  n o t  a g g r e g a t e  t h e  v a lu e  o f t h e  

e a r lie r  a c q u ir e d  v o t in g  s e c u r it ie s  t o  d e t e r -

m in e  w h e t h e r  t h e  a c q u is it io n  is  s u b je c t  t o  

t h e  a c t . T h e r e fo r e , t h e  v a lu e  o f t h e  a c q u is i-

t io n  is  $ 1 m illio n  a n d  it  is  n o t  r e p o r t a b le . 

(3) V o t in g  s e c u r it ie s  h e ld  b y  t h e  a c -
q u ir in g  p e r s o n  p r io r  t o  a n  a c q u is it io n  
s h a ll n o t  b e  d e e m e d  v o t in g  s e c u r it ie s  
h e ld  a s  a  r e s u lt  o f t h a t  s u b s e q u e n t  a c -
q u is it io n  if: 

(i) T h e  a c q u ir in g  p e r s o n  is , in  t h e  
s u b s e q u e n t  a c q u is it io n , a c q u ir in g  o n ly  
a s s e t s ; a n d  

(ii) T h e  a c q u is it io n  o f t h e  p r e v io u s ly  
a c q u ir e d  v o t in g  s e c u r it ie s  w a s  s u b je c t  
t o  t h e  filin g  a n d  w a it in g  r e q u ir e m e n t s  
o f t h e  a c t  (a n d  s u c h  r e q u ir e m e n t s  w e r e  
o b s e r v e d ) o r  w a s  e x e m p t  p u r s u a n t  t o  
§ 8 0 2 .2 1. 

(b ) A ssets. (1) All a s s e t s  t o  b e  a c q u ir e d  
fr o m  t h e  a c q u ir e d  p e r s o n  s h a ll b e  a s -
s e t s  h e ld  a s  a  r e s u lt  o f t h e  a c q u is it io n . 
T h e  v a lu e  o f s u c h  a s s e t s  s h a ll b e  d e t e r -
m in e d  in  a c c o r d a n c e  w it h  § 8 0 1.10 (b ). 

(2 ) If t h e  a c q u ir in g  p e r s o n  s ig n s  a  le t -
t e r  o f in t e n t  o r  a g r e e m e n t  in  p r in c ip le  
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Fe d e ra l Tra d e  Co m m is s io n  § 801.14  

t o  a c q u ir e  a s s e t s  fr o m  a n  a c q u ir e d  p e r -
s o n , a n d  w it h in  t h e  p r e v io u s  18 0  d a y s  
t h e  a c q u ir in g  p e r s o n  h a s  

(i) Sig n e d  a  le t t e r  o f in t e n t  o r  a g r e e -
m e n t  in  p r in c ip le  t o  a c q u ir e  a s s e t s  
fr o m  t h e  s a m e  a c q u ir e d  p e r s o n , w h ic h  
is  s t ill in  e ffe c t  b u t  h a s  n o t  b e e n  c o n -
s u m m a t e d , o r  h a s  a c q u ir e d  a s s e t s  fr o m  
t h e  s a m e  a c q u ir e d  p e r s o n  w h ic h  it  s t ill 
h o ld s ; a n d  

(ii) T h e  p r e v io u s  a c q u is it io n  (w h e t h e r  
c o n s u m m a t e d  o r  s t ill c o n t e m p la t e d ) 
w a s  n o t  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f 
t h e  Ac t ; t h e n  fo r  p u r p o s e s  o f t h e  s iz e - 
o f-t r a n s a c t io n  t e s t  o f Se c t io n  7A(a )(2 ), 
b o t h  t h e  a c q u ir in g  a n d  t h e  a c q u ir e d  
p e r s o n s  s h a ll t r e a t  t h e  a s s e t s  t h a t  w e r e  
t h e  s u b je c t  o f t h e  e a r lie r  le t t e r  o f in -
t e n t  o r  a g r e e m e n t  in  p r in c ip a l a s  
t h o u g h  t h e y  a r e  b e in g  a c q u ir e d  a s  p a r t  
o f t h e  p r e s e n t  a c q u is it io n . T h e  v a lu e  o f 
a n y  a s s e t s  w h ic h  a r e  s u b je c t  t o  t h is  
p a r a g r a p h  is  d e t e r m in e d  in  a c c o r d a n c e  
w it h  § 8 0 1.10 (b ). 

Examples: 1. O n  d a y  1, A e n t e r s  in t o  a n  
a g r e e m e n t  w it h  B t o  a c q u ir e  a s s e t s  v a lu e d  a t  
$ 4 5 m illio n . O n  d a y  9 0 , A a n d  B s ig n  a  le t t e r  
o f in t e n t  p u r s u a n t  t o  w h ic h  A w ill a c q u ir e  
a d d it io n a l a s s e t s  fr o m  B, v a lu e d  a t  $ 4 5 m il-
lio n . T h e  o r ig in a l t r a n s a c t io n  h a s  n o t  c lo s e d , 
h o w e v e r , t h e  a g r e e m e n t  is  s t ill in  e ffe c t . Fo r  
p u r p o s e s  o f t h e  s iz e -o f-t r a n s a c t io n  t e s t  in  
Se c t io n  7A(a )(2 ), A m u s t  a g g r e g a t e  t h e  v a lu e  
o f b o t h  o f it s  a c q u is it io n s  a n d  file  p r io r  t o  
a c q u ir in g  t h e  a s s e t s  if t h e  a g g r e g a t e  v a lu e  
e x c e e d s  $ 50  m illio n  (a s  a d ju s t e d ). 

2 . O n  Ma r c h  30 , A e n t e r s  in t o  a  le t t e r  o f in -
t e n t  t o  a c q u ir e  a s s e t s  o f B v a lu e d  a t  $ 4 5 m il-
lio n . O n  J a n u a r y  31, e a r lie r  t h e  s a m e  y e a r , A 
c lo s e d  o n  a n  a c q u is it io n  o f a s s e t s  o f B v a lu e d  
a t  $ 4 5 m illio n . Fo r  p u r p o s e s  o f t h e  s iz e -o f- 
t r a n s a c t io n  t e s t  in  Se c t io n  7A(a )(2 ), A m u s t  
a g g r e g a t e  t h e  v a lu e  o f b o t h  o f it s  a c q u is i-
t io n s  a n d  file  p r io r  t o  a c q u ir in g  t h e  a s s e t s  o f 
B if t h e  a g g r e g a t e  v a lu e  e x c e e d s  $ 50  m illio n  
(a s  a d ju s t e d ). 

3. O n  d a y  1, A e n t e r s  in t o  a n  a g r e e m e n t  
w it h  B t o  a c q u ir e  a s s e t s  v a lu e d  in  e x c e s s  o f 
$ 50  m illio n  (a s  a d ju s t e d ). A a n d  B file  n o t ifi-
c a t io n  a n d  o b s e r v e  t h e  w a it in g  p e r io d . O n  
d a y  60 , A s ig n s  a  le t t e r  o f in t e n t  t o  a c q u ir e  
a n  a d d it io n a l $ 4 0  m illio n  o f a s s e t s  fr o m  B. 
Be c a u s e  t h e  e a r lie r  a c q u is it io n  w a s  s u b je c t  
t o  t h e  r e q u ir e m e n t s  o f t h e  Ac t , A d o e s  n o t  
a g g r e g a t e  t h e  t w o  a c q u is it io n s  o f a s s e t s  a n d  
is  fr e e  t o  a c q u ir e  t h e  a d d it io n a l a s s e t s  o f B 
w it h o u t  filin g  a n  a d d it io n a l n o t ific a t io n . 

4 . O n  d a y  1, A c o n s u m m a t e s  a n  a c q u is it io n  
o f a s s e t s  o f B v a lu e d  a t  $ 4 5 m illio n . O n  d a y  
60 , A c o n s u m m a t e s  a  s a le  o f t h e  s a m e  a s s e t s  
t o  a n  u n r e la t e d  t h ir d  p a r t y . O n  d a y  12 0 , A e n -
t e r s  in t o  a n  a g r e e m e n t  t o  a c q u ir e  a d d it io n a l 
a s s e t s  o f B v a lu e d  a t  $ 4 5 m illio n . Be c a u s e  A 

n o  lo n g e r  h o ld s  t h e  a s s e t s  fr o m  t h e  p r e v io u s  
a c q u is it io n , n o  a g g r e g a t io n  o f t h e  t w o  a s s e t  
a c q u is it io n s  is  r e q u ir e d  a n d  A m a y  a c q u ir e  
a ll o f t h e  a d d it io n a l a s s e t s  w it h o u t  filin g  n o -
t ific a t io n . 

(c )(1) N on-c orporate interests. In  a n  a c -
q u is it io n  o f n o n -c o r p o r a t e  in t e r e s t s , 
a n y  p r e v io u s ly  a c q u ir e d  n o n -c o r p o r a t e  
in t e r e s t s  in  t h e  s a m e  u n in c o r p o r a t e d  
e n t it y  is  a g g r e g a t e d  w it h  t h e  n e w ly  a c -
q u ir e d  in t e r e s t s . T h e  v a lu e  o f s u c h  a n  
a c q u is it io n  is  d e t e r m in e d  in  a c c o r d -
a n c e  w it h  § 8 0 1.10 (d ) o f t h e s e  r u le s . 

(2 ) O ther assets or voting  sec urities of 

the same ac q uired person. An  a c q u is it io n  
o f n o n -c o r p o r a t e  in t e r e s t s  w h ic h  d o e s  
n o t  c o n fe r  c o n t r o l o f t h e  u n in c o r -
p o r a t e d  e n t it y  is  n o t  a g g r e g a t e d  w it h  
a n y  o t h e r  a s s e t s  o r  v o t in g  s e c u r it ie s  
w h ic h  h a v e  b e e n  o r  a r e  c u r r e n t ly  b e in g  
a c q u ir e d  fr o m  t h e  s a m e  a c q u ir e d  p e r -
s o n . 

Examples: 1. A c u r r e n t ly  h a s  t h e  r ig h t  t o  30  
p e r c e n t  o f t h e  p r o fit s  in  L L C. B h a s  t h e  r ig h t  
t o  t h e  r e m a in in g  70  p e r c e n t . A a c q u ir e s  a n  
a d d it io n a l 30  p e r c e n t  in t e r e s t  in  L L C fr o m  B 
fo r  $ 9 0  m illio n  in  c a s h . As  a  r e s u lt  o f t h e  a c -
q u is it io n , A is  d e e m e d  t o  n o w  h a v e  a  60  p e r -
c e n t  in t e r e s t  in  L L C. T h e  c u r r e n t  a c q u is i-
t io n  is  v a lu e d  a t  $ 9 0  m illio n , t h e  a c q u is it io n  
p r ic e . T h e  v a lu e  o f t h e  30  p e r c e n t  in t e r e s t  
t h a t  A a lr e a d y  h o ld s  is  t h e  fa ir  m a r k e t  v a lu e  
o f t h a t  in t e r e s t . T h e  v a lu e  fo r  s iz e -o f-t r a n s -
a c t io n  p u r p o s e s  is  t h e  s u m  o f t h e  t w o . 

2 . A a c q u ir e s  t h e  fo llo w in g  fr o m  B: (1) All 
o f t h e  a s s e t s  o f a  s u b s id ia r y  o f B; (2 ) a ll o f 
t h e  v o t in g  s e c u r it ie s  o f a n o t h e r  s u b s id ia r y  o f 
B; a n d  (3) a  30  p e r c e n t  in t e r e s t  in  a n  L L C 
w h ic h  is  c u r r e n t ly  w h o lly -o w n e d  b y  B. In  d e -
t e r m in in g  t h e  s iz e -o f-t r a n s a c t io n , A a g g r e -
g a t e s  t h e  v a lu e  o f t h e  v o t in g  s e c u r it ie s  a n d  
a s s e t s  o f t h e  s u b s id ia r ie s  t h a t  it  is  a c q u ir in g  
fr o m  B, b u t  d o e s  n o t  in c lu d e  t h e  v a lu e  o f t h e  
30  p e r c e n t  in t e r e s t  in  t h e  L L C, p u r s u a n t  t o  
§ 8 0 1.13(c )(2 ). 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  52  
FR 70 8 1, Ma r . 6, 19 8 7; 66 FR 8 68 9 , Fe b . 1, 2 0 0 1; 
70  FR 4 9 9 1, J a n . 31, 2 0 0 5; 70  FR 11513, Ma r . 8 , 
2 0 0 5] 

§ 801.14 A g g r eg a te tota l a m ou nt of v ot-
ing  sec u r ities a nd  a ssets. 

Fo r  p u r p o s e s  o f Se c t io n  7A(a )(2 ) a n d  
§ 8 0 1.1(h ), t h e  a g g r e g a t e  t o t a l a m o u n t  
o f v o t in g  s e c u r it ie s  a n d  a s s e t s  s h a ll b e  
t h e  s u m  o f: 

(a ) T h e  v a lu e  o f a ll v o t in g  s e c u r it ie s  
o f t h e  a c q u ir e d  p e r s o n  w h ic h  t h e  a c -
q u ir in g  p e r s o n  w o u ld  h o ld  a s  a  r e s u lt  o f 
t h e  a c q u is it io n , d e t e r m in e d  in  a c c o r d -
a n c e  w it h  § 8 0 1.13(a ); a n d  
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(b ) T h e  v a lu e  o f a ll a s s e t s  o f t h e  a c -
q u ir e d  p e r s o n  w h ic h  t h e  a c q u ir in g  p e r -
s o n  w o u ld  h o ld  a s  a  r e s u lt  o f t h e  a c q u i-
s it io n , d e t e r m in e d  in  a c c o r d a n c e  w it h  
§ 8 0 1.13(b ). 

Examples: 1. Ac q u ir in g  p e r s o n  ‘‘A’’ p r e -
v io u s ly  a c q u ir e d  le s s  t h a n  $ 50  m illio n  (a s  a d -
ju s t e d ) o f t h e  v o t in g  s e c u r it ie s  (n o t  c o n v e r t -
ib le  v o t in g  s e c u r it ie s ) o f c o r p o r a t io n  X. ‘‘A’’ 

n o w  in t e n d s  t o  a c q u ir e  a d d it io n a l a s s e t s  o f 
X. U n d e r  p a r a g r a p h  (a ) o f t h is  s e c t io n , ‘‘A’’ 

lo o k s  t o  § 8 0 1.13(a ) a n d  d e t e r m in e s  t h a t  t h e  
v o t in g  s e c u r it ie s  a r e  t o  b e  h e ld  ‘‘a s  a  r e s u lt  
o f ’’ t h e  a c q u is it io n . Se c t io n  8 0 1.13(a ) a ls o  p r o -
v id e s  t h a t  ‘‘A’’ m u s t  d e t e r m in e  t h e  p r e s e n t  
v a lu e  o f t h e  p r e v io u s ly  a c q u ir e d  s e c u r it ie s . 
U n d e r  p a r a g r a p h  (b ) o f t h is  s e c t io n , ‘‘A’’ lo o k s  
t o  § 8 0 1.13(b )(1) a n d  d e t e r m in e s  t h a t  t h e  a s -
s e t s  t o  b e  a c q u ir e d  w ill b e  h e ld  ‘‘a s  a  r e s u lt  
o f ’’ t h e  a c q u is it io n , a n d  a r e  v a lu e d  u n d e r  
§ 8 0 1.10 (b ). T h e r e fo r e , if t h e  v o t in g  s e c u r it ie s  
h a v e  a  p r e s e n t  v a lu e  w h ic h  w h e n  c o m b in e d  
w it h  t h e  v a lu e  o f t h e  a s s e t s  w o u ld  e x c e e d  $ 50  
m illio n  (a s  a d ju s t e d ), t h e  a s s e t  a c q u is it io n  is  
s u b je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  s in c e , 
a s  a  r e s u lt  o f it , ‘‘A’’ w o u ld  h o ld  a n  a g g r e g a t e  
t o t a l a m o u n t  o f t h e  v o t in g  s e c u r it ie s  a n d  a s -
s e t s  o f ‘‘X’’ in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ) . 

2 . In  t h e  p r e v io u s  e x a m p le , a s s u m e  t h a t  
t h e  a s s e t s  a c q u is it io n  o c c u r r e d  fir s t , a n d  
t h a t  t h e  a c q u is it io n  o f t h e  v o t in g  s e c u r it ie s  
is  t o  o c c u r  w it h in  18 0  d a y s  o f t h e  fir s t  a c q u i-
s it io n . ‘‘A’’ n o w  lo o k s  t o  § 8 0 1.13(b )(2 ) a n d  d e -
t e r m in e s  t h a t  b e c a u s e  t h e  s e c o n d  a c q u is it io n  
is  o f v o t in g  s e c u r it ie s  a n d  n o t  a s s e t s , t h e  
a s s e t  a n d  v o t in g  s e c u r it ie s  a c q u is it io n s  a r e  
n o t  t r e a t e d  a s  o n e  t r a n s a c t io n . T h e r e fo r e , 
t h e  s e c o n d  a c q u is it io n  w o u ld  n o t  b e  s u b je c t  
t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  s in c e  t h e  
v a lu e  o f t h e  s e c u r it ie s  t o  b e  a c q u ir e d  d o e s  
n o t  e x c e e d  t h e  $ 50  m illio n  (a s  a d ju s t e d ) s iz e - 
o f-t r a n s a c t io n  t e s t . 

(c ) T h e  v a lu e  o f a ll n o n -c o r p o r a t e  in -
t e r e s t s  o f t h e  a c q u ir e d  p e r s o n  w h ic h  
t h e  a c q u ir in g  p e r s o n  w o u ld  h o ld  a s  a  
r e s u lt  o f t h e  a c q u is it io n , d e t e r m in e d  in  
a c c o r d a n c e  w it h  § 8 0 1.13(c ). 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 68 9 , Fe b . 1, 2 0 0 1; 67 FR 119 0 2 , Ma r . 18 , 
2 0 0 2 ; 70  FR 4 9 9 1, J a n . 31, 2 0 0 5; 70  FR 73372 , 
De c . 12 , 2 0 0 5] 

§ 801.15 A g g r eg a tion of v oting  sec u r i-
ties a nd  a ssets th e a c q u isition of 
w h ic h  w a s ex em p t. 

No t w it h s t a n d in g  § 8 0 1.13, fo r  p u r p o s e s  
o f d e t e r m in in g  t h e  a g g r e g a t e  t o t a l 
a m o u n t  o f v o t in g  s e c u r it ie s  a n d  a s s e t s  
o f t h e  a c q u ir e d  p e r s o n  h e ld  b y  t h e  a c -
q u ir in g  p e r s o n  u n d e r  Se c t io n  7A(a )(2 ) 
a n d  § 8 0 1.1(h ), n o n e  o f t h e  fo llo w in g  w ill 
b e  h e ld  a s  a  r e s u lt  o f a n  a c q u is it io n : 

(a ) As s e t s  o r  v o t in g  s e c u r it ie s  t h e  a c -
q u is it io n  o f w h ic h  w a s  e x e m p t  a t  t h e  
t im e  o f a c q u is it io n  (o r  w o u ld  h a v e  b e e n  
e x e m p t , h a d  t h e  a c t  a n d  t h e s e  r u le s  
b e e n  in  e ffe c t ), o r  t h e  p r e s e n t  a c q u is i-
t io n  o f w h ic h  is  e x e m p t , u n d e r —  

(1) Se c t io n s  7A(c ) (1), (5), (6), (7), (8 ), 
a n d  (11)(B); 

(2 ) Se c t io n s  8 0 2 .1, 8 0 2 .2 , 8 0 2 .5, 
8 0 2 .6(b )(1), 8 0 2 .8 , 8 0 2 .31, 8 0 2 .35, 8 0 2 .52 , 
8 0 2 .53, 8 0 2 .63, a n d  8 0 2 .70  o f t h is  c h a p t e r ; 

(b ) As s e t s  o r  v o t in g  s e c u r it ie s  t h e  a c -
q u is it io n  o f w h ic h  w a s  e x e m p t  a t  t h e  
t im e  o f a c q u is it io n  (o r  w o u ld  h a v e  b e e n  
e x e m p t , h a d  t h e  Ac t  a n d  t h e s e  r u le s  
b e e n  in  e ffe c t ), o r  t h e  p r e s e n t  a c q u is i-
t io n  o f w h ic h  is  e x e m p t , u n d e r  Se c t io n  
7A(c )(9 ) a n d  § § 8 0 2 .3, 8 0 2 .4 , a n d  8 0 2 .64  o f 
t h is  c h a p t e r  u n le s s  t h e  lim it a t io n s  c o n -
t a in e d  in  Se c t io n  7A(c )(9 ) o r  t h o s e  s e c -
t io n s  d o  n o t  a p p ly  o r  a s  a  r e s u lt  o f t h e  
a c q u is it io n  w o u ld  b e  e x c e e d e d , in  
w h ic h  c a s e  t h e  a s s e t s  o r  v o t in g  s e c u r i-
t ie s  s o  a c q u ir e d  w ill b e  h e ld ; a n d  

(c ) V o t in g  s e c u r it ie s  t h e  a c q u is it io n  
o f w h ic h  w a s  e x e m p t  a t  t h e  t im e  o f a c -
q u is it io n  (o r  w o u ld  h a v e  b e e n  e x e m p t , 
h a d  t h e  Ac t  a n d  t h e s e  r u le s  b e e n  in  e f-
fe c t ), o r  t h e  p r e s e n t  a c q u is it io n  o f 
w h ic h  is  e x e m p t , u n d e r  s e c t io n  
7A(c )(11)(A) u n le s s  a d d it io n a l v o t in g  
s e c u r it ie s  o f t h e  s a m e  is s u e r  h a v e  b e e n  
o r  a r e  b e in g  a c q u ir e d ; a n d  

(d ) As s e t s  o r  v o t in g  s e c u r it ie s  t h e  a c -
q u is it io n  o f w h ic h  w a s  e x e m p t  a t  t h e  
t im e  o f a c q u is it io n  (o r  w o u ld  h a v e  b e e n  
e x e m p t , h a d  t h e  Ac t  a n d  t h e s e  r u le s  
b e e n  in  e ffe c t ), o r  t h e  p r e s e n t  a c q u is i-
t io n  o f w h ic h  is  e x e m p t , u n d e r  
§ § 8 0 2 .50 (a ), 8 0 2 .51(a ), 8 0 2 .51(b ) o f t h is  
c h a p t e r  u n le s s  t h e  lim it a t io n s , in  a g -
g r e g a t e  fo r  § § 8 0 2 .50 (a ), 8 0 2 .51(a ), 
8 0 2 .51(b ) , d o  n o t  a p p ly  o r  a s  a  r e s u lt  o f 
t h e  a c q u is it io n  w o u ld  b e  e x c e e d e d , in  
w h ic h  c a s e  t h e  a s s e t s  o r  v o t in g  s e c u r i-
t ie s  s o  a c q u ir e d  w ill b e  h e ld . 

Examples: 1. As s u m e  t h a t  a c q u ir in g  p e r s o n  
‘‘A’’ is  s im u lt a n e o u s ly  t o  a c q u ir e  in  e x c e s s  o f 
$ 50  m illio n  (a s  a d ju s t e d ) o f t h e  c o n v e r t ib le  
v o t in g  s e c u r it ie s  o f X a n d  le s s  t h a n  $ 50  m il-
lio n  (a s  a d ju s t e d ) o f t h e  v o t in g  c o m m o n  
s t o c k  o f X. Alt h o u g h  t h e  a c q u is it io n  o f t h e  
c o n v e r t ib le  v o t in g  s e c u r it ie s  is  e x e m p t  u n d e r  
§ 8 0 2 .31, s in c e  t h e  o v e r a ll v a lu e  o f t h e  s e c u r i-
t ie s  t o  b e  a c q u ir e d  is  g r e a t e r  t h a n  $ 50  m illio n  
(a s  a d ju s t e d ), ‘‘A’’ m u s t  d e t e r m in e  w h e t h e r  it  
is  o b lig e d  t o  file  n o t ific a t io n  a n d  o b s e r v e  a  
w a it in g  p e r io d  b e fo r e  a c q u ir in g  t h e  s e c u r i-
t ie s . Be c a u s e  § 8 0 2 .31 is  o n e  o f t h e  e x e m p t io n s  
lis t e d  in  p a r a g r a p h  (a )(2 ) o f t h is  s e c t io n , ‘‘A’’ 
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Fe d e ra l Tra d e  Co m m is s io n  § 801.15  

w o u ld  n o t  h o ld  t h e  c o n v e r t ib le  v o t in g  s e c u r i-
t ie s  a s  a  r e s u lt  o f t h e  a c q u is it io n . T h e r e fo r e , 
s in c e  a s  a  r e s u lt  o f t h e  a c q u is it io n  ‘‘A’’ w o u ld  
h o ld  o n ly  t h e  c o m m o n  s t o c k , t h e  s iz e -o f- 
t r a n s a c t io n  t e s t s  o f Se c t io n  7A(a )(2 ) w o u ld  
n o t  b e  s a t is fie d , a n d  ‘‘A’’ n e e d  n o t  o b s e r v e  t h e  
r e q u ir e m e n t s  o f t h e  a c t  b e fo r e  a c q u ir in g  t h e  
c o m m o n  s t o c k . (No t e , h o w e v e r , t h a t  t h e  
v a lu e  o f t h e  c o n v e r t ib le  v o t in g  s e c u r it ie s  
w o u ld  b e  r e fle c t e d  in  ‘‘A’s ’’ n e x t  r e g u la r ly  
p r e p a r e d  b a la n c e  s h e e t , fo r  p u r p o s e s  o f 
§ 8 0 1.11). 

2 . In  t h e  p r e v io u s  e x a m p le , t h e  r u le  w a s  a p -
p lie d  t o  v o t in g  s e c u r it ie s  t h e  p r e s e n t  a c q u is i-
t io n  o f w h ic h  is  e x e m p t . As s u m e  in s t e a d  t h a t  
‘‘A’’ h a d  a c q u ir e d  t h e  c o n v e r t ib le  v o t in g  s e c u -
r it ie s  p r io r  t o  it s  a c q u is it io n  o f t h e  c o m m o n  
s t o c k . ‘‘A’’ s t ill w o u ld  n o t  h o ld  t h e  c o n v e r t -
ib le  v o t in g  s e c u r it ie s  a s  a  r e s u lt  o f t h e  a c q u i-
s it io n  o f t h e  c o m m o n  s t o c k , b e c a u s e  t h e  r u le  
s t a t e s  t h a t  v o t in g  s e c u r it ie s  t h e  p r e v io u s  a c -
q u is it io n  o f w h ic h  w a s  e x e m p t  a ls o  fa ll w it h -
in  t h e  r u le . T h u s , t h e  s iz e -o f-t r a n s a c t io n  
t e s t s  o f Se c t io n  7A(a )(2 ) w o u ld  a g a in  n o t  b e  
s a t is fie d , a n d  ‘‘A’’ n e e d  n o t  o b s e r v e  t h e  r e -
q u ir e m e n t s  o f t h e  a c t  b e fo r e  a c q u ir in g  t h e  
c o m m o n  s t o c k . 

3. In  e x a m p le  2 , a s s u m e  in s t e a d  t h a t  ‘‘A’’ a c -
q u ir e d  t h e  c o n v e r t ib le  v o t in g  s e c u r it ie s  in  
19 75, b e fo r e  t h e  a c t  a n d  r u le s  w e n t  in t o  e f-
fe c t . Sin c e  t h e  r u le  a p p lie s  t o  v o t in g  s e c u r i-
t ie s  t h e  a c q u is it io n  o f w h ic h  w o u ld  h a v e  
b e e n  e x e m p t  h a d  t h e  a c t  a n d  r u le s  b e e n  in  e f-
fe c t , t h e  r e s u lt  a g a in  w o u ld  b e  id e n t ic a l. If 
t h e  r u le s  h a d  b e e n  in  e ffe c t  in  19 75, t h e  a c -
q u is it io n  o f t h e  c o n v e r t ib le  v o t in g  s e c u r it ie s  
w o u ld  h a v e  b e e n  e x e m p t  u n d e r  § 8 0 2 .31. 

4 . As s u m e  t h a t  a c q u ir in g  p e r s o n  ‘‘B,’’ a  
U n it e d  St a t e s  p e r s o n , a c q u ir e d  fr o m  c o r p o r a -
t io n  ‘‘X’’ t w o  m a n u fa c t u r in g  p la n t s  lo c a t e d  
a b r o a d , a n d  a s s u m e  t h a t  t h e  a c q u is it io n  
p r ic e  w a s  in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ). In  t h e  m o s t  r e c e n t  y e a r , s a le s  in t o  
t h e  U n it e d  St a t e s  a t t r ib u t a b le  t o  t h e  p la n t s  
w e r e  le s s  t h a n  $ 50  m illio n  (a s  a d ju s t e d ), a n d  
t h u s  t h e  a c q u is it io n  w a s  e x e m p t  u n d e r  
§ 8 0 2 .50 (a )(2 ). W it h in  18 0  d a y s  o f t h a t  a c q u is i-
t io n , ‘‘B’’ s e e k s  t o  a c q u ir e  a  t h ir d  p la n t  fr o m  
‘‘X,’’ t o  w h ic h  U n it e d  St a t e s  s a le s  w e r e  a t -
t r ib u t a b le  in  t h e  m o s t  r e c e n t  y e a r . Sin c e  
u n d e r  § 8 0 1.13(b )(2 ), a s  a  r e s u lt  o f t h e  a c q u is i-
t io n , ‘‘B’’ w o u ld  h o ld  a ll t h r e e  p la n t s  o f ‘‘X,’’if 
t h e  $ 50  m illio n  (a s  a d ju s t e d ) lim it a t io n  in  
§ 8 0 2 .50 (a )(2 ) w o u ld  b e  e x c e e d e d , u n d e r  p a r a -
g r a p h  (b ) o f t h is  s e c t io n , ‘‘B’’ w o u ld  h o ld  t h e  
p r e v io u s ly  a c q u ir e d  a s s e t s  fo r  p u r p o s e s  o f 
t h e  s e c o n d  a c q u is it io n . T h e r e fo r e , a s  a  r e s u lt  
o f t h e  s e c o n d  a c q u is it io n , ‘‘B’’ w o u ld  h o ld  a s -
s e t s  o f ‘‘X’’ e x c e e d in g  $ 50  m illio n  (a s  a d ju s t e d ) 
in  v a lu e , w o u ld  n o t  q u a lify  fo r  t h e  e x e m p t io n  
in  § 8 0 2 .50 (a )(2 ), a n d  m u s t  o b s e r v e  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  a n d  file  n o t ific a t io n  fo r  t h e  
a c q u is it io n  o f a ll t h r e e  p la n t s  b e fo r e  a c q u ir -
in g  t h e  t h ir d  p la n t  

5. ‘‘A’’ a c q u ir e s  p r o d u c in g  o il r e s e r v e s  v a l-
u e d  a t  $ 4 0 0  m illio n  fr o m  ‘‘B.’’ T w o  m o n t h s  
la t e r , ‘‘A’’ a g r e e s  t o  a c q u ir e  o il a n d  g a s  r ig h t s  

v a lu e d  a t  $ 75 m illio n  fr o m  ‘‘B.’’ Pa r a g r a p h  (b ) 
o f t h is  s e c t io n  a n d  § 8 0 1.13(b )(2 ) r e q u ir e  a g g r e -
g a t in g  t h e  p r e v io u s ly  e x e m p t  a c q u is it io n  o f 
o il r e s e r v e s  w it h  t h e  s e c o n d  a c q u is it io n . If 
t h e  t w o  a c q u is it io n s , w h e n  a g g r e g a t e d , e x -
c e e d  t h e  $ 50 0  m illio n  lim it a t io n  o n  t h e  e x -
e m p t io n  fo r  o il a n d  g a s  r e s e r v e s  in  § 8 0 2 .3(a ), 
‘‘A’’ a n d  ‘‘B’’ w ill b e  r e q u ir e d  t o  file  n o t ific a -
t io n  fo r  t h e  la t t e r  a c q u is it io n , in c lu d in g  
w it h in  t h e  filin g s  t h e  e a r lie r  a c q u is it io n . 
Sin c e , in  t h is  e x a m p le , t h e  t o t a l v a lu e  o f t h e  
a s s e t s  in  t h e  t w o  a c q u is it io n s , w h e n  a g g r e -
g a t e d , is  le s s  t h a n  $ 50 0  m illio n , b o t h  a c q u is i-
t io n s  a r e  e x e m p t  fr o m  t h e  n o t ific a t io n  r e -
q u ir e m e n t s . In  d e t e r m in in g  w h e t h e r  t h e  
v a lu e  o f t h e  a s s e t s  in  t h e  t w o  a c q u is it io n s  
e x c e e d s  $ 50 0  m illio n , ‘‘A’’ n e e d  n o t  d e t e r m in e  
t h e  c u r r e n t  fa ir  m a r k e t  v a lu e  o f t h e  o il r e -
s e r v e s  a c q u ir e d  in  t h e  fir s t  t r a n s a c t io n , s in c e  
t h e s e  a s s e t s  a r e  n o w  w it h in  t h e  p e r s o n  o f 
‘‘A.’’ In s t e a d , ‘‘A’’ is  d ir e c t e d  b y  
§ 8 0 1.13(b )(2 )(ii) t o  u s e  t h e  v a lu e  o f t h e  o il r e -
s e r v e s  a t  t h e  t im e  o f t h e ir  p r io r  a c q u is it io n  
in  a c c o r d a n c e  w it h  § 8 0 1.10 (b ). 

6. ‘‘X’’ a c q u ir e d  55 p e r c e n t  o f t h e  v o t in g  s e -
c u r it ie s  o f M, a n  e n t it y  c o n t r o lle d  b y  ‘‘Z,’’ s ix  
m o n t h s  a g o  a n d  n o w  p r o p o s e s  t o  a c q u ir e  50  
p e r c e n t  o f t h e  v o t in g  s t o c k  o f N, a n o t h e r  e n -
t it y  c o n t r o lle d  b y  ‘‘Z.’’ M’s  a s s e t s  c o n s is t  o f 
$ 150  m illio n  w o r t h  o f p r o d u c in g  c o a l r e s e r v e s  
p lu s  le s s  t h a n  $ 50  m illio n  (a s  a d ju s t e d ) w o r t h  
o f n o n -e x e m p t  a s s e t s  a n d  N’s  a s s e t s  c o n s is t  
o f a  p r o d u c in g  c o a l m in e  w o r t h  $ 10 0  m illio n  
t o g e t h e r  w it h  n o n -e x e m p t  a s s e t s  w it h  a  fa ir  
m a r k e t  v a lu e  o f le s s  t h a n  $ 50  m illio n  (a s  a d -
ju s t e d ). ‘‘X’s ’’ a c q u is it io n  o f t h e  v o t in g  s e c u -
r it ie s  o f M w a s  e x e m p t  u n d e r  § 8 0 2 .4 (a ) b e -
c a u s e  M h e ld  e x e m p t  a s s e t s  p u r s u a n t  t o  
§ 8 0 2 .3(b ) a n d  le s s  t h a n  $ 50  m illio n  (a s  a d -
ju s t e d ) o f n o n -e x e m p t  a s s e t s . Be c a u s e  ‘‘X’’ a c -
q u ir e d  c o n t r o l o f M in  t h e  e a r lie r  t r a n s -
a c t io n , M is  n o w  w it h in  t h e  p e r s o n  o f ‘‘X,’’ 
a n d  t h e  a s s e t s  o f M n e e d  n o t  b e  a g g r e g a t e d  
w it h  t h o s e  o f N t o  d e t e r m in e  if t h e  s u b s e -
q u e n t  a c q u is it io n  o f N w ill e x c e e d  t h e  lim i-
t a t io n  fo r  c o a l r e s e r v e s  o r  fo r  n o n -e x e m p t  a s -
s e t s . Sin c e  t h e  a s s e t s  o f N a lo n e  d o  n o t  e x -
c e e d  t h e s e  lim it a t io n s , ‘‘X’s ’’ a c q u is it io n  o f N 
a ls o  is  n o t  r e p o r t a b le . 

7. In  p r e v io u s  E x a m p le  6, a s s u m e  t h a t  ‘‘X’’ 

a c q u ir e d  30  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  
o f M a n d  p r o p o s e s  t o  a c q u ir e  4 0  p e r c e n t  o f 
t h e  v o t in g  s e c u r it ie s  o f N, a n o t h e r  e n t it y  
c o n t r o lle d  b y  ‘‘Z.’’ As s u m e  a ls o  t h a t  M’s  a s -
s e t s  a t  t h e  t im e  o f ‘‘X’s ’’ a c q u is it io n  o f M’s  
v o t in g  s e c u r it ie s  c o n s is t e d  o f $ 9 0  m illio n  
w o r t h  o f p r o d u c in g  c o a l r e s e r v e s  a n d  n o n -e x -
e m p t  a s s e t s  w it h  a  fa ir  m a r k e t  v a lu e  o f le s s  
t h a n  $ 50  m illio n  (a s  a d ju s t e d ), a n d  t h a t  N’s  
a s s e t s  c u r r e n t ly  c o n s is t  o f $ 60  m illio n  w o r t h  
o f p r o d u c in g  c o a l r e s e r v e s  a n d  n o n -e x e m p t  
a s s e t s  w it h  a  fa ir  m a r k e t  v a lu e  w h ic h  w h e n  
a g g r e g a t e d  w it h  M’s  n o n -e x e m p t  a s s e t s  
w o u ld  e x c e e d  $ 50  m illio n  (a s  a d ju s t e d ). Sin c e  
‘‘X’’ a c q u ir e d  a  m in o r it y  in t e r e s t  in  M a n d  in -
t e n d s  t o  a c q u ir e  a  m in o r it y  in t e r e s t  in  N, 
a n d  s in c e  M a n d  N a r e  c o n t r o lle d  b y  ‘‘Z,’’ t h e  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.2 0 

a s s e t s  o f M a n d  N m u s t  b e  a g g r e g a t e d , p u r s u -
a n t  t o  Se c s . 8 0 1.15(b ) a n d  8 0 1.13, t o  d e t e r m in e  
w h e t h e r  t h e  a c q u is it io n  o f N’s  v o t in g  s e c u r i-
t ie s  is  e x e m p t . ‘‘X’’ is  r e q u ir e d  t o  d e t e r m in e  
t h e  c u r r e n t  fa ir  m a r k e t  v a lu e  o f M’s  a s s e t s . 
If t h e  fa ir  m a r k e t  v a lu e  o f M’s  c o a l r e s e r v e s  
is  u n c h a n g e d , t h e  a g g r e g a t e d  e x e m p t  a s s e t s  
d o  n o t  e x c e e d  t h e  lim it a t io n  fo r  c o a l r e -
s e r v e s . H o w e v e r , if t h e  p r e s e n t  fa ir  m a r k e t  
v a lu e  o f N’s  n o n -e x e m p t  a s s e t s  a ls o  is  u n -
c h a n g e d , t h e  p r e s e n t  fa ir  m a r k e t  v a lu e  o f t h e  
n o n -e x e m p t  a s s e t s  o f M a n d  N w h e n  a g g r e -
g a t e d  is  g r e a t e r  t h a n  $ 50  m illio n . T h u s  t h e  
a c q u is it io n  o f t h e  v o t in g  s e c u r it ie s  o f N is  
n o t  e x e m p t . If ‘‘X’’ p r o p o s e d  t o  a c q u ir e  50  p e r -
c e n t  o r  m o r e  o f t h e  v o t in g  s e c u r it ie s  o f b o t h  
M a n d  N in  t h e  s a m e  a c q u is it io n , t h e  a s s e t s  
o f M a n d  N m u s t  b e  a g g r e g a t e d  t o  d e t e r m in e  
if t h e  a c q u is it io n  o f t h e  v o t in g  s e c u r it ie s  o f 
b o t h  is s u e r s  is  e x e m p t . Sin c e  t h e  fa ir  m a r k e t  
v a lu e  o f t h e  a g g r e g a t e d  n o n -e x e m p t  a s s e t s  
e x c e e d s  $ 50  m illio n  (a s  a d ju s t e d ), t h e  a c q u is i-
t io n  w o u ld  n o t  b e  e x e m p t . 

8 . ‘‘A’’ a c q u ir e d  4 9  p e r c e n t  o f t h e  v o t in g  s e -
c u r it ie s  o f M a n d  4 5 p e r c e n t  o f t h e  v o t in g  s e -
c u r it ie s  o f N. Bo t h  M a n d  N a r e  c o n t r o lle d  b y  
‘‘B.’’ At  t h e  t im e  o f t h e  a c q u is it io n , M h e ld  
r ig h t s  t o  p r o d u c in g  c o a l r e s e r v e s  w o r t h  $ 9 0  
m illio n  a n d  N h e ld  a  p r o d u c in g  c o a l m in e  
w o r t h  $ 9 0  m illio n . T h is  a c q u is it io n  w a s  e x -
e m p t  s in c e  t h e  a g g r e g a t e d  h o ld in g s  fe ll 
b e lo w  t h e  $ 2 0 0  m illio n  lim it a t io n  fo r  c o a l in  
§ 8 0 2 .3(b ) o f t h is  c h a p t e r . A y e a r  la t e r , ‘‘A’’ 

p r o p o s e s  t o  a c q u ir e  a n  a d d it io n a l 10  p e r c e n t  
o f t h e  v o t in g  s e c u r it ie s  o f b o t h  M a n d  N. In  
t h e  in t e r v e n in g  y e a r , M h a s  a c q u ir e d  c o a l r e -
s e r v e s  s o  t h a t  it s  h o ld in g s  a r e  n o w  v a lu e d  a t  
$ 14 0  m illio n , a n d  t h e  v a lu e  o f N’s  a s s e t s  r e -
m a in e d  u n c h a n g e d . ‘‘A’s ’’ s e c o n d  a c q u is it io n  
w o u ld  n o t  b e  e x e m p t . ‘‘A’’ is  r e q u ir e d  t o  d e -
t e r m in e  t h e  v a lu e  o f t h e  e x e m p t  a s s e t s  a n d  
a n y  n o n -e x e m p t  a s s e t s  h e ld  b y  a n y  is s u e r  
w h o s e  v o t in g  s e c u r it ie s  it  in t e n d s  t o  a c q u ir e  
b e fo r e  e a c h  p r o p o s e d  a c q u is it io n  (u n le s s  ‘‘A’’ 

a lr e a d y  o w n s  50  p e r c e n t  o r  m o r e  o f t h e  v o t -
in g  s e c u r it ie s  o f t h e  is s u e r ) t o  d e t e r m in e  if 
t h e  v a lu e  o f t h o s e  h o ld in g s  o f t h e  is s u e r  fa lls  
b e lo w  t h e  lim it a t io n  o f t h e  a p p lic a b le  e x -
e m p t io n . H e r e , t h e  h o ld in g s  o f M a n d  N n o w  
e x c e e d  t h e  $ 2 0 0  m illio n  e x e m p t io n  fo r  a c q u i-
s it io n s  o f c o a l r e s e r v e s  in  § 8 0 2 .3 o f t h is  c h a p -
t e r , a n d  t h u s  d o  n o t  q u a lify  fo r  t h e  e x e m p -
t io n  o f v o t in g  s e c u r it ie s  p r o v id e d  b y  § 8 0 2 .4 (a ) 
o f t h is  c h a p t e r . 

9 . A a c q u ir e s  a s s e t s  o f B lo c a t e d  o u t s id e  o f 
t h e  U .S. w it h  s a le s  in t o  t h e  U .S. o f $ 4 5 m il-
lio n . It  a ls o  a c q u ir e s  v o t in g  s e c u r it ie s  o f B’s  
fo r e ig n  s u b s id ia r y  X w h ic h  h a s  s a le s  in t o  t h e  
U .S. o f $ 4 5 m illio n . Bo t h  t h e  a s s e t s  a n d  t h e  
v o t in g  s e c u r it ie s  o f X a r e  e x e m p t  u n d e r  
§ § 8 0 2 .50  a n d  8 0 2 .51 r e s p e c t iv e ly  w h e n  a n a -
ly z e d  s e p a r a t e ly . H o w e v e r , b e c a u s e  § 8 0 1.15(d ) 
r e q u ir e s  t h a t  t h e  s a le s  in t o  t h e  U .S. fo r  b o t h  
t h e  a s s e t s  a n d  t h e  v o t in g  s e c u r it ie s  b e  a g g r e -
g a t e d  t o  d e t e r m in e  w h e t h e r  t h e  $ 50  m illio n  
(a s  a d ju s t e d ) lim it a t io n  h a s  b e e n  e x c e e d e d , 
b o t h  a r e  h e ld  a s  a  r e s u lt  o f t h e  a c q u is it io n  

b e c a u s e  t h e  a g g r e g a t e  s a le s  in t o  t h e  U .S. 
t o t a l in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  52  
FR 70 8 1, Ma r . 6, 19 8 7; 61 FR 1368 4 , Ma r . 2 8 , 
19 9 6; 66 FR 8 68 9 , Fe b . 1, 2 0 0 1; 67 FR 119 0 2 , Ma r . 
18 , 2 0 0 2 ; 70  FR 11512 , Ma r . 8 , 2 0 0 5] 

§ 801.2 0 A c q u isitions su b seq u ent to ex -
c eed ing  th r esh old . 

Ac q u is it io n s  m e e t in g  t h e  c r it e r ia  o f 
s e c t io n  7A(a ), a n d  n o t  o t h e r w is e  e x -
e m p t e d  b y  s e c t io n  7A(c ) o r  § 8 0 2 .2 1 o r  
a n y  o t h e r  o f t h e s e  r u le s , a r e  s u b je c t  t o  
t h e  r e q u ir e m e n t s  o f t h e  a c t  e v e n  
t h o u g h : 

(a ) E a r lie r  a c q u is it io n s  o f a s s e t s  o r  
v o t in g  s e c u r it ie s  m a y  h a v e  b e e n  s u b -
je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t ; 

(b ) T h e  a c q u ir in g  p e r s o n ’s  h o ld in g s  
in it ia lly  m a y  h a v e  m e t  o r  e x c e e d e d  a  
n o t ific a t io n  t h r e s h o ld  b e fo r e  t h e  e ffe c -
t iv e  d a t e  o f t h e s e  r u le s ; o r  

(c ) T h e  a c q u ir in g  p e r s o n ’s  h o ld in g s  
in it ia lly  m a y  h a v e  m e t  o r  e x c e e d e d  a  
n o t ific a t io n  t h r e s h o ld  b y  r e a s o n  o f in -
c r e a s e s  in  m a r k e t  v a lu e s  o r  e v e n t s  
o t h e r  t h a n  a c q u is it io n s . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 0 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 2 , J a n . 31, 2 0 0 5] 

§ 801.2 1 S ec u r ities a nd  c a sh  not c on-
sid er ed  a ssets w h en a c q u ir ed . 

Fo r  p u r p o s e s  o f d e t e r m in in g  t h e  a g -
g r e g a t e  t o t a l a m o u n t  o f a s s e t s  u n d e r  
Se c t io n  7A(a )(2 )(A), Se c t io n  
7A(a )(2 )(B)(i), Se c . 8 0 1.13(b ), a n d  Se c . 
8 0 2 .4 : 

(a ) Ca s h  s h a ll n o t  b e  c o n s id e r e d  a n  
a s s e t  o f t h e  p e r s o n  fr o m  w h ic h  it  is  a c -
q u ir e d ; a n d  

(b ) Ne it h e r  v o t in g  o r  n o n v o t in g  s e c u -
r it ie s  n o r  o b lig a t io n s  r e fe r r e d  t o  in  s e c -
t io n  7A(c )(2 ) s h a ll b e  c o n s id e r e d  a s s e t s  
o f a n o t h e r  p e r s o n  fr o m  w h ic h  t h e y  a r e  
a c q u ir e d . 

Examples: 1. As s u m e  t h a t  a c q u ir in g  p e r s o n  
‘‘A’’ a c q u ir e s  v o t in g  s e c u r it ie s  o f is s u e r  X 
fr o m  ‘‘B,’’ a  p e r s o n  u n r e la t e d  t o  X. U n d e r  t h is  
p a r a g r a p h , t h e  a c q u is it io n  is  t r e a t e d  o n ly  a s  
o n e  o f v o t in g  s e c u r it ie s , r e q u ir in g  ‘‘A’’ a n d  
‘‘X’’ t o  c o m p ly  w it h  t h e  r e q u ir e m e n t s  o f t h e  
a c t , r a t h e r  t h a n  o n e  in  w h ic h  ‘‘A’’ a c q u ir e s  
t h e  a s s e t s  o f ‘‘B,’’ r e q u ir in g  ‘‘A’’ a n d  ‘‘B’’ t o  
c o m p ly . Se e  a ls o  e x a m p le  2  t o  § 8 0 1.30 . No t e  
t h a t  fo r  p u r p o s e s  o f s e c t io n  7A(a )(2 )— t h a t  is , 
fo r  t h e  n e x t  r e g u la r ly  p r e p a r e d  b a la n c e  s h e e t  
o f ‘‘A’’ r e fe r r e d  t o  in  § 8 0 1.11— t h e  v o t in g  s e c u -
r it ie s  o f X m u s t  b e  r e fle c t e d  a ft e r  t h e ir  a c -
q u is it io n ; s e e  § 8 0 1.11(c )(2 ). 
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Fe d e ra l Tra d e  Co m m is s io n  § 801.3 1 

2 . In  t h e  p r e v io u s  e x a m p le , if ‘‘A’’ a c q u ir e s  
n o n v o t in g  s e c u r it ie s  o f X fr o m  ‘‘B,’’ t h e n  
u n d e r  t h is  s e c t io n  t h e  a c q u is it io n  w o u ld  b e  
t r e a t e d  o n ly  a s  o n e  o f n o n v o t in g  s e c u r it ie s  o f 
X (a n d  w o u ld  b e  e x e m p t  u n d e r  s e c t io n  
7A(c )(2 )), r a t h e r  t h a n  o n e  in  w h ic h  ‘‘A’’ a c -
q u ir e s  a s s e t s  o f ‘‘B,’’ r e q u ir in g  ‘‘A’’ a n d  ‘‘B’’ t o  
c o m p ly . Ag a in , t h e  n o n v o t in g  s e c u r it ie s  o f X 
w o u ld  h a v e  t o  b e  r e fle c t e d  in  ‘‘A’s ’’ n e x t  r e g u -
la r ly  p r e p a r e d  b a la n c e  s h e e t  fo r  p u r p o s e s  o f 
s e c t io n  7A(a )(2 ). 

3. In  e x a m p le  1, a s s u m e  t h a t  ‘‘B’’ r e c e iv e s  
o n ly  c a s h  fr o m  ‘‘A’’ in  e x c h a n g e  fo r  t h e  v o t -
in g  s e c u r it ie s  o f X. U n d e r  t h is  s e c t io n , ‘‘B’s ’’ 

a c q u is it io n  o f c a s h  is  not a n  a c q u is it io n  o f 
t h e  ‘‘a s s e t s ’’ o f ‘‘A,’’ a n d  ‘‘B’’ is  n o t  r e q u ir e d  t o  
file  n o t ific a t io n  a s  a n  a c q u ir in g  p e r s o n . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 0 , Fe b . 1, 2 0 0 1; 68  FR 2 4 30 , J a n . 17, 2 0 0 3; 
70  FR 4 9 9 2 , J a n . 31, 2 0 0 5] 

§ 801.3 0 T end er  offer s a nd  a c q u isitions 
of v oting  sec u r ities fr om  th ir d  p a r -
ties. 

(a ) T h is  s e c t io n  a p p lie s  t o : 
(1) Ac q u is it io n s  o n  a  n a t io n a l s e c u r i-

t ie s  e x c h a n g e  o r  t h r o u g h  a n  in t e r d e a le r  
q u o t a t io n  s y s t e m  r e g is t e r e d  w it h  t h e  
U n it e d  St a t e s  Se c u r it ie s  a n d  E x c h a n g e  
Co m m is s io n ; 

(2 ) Ac q u is it io n s  d e s c r ib e d  b y  § 8 0 1.31; 
(3) T e n d e r  o ffe r s ; 
(4 ) Se c o n d a r y  a c q u is it io n s ; 
(5) All a c q u is it io n s  (o t h e r  t h a n  m e r g -

e r s  a n d  c o n s o lid a t io n s ) in  w h ic h  v o t in g  
s e c u r it ie s  a r e  t o  b e  a c q u ir e d  fr o m  a  
h o ld e r  o r  h o ld e r s  o t h e r  t h a n  t h e  is s u e r  
o r  a n  e n t it y  in c lu d e d  w it h in  t h e  s a m e  
p e r s o n  a s  t h e  is s u e r ; 

(6) Co n v e r s io n s ; a n d  
(7) Ac q u is it io n s  o f v o t in g  s e c u r it ie s  

r e s u lt in g  fr o m  t h e  e x e r c is e  o f o p t io n s  
o r  w a r r a n t s  w h ic h  a r e —  

(i) Is s u e d  b y  t h e  is s u e r  w h o s e  v o t in g  
s e c u r it ie s  a r e  t o  b e  a c q u ir e d  (o r  b y  a n y  
e n t it y  in c lu d e d  w it h in  t h e  s a m e  p e r s o n  
a s  t h e  is s u e r ); a n d  

(ii) T h e  s u b je c t  o f a  c u r r e n t ly  e ffe c -
t iv e  r e g is t r a t io n  s t a t e m e n t  file d  w it h  
t h e  U n it e d  St a t e s  Se c u r it ie s  a n d  E x -
c h a n g e  Co m m is s io n  u n d e r  t h e  Se c u r i-
t ie s  Ac t  o f 19 33. 

(b ) Fo r  a c q u is it io n s  d e s c r ib e d  b y  
p a r a g r a p h  (a ) o f t h is  s e c t io n : 

(1) T h e  w a it in g  p e r io d  r e q u ir e d  u n d e r  
t h e  a c t  s h a ll c o m m e n c e  u p o n  t h e  filin g  
o f n o t ific a t io n  b y  t h e  a c q u ir in g  p e r s o n  
a s  p r o v id e d  in  § 8 0 3.10 (a ); a n d  

(2 ) T h e  a c q u ir e d  p e r s o n  s h a ll file  t h e  
n o t ific a t io n  r e q u ir e d  b y  t h e  a c t , in  a c -
c o r d a n c e  w it h  t h e s e  r u le s , n o  la t e r  

t h a n  5 p .m . E a s t e r n  T im e  o n  t h e  15t h  
(o r , in  t h e  c a s e  o f c a s h  t e n d e r  o ffe r s , 
t h e  10 t h ) c a le n d a r  d a y  fo llo w in g  t h e  
d a t e  o f r e c e ip t , a s  d e fin e d  b y  § 8 0 3.10 (a ), 
b y  t h e  Fe d e r a l T r a d e  Co m m is s io n  a n d  
As s is t a n t  At t o r n e y  G e n e r a l o f t h e  n o t i-
fic a t io n  file d  b y  t h e  a c q u ir in g  p e r s o n . 
Sh o u ld  t h e  15t h  (o r , in  t h e  c a s e  o f c a s h  
t e n d e r  o ffe r s , t h e  10 t h ) c a le n d a r  d a y  
fa ll o n  a  w e e k e n d  d a y  o r  fe d e r a l h o li-
d a y , t h e  n o t ific a t io n  s h a ll b e  file d  n o  
la t e r  t h a n  5 p .m . E a s t e r n  T im e  o n  t h e  
n e x t  fo llo w in g  b u s in e s s  d a y . 

Examples: 1. Ac q u ir in g  p e r s o n  ‘‘A’’ p r o p o s e s  

t o  a c q u ir e  fr o m  c o r p o r a t io n  B t h e  v o t in g  s e -

c u r it ie s  o f B’s  w h o lly  o w n e d  s u b s id ia r y , c o r -

p o r a t io n  S. Sin c e  ‘‘A’’ is  a c q u ir in g  t h e  s h a r e s  

o f S fr o m  it s  p a r e n t , t h is  s e c t io n  d o e s  n o t  

a p p ly , a n d  t h e  w a it in g  p e r io d  d o e s  n o t  b e g in  

u n t il b o t h  ‘‘A’’ a n d  ‘‘B’’ file  n o t ific a t io n . 

2 . Ac q u ir in g  p e r s o n  ‘‘A’’ p r o p o s e s  t o  a c q u ir e  

in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) o f t h e  

v o t in g  s e c u r it ie s  o f c o r p o r a t io n  X o n  a  s e c u -

r it ie s  e x c h a n g e . T h e  w a it in g  p e r io d  b e g in s  

w h e n  ‘‘A’’ file s  n o t ific a t io n . ‘‘X’’ m u s t  file  n o -

t ific a t io n  w it h in  15 c a le n d a r  d a y s  t h e r e a ft e r . 

T h e  s e lle r  o f t h e  X s h a r e s  is  n o t  s u b je c t  t o  

a n y  o b lig a t io n s  u n d e r  t h e  a c t . 

3. Su p p o s e  t h a t  a c q u ir in g  p e r s o n  ‘‘A’’ p r o -

p o s e s  t o  a c q u ir e  50  p e r c e n t  o f t h e  v o t in g  s e -

c u r it ie s  o f c o r p o r a t io n  B w h ic h  in  t u r n  o w n s  

30  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f c o r p o r a -

t io n  C. T h u s  ‘‘A’s ’’ a c q u is it io n  o f C’s  v o t in g  

s e c u r it ie s  is  a  s e c o n d a r y  a c q u is it io n  (s e e  

§ 8 0 1.4 ) t o  w h ic h  t h is  s e c t io n  a p p lie s  b e c a u s e  

‘‘A’’ is  a c q u ir in g  C’s  v o t in g  s e c u r it ie s  fr o m  a  

t h ir d  p a r t y  (B). T h e r e fo r e , t h e  w a it in g  p e r io d  

w it h  r e s p e c t  t o  ‘‘A’s ’’ a c q u is it io n  o f C’s  v o t in g  

s e c u r it ie s  b e g in s  w h e n  ‘‘A’’ file s  it s  s e p a r a t e  

No t ific a t io n  a n d  Re p o r t  Fo r m  w it h  r e s p e c t  

t o  C, a n d  ‘‘C’’ m u s t  file  w it h in  15 d a y s  (o r  in  

t h e  c a s e  o f a  c a s h  t e n d e r  o ffe r , 10  d a y s ) 

t h e r e a ft e r . ‘‘A’s ’’ p r im a r y  a n d  s e c o n d a r y  a c -

q u is it io n s  o f t h e  v o t in g  s e c u r it ie s  o f B a n d  C 

a r e  s u b je c t  t o  s e p a r a t e  w a it in g  p e r io d s ; s e e  

§ 8 0 1.4 . 

[4 3 FR 33537, J u ly  31, 19 78 ; 4 3 FR 360 54 , Au g . 

15, 19 78 , a s  a m e n d e d  a t  52  FR 70 8 2 , Ma r . 6, 

19 8 7; 66 FR 8 69 0 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 2 , J a n . 
31, 2 0 0 5] 

§ 801.3 1 A c q u isitions of v oting  sec u r i-
ties b y  offer ees in tend er  offer s. 

W h e n e v e r  a n  o ffe r e e  in  a  n o n c a s h  
t e n d e r  o ffe r  is  r e q u ir e d  t o , a n d  d o e s , 
file  n o t ific a t io n  w it h  r e s p e c t  t o  a n  a c -
q u is it io n  d e s c r ib e d  in  § 8 0 1.2 (e ): 

(a ) T h e  w a it in g  p e r io d  w it h  r e s p e c t  
t o  s u c h  a c q u is it io n  s h a ll b e g in  u p o n  fil-
in g  o f n o t ific a t io n  b y  t h e  o ffe r e e , p u r -
s u a n t  t o  § § 8 0 1.30  a n d  8 0 3.10 (a )(1); 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.3 2  

(b ) T h e  p e r s o n  w it h in  w h ic h  t h e  
is s u e r  o f t h e  s h a r e s  t o  b e  a c q u ir e d  b y  
t h e  o ffe r e e  is  in c lu d e d  s h a ll file  n o t ifi-
c a t io n  a s  r e q u ir e d  b y  § 8 0 1.30 (b ); 

(c ) An y  r e q u e s t  fo r  a d d it io n a l in fo r -
m a t io n  o r  d o c u m e n t a r y  m a t e r ia l p u r -
s u a n t  t o  s e c t io n  7A(e ) a n d  § 8 0 3.2 0  s h a ll 
e x t e n d  t h e  w a it in g  p e r io d  in  a c c o r d -
a n c e  w it h  § 8 0 3.2 0 (c ); a n d  

(d ) T h e  v o t in g  s e c u r it ie s  t o  b e  a c -
q u ir e d  b y  t h e  o ffe r e e  m a y  b e  p la c e d  
in t o  e s c r o w , fo r  t h e  b e n e fit  o f t h e  
o ffe r e e , p e n d in g  e x p ir a t io n  o r  t e r m i-
n a t io n  o f t h e  w a it in g  p e r io d  w it h  r e -
s p e c t  t o  t h e  a c q u is it io n  o f s u c h  s e c u r i-
t ie s ; Provided however, T h a t  n o  p e r s o n  
m a y  v o t e  a n y  v o t in g  s e c u r it ie s  p la c e d  
in t o  e s c r o w  p u r s u a n t  t o  t h is  p a r a g r a p h . 

Example: As s u m e  t h a t  ‘‘A,’’ w h ic h  h a s  a n -
n u a l n e t  s a le s  e x c e e d in g  $ 10 0  m illio n  (a s  a d -
ju s t e d ), m a k e s  a  t e n d e r  o ffe r  fo r  v o t in g  s e c u -
r it ie s  o f c o r p o r a t io n  X. T h e  c o n s id e r a t io n  fo r  
t h e  t e n d e r  o ffe r  is  t o  b e  v o t in g  s e c u r it ie s  o f 
A. ‘‘S,’’ a  s h a r e h o ld e r  o f X w it h  t o t a l a s s e t s  
e x c e e d in g  $ 10  m illio n  (a s  a d ju s t e d ), w is h e s  t o  
t e n d e r  it s  h o ld in g s  o f X a n d  in  e x c h a n g e  
w o u ld  r e c e iv e  s h a r e s  o f A v a lu e d  in  e x c e s s  o f 
$ 50  m illio n  (a s  a d ju s t e d ). U n d e r  t h is  s e c t io n , 
‘‘S’s ’’ a c q u is it io n  o f t h e  s h a r e s  o f A w o u ld  b e  
a n  a c q u is it io n  s e p a r a t e ly  s u b je c t  t o  t h e  r e -
q u ir e m e n t s  o f t h e  a c t . Be fo r e  ‘‘S’’ m a y  a c -
q u ir e  t h e  v o t in g  s e c u r it ie s  o f A, ‘‘S’’ m u s t  
fir s t  file  n o t ific a t io n  a n d  o b s e r v e  a  w a it in g  
p e r io d — w h ic h  is  s e p a r a t e  fr o m  a n y  w a it in g  
p e r io d  t h a t  m a y  a p p ly  w it h  r e s p e c t  t o  ‘‘A’’ 

a n d  ‘‘X.’’ Sin c e  § 8 0 1.30  a p p lie s , t h e  w a it in g  p e -
r io d  a p p lic a b le  t o  ‘‘A’’ a n d  ‘‘S’’ b e g in s  u p o n  fil-
in g  b y  ‘‘S,’’ a n d  ‘‘A’’ m u s t  file  w it h  r e s p e c t  t o  
‘‘S’s ’’ a c q u is it io n  w it h in  15 d a y s  p u r s u a n t  t o  
§ 8 0 1.30 (b ). Sh o u ld  t h e  w a it in g  p e r io d  w it h  r e -
s p e c t  t o  ‘‘A’’ a n d  ‘‘X’’ e x p ir e  o r  b e  t e r m in a t e d  
p r io r  t o  t h e  w a it in g  p e r io d  w it h  r e s p e c t  t o  
‘‘S’’ a n d  ‘‘A,’’ ‘‘S’’ m a y  w is h  t o  t e n d e r  it s  X- 
s h a r e s  a n d  p la c e  t h e  A-s h a r e s  in t o  a  n o n -
v o t in g  e s c r o w  u n t il t h e  e x p ir a t io n  o r  t e r m i-
n a t io n  o f t h e  la t t e r  w a it in g  p e r io d . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 0 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 2 , J a n . 31, 2 0 0 5] 

§ 801.3 2 C onv er sion a nd  a c q u isition. 

A c o n v e r s io n  is  a n  a c q u is it io n  w it h in  
t h e  m e a n in g  o f t h e  a c t . 

Example: As s u m e  t h a t  a c q u ir in g  p e r s o n  ‘‘A’’ 

w is h e s  t o  c o n v e r t  c o n v e r t ib le  v o t in g  s e c u r i-
t ie s  o f is s u e r  X, a n d  is  t o  r e c e iv e  c o m m o n  
s t o c k  o f X v a lu e d  in  e x c e s s  o f $ 50  m illio n  (a s  
a d ju s t e d ). If ‘‘A’’ a n d  ‘‘X’’ s a t is fy  t h e  c r it e r ia  
o f Se c t io n  7A(a )(1) a n d  Se c t io n  
7A(a )(2 )(B)(ii), t h e n  ‘‘A’’ a n d  ‘‘X’’ m u s t  file  n o -
t ific a t io n  a n d  o b s e r v e  t h e  w a it in g  p e r io d  b e -
fo r e  ‘‘A’’ c o m p le t e s  t h e  a c q u is it io n  o f t h e  X 
c o m m o n  s t o c k , u n le s s  e x e m p t e d  b y  Se c t io n  

7A(c ) o r  t h e  r e g u la t io n s  in  t h is  p a r t . Sin c e  

§ 8 0 1.30  a p p lie s , t h e  w a it in g  p e r io d  b e g in s  

u p o n  n o t ific a t io n  b y  ‘‘A,’’ a n d  ‘‘X’’ m u s t  file  

n o t ific a t io n  w it h in  15 d a y s . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 

FR 8 69 0 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 2 , J a n . 31, 2 0 0 5] 

§ 801.3 3 C onsu m m a tion of a n a c q u isi-
tion b y  a c c ep ta nc e of tend er ed  
sh a r es of p a y m ent. 

T h e  a c c e p t a n c e  fo r  p a y m e n t  o f a n y  
s h a r e s  t e n d e r e d  in  a  t e n d e r  o ffe r  is  t h e  
c o n s u m m a t io n  o f a n  a c q u is it io n  o f 
t h o s e  s h a r e s  w it h in  t h e  m e a n in g  o f t h e  
a c t . 

[4 8  FR 34 4 33, J u ly  2 9 , 19 8 3] 

§ 801.4 0 F or m a tion of joint v entu r e or  
oth er  c or p or a tions. 

(a ) In  t h e  fo r m a t io n  o f a  jo in t  v e n -
t u r e  o r  o t h e r  c o r p o r a t io n  (o t h e r  t h a n  
in  c o n n e c t io n  w it h  a  m e r g e r  o r  c o n s o li-
d a t io n ), e v e n  t h o u g h  t h e  p e r s o n s  c o n -
t r ib u t in g  t o  t h e  fo r m a t io n  o f a  jo in t  
v e n t u r e  o r  o t h e r  c o r p o r a t io n  a n d  t h e  
jo in t  v e n t u r e  o r  o t h e r  c o r p o r a t io n  
it s e lf m a y , in  t h e  fo r m a t io n  t r a n s -
a c t io n , b e  b o t h  a c q u ir in g  a n d  a c q u ir e d  
p e r s o n s  w it h in  t h e  m e a n in g  o f § 8 0 1.2 , 
t h e  c o n t r ib u t o r s  s h a ll b e  d e e m e d  a c -
q u ir in g  p e r s o n s  o n ly , a n d  t h e  jo in t  v e n -
t u r e  o r  o t h e r  c o r p o r a t io n  s h a ll b e  
d e e m e d  t h e  a c q u ir e d  p e r s o n  o n ly . 

(b ) U n le s s  e x e m p t e d  b y  t h e  a c t  o r  a n y  
o f t h e s e  r u le s , u p o n  t h e  fo r m a t io n  o f a  
jo in t  v e n t u r e  o r  o t h e r  c o r p o r a t io n , in  a  
t r a n s a c t io n  m e e t in g  t h e  c r it e r ia  o f 
Se c t io n  7A(a )(1) a n d  7A(a )(2 )(A) (o t h e r  
t h a n  in  c o n n e c t io n  w it h  a  m e r g e r  o r  
c o n s o lid a t io n ), a n  a c q u ir in g  p e r s o n  
s h a ll b e  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f 
t h e  a c t . 

(c ) U n le s s  e x e m p t e d  b y  t h e  a c t  o r  a n y  
o f t h e s e  r u le s , u p o n  t h e  fo r m a t io n  o f a  
jo in t  v e n t u r e  o r  o t h e r  c o r p o r a t io n , in  a  
t r a n s a c t io n  m e e t in g  t h e  c r it e r ia  o f 
Se c t io n  7A(a )(1) a n d  t h e  c r it e r ia  o f Se c -
t io n  7A(a )(2 )(B)(i) (o t h e r  t h a n  in  c o n -
n e c t io n  w it h  a  m e r g e r  o r  c o n s o lid a -
t io n ), a n  a c q u ir in g  p e r s o n  s h a ll b e  s u b -
je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  if: 

(1)(i) T h e  a c q u ir in g  p e r s o n  h a s  a n -
n u a l n e t  s a le s  o r  t o t a l a s s e t s  o f $ 10 0  
m illio n  (a s  a d ju s t e d ) o r  m o r e ; 

(ii) T h e  jo in t  v e n t u r e  o r  o t h e r  c o r -
p o r a t io n  w ill h a v e  t o t a l a s s e t s  o f $ 10  
m illio n  (a s  a d ju s t e d ) o r  m o r e ; a n d  
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Fe d e ra l Tra d e  Co m m is s io n  § 801.5 0 

(iii) At  le a s t  o n e  o t h e r  a c q u ir in g  p e r -
s o n  h a s  a n n u a l n e t  s a le s  o r  t o t a l a s s e t s  
o f $ 10  m illio n  (a s  a d ju s t e d ) o r  m o r e ; o r  

(2 )(i) T h e  a c q u ir in g  p e r s o n  h a s  a n -
n u a l n e t  s a le s  o r  t o t a l a s s e t s  o f $ 10  m il-
lio n  (a s  a d ju s t e d ) o r  m o r e ; 

(ii) T h e  jo in t  v e n t u r e  o r  o t h e r  c o r -
p o r a t io n  w ill h a v e  t o t a l a s s e t s  o f $ 10 0  
m illio n  (a s  a d ju s t e d ) o r  m o r e ; a n d  

(iii) At  le a s t  o n e  o t h e r  a c q u ir in g  p e r -
s o n  h a s  a n n u a l n e t  s a le s  o r  t o t a l a s s e t s  
o f $ 10  m illio n  (a s  a d ju s t e d ) o r  m o r e . 

(d ) Fo r  p u r p o s e s  o f p a r a g r a p h s  (b ) 
a n d  (c ) o f t h is  s e c t io n  a n d  d e t e r m in in g  
w h e t h e r  a n y  e x e m p t io n s  p r o v id e d  b y  
t h e  a c t  a n d  t h e s e  r u le s  a p p ly  t o  it s  fo r -
m a t io n , t h e  a s s e t s  o f t h e  jo in t  v e n t u r e  
o r  o t h e r  c o r p o r a t io n  s h a ll in c lu d e : 

(1) All a s s e t s  w h ic h  a n y  p e r s o n  c o n -
t r ib u t in g  t o  t h e  fo r m a t io n  o f t h e  jo in t  
v e n t u r e  o r  o t h e r  c o r p o r a t io n  h a s  
a g r e e d  t o  t r a n s fe r  o r  fo r  w h ic h  a g r e e -
m e n t s  h a v e  b e e n  s e c u r e d  fo r  t h e  jo in t  
v e n t u r e  o r  o t h e r  c o r p o r a t io n  t o  o b t a in  
a t  a n y  t im e , w h e t h e r  o r  n o t  s u c h  p e r -
s o n  is  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f 
t h e  a c t ; a n d  

(2 ) An y  a m o u n t  o f c r e d it  o r  a n y  o b li-
g a t io n s  o f t h e  jo in t  v e n t u r e  o r  o t h e r  
c o r p o r a t io n  w h ic h  a n y  p e r s o n  c o n t r ib -
u t in g  t o  t h e  fo r m a t io n  h a s  a g r e e d  t o  
e x t e n d  o r  g u a r a n t e e , a t  a n y  t im e . 

(e ) T h e  c o m m e r c e  c r it e r io n  o f Se c -
t io n  7A(a )(1) is  s a t is fie d  if e it h e r  t h e  
a c t iv it ie s  o f a n y  a c q u ir in g  p e r s o n  a r e  
in  o r  a ffe c t  c o m m e r c e , o r  t h e  p e r s o n  
filin g  n o t ific a t io n  s h o u ld  r e a s o n a b ly  
b e lie v e  t h a t  t h e  a c t iv it ie s  o f t h e  jo in t  
v e n t u r e  o r  o t h e r  c o r p o r a t io n  w ill b e  in  
o r  w ill a ffe c t  c o m m e r c e . 

Examples: 1. Pe r s o n s  ‘‘A,’’ ‘‘B,’’ a n d  ‘‘C’’ a g r e e  
t o  c r e a t e  n e w  c o r p o r a t io n  ‘‘N,’’ a  jo in t  v e n -
t u r e . ‘‘A,’’ ‘‘B,’’ a n d  ‘‘C’’ w ill e a c h  h o ld  o n e  
t h ir d  o f t h e  s h a r e s  o f ‘‘N.’’ ‘‘A’’ h a s  m o r e  t h a n  
$ 10 0  m illio n  (a s  a d ju s t e d ) in  a n n u a l n e t  s a le s . 
‘‘B’’ h a s  m o r e  t h a n  $ 10  m illio n  (a s  a d ju s t e d ) in  
t o t a l a s s e t s  b u t  le s s  t h a n  $ 10 0  m illio n  (a s  a d -
ju s t e d ) in  a n n u a l n e t  s a le s  a n d  t o t a l a s s e t s . 
Bo t h  ‘‘C’s ’’ t o t a l a s s e t s  a n d  it s  a n n u a l n e t  
s a le s  a r e  le s s  t h a n  $ 10  m illio n  (a s  a d ju s t e d ). 
‘‘A,’’ ‘‘B,’’ a n d  ‘‘C’’ a r e  e a c h  e n g a g e d  in  c o m -
m e r c e . ‘‘A,’’ ‘‘B,’’ a n d  ‘‘C’’ h a v e  a g r e e d  t o  m a k e  
a n  a g g r e g a t e  in it ia l c o n t r ib u t io n  t o  t h e  n e w  
e n t it y  o f $ 18  m illio n  in  a s s e t s  a n d  e a c h  t o  
m a k e  a d d it io n a l c o n t r ib u t io n s  o f $ 2 1 m illio n  
in  e a c h  o f t h e  n e x t  t h r e e  y e a r s . U n d e r  p a r a -
g r a p h  (d ) o f t h is  s e c t io n , t h e  a s s e t s  o f t h e  
n e w  c o r p o r a t io n  a r e  $ 2 0 7 m illio n . U n d e r  
p a r a g r a p h  (c ) o f t h is  s e c t io n , ‘‘A’’ a n d  ‘‘B’’ 

m u s t  file  n o t ific a t io n . No t e  t h a t  ‘‘A’’ a n d  ‘‘B’’ 

a ls o  m e e t  t h e  c r it e r io n  o f Se c t io n  

7A(a )(2 )(B)(i) s in c e  t h e y  w ill b e  a c q u ir in g  o n e  

t h ir d  o f t h e  v o t in g  s e c u r it ie s  o f t h e  n e w  e n t i-

t y  fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). 

N n e e d  n o t  file  n o t ific a t io n ; s e e  § 8 0 2 .4 1. 

2 . In  t h e  p r e c e d in g  e x a m p le  ‘‘A’’ h a s  o v e r  $ 10  

m illio n  (a s  a d ju s t e d ) b u t  le s s  t h a n  $ 10 0  m il-

lio n  (a s  a d ju s t e d ) in  s a le s  a n d  a s s e t s , ‘‘B’’ a n d  

‘‘C’’ h a v e  le s s  t h a n  $ 10  m illio n  (a s  a d ju s t e d ) in  
s a le s  a n d  a s s e t s . ‘‘N’’ h a s  t o t a l a s s e t s  o f $ 50 0  
m illio n . As s u m e  t h a t  ‘‘A’’ w ill a c q u ir e  50  p e r -
c e n t  o f t h e  v o t in g  s e c u r it ie s  o f ‘‘N’’ a n d  ‘‘B’’ 

a n d  ‘‘C’’ w ill e a c h  a c q u ir e  2 5 p e r c e n t . Sin c e  
‘‘A’’ w ill a c q u ir e  in  e x c e s s  o f $ 2 0 0  m illio n  (a s  
a d ju s t e d ) in  v o t in g  s e c u r it ie s  o f ‘‘N’’, t h e  s iz e - 
o f-p e r s o n  t e s t  in  § 8 0 1.4 0 (c ) is  in a p p lic a b le  
a n d  ‘‘A’’ is  r e q u ir e d  t o  file  n o t ific a t io n . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 34 , J u ly  2 9 , 19 8 3; 52  FR 70 8 2 , Ma r . 6, 
19 8 7; 66 FR 8 69 0 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 2 , J a n . 
31, 2 0 0 5] 

§ 801.5 0 F or m a tion of u ninc or p or a ted  
entities. 

(a ) In  t h e  fo r m a t io n  o f a n  u n in c o r -
p o r a t e d  e n t it y  (o t h e r  t h a n  in  c o n n e c -
t io n  w it h  a  c o n s o lid a t io n ), e v e n  t h o u g h  
t h e  p e r s o n s  c o n t r ib u t in g  t o  t h e  fo r m a -
t io n  o f t h e  u n in c o r p o r a t e d  e n t it y  a n d  
t h e  u n in c o r p o r a t e d  e n t it y  it s e lf m a y , 
in  t h e  fo r m a t io n  t r a n s a c t io n , b e  b o t h  
a c q u ir in g  a n d  a c q u ir e d  p e r s o n s  w it h in  
t h e  m e a n in g  o f § 8 0 1.2 , t h e  c o n t r ib u t o r s  
s h a ll b e  d e e m e d  a c q u ir in g  p e r s o n s  o n ly  
a n d  t h e  u n in c o r p o r a t e d  e n t it y  s h a ll b e  
d e e m e d  t h e  a c q u ir e d  p e r s o n  o n ly . 

(b ) U n le s s  e x e m p t e d  b y  t h e  Ac t  o r  
a n y  o f t h e s e  r u le s , u p o n  t h e  fo r m a t io n  
o f a n  u n in c o r p o r a t e d  e n t it y , in  a  t r a n s -
a c t io n  m e e t in g  t h e  c r it e r ia  o f Se c t io n  
7A(a )(1) a n d  7A(a )(2 )(A) (o t h e r  t h a n  in  
c o n n e c t io n  w it h  a  c o n s o lid a t io n ), a  
p e r s o n  is  s u b je c t  t o  t h e  r e q u ir e m e n t s  
o f t h e  Ac t  if it  a c q u ir e s  c o n t r o l o f t h e  
n e w ly -fo r m e d  e n t it y . U n le s s  e x e m p t e d  
b y  t h e  Ac t  o r  a n y  o f t h e s e  r u le s , u p o n  
t h e  fo r m a t io n  o f a n  u n in c o r p o r a t e d  e n -
t it y , in  a  t r a n s a c t io n  m e e t in g  t h e  c r i-
t e r ia  o f Se c t io n  7A(a )(1), t h e  c r it e r ia  o f 
Se c t io n  7A(a )(2 )(B)(i) (o t h e r  t h a n  in  
c o n n e c t io n  w it h  a  c o n s o lid a t io n ), a  
p e r s o n  is  s u b je c t  t o  t h e  r e q u ir e m e n t s  
o f t h e  Ac t  if: 

(1)(i) T h e  a c q u ir in g  p e r s o n  h a s  a n -
n u a l n e t  s a le s  o r  t o t a l a s s e t s  o f $ 10 0  
m illio n  (a s  a d ju s t e d ) o r  m o r e ; 

(ii) T h e  n e w ly -fo r m e d  e n t it y  h a s  
t o t a l a s s e t s  o f $ 10  m illio n  (a s  a d ju s t e d ) 
o r  m o r e ; a n d  

(iii) T h e  a c q u ir in g  p e r s o n  a c q u ir e s  
c o n t r o l o f t h e  n e w ly -fo r m e d  e n t it y ; o r  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 801.90 

(2 )(i) T h e  a c q u ir in g  p e r s o n  h a s  a n -

n u a l n e t  s a le s  o r  t o t a l a s s e t s  o f $ 10  m il-

lio n  (a s  a d ju s t e d ) o r  m o r e ; 

(ii) T h e  n e w ly -fo r m e d  e n t it y  h a s  

t o t a l a s s e t s  o f $ 10 0  m illio n  (a s  a d -

ju s t e d ) o r  m o r e ; a n d  

(iii) T h e  a c q u ir in g  p e r s o n  a c q u ir e s  

c o n t r o l o f t h e  n e w ly -fo r m e d  e n t it y . 

(c ) Fo r  p u r p o s e s  o f p a r a g r a p h  (b ) o f 

t h is  s e c t io n , t h e  t o t a l a s s e t s  o f t h e  

n e w ly -fo r m e d  e n t it y  is  d e t e r m in e d  in  

a c c o r d a n c e  w it h  § 8 0 1.4 0 (d ). 

(d ) An y  p e r s o n  a c q u ir in g  c o n t r o l o f 

t h e  n e w ly -fo r m e d  e n t it y  d e t e r m in e s  

t h e  v a lu e  o f it s  a c q u is it io n  in  a c c o r d -

a n c e  w it h  § 8 0 1.10 (d ). 

(e ) T h e  c o m m e r c e  c r it e r io n  o f Se c -

t io n  7A(a )(1) is  s a t is fie d  if e it h e r  t h e  

Ac t iv it ie s  o f a n y  a c q u ir in g  p e r s o n  a r e  

in  o r  a ffe c t  c o m m e r c e , o r  t h e  p e r s o n  

filin g  n o t ific a t io n  s h o u ld  r e a s o n a b ly  

b e lie v e  t h a t  t h e  Ac t iv it ie s  o f t h e  

n e w ly -fo r m e d  e n t it y  w ill b e  in  o r  w ill 

a ffe c t  c o m m e r c e . 

Example: A a n d  B fo r m  a  n e w  p a r t n e r s h ip  

(L P) in  w h ic h  e a c h  w ill a c q u ir e  a  50  p e r c e n t  

in t e r e s t . A c o n t r ib u t e s  a  p la n t  v a lu e d  a t  $ 2 50  

m illio n  a n d  $ 10 0  m illio n  in  c a s h . B c o n t r ib -

u t e s  $ 350  m illio n  in  c a s h . Be c a u s e  e a c h  is  a c -

q u ir in g  n o n -c o r p o r a t e  in t e r e s t s , v a lu e d  in  

e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) w h ic h  c o n -

fe r  c o n t r o l o f L P b o t h  A a n d  B a r e  a c q u ir in g  

p e r s o n s  in  t h e  fo r m a t io n . E a c h  m u s t  n o w  d e -

t e r m in e  if t h e  e x e m p t io n  in  § 8 0 2 .4  is  a p p lic a -

b le  t o  t h e ir  a c q u is it io n s  o f n o n -c o r p o r a t e  in -

t e r e s t s  in  L P. Fo r  A, L P’s  e x e m p t  a s s e t s  c o n -

s is t  o f a ll o f t h e  c a s h  c o n t r ib u t e d  b y  A a n d  

B (p u r s u a n t  t o  § 8 0 1.2 1) a n d  A’s  c o n t r ib u t io n  

o f t h e  p la n t  (p u r s u a n t  t o  § 8 0 2 .30 (c )). Be c a u s e  

a ll o f t h e  a s s e t s  o f L P a r e  e x e m p t  w it h  r e -

g a r d  t o  A, A’s  a c q u is it io n  o f n o n -c o r p o r a t e  

in t e r e s t s  in  L P is  e x e m p t  u n d e r  § 8 0 2 .4 . Fo r  B, 

L P’s  e x e m p t  a s s e t s  in c lu d e  o n ly  t h e  c a s h  

c o n t r ib u t io n s  b y  A a n d  B. T h e  p la n t  c o n t r ib -

u t e d  b y  A, v a lu e d  a t  $ 2 50  m illio n  is  n o t  e x -

e m p t  u n d e r  § 8 0 2 .30 (c ) w it h  r e g a r d  t o  B. Be -

c a u s e  L P h a s  n o n -e x e m p t  a s s e t s  in  e x c e s s  o f 

$ 50  m illio n  (a s  a d ju s t e d ) w it h  r e g a r d  t o  B, 

B’s  a c q u is it io n  o f n o n -c o r p o r a t e  in t e r e s t s  in  

L P is  n o t  e x e m p t  u n d e r  § 8 0 2 .4 . B m u s t  n o w  

v a lu e  it s  a c q u is it io n  o f n o n -c o r p o r a t e  in t e r -

e s t s  p u r s u a n t  t o  § 8 0 1.10 (d ) a n d  b e c a u s e  t h e  

v a lu e  o f t h e  n o n -c o r p o r a t e  in t e r e s t s  is  t h e  

s a m e  a s  B’s  c o n t r ib u t io n  t o  t h e  fo r m a t io n  

($ 350  m illio n ), t h e  v a lu e  e x c e e d s  $ 2 0 0  m illio n  

(a s  a d ju s t e d ) a n d  B m u s t  file  n o t ific a t io n  

p r io r  t o  a c q u ir in g  n o n -c o r p o r a t e  in t e r e s t s  in  

L P. Se e  a d d it io n a l e x a m p le s  fo llo w in g  

§ § 8 0 2 .30 (c ) a n d  8 0 2 .4 . 

[70  FR 11512 , Ma r . 8 , 2 0 0 5] 

§ 801.9 0 T r a nsa c tions or  d ev ic es for  
a v oid a nc e. 

An y  t r a n s a c t io n (s ) o r  o t h e r  d e v ic e (s ) 
e n t e r e d  in t o  o r  e m p lo y e d  fo r  t h e  p u r -
p o s e  o f a v o id in g  t h e  o b lig a t io n  t o  c o m -
p ly  w it h  t h e  r e q u ir e m e n t s  o f t h e  a c t  
s h a ll b e  d is r e g a r d e d , a n d  t h e  o b lig a t io n  
t o  c o m p ly  s h a ll b e  d e t e r m in e d  b y  a p -
p ly in g  t h e  a c t  a n d  t h e s e  r u le s  t o  t h e  
s u b s t a n c e  o f t h e  t r a n s a c t io n . 

Examples: 1. Su p p o s e  c o r p o r a t io n s  A a n d  B 
w is h  t o  fo r m  a  jo in t  v e n t u r e . A a n d  B c o n -
t e m p la t e  a  t o t a l in v e s t m e n t  o f o v e r  $ 10 0  m il-
lio n  (a s  a d ju s t e d ) in  t h e  jo in t  v e n t u r e ; p e r -
s o n s  ‘‘A’’ a n d  ‘‘B’’ e a c h  h a v e  t o t a l a s s e t s  in  e x -
c e s s  o f $ 10 0  m illio n  (a s  a d ju s t e d ). In s t e a d  o f 
filin g  n o t ific a t io n  p u r s u a n t  t o  § 8 0 1.4 0 , A c r e -
a t e s  a  n e w  s u b s id ia r y , A1, w h ic h  is s u e s  h a lf 
o f it s  a u t h o r iz e d  s h a r e s  t o  A. As s u m e  t h a t  A1 
h a s  t o t a l a s s e t s  o f $ 30 0 0 . ‘‘A’’ t h e n  s e lls  50  p e r -
c e n t  o f it s  A1 s t o c k  t o  ‘‘B’’ fo r  $ 150 0 . T h e r e -
a ft e r , ‘‘A’’ a n d  ‘‘B’’ e a c h  c o n t r ib u t e  in  e x c e s s  
o f $ 50  m illio n  (a s  a d ju s t e d ) t o  A1 in  e x c h a n g e  
fo r  t h e  r e m a in in g  a u t h o r iz e d  A1 s t o c k  (o n e - 
fo u r t h  e a c h  t o  ‘‘A’’ a n d  ‘‘B’’). A’s  c r e a t io n  o f 
A1 w a s  e x e m p t  u n d e r  Se c . 8 0 2 .30 ; it s  $ 150 0  
s a le  o f A1 s t o c k  t o  ‘‘B’’ d id  n o t  m e e t  t h e  s iz e - 
o f-t r a n s a c t io n  filin g  t h r e s h o ld  in  Se c t io n  
7A(a )(2 )(B); a n d  t h e  s e c o n d  a c q u is it io n  o f 
s t o c k  in  A1 b y  ‘‘A’’ a n d  ‘‘B’’ w a s  e x e m p t  u n d e r  
§ 8 0 2 .30  a n d  Se c t io n s  7A(c )(3) a n d  (10 ). Sin c e  
t h is  s c h e m e  a p p e a r s  t o  b e  fo r  t h e  p u r p o s e  o f 
a v o id in g  t h e  r e q u ir e m e n t s  o f t h e  a c t , t h e  s e -
q u e n c e  o f t r a n s a c t io n s  w ill b e  d is r e g a r d e d . 
T h e  t r a n s a c t io n s  w ill b e  v ie w e d  a s  t h e  fo r -
m a t io n  o f a  jo in t  v e n t u r e  c o r p o r a t io n  b y  ‘‘A’’ 

a n d  ‘‘B’’ h a v in g  o v e r  $ 10  m illio n  (a s  a d ju s t e d ) 
in  a s s e t s . Su c h  a  t r a n s a c t io n  w o u ld  b e  c o v -
e r e d  b y  § 8 0 1.4 0  a n d  ‘‘A’’ a n d  ‘‘B’’ m u s t  file  n o t i-
fic a t io n  a n d  o b s e r v e  t h e  w a it in g  p e r io d . 

2 . Su p p o s e  ‘‘A’’ w h o lly  o w n s  a n d  o p e r a t e s  a  
c h a in  o f t w e n t y  r e t a il h a r d w a r e  s t o r e s , e a c h  
o f w h ic h  is  s e p a r a t e ly  in c o r p o r a t e d  a n d  h a s  
a s s e t s  o f le s s  t h a n  $ 10  m illio n . T h e  a g g r e g a t e  
fa ir  m a r k e t  v a lu e  o f t h e  a s s e t s  o f t h e  t w e n t y  
s t o r e  c o r p o r a t io n s  is  in  e x c e s s  o f $ 50  m illio n  
(a s  a d ju s t e d ). ‘‘A’’ p r o p o s e s  t o  s e ll t h e  s t o r e s  
t o  ‘‘B’’ fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ). Fo r  v a r io u s  r e a s o n s  it  is  d e c id e d  
t h a t  ‘‘B’’ w ill b u y  t h e  s t o c k  o f e a c h  o f t h e  
s t o r e  c o r p o r a t io n s  fr o m  ‘‘A.’’ In s t e a d  o f filin g  
n o t ific a t io n  a n d  o b s e r v in g  t h e  w a it in g  p e r io d  
a s  c o n t e m p la t e d  b y  t h e  a c t , ‘‘A’’ a n d  ‘‘B’’ e n t e r  
in t o  a  s e r ie s  o f fiv e  s t o c k  p u r c h a s e -s a le  
a g r e e m e n t s  fo r  $ 12  m illio n  e a c h . U n d e r  t h e  
t e r m s  o f e a c h  c o n t r a c t , t h e  s t o c k  o f fo u r  
s t o r e s  w ill p a s s  fr o m  ‘‘A’’ t o  ‘‘B’’. T h e  fiv e  
a g r e e m e n t s  a r e  t o  b e  c o n s u m m a t e d  o n  fiv e  
s u c c e s s iv e  d a y s . Be c a u s e  a ft e r  e a c h  o f t h e s e  
t r a n s a c t io n s  t h e  s t o r e  c o r p o r a t io n s  a r e  n o  
lo n g e r  p a r t  o f t h e  a c q u ir e d  p e r s o n  (§ 8 0 1.13(a ) 
d o e s  n o t  a p p ly  b e c a u s e  c o n t r o l h a s  p a s s e d , 
s e e  § 8 0 1.2 ), a n d  b e c a u s e  $ 12  m illio n  is  b e lo w  
t h e  s iz e -o f-t r a n s a c t io n  filin g  t h r e s h o ld  o f 
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Fe d e ra l Tra d e  Co m m is s io n  § 802 .1 

Se c t io n  7A(a )(2 )(B), n o n e  o f t h e  c o n -
t e m p la t e d  a c q u is it io n s  w o u ld  b e  s u b je c t  t o  
t h e  r e q u ir e m e n t s  o f t h e  a c t . H o w e v e r , if t h e  
s t o c k  o f a ll o f t h e  s t o r e  c o r p o r a t io n s  w e r e  t o  
b e  p u r c h a s e d  in  o n e  t r a n s a c t io n , n o  e x e m p -
t io n  w o u ld  b e  a p p lic a b le , a n d  t h e  a c t ’s  r e -
q u ir e m e n t s  w o u ld  h a v e  t o  b e  m e t . Be c a u s e  it  
a p p e a r s  t h a t  t h e  p u r p o s e  o f m a k in g  fiv e  s e p -
a r a t e  c o n t r a c t s  is  t o  a v o id  t h e  r e q u ir e m e n t s  
o f t h e  a c t , t h is  s e c t io n  w o u ld  ig n o r e  t h e  fo r m  
o f t h e  s e p a r a t e  t r a n s a c t io n s  a n d  c o n s id e r  t h e  
s u b s t a n c e  t o  b e  o n e  t r a n s a c t io n  r e q u ir in g  
c o m p lia n c e  w it h  t h e  a c t . 

[4 3 FR 33537, J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 1, Fe b . 1, 2 0 0 1; 67 FR 119 0 3, Ma r . 18 , 
2 0 0 2 ; 70  FR 4 9 9 2 , J a n . 31, 2 0 0 5] 

PART 802 —EX EMPTION RULES 

Se c . 
8 0 2 .1 Ac q u is it io n s  o f g o o d s  a n d  r e a lt y  in  t h e  

o r d in a r y  c o u r s e  o f b u s in e s s . 
8 0 2 .2 Ce r t a in  a c q u is it io n s  o f r e a l p r o p e r t y  

a s s e t s . 
8 0 2 .3 Ac q u is it io n s  o f c a r b o n -b a s e d  m in e r a l 

r e s e r v e s . 
8 0 2 .4 Ac q u is it io n s  o f v o t in g  s e c u r it ie s  o f 

is s u e r s  o r  n o n -c o r p o r a t e  in t e r e s t s  in  u n -
in c o r p o r a t e d  e n t it ie s  h o ld in g  c e r t a in  a s -
s e t s  t h e  a c q u is it io n  o f w h ic h  is  e x e m p t . 

8 0 2 .5 Ac q u is it io n s  o f in v e s t m e n t  r e n t a l 
p r o p e r t y  a s s e t s . 

8 0 2 .6 Fe d e r a l a g e n c y  a p p r o v a l. 
8 0 2 .8 Ce r t a in  s u p e r v is o r y  a c q u is it io n s . 
8 0 2 .9 Ac q u is it io n  s o le ly  fo r  t h e  p u r p o s e  o f 

in v e s t m e n t . 
8 0 2 .10 St o c k  d iv id e n d s  a n d  s p lit s ; r e o r g a -

n iz a t io n s . 
8 0 2 .2 0 [Re s e r v e d ] 
8 0 2 .2 1 Ac q u is it io n s  o f v o t in g  s e c u r it ie s  n o t  

m e e t in g  o r  e x c e e d in g  g r e a t e r  n o t ific a -
t io n  t h r e s h o ld  (a s  a d ju s t e d ). 

8 0 2 .2 3 Am e n d e d  o r  r e n e w e d  t e n d e r  o ffe r s . 
8 0 2 .30 In t r a p e r s o n  t r a n s a c t io n s . 
8 0 2 .31 Ac q u is it io n s  o f c o n v e r t ib le  v o t in g  s e -

c u r it ie s . 
8 0 2 .35 Ac q u is it io n s  b y  e m p lo y e e  t r u s t s . 
8 0 2 .4 0 E x e m p t  fo r m a t io n  o f c o r p o r a t io n s  o r  

u n in c o r p o r a t e d  e n t it ie s . 
8 0 2 .4 1 Co r p o r a t io n s  o r  u n in c o r p o r a t e d  e n t i-

t ie s  a t  t im e  o f fo r m a t io n . 
8 0 2 .4 2 Pa r t ia l e x e m p t io n  fo r  a c q u is it io n s  in  

c o n n e c t io n  w it h  t h e  fo r m a t io n  o f c e r t a in  
jo in t  v e n t u r e s  o r  o t h e r  c o r p o r a t io n s . 

8 0 2 .50 Ac q u is it io n s  o f fo r e ig n  a s s e t s . 
8 0 2 .51 Ac q u is it io n s  o f v o t in g  s e c u r it ie s  o f a  

fo r e ig n  is s u e r . 
8 0 2 .52 Ac q u is it io n s  b y  o r  fr o m  fo r e ig n  g o v -

e r n m e n t a l c o r p o r a t io n s . 
8 0 2 .53 Ce r t a in  fo r e ig n  b a n k in g  t r a n s a c t io n s . 
8 0 2 .60 Ac q u is it io n s  b y  s e c u r it ie s  u n d e r -

w r it e r s . 
8 0 2 .63 Ce r t a in  a c q u is it io n s  b y  c r e d it o r s  a n d  

in s u r e r s . 
8 0 2 .64 Ac q u is it io n s  o f v o t in g  s e c u r it ie s  b y  

c e r t a in  in s t it u t io n a l in v e s t o r s . 

8 0 2 .65 E x e m p t  a c q u is it io n  o f n o n -c o r p o r a t e  
in t e r e s t s  in  fin a n c in g  t r a n s a c t io n s . 

8 0 2 .70 Ac q u is it io n s  s u b je c t  t o  o r d e r . 
8 0 2 .71 Ac q u is it io n s  b y  g ift , in t e s t a t e  s u c c e s -

s io n  o r  d e v is e , o r  b y  ir r e v o c a b le  t r u s t . 
8 0 2 .8 0 T r a n s it io n a l r u le  fo r  t r a n s a c t io n s  in -

v e s t ig a t e d  b y  t h e  a g e n c ie s . 

AU T H O RIT Y: 15 U .S.C. 18 a (d ). 

SO U RCE : 4 3 FR 3354 4 , J u ly  31, 19 78 , u n le s s  
o t h e r w is e  n o t e d . 

§ 802 .1 A c q u isitions of g ood s a nd  r ea l-
ty  in th e or d ina r y  c ou r se of b u si-
ness. 

Pu r s u a n t  t o  s e c t io n  7A(c )(1), a c q u is i-
t io n s  o f g o o d s  a n d  r e a lt y  t r a n s fe r r e d  in  
t h e  o r d in a r y  c o u r s e  o f b u s in e s s  a r e  e x -
e m p t  fr o m  t h e  n o t ific a t io n  r e q u ir e -
m e n t s  o f t h e  a c t . T h is  s e c t io n  id e n t i-
fie s  c e r t a in  a c q u is it io n s  o f g o o d s  t h a t  
a r e  e x e m p t  a s  t r a n s fe r s  in  t h e  o r d in a r y  
c o u r s e  o f b u s in e s s . T h is  s e c t io n  a ls o  
id e n t ifie s  c e r t a in  a c q u is it io n s  o f g o o d s  
a n d  r e a lt y  t h a t  a r e  n o t  in  t h e  o r d in a r y  
c o u r s e  o f b u s in e s s  a n d , t h e r e fo r e , d o  
n o t  q u a lify  fo r  t h e  e x e m p t io n . 

(a ) O perating  unit. An  a c q u is it io n  o f 
a ll o r  s u b s t a n t ia lly  a ll t h e  a s s e t s  o f a n  
o p e r a t in g  u n it  is  n o t  a n  a c q u is it io n  in  
t h e  o r d in a r y  c o u r s e  o f b u s in e s s . O per-

ating  unit m e a n s  a s s e t s  t h a t  a r e  o p e r -
a t e d  b y  t h e  a c q u ir e d  p e r s o n  a s  a  b u s i-
n e s s  u n d e r t a k in g  in  a  p a r t ic u la r  lo c a -
t io n  o r  fo r  p a r t ic u la r  p r o d u c t s  o r  s e r v -
ic e s , e v e n  t h o u g h  t h o s e  a s s e t s  m a y  n o t  
b e  o r g a n iz e d  a s  a  s e p a r a t e  le g a l e n t it y . 

(b ) N ew g oods. An  a c q u is it io n  o f n e w  
g o o d s  is  in  t h e  o r d in a r y  c o u r s e  o f b u s i-
n e s s , e x c e p t  w h e n  t h e  g o o d s  a r e  a c -
q u ir e d  a s  p a r t  o f a n  a c q u is it io n  d e -
s c r ib e d  in  p a r a g r a p h  (a ) o f t h is  s e c t io n . 

(c ) C urrent supplies. An  a c q u is it io n  o f 
c u r r e n t  s u p p lie s  is  in  t h e  o r d in a r y  
c o u r s e  o f b u s in e s s , e x c e p t  w h e n  a c -
q u ir e d  a s  p a r t  o f a n  a c q u is it io n  d e -
s c r ib e d  in  p a r a g r a p h  (a ) o f t h is  s e c t io n . 
T h e  t e r m  ‘‘c u r r e n t  s u p p lie s ’’ in c lu d e s  
t h e  fo llo w in g  k in d s  o f n e w  o r  u s e d  a s -
s e t s : 

(1) G o o d s  a c q u ir e d  a n d  h e ld  s o le ly  fo r  
t h e  p u r p o s e  o f r e s a le  o r  le a s in g  t o  a n  
e n t it y  n o t  w it h in  t h e  a c q u ir in g  p e r s o n  
(e .g ., in v e n t o r y ), 

(2 ) G o o d s  a c q u ir e d  fo r  c o n s u m p t io n  
in  t h e  a c q u ir in g  p e r s o n ’s  b u s in e s s  (e .g ., 
o ffic e  s u p p lie s , m a in t e n a n c e  s u p p lie s  
o r  e le c t r ic it y ), a n d  

(3) G o o d s  a c q u ir e d  t o  b e  in c o r p o r a t e d  
in  t h e  fin a l p r o d u c t  (e .g ., r a w  m a t e r ia ls  
a n d  c o m p o n e n t s ). 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .1 

(d ) Used durab le g oods. A g o o d  is  ‘‘d u -
r a b le ’’ if it  is  d e s ig n e d  t o  b e  u s e d  r e -
p e a t e d ly  a n d  h a s  a  u s e fu l life  g r e a t e r  
t h a n  o n e  y e a r . An  a c q u is it io n  o f u s e d  
d u r a b le  g o o d s  is  a n  a c q u is it io n  in  t h e  
o r d in a r y  c o u r s e  o f b u s in e s s  if t h e  g o o d s  
a r e  n o t  a c q u ir e d  a s  p a r t  o f a n  a c q u is i-
t io n  d e s c r ib e d  in  p a r a g r a p h  (a ) o f t h is  
s e c t io n  a n d  a n y  o f t h e  fo llo w in g  c r i-
t e r ia  a r e  m e t : 

(1) T h e  g o o d s  a r e  a c q u ir e d  a n d  h e ld  
s o le ly  fo r  t h e  p u r p o s e  o f r e s a le  o r  le a s -
in g  t o  a n  e n t it y  n o t  w it h in  t h e  a c q u ir -
in g  p e r s o n ; o r  

(2 ) T h e  g o o d s  a r e  a c q u ir e d  fr o m  a n  
a c q u ir e d  p e r s o n  w h o  a c q u ir e d  a n d  h a s  
h e ld  t h e  g o o d s  s o le ly  fo r  r e s a le  o r  le a s -
in g  t o  a n  e n t it y  n o t  w it h in  t h e  a c -
q u ir e d  p e r s o n ; o r  

(3) T h e  a c q u ir e d  p e r s o n  h a s  r e p la c e d , 
b y  a c q u is it io n  o r  le a s e , a ll o r  s u b s t a n -
t ia lly  a ll o f t h e  p r o d u c t iv e  c a p a c it y  o f 
t h e  g o o d s  b e in g  s o ld  w it h in  s ix  m o n t h s  
o f t h a t  s a le , o r  t h e  a c q u ir e d  p e r s o n  h a s  
in  g o o d  fa it h  e x e c u t e d  a  c o n t r a c t  t o  r e -
p la c e  w it h in  s ix  m o n t h s  a ft e r  t h e  s a le , 
b y  a c q u is it io n  o r  le a s e , a ll o r  s u b s t a n -
t ia lly  a ll o f t h e  p r o d u c t iv e  c a p a c it y  o f 
t h e  g o o d s  b e in g  s o ld ; o r  

(4 ) T h e  g o o d s  h a v e  b e e n  u s e d  b y  t h e  
a c q u ir e d  p e r s o n  s o le ly  t o  p r o v id e  m a n -
a g e m e n t  a n d  a d m in is t r a t iv e  s u p p o r t  
s e r v ic e s  fo r  it s  b u s in e s s  o p e r a t io n s , a n d  
t h e  a c q u ir e d  p e r s o n  h a s  in  g o o d  fa it h  
e x e c u t e d  a  c o n t r a c t  t o  o b t a in  s u b s t a n -
t ia lly  s im ila r  s e r v ic e s  a s  w e r e  p r o v id e d  
b y  t h e  g o o d s  b e in g  s o ld . Ma n a g e m e n t  
a n d  a d m in is t r a t iv e  s u p p o r t  s e r v ic e s  in -
c lu d e  s e r v ic e s  s u c h  a s  a c c o u n t in g , 
le g a l, p u r c h a s in g , p a y r o ll, b illin g  a n d  
r e p a ir  a n d  m a in t e n a n c e  o f t h e  a c q u ir e d  
p e r s o n ’s  o w n  e q u ip m e n t . Ma n u fa c -
t u r in g , r e s e a r c h  a n d  d e v e lo p m e n t , t e s t -
in g  a n d  d is t r ib u t io n  (i.e ., w a r e h o u s in g  
a n d  t r a n s p o r t a t io n ) a r e  n o t  c o n s id e r e d  
m a n a g e m e n t  a n d  a d m in is t r a t iv e  s u p -
p o r t  s e r v ic e s . 

Examples: 1. G r e e n g r o c e r  In c . in t e n d s  t o  
s e ll t o  ‘‘A’’ a ll o f t h e  a s s e t s  o f o n e  o f t h e  12  
g r o c e r y  s t o r e s  t h a t  it  o w n s  a n d  o p e r a t e s  
t h r o u g h o u t  t h e  m e t r o p o lit a n  a r e a  o f Cit y  X. 
E a c h  o f G r e e n g r o c e r ’s  s t o r e s  c o n s t it u t e s  a n  
o p e r a t in g  u n it , i.e ., a  b u s in e s s  u n d e r t a k in g  
in  a  p a r t ic u la r  lo c a t io n . T h u s  ‘‘A’s ’’ a c q u is i-
t io n  is  n o t  e x e m p t  a s  a n  a c q u is it io n  in  t h e  
o r d in a r y  c o u r s e  o f b u s in e s s . H o w e v e r , t h e  a c -
q u is it io n  w ill n o t  b e  s u b je c t  t o  t h e  n o t ific a -
t io n  r e q u ir e m e n t s  if t h e  a c q u is it io n  p r ic e  o r  
fa ir  m a r k e t  v a lu e  o f t h e  s t o r e ’s  a s s e t s  d o e s  
n o t  e x c e e d  $ 50  m illio n  (a s  a d ju s t e d ). 

2 . ‘‘A,’’ a  m a n u fa c t u r e r  o f a ir p la n e  e n g in e s , 
a g r e e s  t o  p a y  in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ) t o  ‘‘B,’’ a  m a n u fa c t u r e r  o f a ir p la n e  
p a r t s , fo r  c e r t a in  n e w  e n g in e  c o m p o n e n t s  t o  
b e  u s e d  in  t h e  m a n u fa c t u r e  o f a ir p la n e  e n -
g in e s . T h e  a c q u is it io n  is  e x e m p t  u n d e r  
§ 8 0 2 .1(b ) a s  n e w  g o o d s  a s  w e ll a s  u n d e r  
§ 8 0 2 .1(c )(3) a s  c u r r e n t  s u p p lie s . 

3. ‘‘A,’’ a  p o w e r  g e n e r a t io n  c o m p a n y , p r o -
p o s e s  t o  p u r c h a s e  fr o m  ‘‘B,’’ a  c o a l c o m p a n y , 
in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) o f c o a l 
u n d e r  a  lo n g -t e r m  c o n t r a c t  fo r  u s e  in  it s  fa -
c ilit ie s  t o  s u p p ly  e le c t r ic  p o w e r  t o  a  r e g io n a l 
p u b lic  u t ilit y  a n d  s t e a m  t o  s e v e r a l in d u s t r ia l 
s it e s . T h is  t r a n s a c t io n  is  e x e m p t  u n d e r  
§ 8 0 2 .1(c )(2 ) a s  a n  a c q u is it io n  o f c u r r e n t  s u p -
p lie s . H o w e v e r , if ‘‘A’’ p r o p o s e d  t o  p u r c h a s e  
c o a l r e s e r v e s  r a t h e r  t h a n  e n t e r  in t o  a  c o n -
t r a c t  t o  a c q u ir e  o u t p u t  o f a  c o a l m in e , t h e  
a c q u is it io n  w o u ld  n o t  b e  e x e m p t  a s  a n  a c q u i-
s it io n  o f g o o d s  in  t h e  o r d in a r y  c o u r s e  o f 
b u s in e s s . T h e  a c q u is it io n  m a y  s t ill b e  e x -
e m p t  p u r s u a n t  t o  § 8 0 2 .3(b ) a s  a n  a c q u is it io n  
o f r e s e r v e s  o f c o a l if t h e  r e q u ir e m e n t s  o f t h a t  
s e c t io n  a r e  m e t . 

4 . ‘‘A,’’ a  n a t io n a l p r o d u c e r  o f c a n n e d  fr u it , 
p r e s e r v e s , ja m s  a n d  je llie s , a g r e e s  t o  p u r -
c h a s e  fr o m  ‘‘B’’ fo r  in  e x c e s s  o f $ 50  m illio n  (a s  
a d ju s t e d ) a  t o t a l o f 2 0 ,0 0 0  a c r e s  o f o r c h a r d s  
a n d  v in e y a r d s  in  s e v e r a l lo c a t io n s  t h r o u g h -
o u t  t h e  U .S. ‘‘A’’ p la n s  t o  h a r v e s t  t h e  fr u it  
fr o m  t h e  a c r e a g e  fo r  u s e  in  it s  c a n n in g  o p e r -
a t io n s . T h e  a c q u is it io n  is  n o t  e x e m p t  u n d e r  
§ 8 0 2 .1 b e c a u s e  o r c h a r d s  a n d  v in e y a r d s  a r e  
r e a l p r o p e r t y , n o t  ‘‘g o o d s .’’ If, o n  t h e  o t h e r  
h a n d , ‘‘A’’ h a d  c o n t r a c t e d  t o  a c q u ir e  fr o m  ‘‘B’’ 

t h e  fr u it  a n d  g r a p e s  h a r v e s t e d  fr o m  t h e  o r -
c h a r d s  a n d  v in e y a r d s , t h e  a c q u is it io n  w o u ld  
q u a lify  fo r  t h e  e x e m p t io n  a s  a n  a c q u is it io n  
o f c u r r e n t  s u p p lie s  u n d e r  § 8 0 2 .1(c )(3). Al-
t h o u g h  t h e  t r a n s fe r  o f o r c h a r d s  a n d  v in e -
y a r d s  is  n o t  e x e m p t  u n d e r  § 8 0 2 .1, t h e  a c q u is i-
t io n  w o u ld  b e  e x e m p t  u n d e r  § 8 0 2 .2 (g ) a s  a n  
a c q u is it io n  o f a g r ic u lt u r a l p r o p e r t y . 

5. ‘‘A,’’ a  r a ilc a r  le a s in g  c o m p a n y , w ill p u r -
c h a s e  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) o f 
n e w  r a ilc a r s  fr o m  a  r a ilc a r  m a n u fa c t u r e r  in  
o r d e r  t o  e x p a n d  it s  e x is t in g  fle e t  o f c a r s  
a v a ila b le  fo r  le a s e . T h e  t r a n s a c t io n  is  e x -
e m p t  u n d e r  § 8 0 2 .1(b ) a s  a n  a c q u is it io n  o f n e w  
g o o d s  a n d  § 8 0 2 .1(c ), a s  a n  a c q u is it io n  o f c u r -
r e n t  s u p p lie s . If ‘‘A’’ s u b s e q u e n t ly  s e lls  t h e  
r a ilc a r s  t o  ‘‘C,’’ a  c o m m e r c ia l r a ilr o a d  c o m -
p a n y , t h a t  a c q u is it io n  w o u ld  b e  e x e m p t  
u n d e r  § 8 0 2 .1(d )(2 ), p r o v id e d  t h a t  ‘‘A’’ a c q u ir e d  
a n d  h e ld  t h e  r a ilc a r s  s o le ly  fo r  r e s a le  o r  le a s -
in g  t o  a n  e n t it y  n o t  w it h in  it s e lf. 

6. ‘‘A,’’ a  m a jo r  o il c o m p a n y , p r o p o s e s  t o  
s e ll t w o  o f it s  u s e d  o il t a n k e r s  fo r  in  e x c e s s  
o f $ 50  m illio n  (a s  a d ju s t e d ) t o  ‘‘B,’’ a  d e a le r  
w h o  p u r c h a s e s  o il t a n k e r s  fr o m  t h e  m a jo r  
U .S. o il c o m p a n ie s . ‘‘B’s ’’ a c q u is it io n  o f t h e  
u s e d  o il t a n k e r s  is  e x e m p t  u n d e r  § 8 0 2 .1(d )(1) 
p r o v id e d  t h a t  ‘‘B’’ is  a c t u a lly  a c q u ir in g  b e n e -
fic ia l o w n e r s h ip  o f t h e  u s e d  t a n k e r s  a n d  is  
n o t  a c t in g  a s  a n  a g e n t  o f t h e  s e lle r  o r  p u r -
c h a s e r . 

VerDate Mar<15>2010 11:49 Mar 18, 2011 Jkt 223051 PO 00000 Frm 007 06 Fmt 8010 Sfmt 8010 Y:\SGML\223051.XXX 223051e
ro

w
e

 o
n

 D
S

K
5

C
L

S
3

C
1

P
R

O
D

 w
it
h

 C
F

R



69 7 

Fe d e ra l Tra d e  Co m m is s io n  § 802 .2  

7. ‘‘A,’’ a  c r u is e  s h ip  o p e r a t o r , p la n s  t o  s e ll 
fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) o n e  
o f it s  c r u is e  s h ip s  t o  ‘‘B,’’ a n o t h e r  c r u is e  s h ip  
o p e r a t o r . ‘‘A’’ h a s , in  g o o d  fa it h , e x e c u t e d  a  
c o n t r a c t  t o  a c q u ir e  a  n e w  c r u is e  s h ip  w it h  
s u b s t a n t ia lly  t h e  s a m e  c a p a c it y  fr o m  a  m a n -
u fa c t u r e r . T h e  c o n t r a c t  s p e c ifie s  t h a t  ‘‘A’’ 

w ill r e c e iv e  t h e  n e w  c r u is e  s h ip  w it h in  o n e  
m o n t h  a ft e r  t h e  s c h e d u le d  d a t e  o f t h e  s a le  o f 
it s  u s e d  c r u is e  s h ip  t o  ‘‘B.’’ Sin c e  ‘‘B’’ is  a c -
q u ir in g  a  u s e d  d u r a b le  g o o d  t h a t  ‘‘A’’ h a s  c o n -
t r a c t e d  t o  r e p la c e  w it h in  s ix  m o n t h s  o f t h e  
s a le , t h e  a c q u is it io n  is  e x e m p t  u n d e r  
§ 8 0 2 .1(d )(3). 

8 . ‘‘A,’’ a  lu x u r y  c r u is e  s h ip  o p e r a t o r , p r o -
p o s e s  t o  s e ll t o  ‘‘B,’’ a  c r e d it  c o m p a n y  e n -
g a g e d  in  t h e  o r d in a r y  c o u r s e  o f it s  b u s in e s s  
in  le a s e  fin a n c in g  t r a n s a c t io n s , it s  fle e t  o f 
s ix  p a s s e n g e r  s h ip s  u n d e r  a  10 -y e a r  s a le / 
le a s e b a c k  a r r a n g e m e n t . T h a t  a c q u is it io n  is  
e x e m p t  p u r s u a n t  t o  § 8 0 2 .1(d )(1), u s e d  d u r a b le  
g o o d s  a c q u ir e d  fo r  le a s in g  p u r p o s e s . T h e  a c -
q u is it io n  is  a ls o  e x e m p t  u n d e r  § 8 0 2 .63(a ) a s  a  
b o n a  fid e  c r e d it  t r a n s a c t io n  e n t e r e d  in t o  in  
t h e  o r d in a r y  c o u r s e  o f ‘‘B’s ’’ b u s in e s s . ‘‘B’’ n o w  
p r o p o s e s  t o  s e ll t h e  s h ip s , s u b je c t  t o  t h e  c u r -
r e n t  le a s e  fin a n c in g  a r r a n g e m e n t , t o  ‘‘C,’’ a n -
o t h e r  le a s e  fin a n c in g  c o m p a n y . T h is  t r a n s -
a c t io n  is  e x e m p t  u n d e r  § § 8 0 2 .1(d )(1) a n d  
8 0 2 .1(d )(2 ). 

9 . T h r e e  m o n t h s  a g o  ‘‘A,’’ a  m a n u fa c t u r in g  
c o m p a n y , a c q u ir e d  s e v e r a l n e w  m a c h in e s  
t h a t  w ill r e p la c e  e q u ip m e n t  o n  o n e  o f it s  p r o -
d u c t io n  lin e s . ‘‘A’s ’’ c a p a c it y  t o  p r o d u c e  t h e  
s a m e  p r o d u c t s  in c r e a s e d  m o d e s t ly  w h e n  t h e  
in t e g r a t io n  o f t h e  n e w  e q u ip m e n t  w a s  c o m -
p le t e d . ‘‘B,’’ a  m a n u fa c t u r in g  c o m p a n y  t h a t  
p r o d u c e s  p r o d u c t s  s im ila r  t o  t h o s e  p r o d u c e d  
b y  ‘‘A,’’ h a s  e n t e r e d  in t o  a  c o n t r a c t  t o  a c q u ir e  
fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) t h e  
m a c h in e r y  t h a t  ‘‘A’’ r e p la c e d . De liv e r y  o f t h e  
e q u ip m e n t  b y  ‘‘A’’ t o  ‘‘B’’ is  s c h e d u le d  t o  o c c u r  
w it h in  t h ir t y  d a y s . Sin c e  ‘‘A’’ p u r c h a s e d  n e w  
m a c h in e r y  t o  r e p la c e  t h e  p r o d u c t iv e  c a p a c -
it y  o f t h e  u s e d  e q u ip m e n t , w h ic h  it  s o ld  
w it h in  s ix  m o n t h s  o f t h e  p u r c h a s e  o f t h e  n e w  
e q u ip m e n t , t h e  a c q u is it io n  b y  ‘‘B’’ is  e x e m p t  
u n d e r  § 8 0 2 .1(d )(3). 

10 . ‘‘A’’ w ill s e ll t o  ‘‘B’’ fo r  in  e x c e s s  o f $ 50  
m illio n  (a s  a d ju s t e d ) a ll o f t h e  e q u ip m e n t  ‘‘A’’ 

u s e s  e x c lu s iv e ly  t o  p e r fo r m  it s  b illin g  r e -
q u ir e m e n t s . ‘‘B’’ w ill u s e  t h e  e q u ip m e n t  t o  
p r o v id e  ‘‘A’s ’’ b illin g  n e e d s  p u r s u a n t  t o  a  c o n -
t r a c t  w h ic h  ‘‘A’’ a n d  ‘‘B’’ e x e c u t e d  30  d a y s  a g o  
in  c o n ju n c t io n  w it h  t h e  e q u ip m e n t  p u r c h a s e  
a g r e e m e n t . Alt h o u g h  t h e  a s s e t s  ‘‘B’’ w ill a c -
q u ir e  m a k e  u p  e s s e n t ia lly  a ll o f t h e  a s s e t s  o f 
o n e  o f ‘‘A’s ’’ m a n a g e m e n t  a n d  a d m in is t r a t iv e  
s u p p o r t  s e r v ic e s  d iv is io n s , t h e  a c q u is it io n  
q u a lifie s  fo r  t h e  e x e m p t io n  u n d e r  § 8 0 2 .1(d )(4 ) 
b e c a u s e  a  c o m p a n y ’s  in t e r n a l m a n a g e m e n t  
a n d  a d m in is t r a t iv e  s u p p o r t  s e r v ic e s , h o w e v e r  
o r g a n iz e d , a r e  n o t  a n  o p e r a t in g  u n it  a s  d e -
fin e d  b y  § 8 0 2 .1(a ). Ma n a g e m e n t  a n d  a d m in is -
t r a t iv e  s u p p o r t  s e r v ic e s  a r e  n o t  a  ‘‘b u s in e s s  
u n d e r t a k in g ’’ a s  t h a t  t e r m  is  u s e d  in  
§ 8 0 2 .1(a ). Ra t h e r , t h e y  p r o v id e  s u p p o r t  a n d  

b e n e fit  t o  t h e  c o m p a n y ’s  o p e r a t in g  u n it s  a n d  

s u p p o r t  t h e  c o m p a n y ’s  b u s in e s s  o p e r a t io n s . 

H o w e v e r , if t h e  a s s e t s  b e in g  s o ld  a ls o  d e r iv e d  

r e v e n u e s  fr o m  p r o v id in g  b illin g  s e r v ic e s  fo r  

t h ir d  p a r t ie s , t h e n  t h e  t r a n s fe r  o f t h e s e  a s -

s e t s  w o u ld  n o t  b e  e x e m p t  u n d e r  § 8 0 2 .1(d )(4 ), 

s in c e  t h e  e q u ip m e n t  is  n o t  b e in g  u s e d  s o le ly  

t o  p r o v id e  m a n a g e m e n t  a n d  a d m in is t r a t iv e  

s u p p o r t  s e r v ic e s  t o  ‘‘A’’. 

11. ‘‘A,’’ a  m a n u fa c t u r e r  o f p h a r m a c e u t ic a l 

p r o d u c t s , a n d  ‘‘B’’ h a v e  e n t e r e d  in t o  a  c o n -

t r a c t  u n d e r  w h ic h  ‘‘B’’ w ill p r o v id e  a ll o f ‘‘A’s ’’ 

r e s e a r c h  a n d  d e v e lo p m e n t  n e e d s . Pu r s u a n t  t o  

t h e  c o n t r a c t , ‘‘B’’ w ill a ls o  p u r c h a s e  a ll o f t h e  

e q u ip m e n t  t h a t  ‘‘A’’ fo r m e r ly  u s e d  t o  p e r fo r m  

it s  o w n  r e s e a r c h  a n d  d e v e lo p m e n t  a c t iv it ie s . 

T h e  s a le  o f t h e  e q u ip m e n t  is  n o t  a n  e x e m p t  

t r a n s a c t io n  u n d e r  § 8 0 2 .1(d )(3) b e c a u s e  ‘‘A’’ is  

n o t  r e p la c in g  t h e  p r o d u c t iv e  c a p a c it y  o f t h e  

e q u ip m e n t  b e in g  s o ld . T h e  s a le  is  a ls o  n o t  e x -

e m p t  u n d e r  § 8 0 2 .1(d )(4 ), b e c a u s e  fu n c t io n s  

s u c h  a s  r e s e a r c h  a n d  d e v e lo p m e n t  a n d  t e s t -
in g  a r e  n o t  m a n a g e m e n t  a n d  a d m in is t r a t iv e  
s u p p o r t  s e r v ic e s  o f a  c o m p a n y  b u t  a r e  in t e -
g r a l t o  t h e  d e s ig n , d e v e lo p m e n t  o r  p r o d u c -
t io n  o f t h e  c o m p a n y ’s  p r o d u c t s . 

12 . ‘‘A,’’ a n  a u t o m o b ile  m a n u fa c t u r e r , is  d is -
c o n t in u in g  it s  m a n u fa c t u r e  o f m e t a l s e a t  
fr a m e s  fo r  it s  c a r s . ‘‘A’’ e n t e r s  in t o  a  c o n t r a c t  
w it h  ‘‘B,’’ a  m a n u fa c t u r e r  o f v a r io u s  fa b -
r ic a t e d  m e t a l p r o d u c t s , t o  s e ll it s  s e a t  fr a m e  
p r o d u c t io n  lin e s  a n d  t o  p u r c h a s e  fr o m  ‘‘B’’ a ll 
o f it s  m e t a l s e a t  fr a m e  n e e d s  fo r  t h e  n e x t  
fiv e  y e a r s . T h is  t r a n s fe r  o f p r o d u c t iv e  c a p a c -
it y  b y  ‘‘A’’ is  n o t  e x e m p t  p u r s u a n t  t o  
§ 8 0 2 .1(d )(3), s in c e  ‘‘A’’ is  n o t  r e p la c in g  t h e  
p r o d u c t iv e  c a p a c it y  o f t h e  e q u ip m e n t  b e in g  
s o ld . T h e  a c q u is it io n  is  a ls o  n o t  e x e m p t  
u n d e r  § 8 0 2 .1(d )(4 ). ‘‘A’s ’’ s a le  o f p r o d u c t io n  
lin e s  is  n o t  t h e  t r a n s fe r  o f g o o d s  t h a t  p r o v id e  
m a n a g e m e n t  a n d  a d m in is t r a t iv e  s e r v ic e s  t o  
s u p p o r t  t h e  b u s in e s s  o p e r a t io n s  o f ’’A’’; t h is  
m a n u fa c t u r in g  e q u ip m e n t  is  a n  in t e g r a l p a r t  
o f ‘‘A’s ’’ p r o d u c t io n  o p e r a t io n s . 

[61 FR 1368 4 , Ma r . 2 8 , 19 9 6, a s  a m e n d e d  a t  66 
FR 8 69 1, Fe b . 1, 2 0 0 1; 70  FR 4 9 9 3, J a n . 31, 2 0 0 5] 

§ 802 .2 C er ta in a c q u isitions of r ea l 
p r op er ty  a ssets. 

(a ) N ew fac ilities. An  a c q u is it io n  o f a  
n e w  fa c ilit y  s h a ll b e  e x e m p t  fr o m  t h e  
r e q u ir e m e n t s  o f t h e  a c t . A n e w  fa c ilit y  
is  a  s t r u c t u r e  t h a t  h a s  n o t  p r o d u c e d  in -
c o m e  a n d  w a s  e it h e r  c o n s t r u c t e d  b y  
t h e  a c q u ir e d  p e r s o n  fo r  s a le  o r  h e ld  a t  
a ll t im e s  b y  t h e  a c q u ir e d  p e r s o n  s o le ly  
fo r  r e s a le . T h e  n e w  fa c ilit y  m a y  in -
c lu d e  r e a lt y , e q u ip m e n t  o r  o t h e r  a s s e t s  
in c id e n t a l t o  t h e  o w n e r s h ip  o f t h e  n e w  
fa c ilit y . In  a n  a c q u is it io n  t h a t  in c lu d e s  
a  n e w  fa c ilit y , t h e  t r a n s fe r  o f a n y  
o t h e r  a s s e t s  s h a ll b e  s u b je c t  t o  t h e  r e -
q u ir e m e n t s  o f t h e  a c t  a n d  t h e s e  r u le s  
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a s  if t h e y  w e r e  b e in g  a c q u ir e d  in  a  s e p -
a r a t e  a c q u is it io n . 

(b ) Used fac ilities. An  a c q u is it io n  o f a  
u s e d  fa c ilit y  s h a ll b e  e x e m p t  fr o m  t h e  
r e q u ir e m e n t s  o f t h e  a c t  if t h e  fa c ilit y  
is  a c q u ir e d  fr o m  a  le s s o r  t h a t  h a s  h e ld  
t it le  t o  t h e  fa c ilit y  fo r  fin a n c in g  p u r -
p o s e s  in  t h e  o r d in a r y  c o u r s e  o f t h e  le s -
s o r ’s  b u s in e s s  b y  a  le s s e e  t h a t  h a s  h a d  
s o le  a n d  c o n t in u o u s  p o s s e s s io n  a n d  u s e  
o f t h e  fa c ilit y  s in c e  it  w a s  fir s t  b u ilt  a s  
a  n e w  fa c ilit y . T h e  u s e d  fa c ilit y  m a y  
in c lu d e  r e a lt y , e q u ip m e n t  o r  o t h e r  a s -
s e t s  a s s o c ia t e d  w it h  t h e  o p e r a t io n  o f 
t h e  fa c ilit y . In  a n  a c q u is it io n  t h a t  in -
c lu d e s  a  u s e d  fa c ilit y  t h a t  m e e t s  t h e  
r e q u ir e m e n t s  o f t h is  p a r a g r a p h , t h e  
t r a n s fe r  o f a n y  o t h e r  a s s e t s  s h a ll b e  
s u b je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  
a n d  t h e s e  r u le s  a s  if t h e y  w e r e  a c q u ir e d  
in  a  s e p a r a t e  t r a n s a c t io n . 

(c ) Unproduc tive real property. An  a c -
q u is it io n  o f u n p r o d u c t iv e  r e a l p r o p e r t y  
s h a ll b e  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  a c t . In  a n  a c q u is it io n  t h a t  in -
c lu d e s  u n p r o d u c t iv e  r e a l p r o p e r t y , t h e  
t r a n s fe r  o f a n y  a s s e t s  t h a t  a r e  n o t  u n -
p r o d u c t iv e  r e a l p r o p e r t y  s h a ll b e  s u b -
je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  a n d  
t h e s e  r u le s  a s  if t h e y  w e r e  b e in g  a c -
q u ir e d  in  a  s e p a r a t e  a c q u is it io n . 

(1) Su b je c t  t o  t h e  lim it a t io n s  o f 
(c )(2 ), u n p r o d u c t iv e  r e a l p r o p e r t y  is  
a n y  r e a l p r o p e r t y , in c lu d in g  r a w  la n d , 
s t r u c t u r e s  o r  o t h e r  im p r o v e m e n t s  (b u t  
e x c lu d in g  e q u ip m e n t ), a s s o c ia t e d  p r o -
d u c t io n  a n d  e x p lo r a t io n  a s s e t s  a s  d e -
fin e d  in  § 8 0 2 .3(c ), n a t u r a l r e s o u r c e s  a n d  
a s s e t s  in c id e n t a l t o  t h e  o w n e r s h ip  o f 
t h e  r e a l p r o p e r t y , t h a t  h a s  n o t  g e n -
e r a t e d  t o t a l r e v e n u e s  in  e x c e s s  o f $ 5 
m illio n  d u r in g  t h e  t h ir t y -s ix  (36) 
m o n t h s  p r e c e d in g  t h e  a c q u is it io n . 

(2 ) U n p r o d u c t iv e  r e a l p r o p e r t y  d o e s  
n o t  in c lu d e  t h e  fo llo w in g : 

(i) Ma n u fa c t u r in g  o r  n o n -m a n u fa c -
t u r in g  fa c ilit ie s  t h a t  h a v e  n o t  y e t  
b e g u n  o p e r a t io n ; 

(ii) Ma n u fa c t u r in g  o r  n o n -m a n u fa c -
t u r in g  fa c ilit ie s  t h a t  w e r e  in  o p e r a t io n  
a t  a n y  t im e  d u r in g  t h e  t w e lv e  (12 ) 
m o n t h s  p r e c e d in g  t h e  a c q u is it io n ; a n d  

(iii) Re a l p r o p e r t y  t h a t  is  e it h e r  a d ja -
c e n t  t o  o r  u s e d  in  c o n ju n c t io n  w it h  
r e a l p r o p e r t y  t h a t  is  n o t  u n p r o d u c t iv e  
r e a l p r o p e r t y  a n d  is  in c lu d e d  in  t h e  a c -
q u is it io n . 

(d ) O ffic e and residential property. (1) 
An  a c q u is it io n  o f o ffic e  o r  r e s id e n t ia l 

p r o p e r t y  s h a ll b e  e x e m p t  fr o m  t h e  r e -
q u ir e m e n t s  o f t h e  a c t . In  a n  a c q u is i-
t io n  t h a t  in c lu d e s  o ffic e  o r  r e s id e n t ia l 
p r o p e r t y , t h e  t r a n s fe r  o f a n y  a s s e t s  
t h a t  a r e  n o t  o ffic e  o r  r e s id e n t ia l p r o p -
e r t y  s h a ll b e  s u b je c t  t o  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  a n d  t h e s e  r u le s  a s  if 
s u c h  a s s e t s  w e r e  b e in g  t r a n s fe r r e d  in  a  
s e p a r a t e  a c q u is it io n . 

(2 ) O ffic e  a n d  r e s id e n t ia l p r o p e r t y  is  
r e a l p r o p e r t y  t h a t  is  u s e d  p r im a r ily  fo r  
o ffic e  o r  r e s id e n t ia l p u r p o s e s . In  d e t e r -
m in in g  w h e t h e r  r e a l p r o p e r t y  is  u s e d  
p r im a r ily  fo r  o ffic e  o r  r e s id e n t ia l p u r -
p o s e s , a ll r e a l p r o p e r t y , t h e  a c q u is it io n  
o f w h ic h  is  e x e m p t  u n d e r  a n o t h e r  p r o -
v is io n  o f t h e  a c t  a n d  t h e s e  r u le s , s h a ll 
b e  e x c lu d e d  fr o m  t h e  d e t e r m in a t io n . 
O ffic e  a n d  r e s id e n t ia l p r o p e r t y  in -
c lu d e s : 

(i) O ffic e  b u ild in g s , 
(ii) Re s id e n c e s , 
(iii) Co m m o n  a r e a s  o n  t h e  p r o p e r t y , 

in c lu d in g  p a r k in g  a n d  r e c r e a t io n a l fa -
c ilit ie s , a n d  

(iv ) As s e t s  in c id e n t a l t o  t h e  o w n e r -
s h ip  o f s u c h  p r o p e r t y , in c lu d in g  c a s h , 
p r e p a id  t a x e s  o r  in s u r a n c e , r e n t a l r e -
c e iv a b le s  a n d  t h e  lik e . 

(3) If t h e  a c q u is it io n  in c lu d e s  t h e  
p u r c h a s e  o f a  b u s in e s s  c o n d u c t e d  o n  
t h e  o ffic e  a n d  r e s id e n t ia l p r o p e r t y , t h e  
t r a n s fe r  o f t h a t  b u s in e s s , in c lu d in g  t h e  
s p a c e  in  w h ic h  t h e  b u s in e s s  is  c o n -
d u c t e d , s h a ll b e  s u b je c t  t o  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  a n d  t h e s e  r u le s  a s  if 
s u c h  b u s in e s s  w e r e  b e in g  t r a n s fe r r e d  in  
a  s e p a r a t e  a c q u is it io n . 

(e ) H otels and motels. (1) An  a c q u is i-
t io n  o f a  h o t e l o r  m o t e l, it s  im p r o v e -
m e n t s  s u c h  a s  g o lf, s w im m in g , t e n n is , 
r e s t a u r a n t , h e a lt h  c lu b  o r  p a r k in g  fa -
c ilit ie s  (b u t  e x c lu d in g  s k i fa c ilit ie s ), 
a n d  a s s e t s  in c id e n t a l t o  t h e  o w n e r s h ip  
a n d  o p e r a t io n  o f t h e  h o t e l o r  m o t e l 
(e .g ., p r e p a id  t a x e s  o r  in s u r a n c e , m a n -
a g e m e n t  c o n t r a c t s  a n d  lic e n s e s  t o  u s e  
t r a d e m a r k s  a s s o c ia t e d  w it h  t h e  h o t e l 
o r  m o t e l b e in g  a c q u ir e d ) s h a ll b e  e x -
e m p t  fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t . 
In  a n  a c q u is it io n  t h a t  in c lu d e s  a  h o t e l 
o r  m o t e l, t h e  t r a n s fe r  o f a n y  a s s e t s  
t h a t  a r e  n o t  a  h o t e l o r  m o t e l, it s  im -
p r o v e m e n t s  s u c h  a s  g o lf, s w im m in g , 
t e n n is , r e s t a u r a n t , h e a lt h  c lu b  o r  p a r k -
in g  fa c ilit ie s  (b u t  e x c lu d in g  s k i fa c ili-
t ie s ) a n d  a s s e t s  in c id e n t a l t o  t h e  o w n -
e r s h ip  o f t h e  h o t e l o r  m o t e l, s h a ll b e  
s u b je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  
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a n d  t h e s e  r u le s  a s  if t h e y  w e r e  b e in g  
a c q u ir e d  in  a  s e p a r a t e  a c q u is it io n . 

(2 ) No t w it h s t a n d in g  p a r a g r a p h  (1) o f 
t h e  s e c t io n , a n  a c q u is it io n  o f a  h o t e l o r  
m o t e l t h a t  in c lu d e s  a  g a m b lin g  c a s in o  
s h a ll b e  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f 
t h e  a c t  a n d  t h e s e  r u le s . 

(f) R ec reational land. An  a c q u is it io n  
o f r e c r e a t io n a l la n d  s h a ll b e  e x e m p t  
fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t . Re c -
r e a t io n a l la n d  is  r e a l p r o p e r t y  u s e d  p r i-
m a r ily  a s  a  g o lf c o u r s e  o r  a  s w im m in g  
o r  t e n n is  c lu b  fa c ilit y , a n d  a s s e t s  in c i-
d e n t a l t o  t h e  o w n e r s h ip  o f s u c h  p r o p -
e r t y . In  a n  a c q u is it io n  t h a t  in c lu d e s  
r e c r e a t io n a l la n d , t h e  t r a n s fe r  o f a n y  
p r o p e r t y  o r  a s s e t s  t h a t  a r e  n o t  r e c -
r e a t io n a l la n d  s h a ll b e  s u b je c t  t o  t h e  
r e q u ir e m e n t s  o f t h e  a c t  a n d  t h e s e  r u le s  
a s  if t h e y  w e r e  b e in g  a c q u ir e d  in  a  s e p -
a r a t e  a c q u is it io n . 

(g ) A g ric ultural property. An  a c q u is i-
t io n  o f a g r ic u lt u r a l p r o p e r t y  a n d  a s s e t s  
in c id e n t a l t o  t h e  o w n e r s h ip  o f s u c h  
p r o p e r t y  s h a ll b e  e x e m p t  fr o m  t h e  r e -
q u ir e m e n t s  o f t h e  Ac t . Ag r ic u lt u r a l 
p r o p e r t y  is  r e a l p r o p e r t y  t h a t  p r i-
m a r ily  g e n e r a t e s  r e v e n u e s  fr o m  t h e  
p r o d u c t io n  o f c r o p s , fr u it s , v e g e t a b le s , 
liv e s t o c k , p o u lt r y , m ilk  a n d  e g g s  (c e r -
t a in  a c t iv it ie s  w it h in  NAICS s e c t o r  11). 

(1) Ag r ic u lt u r a l p r o p e r t y  d o e s  n o t  in -
c lu d e  e it h e r : 

(i) Pr o c e s s in g  fa c ilit ie s  s u c h  a s  p o u l-
t r y  a n d  liv e s t o c k  s la u g h t e r in g , p r o c -
e s s in g  a n d  p a c k in g  fa c ilit ie s ; o r  

(ii) An y  r e a l p r o p e r t y  a n d  a s s e t s  e i-
t h e r  a d ja c e n t  t o  o r  u s e d  in  c o n ju n c t io n  
w it h  p r o c e s s in g  fa c ilit ie s  t h a t  a r e  in -
c lu d e d  in  t h e  a c q u is it io n ; o r  

(iii) T im b e r la n d  o r  o t h e r  r e a l p r o p -
e r t y  t h a t  g e n e r a t e s  r e v e n u e s  fr o m  a c -
t iv it ie s  w it h in  NAICS s u b s e c t o r  113 
(Fo r e s t r y  a n d  lo g g in g ) o r  NAICS in d u s -
t r y  g r o u p  1153 (Su p p o r t  a c t iv it ie s  fo r  
fo r e s t r y  a n d  lo g g in g ). 

(2 ) In  a n  a c q u is it io n  t h a t  in c lu d e s  a g -
r ic u lt u r a l p r o p e r t y , t h e  t r a n s fe r  o f a n y  
a s s e t s  t h a t  a r e  n o t  a g r ic u lt u r a l p r o p -
e r t y  o r  a s s e t s  in c id e n t a l t o  t h e  o w n e r -
s h ip  o f s u c h  p r o p e r t y  (c a s h , p r e p a id  
t a x e s  o r  in s u r a n c e , r e n t a ls  r e c e iv a b le  
a n d  t h e  lik e ) s h a ll b e  s u b je c t  t o  t h e  r e -
q u ir e m e n t s  o f t h e  a c t  a n d  t h e s e  r u le s  
a s  if s u c h  a s s e t s  w e r e  b e in g  t r a n s fe r r e d  
in  a  s e p a r a t e  a c q u is it io n . 

(h ) R etail rental spac e; warehouses. An  
a c q u is it io n  o f r e t a il r e n t a l s p a c e  (in -
c lu d in g  s h o p p in g  c e n t e r s ) o r  w a r e -

h o u s e s  a n d  a s s e t s  in c id e n t a l t o  t h e  
o w n e r s h ip  o f r e t a il r e n t a l s p a c e  o r  
w a r e h o u s e s  s h a ll b e  e x e m p t  fr o m  t h e  
r e q u ir e m e n t s  o f t h e  a c t , e x c e p t  w h e n  
t h e  r e t a il r e n t a l s p a c e  o r  w a r e h o u s e  is  
t o  b e  a c q u ir e d  in  a n  a c q u is it io n  o f a  
b u s in e s s  c o n d u c t e d  o n  t h e  r e a l p r o p -
e r t y . In  a n  a c q u is it io n  t h a t  in c lu d e s  r e -
t a il r e n t a l s p a c e  o r  w a r e h o u s e s , t h e  
t r a n s fe r  o f a n y  a s s e t s  t h a t  a r e  n e it h e r  
r e t a il r e n t a l s p a c e  n o r  w a r e h o u s e s  
s h a ll b e  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f 
t h e  a c t  a n d  t h e s e  r u le s  a s  if s u c h  a s s e t s  
w e r e  b e in g  t r a n s fe r r e d  in  a  s e p a r a t e  a c -
q u is it io n . 

Examples. 1. ‘‘A,’’ a  m a jo r  a u t o m o b ile  m a n u -
fa c t u r e r , b u ild s  a  n e w  a u t o m o b ile  p la n t  in  
a n t ic ip a t io n  o f in c r e a s e d  d e m a n d  fo r  it s  c a r s . 
T h e  m a r k e t  d o e s  n o t  im p r o v e  a n d  ‘‘A’’ n e v e r  
o c c u p ie s  t h e  fa c ilit y . ‘‘A’’ t h e n  s e lls  t h e  fa c il-
it y , w h ic h  is  fu lly  e q u ip p e d  a n d  r e a d y  fo r  o p -
e r a t io n , t o  ‘‘B,’’ a n o t h e r  a u t o m o b ile  m a n u fa c -
t u r e r . T h e  a c q u is it io n  o f t h is  p la n t , in c lu d -
in g  a n y  e q u ip m e n t  a n d  a s s e t s  a s s o c ia t e d  
w it h  it s  o p e r a t io n , is  n o t  e x e m p t  a s  a n  a c -
q u is it io n  o f a  n e w  fa c ilit y , e v e n  t h o u g h  t h e  
fa c ilit y  h a s  n o t  p r o d u c e d  a n y  in c o m e , s in c e  
‘‘A’’ d id  n o t  c o n s t r u c t  t h e  fa c ilit y  fo r  s a le  o r  
h o ld  it  a t  a ll t im e s  s o le ly  fo r  r e s a le . Als o , 
t h e  a c q u is it io n  is  n o t  e x e m p t  a s  a n  a c q u is i-
t io n  o f u n p r o d u c t iv e  p r o p e r t y , b e c a u s e  m a n -
u fa c t u r in g  fa c ilit ie s  t h a t  h a v e  n o t  y e t  b e g u n  
o p e r a t io n s  a r e  e x p lic it ly  e x c lu d e d  fr o m  t h a t  
e x e m p t io n . 

2 . ‘‘B,’’ a  s u b s id ia r y  o f ‘‘A,’’ a  fin a n c ia l in s t i-
t u t io n , a c q u ir e d  a  n e w ly  c o n s t r u c t e d  p o w e r  
p la n t , w h ic h  it  le a s e d  t o  ‘‘X’’ p u r s u a n t  t o  a  
le a s e  fin a n c in g  a r r a n g e m e n t . ‘‘A’s ’’ a c q u is i-
t io n  o f t h e  p la n t  t h r o u g h  B w a s  e x e m p t  
u n d e r  § 8 0 2 .63(a ) a s  a  b o n a  fid e  c r e d it  t r a n s -
a c t io n  e n t e r e d  in t o  in  t h e  o r d in a r y  c o u r s e  o f 
‘‘A’s ’’ b u s in e s s . ‘‘X’’ o p e r a t e d  t h e  p la n t  a s  s o le  
le s s e e  fo r  t h e  n e x t  e ig h t  y e a r s  a n d  n o w  p r o -
p o s e s  t o  e x e r c is e  a n  o p t io n  t o  b u y  t h e  p la n t  
fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). 
‘‘X’s ’’ a c q u is it io n  o f t h e  p la n t  is  e x e m p t  p u r -
s u a n t  t o  § 8 0 2 .2 (b ). T h e  p la n t  is  b e in g  a c -
q u ir e d  fr o m  B, t h e  le s s o r , w h ic h  h e ld  t it le  t o  
t h e  p la n t  fo r  fin a n c in g  p u r p o s e s , a n d  t h e  
p u r c h a s e r , ‘‘X,’’ h a s  h a d  s o le  a n d  c o n t in u o u s  
p o s s e s s io n  a n d  u s e  o f t h e  p la n t  s in c e  it s  c o n -
s t r u c t io n . 

3. ‘‘A’’ p r o p o s e s  t o  a c q u ir e  a  t r a c t  o f w ild e r -
n e s s  la n d  fr o m  ‘‘B’’ fo r  c o n s id e r a t io n  in  e x -
c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). Co p p e r  d e -
p o s it s  v a lu e d  in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ) a n d  t im b e r  r e s e r v e s  v a lu e d  in  e x c e s s  
o f $ 50  m illio n  (a s  a d ju s t e d ) a r e  s it u a t e d  o n  
t h e  la n d  a n d  w ill b e  c o n v e y e d  a s  p a r t  o f t h is  
t r a n s a c t io n . Du r in g  t h e  la s t  t h r e e  fis c a l 
y e a r s  p r e c e d in g  t h e  s a le , t h e  p r o p e r t y  g e n -
e r a t e d  $ 50 ,0 0 0  fr o m  t h e  s a le  o f a  s m a ll 
a m o u n t  o f t im b e r  c u t  fr o m  t h e  r e s e r v e s  t w o  
y e a r s  a g o . ‘‘A’s ’’ a c q u is it io n  o f t h e  w ild e r n e s s  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .2  

la n d  fr o m  ‘‘B’’ is  e x e m p t  a s  a n  a c q u is it io n  o f 
u n p r o d u c t iv e  r e a l p r o p e r t y  b e c a u s e  t h e  p r o p -
e r t y  d id  n o t  g e n e r a t e  r e v e n u e s  e x c e e d in g  $ 5 
m illio n  d u r in g  t h e  t h ir t y -s ix  m o n t h s  p r e -
c e d in g  t h e  a c q u is it io n . T h e  c o p p e r  d e p o s it s  
a n d  t im b e r  r e s e r v e s  a r e  b y  d e fin it io n  u n p r o -
d u c t iv e  r e a l p r o p e r t y  a n d , t h u s , a r e  n o t  s e p a -
r a t e ly  s u b je c t  t o  t h e  n o t ific a t io n  r e q u ir e -
m e n t s . 

4 . ‘‘A’’ p r o p o s e s  t o  p u r c h a s e  fr o m  ‘‘B’’ fo r  in  
e x c e s s  o f $ 2 0 0  m illio n  (a s  a d ju s t e d ) a n  o ld  
s t e e l m ill t h a t  is  n o t  c u r r e n t ly  o p e r a t in g  t o  
a d d  t o  ‘‘A’s ’’ e x is t in g  s t e e l p r o d u c t io n  c a p a c -
it y . T h e  m ill h a s  n o t  g e n e r a t e d  r e v e n u e s  d u r -
in g  t h e  36 m o n t h s  p r e c e d in g  t h e  a c q u is it io n  
b u t  c o n t a in s  e q u ip m e n t  v a lu e d  in  e x c e s s  o f 
$ 50  m illio n  (a s  a d ju s t e d ) t h a t  ‘‘A’’ p la n s  t o  r e -
fu r b is h  fo r  u s e  in  it s  o p e r a t io n s . ‘‘A’s ’’ a c q u i-
s it io n  o f t h e  m ill a n d  t h e  la n d  o n  w h ic h  it  is  
lo c a t e d  is  e x e m p t  a s  u n p r o d u c t iv e  r e a l p r o p -
e r t y . H o w e v e r , t h e  t r a n s fe r  o f t h e  e q u ip m e n t  
a n d  a n y  a s s e t s  o t h e r  t h a n  t h e  u n p r o d u c t iv e  
p r o p e r t y  is  n o t  e x e m p t  a n d  is  s e p a r a t e ly  s u b -
je c t  t o  t h e  n o t ific a t io n  r e q u ir e m e n t s  o f t h e  
a c t . 

5. ‘‘A’’ p r o p o s e s  t o  p u r c h a s e  t w o  d o w n t o w n  
lo t s , Pa r c e ls  1 a n d  2 , fr o m  ‘‘B’’ fo r  in  e x c e s s  o f 
$ 50  m illio n  (a s  a d ju s t e d ). Pa r c e l 1, lo c a t e d  in  
t h e  s o u t h w e s t  s e c t io n , c o n t a in s  n o  s t r u c -
t u r e s  o r  im p r o v e m e n t s . A h o t e l is  lo c a t e d  in  
t h e  n o r t h e a s t  s e c t io n  o n  Pa r c e l 2 , a n d  it  h a s  
g e n e r a t e d  $ 9  m illio n  in  r e v e n u e s  d u r in g  t h e  
p a s t  t h r e e  y e a r s . T h e  p u r c h a s e  o f Pa r c e l 1 is  
e x e m p t  if it  q u a lifie s  a s  u n p r o d u c t iv e  r e a l 
p r o p e r t y , i.e ., it  h a s  n o t  g e n e r a t e d  a n n u a l 
r e v e n u e s  in  e x c e s s  o f $ 5 m illio n  in  t h e  t h r e e  
fis c a l y e a r s  p r io r  t o  t h e  a c q u is it io n . Pa r c e l 2  
is  n o t  u n p r o d u c t iv e  r e a l p r o p e r t y , b u t  it s  a c -
q u is it io n  is  e x e m p t  u n d e r  § 8 0 2 .2 (e ) a s  t h e  a c -
q u is it io n  o f a  h o t e l. 

6. ‘‘A’’ p la n s  t o  p u r c h a s e  fr o m  ‘‘B,’’ a  m a n u -
fa c t u r e r , a  n e w ly -c o n s t r u c t e d  b u ild in g  t h a t  
‘‘B’’ h a d  in t e n d e d  t o  e q u ip  fo r  u s e  in  it s  m a n -
u fa c t u r in g  o p e r a t io n s . ‘‘B’’ w a s  u n a b le  t o  s e -
c u r e  fin a n c in g  t o  p u r c h a s e  t h e  n e c e s s a r y  
e q u ip m e n t  a n d  ‘‘A’’, a ls o  a  m a n u fa c t u r e r , w ill 
b e  r e q u ir e d  t o  in v e s t  in  e x c e s s  o f $ 50  m illio n  
(a s  a d ju s t e d ) in  o r d e r  t o  e q u ip  t h e  b u ild in g  
fo r  u s e  in  it s  p r o d u c t io n  o p e r a t io n s . T h is  
b u ild in g  is  n o t  a  n e w  fa c ilit y  u n d e r  § 8 0 2 .2  (a ), 
b e c a u s e  it  w a s  n o t  c o n s t r u c t e d  o r  h e ld  b y  ‘‘B’’ 

fo r  s a le  o r  r e s a le . H o w e v e r , t h e  a c q u is it io n  o f 
t h e  b u ild in g  q u a lifie s  fo r  e x e m p t io n  a s  u n -
p r o d u c t iv e  r e a l p r o p e r t y  p u r s u a n t  t o  
§ 8 0 2 .2 (c )(1). T h e  b u ild in g  is  n o t  y e t  a  m a n u -
fa c t u r in g  fa c ilit y  s in c e  it  d o e s  n o t  c o n t a in  
e q u ip m e n t  a n d  r e q u ir e s  s ig n ific a n t  c a p it a l 
in v e s t m e n t  b e fo r e  it  c a n  b e  u s e d  a s  a  m a n u -
fa c t u r in g  fa c ilit y . 

7. ‘‘A’’ p r o p o s e s  t o  p u r c h a s e  fr o m  ‘‘B,’’ fo r  in  
e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ), a  10 0  a c r e  
p a r c e l o f la n d  t h a t  in c lu d e s  a  c u r r e n t ly  o p e r -
a t in g  fa c t o r y  o c c u p y in g  10  a c r e s . T h e  o t h e r  
9 0  a d jo in in g  a c r e s  a r e  v a c a n t  a n d  u n im -
p r o v e d  a n d  a r e  u s e d  b y  ‘‘B’’ fo r  s t o r a g e  o f s u p -
p lie s  a n d  e q u ip m e n t . T h e  fa c t o r y  a n d  t h e  u n -
im p r o v e d  a c r e a g e  h a v e  a n  a g g r e g a t e  fa ir  

m a r k e t  v a lu e  o f in  e x c e s s  o f $ 50  m illio n  (a s  
a d ju s t e d ). T h e  t r a n s a c t io n  is  n o t  e x e m p t  
u n d e r  § 8 0 2 .2 (c ) b e c a u s e  t h e  v a c a n t  p r o p e r t y  
is  a d ja c e n t  t o  p r o p e r t y  o c c u p ie d  b y  t h e  o p e r -
a t in g  fa c t o r y . Mo r e o v e r , if t h e  9 0  a c r e s  w e r e  
n o t  a d ja c e n t  t o  t h e  10  a c r e s  o c c u p ie d  b y  t h e  
fa c t o r y , t h e  t r a n s a c t io n  w o u ld  n o t  b e  e x e m p t  
b e c a u s e  t h e  9 0  a c r e s  a r e  b e in g  u s e d  in  c o n -
ju n c t io n  w it h  t h e  fa c t o r y  b e in g  a c q u ir e d  a n d  
t h u s  a r e  n o t  u n p r o d u c t iv e  p r o p e r t y . 

8 . ‘‘X’’ p r o p o s e s  t o  b u y  a  fiv e -s t o r y  b u ild in g  
fr o m  ‘‘Y.’’ T h e  g r o u n d  flo o r  o f t h is  b u ild in g  
h o u s e s  a  d e p a r t m e n t  s t o r e , a n d  ‘‘X’’ c u r r e n t ly  
le a s e s  t h e  t h ir d  flo o r  t o  o p e r a t e  a  m e d ic a l 
la b o r a t o r y . T h e  r e m a in in g  t h r e e  flo o r s  a r e  
u s e d  fo r  o ffic e s . ‘‘X’’ is  n o t  a c q u ir in g  t h e  b u s i-
n e s s  o f t h e  d e p a r t m e n t  s t o r e . Be c a u s e  t h e  
g r o u n d  flo o r  is  r e n t a l r e t a il s p a c e , t h e  a c q u i-
s it io n  o f w h ic h  is  e x e m p t  u n d e r  § 8 0 2 .2 (h ), 
t h is  p a r t  o f t h e  b u ild in g  is  e x c lu d e d  fr o m  t h e  
d e t e r m in a t io n  o f w h e t h e r  t h e  b u ild in g  is  
u s e d  p r im a r ily  fo r  o ffic e  p u r p o s e s . T h e  la b -
o r a t o r y  is  t h e r e fo r e  t h e  o n ly  n o n -o ffic e  u s e , 
a n d , s in c e  it  m a k e s  u p  2 5 p e r c e n t  o f t h e  r e -
m a in d e r  o f t h e  b u ild in g , t h e  b u ild in g  is  u s e d  
75 p e r c e n t  fo r  o ffic e s . T h u s  t h e  b u ild in g  
q u a lifie s  a s  a n  o ffic e  b u ild in g  a n d  it s  a c q u is i-
t io n  is  t h e r e fo r e  e x e m p t  u n d e r  § 8 0 2 .2 (d ). 

9 . ‘‘A’’ in t e n d s  t o  a c q u ir e  t h r e e  s h o p p in g  
c e n t e r s  fr o m  ‘‘B’’ fo r  a  t o t a l o f in  e x c e s s  o f 
$ 2 0 0  m illio n  (a s  a d ju s t e d ). T h e  a n c h o r  s t o r e s  
in  t w o  o f t h e  s h o p p in g  c e n t e r s  a r e  d e p a r t -
m e n t  s t o r e s , t h e  b u s in e s s e s  o f w h ic h  ‘‘A’’ is  
b u y in g  fr o m  ‘‘B’’ a s  p a r t  o f t h e  o v e r a ll t r a n s -
a c t io n . T h e  a c q u is it io n  o f t h e  s h o p p in g  c e n -
t e r s  is  a n  a c q u is it io n  o f r e t a il r e n t a l s p a c e  
t h a t  is  e x e m p t  u n d e r  § 8 0 2 .2 (h ). H o w e v e r , 
‘‘A’s ’’ a c q u is it io n  o f t h e  d e p a r t m e n t  s t o r e  
b u s in e s s e s , in c lu d in g  t h e  p o r t io n  o f t h e  s h o p -
p in g  c e n t e r s  t h a t  t h e  t w o  d e p a r t m e n t  s t o r e s  
b e in g  p u r c h a s e d  o c c u p y , a r e  s e p a r a t e ly  s u b -
je c t  t o  t h e  n o t ific a t io n  r e q u ir e m e n t s . If t h e  
v a lu e  o f t h e s e  a s s e t s  e x c e e d s  $ 50  m illio n  (a s  
a d ju s t e d ), ‘‘A’’ m u s t  c o m p ly  w it h  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  fo r  t h is  p a r t  o f t h e  t r a n s -
a c t io n . 

10 . ‘‘A’’ w is h e s  t o  p u r c h a s e  fr o m  ‘‘B’’ a  p a r c e l 
o f la n d  fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ). T h e  p a r c e l c o n t a in s  a  r a c e  t r a c k  a n d  
a  g o lf c o u r s e . T h e  g o lf c o u r s e  q u a lifie s  a s  
r e c r e a t io n a l la n d  p u r s u a n t  t o  § 8 0 2 .2 (f), b u t  
t h e  r a c e  t r a c k  is  n o t  in c lu d e d  in  t h e  e x e m p -
t io n . T h e r e fo r e , if t h e  v a lu e  o f t h e  r a c e  t r a c k  
is  m o r e  t h a n  $ 50  m illio n  (a s  a d ju s t e d ), ‘‘A’’ 

w ill h a v e  t o  file  n o t ific a t io n  fo r  t h e  p u r c h a s e  
o f t h e  r a c e  t r a c k . 

11. ‘‘A’’ in t e n d s  t o  p u r c h a s e  a  p o u lt r y  fa r m  
fr o m  ‘‘B.’’ T h e  a c q u is it io n  o f t h e  p o u lt r y  fa r m  
is  a  t r a n s fe r  o f a g r ic u lt u r a l p r o p e r t y  t h a t  is  
e x e m p t  p u r s u a n t  t o  § 8 0 2 .2 (g ). If, h o w e v e r , ‘‘B’’ 

h a s  a  p o u lt r y  s la u g h t e r in g  a n d  p r o c e s s in g  fa -
c ilit y  o n  h is  fa r m  t h a t  is  in c lu d e d  in  t h e  a c -
q u is it io n , ‘‘A’s ’’ a c q u is it io n  o f t h e  fa r m  is  n o t  
e x e m p t  a s  a n  a c q u is it io n  o f a g r ic u lt u r a l 
p r o p e r t y  b e c a u s e  a g r ic u lt u r a l p r o p e r t y  d o e s  
n o t  in c lu d e  p r o p e r t y  o r  a s s e t s  a d ja c e n t  t o  o r  
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Fe d e ra l Tra d e  Co m m is s io n  § 802 .3  

u s e d  in  c o n ju n c t io n  w it h  a  p r o c e s s in g  fa c il-
it y  t h a t  is  in c lu d e d  in  a n  a c q u is it io n . 

12 . ‘‘A’’ p r o p o s e s  t o  p u r c h a s e  t h e  p r e s c r ip -
t io n  d r u g  w h o le s a le  d is t r ib u t io n  b u s in e s s  o f 
‘‘B’’ fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). 
T h e  b u s in e s s  in c lu d e s  s ix  r e g io n a l w a r e -
h o u s e s  u s e d  fo r  ‘‘B’s ’’ n a t io n a l w h o le s a le  d r u g  
d is t r ib u t io n  b u s in e s s . Sin c e  ‘‘A’’ is  a c q u ir in g  
t h e  w a r e h o u s e s  in  c o n n e c t io n  w it h  t h e  a c q u i-
s it io n  o f ‘‘B’s ’’ p r e s c r ip t io n  d r u g  w h o le s a le  
d is t r ib u t io n  b u s in e s s , t h e  a c q u is it io n  o f t h e  
w a r e h o u s e s  is  n o t  e x e m p t . 

[61 FR 1368 6, Ma r . 2 8 , 19 9 6, a s  a m e n d e d  a t  66 
FR 8 69 2 , Fe b . 1, 2 0 0 1; 66 FR 2 3565, Ma y  9 , 2 0 0 1; 
67 FR 119 0 3, Ma r . 18 , 2 0 0 2 ; 70  FR 4 9 9 3, J a n . 31, 
2 0 0 5; 70  FR 11513, Ma r . 8 , 2 0 0 5] 

§ 802 .3 A c q u isitions of c a r b on-b a sed  
m iner a l r eser v es. 

(a ) An  a c q u is it io n  o f r e s e r v e s  o f o il, 
n a t u r a l g a s , s h a le  o r  t a r  s a n d s , o r  
r ig h t s  t o  r e s e r v e s  o f o il, n a t u r a l g a s , 
s h a le  o r  t a r  s a n d s  t o g e t h e r  w it h  a s s o c i-
a t e d  e x p lo r a t io n  o r  p r o d u c t io n  a s s e t s  
s h a ll b e  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  a c t  if t h e  v a lu e  o f t h e  r e s e r v e s , 
t h e  r ig h t s  a n d  t h e  a s s o c ia t e d  e x p lo -
r a t io n  o r  p r o d u c t io n  a s s e t s  t o  b e  h e ld  
a s  a  r e s u lt  o f t h e  a c q u is it io n  d o e s  n o t  
e x c e e d  $ 50 0  m illio n . In  a n  a c q u is it io n  
t h a t  in c lu d e s  r e s e r v e s  o f o il, n a t u r a l 
g a s , s h a le  o r  t a r  s a n d s , o r  r ig h t s  t o  r e -
s e r v e s  o f o il, n a t u r a l g a s , s h a le  o r  t a r  
s a n d s  a n d  a s s o c ia t e d  e x p lo r a t io n  o r  
p r o d u c t io n  a s s e t s , t h e  t r a n s fe r  o f a n y  
o t h e r  a s s e t s  s h a ll b e  s u b je c t  t o  t h e  r e -
q u ir e m e n t s  o f t h e  a c t  a n d  t h e s e  r u le s  
a s  if t h e y  w e r e  b e in g  a c q u ir e d  in  a  s e p -
a r a t e  a c q u is it io n . 

(b ) An  a c q u is it io n  o f r e s e r v e s  o f c o a l, 
o r  r ig h t s  t o  r e s e r v e s  o f c o a l a n d  a s s o c i-
a t e d  e x p lo r a t io n  o r  p r o d u c t io n  a s s e t s , 
s h a ll b e  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  a c t  if t h e  v a lu e  o f t h e  r e s e r v e s , 
t h e  r ig h t s  a n d  t h e  a s s o c ia t e d  e x p lo -
r a t io n  o r  p r o d u c t io n  a s s e t s  t o  b e  h e ld  
a s  a  r e s u lt  o f t h e  a c q u is it io n  d o e s  n o t  
e x c e e d  $ 2 0 0  m illio n . In  a n  a c q u is it io n  
t h a t  in c lu d e s  r e s e r v e s  o f c o a l, r ig h t s  t o  
r e s e r v e s  o f c o a l a n d  a s s o c ia t e d  e x p lo -
r a t io n  o r  p r o d u c t io n  a s s e t s , t h e  t r a n s -
fe r  o f a n y  o t h e r  a s s e t s  s h a ll b e  s u b je c t  
t o  t h e  r e q u ir e m e n t s  o f t h e  a c t  a n d  
t h e s e  r u le s  a s  if t h e y  w e r e  b e in g  a c -
q u ir e d  in  a  s e p a r a t e  a c q u is it io n . 

(c ) As s o c ia t e d  e x p lo r a t io n  o r  p r o d u c -
t io n  a s s e t s  m e a n s  e q u ip m e n t , m a c h in -
e r y , fix t u r e s  a n d  o t h e r  a s s e t s  t h a t  a r e  
in t e g r a l a n d  e x c lu s iv e  t o  c u r r e n t  o r  fu -
t u r e  e x p lo r a t io n  o r  p r o d u c t io n  a c t iv i-
t ie s  a s s o c ia t e d  w it h  t h e  c a r b o n -b a s e d  

m in e r a l r e s e r v e s  t h a t  a r e  b e in g  a c -
q u ir e d . As s o c ia t e d  e x p lo r a t io n  o r  p r o -
d u c t io n  a s s e t s  d o  n o t  in c lu d e  t h e  fo l-
lo w in g : 

(1) An y  p ip e lin e  a n d  p ip e lin e  s y s t e m  
o r  p r o c e s s in g  fa c ilit y  w h ic h  t r a n s p o r t s  
o r  p r o c e s s e s  o il a n d  g a s  a ft e r  it  p a s s e s  
t h r o u g h  t h e  m e t e r s  o f a  p r o d u c in g  fie ld  
lo c a t e d  w it h in  r e s e r v e s  t h a t  a r e  b e in g  
a c q u ir e d ; a n d  

(2 ) An y  p ip e lin e  o r  p ip e lin e  s y s t e m  
t h a t  r e c e iv e s  g a s  d ir e c t ly  fr o m  g a s  
w e lls  fo r  t r a n s p o r t a t io n  t o  a  n a t u r a l 
g a s  p r o c e s s in g  fa c ilit y  o r  o t h e r  d e s -
t in a t io n . 

Examples: 1. ‘‘A’’ p r o p o s e s  t o  p u r c h a s e  fr o m  
‘‘B’’ fo r  $ 550  m illio n  g a s  r e s e r v e s  t h a t  a r e  n o t  
y e t  in  p r o d u c t io n  a n d  h a v e  n o t  g e n e r a t e d  
a n y  in c o m e . ‘‘A’’ w ill a ls o  a c q u ir e  fr o m  ‘‘B’’ 

fo r  $ 2 8 0  m illio n  p r o d u c in g  o il r e s e r v e s  a n d  
a s s o c ia t e d  a s s e t s  s u c h  a s  w e lls , c o m p r e s s o r s , 
p u m p s  a n d  o t h e r  e q u ip m e n t . T h e  a c q u is it io n  
o f t h e  g a s  r e s e r v e s  is  e x e m p t  a s  a  t r a n s fe r  o f 
u n p r o d u c t iv e  p r o p e r t y  u n d e r  § 8 0 2 .2 (c ). T h e  
a c q u is it io n  o f t h e  o il r e s e r v e s  a n d  a s s o c ia t e d  
a s s e t s  is  e x e m p t  p u r s u a n t  t o  § 8 0 2 .3(a ), s in c e  
t h e  v a lu e  o f t h e  r e s e r v e s  a n d  a s s o c ia t e d  a s -
s e t s  d o e s  n o t  e x c e e d  t h e  $ 50 0  m illio n  lim it a -
t io n . 

2 . ‘‘A,’’ a n  o il c o m p a n y , p r o p o s e s  t o  a c q u ir e  
fo r  $ 18 0  m illio n  o il r e s e r v e s  c u r r e n t ly  in  p r o -
d u c t io n  a lo n g  w it h  fie ld  p ip e lin e s  a n d  t r e a t -
in g  a n d  m e t e r in g  fa c ilit ie s  w h ic h  s e r v e  s u c h  
r e s e r v e s  e x c lu s iv e ly . T h e  a c q u is it io n  o f t h e  
r e s e r v e s  a n d  t h e  a s s o c ia t e d  a s s e t s  a r e  e x -
e m p t . ‘‘A’’ w ill a ls o  a c q u ir e  fr o m  ‘‘B’’ fo r  in  e x -
c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) a  n a t u r a l g a s  
p r o c e s s in g  p la n t  a n d  it s  a s s o c ia t e d  g a t h e r in g  
p ip e lin e  s y s t e m . T h is  a c q u is it io n  is  n o t  e x -
e m p t  s in c e  § 8 0 2 .3(c ) e x c lu d e s  t h e s e  a s s e t s  
fr o m  t h e  e x e m p t io n  in  § 8 0 2 .3 fo r  t r a n s fe r s  o f 
a s s o c ia t e d  e x p lo r a t io n  o r  p r o d u c t io n  a s s e t s . 

3. ‘‘A,’’ a n  o il c o m p a n y , p r o p o s e s  t o  a c q u ir e  
a  c o a l m in e  c u r r e n t ly  in  o p e r a t io n  a n d  a s s o -
c ia t e d  p r o d u c t io n  a s s e t s  fo r  $ 9 0  m illio n  fr o m  
‘‘B,’’ a n  o il c o m p a n y . ‘‘A’’ w ill a ls o  p u r c h a s e  
fr o m  ‘‘B’’ p r o d u c in g  o il r e s e r v e s  v a lu e d  a t  $ 10 0  
m illio n  a n d  a n  o il r e fin e r y  v a lu e d  a t  $ 13 m il-
lio n . T h e  a c q u is it io n  o f t h e  c o a l m in e  a n d  
t h e  o il r e s e r v e s  is  e x e m p t  p u r s u a n t  t o  § 8 0 2 .3. 
Alt h o u g h  § 8 0 2 .3(c ) e x c lu d e s  t h e  r e fin e r y  fr o m  
t h e  e x e m p t io n  in  § 8 0 2 .3 fo r  t r a n s fe r s  o f a s s o -
c ia t e d  e x p lo r a t io n  a n d  p r o d u c t io n  a s s e t s , 
‘‘A’s ’’ a c q u is it io n  o f t h e  r e fin e r y  is  n o t  s u b -
je c t  t o  t h e  n o t ific a t io n  r e q u ir e m e n t s  o f t h e  
a c t  b e c a u s e  it s  v a lu e  d o e s  n o t  e x c e e d  $ 50  m il-
lio n  (a s  a d ju s t e d ). 

4 . ‘‘X’’ p r o p o s e s  t o  a c q u ir e  fr o m  ‘‘Z’’ c o a l r e -
s e r v e s  w h ic h , t o g e t h e r  w it h  a s s o c ia t e d  e x p lo -
r a t io n  a s s e t s , a r e  v a lu e d  a t  $ 2 30  m illio n . 
Sin c e  t h e  v a lu e  o f t h e  r e s e r v e s  a n d  t h e  a s s e t s  
e x c e e d s  t h e  $ 2 0 0  m illio n  lim it a t io n  in  
§ 8 0 2 .3(b ), t h is  t r a n s a c t io n  is  n o t  e x e m p t  
u n d e r  § 8 0 2 .3. H o w e v e r , if t h e  c o a l r e s e r v e s  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .4  

q u a lify  a s  u n p r o d u c t iv e  p r o p e r t y  u n d e r  t h e  
r e q u ir e m e n t s  o f § 8 0 2 .2 (c ), t h e ir  a c q u is it io n , 
a lo n g  w it h  t h e  a c q u is it io n  o f t h e ir  a s s o c i-
a t e d  a s s e t s , w o u ld  b e  e x e m p t . 

[61 FR 1368 8 , Ma r . 2 8 , 19 9 6, a s  a m e n d e d  a t  66 
FR 8 69 2 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 4 , J a n . 31, 2 0 0 5] 

§ 802 .4 A c q u isitions of v oting  sec u r i-
ties of issu er s or  non-c or p or a te in-
ter ests in u ninc or p or a ted  entities 
h old ing  c er ta in a ssets th e a c q u isi-
tion of w h ic h  is ex em p t. 

(a ) An  a c q u is it io n  o f v o t in g  s e c u r i-
t ie s  o f a n  is s u e r  o r  n o n -c o r p o r a t e  in t e r -
e s t s  in  a n  u n in c o r p o r a t e d  e n t it y  w h o s e  
a s s e t s  t o g e t h e r  w it h  t h o s e  o f a ll e n t i-
t ie s  it  c o n t r o ls  c o n s is t  o r  w ill c o n s is t  
o f a s s e t s  w h o s e  a c q u is it io n  is  e x e m p t  
fr o m  t h e  r e q u ir e m e n t s  o f t h e  Ac t  p u r -
s u a n t  t o  Se c t io n  7A(c ) o f t h e  Ac t , t h is  
p a r t  8 0 2 , o r  p u r s u a n t  t o  § 8 0 1.2 1 o f t h is  
c h a p t e r , is  e x e m p t  fr o m  t h e  r e p o r t in g  
r e q u ir e m e n t s  if t h e  a c q u ir e d  is s u e r  o r  
u n in c o r p o r a t e d  e n t it y  a n d  a ll e n t it ie s  
it  c o n t r o ls  d o  n o t  h o ld  n o n -e x e m p t  a s -
s e t s  w it h  a n  a g g r e g a t e  fa ir  m a r k e t  
v a lu e  o f m o r e  t h a n  $ 50  m illio n  (a s  a d -
ju s t e d ). T h e  v a lu e  o f v o t in g  o r  n o n -v o t -
in g  s e c u r it ie s  o f a n y  o t h e r  is s u e r  o r  in -
t e r e s t s  in  a n y  n o n -c o r p o r a t e  e n t it y  n o t  
in c lu d e d  w it h in  t h e  a c q u ir e d  is s u e r  
d o e s  n o t  c o u n t  t o w a r d  t h e  $ 50  m illio n  
(a s  a d ju s t e d ) lim it a t io n  fo r  n o n -e x e m p t  
a s s e t s . 

Example: A a n d  B fo r m  a  n e w  c o r p o r a t io n  
a s  a n  a c q u is it io n  v e h ic le  t o  a c q u ir e  a ll o f t h e  
v o t in g  s e c u r it ie s  o f C. E a c h  c o n t r ib u t e s  $ 2 50  
m illio n  in  c a s h . Be c a u s e  a ll o f t h e  c a s h  is  
c o n s id e r e d  t o  b e  e x e m p t  a s s e t s  p u r s u a n t  t o  
§ 8 0 1.2 1, t h e  n e w  c o r p o r a t io n  d o e s  n o t  h a v e  
n o n -e x e m p t  a s s e t s  v a lu e d  in  e x c e s s  o f $ 50  
m illio n  (a s  a d ju s t e d ), a n d  t h e  a c q u is it io n  o f 
it s  v o t in g  s e c u r it ie s  b y  A a n d  B is  e x e m p t  
u n d e r  § 8 0 2 .4 . No t e  t h a t  t h e  r e s u lt  is  t h e  s a m e  
if t h e  a c q u is it io n  v e h ic le  is  fo r m e d  a s  a n  u n -
in c o r p o r a t e d  e n t it y . Als o  s e e  t h e  e x a m p le s  
t o  § 8 0 2 .30 (c ) fo r  a d d it io n a l a p p lic a t io n s  o f 
§ 8 0 2 .4 . 

(b ) Fo r  p u r p o s e s  o f p a r a g r a p h  (a ) o f 
t h is  s e c t io n , t h e  a s s e t s  o f a ll is s u e r s  
a n d  u n in c o r p o r a t e d  e n t it ie s  t h a t  a r e  
b e in g  a c q u ir e d  fr o m  t h e  s a m e  a c q u ir e d  
p e r s o n  a r e  in c lu d e d  in  d e t e r m in in g  if 
t h e  lim it a t io n  fo r  n o n -e x e m p t  a s s e t s  is  
e x c e e d e d . 

(c ) In  c o n n e c t io n  w it h  p a r a g r a p h  (a ) 
o f t h is  s e c t io n  a n d  § 8 0 1.15 (b ), t h e  v a lu e  
o f t h e  a s s e t s  o f a n  is s u e r  w h o s e  v o t in g  
s e c u r it ie s  o r  a n  u n in c o r p o r a t e d  e n t it y  
w h o s e  n o n -c o r p o r a t e  in t e r e s t s  a r e  
b e in g  a c q u ir e d  p u r s u a n t  t o  t h is  s e c t io n  

s h a ll b e  t h e  fa ir  m a r k e t  v a lu e , d e t e r -
m in e d  in  a c c o r d a n c e  w it h  § 8 0 1.10 (c ). 

Examples: 1. ‘‘A,’’ a  r e a l e s t a t e  in v e s t m e n t  
c o m p a n y , p r o p o s e s  t o  p u r c h a s e  10 0  p e r c e n t  o f 
t h e  v o t in g  s e c u r it ie s  o f C, a  w h o lly -o w n e d  
s u b s id ia r y  o f ‘‘B,’’ a  c o n s t r u c t io n  c o m p a n y . 
C’s  a s s e t s  a r e  a  n e w ly  c o n s t r u c t e d , n e v e r  o c -
c u p ie d  h o t e l, in c lu d in g  fix t u r e s , fu r n is h in g s  
a n d  in s u r a n c e  p o lic ie s . T h e  a c q u is it io n  o f 
t h e  h o t e l w o u ld  b e  e x e m p t  u n d e r  § 8 0 2 .2 (a ) a s  
a  n e w  fa c ilit y  a n d  u n d e r  § 8 0 2 .2 (d ). T h e r e fo r e , 
t h e  a c q u is it io n  o f t h e  v o t in g  s e c u r it ie s  o f C 
is  e x e m p t  p u r s u a n t  t o  § 8 0 2 .4 (a ) s in c e  C h o ld s  
a s s e t s  w h o s e  d ir e c t  p u r c h a s e  w o u ld  b e  e x -
e m p t  u n d e r  § 8 0 2 .2  a n d  d o e s  n o t  h o ld  n o n -e x -
e m p t  a s s e t s  e x c e e d in g  $ 50  m illio n  (a s  a d -
ju s t e d ) in  v a lu e . 

2 . ‘‘A’’ p r o p o s e s  t o  a c q u ir e  60  p e r c e n t  o f t h e  
v o t in g  s e c u r it ie s  o f C fr o m  ‘‘B.’’ C’s  a s s e t s  
c o n s is t  o f a  p o r t fo lio  o f m o r t g a g e s  v a lu e d  a t  
$ 55 m illio n  a n d  a  s m a ll m a n u fa c t u r in g  p la n t  
v a lu e d  a t  $ 2 6 m illio n . T h e  m a n u fa c t u r in g  
p la n t  is  a n  o p e r a t in g  u n it  fo r  p u r p o s e s  o f 
§ 8 0 2 .1(a ). Sin c e  t h e  a c q u is it io n  o f t h e  m o r t -
g a g e s  w o u ld  b e  e x e m p t  p u r s u a n t  t o  Se c t io n  
7A(c )(2 ) o f t h e  a c t  a n d  s in c e  t h e  v a lu e  o f t h e  
n o n -e x e m p t  m a n u fa c t u r in g  p la n t  is  le s s  t h a n  
$ 50  m illio n  (a s  a d ju s t e d ), t h is  a c q u is it io n  is  
e x e m p t  u n d e r  § 8 0 2 .4 (a ). 

3. ‘‘A’’ p r o p o s e s  t o  a c q u ir e  fr o m  ‘‘B’’ 10 0  p e r -
c e n t  o f t h e  v o t in g  s e c u r it ie s  o f e a c h  o f t h r e e  
is s u e r s , M, N a n d  O , s im u lt a n e o u s ly . M’s  a s -
s e t s  c o n s is t  o f o il r e s e r v e s  w o r t h  $ 160  m illio n  
a n d  c o a l r e s e r v e s  w o r t h  $ 4 0  m illio n . N h a s  a s -
s e t s  c o n s is t in g  o f $ 130  m illio n  o f g a s  r e s e r v e s  
a n d  $ 10 0  m illio n  o f c o a l r e s e r v e s . O ’s  a s s e t s  
a r e  o il s h a le  r e s e r v e s  w o r t h  $ 14 0  m illio n  a n d  
a  c o a l m in e  w o r t h  $ 8 0  m illio n . Sin c e  ‘‘A’’ is  s i-
m u lt a n e o u s ly  a c q u ir in g  t h e  v o t in g  s e c u r it ie s  
o f t h r e e  is s u e r s  fr o m  t h e  s a m e  a c q u ir e d  p e r -
s o n , it  m u s t  a g g r e g a t e  t h e  a s s e t s  o f t h e  
is s u e r s  t o  d e t e r m in e  if a n y  o f t h e  lim it a t io n s  
in  § 8 0 2 .3 is  e x c e e d e d . As  a  r e s u lt  o f a g g r e -
g a t in g  t h e  a s s e t s  o f M, N a n d  O , ‘‘A’s ’’ h o ld -
in g s  o f o il a n d  g a s  r e s e r v e s  a r e  b e lo w  t h e  $ 50 0  
lim it a t io n  fo r  s u c h  a s s e t s  in  § 8 0 2 .3(a ). H o w -
e v e r , t h e  a g g r e g a t e d  h o ld in g s  e x c e e d  t h e  $ 2 0 0  
m illio n  lim it a t io n  fo r  c o a l r e s e r v e s  in  
§ 8 0 2 .3(b ). ‘‘A’s ’’ a c q u is it io n  t h e r e fo r e  is  n o t  
e x e m p t , a n d  it  m u s t  r e p o r t  t h e  e n t ir e  t r a n s -
a c t io n . 

[61 FR 1368 8 , Ma r . 2 8 , 19 9 6, a s  a m e n d e d  a t  66 
FR 8 69 3, Fe b . 1, 2 0 0 1; 70  FR 4 9 9 4 , J a n . 31, 2 0 0 5; 
70  FR 11513, Ma r . 8 , 2 0 0 5] 

§ 802 .5 A c q u isitions of inv estm ent 
r enta l p r op er ty  a ssets. 

(a ) Ac q u is it io n s  o f in v e s t m e n t  r e n t a l 
p r o p e r t y  a s s e t s  s h a ll b e  e x e m p t  fr o m  
t h e  r e q u ir e m e n t s  o f t h e  a c t . 

(b ) In v e s t m e n t  r e n t a l p r o p e r t y  a s -
s e t s . ‘‘In v e s t m e n t  r e n t a l p r o p e r t y  a s -
s e t s ’’ m e a n s  r e a l p r o p e r t y  t h a t  w ill n o t  
b e  r e n t e d  t o  e n t it ie s  in c lu d e d  w it h in  
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Fe d e ra l Tra d e  Co m m is s io n  § 802 .6 

t h e  a c q u ir in g  p e r s o n  e x c e p t  fo r  t h e  s o le  

p u r p o s e  o f m a in t a in in g , m a n a g in g  o r  

s u p e r v is in g  t h e  o p e r a t io n  o f t h e  r e a l 

p r o p e r t y , a n d  w ill b e  h e ld  s o le ly  fo r  

r e n t a l o r  in v e s t m e n t  p u r p o s e s . In  a n  

a c q u is it io n  t h a t  in c lu d e s  in v e s t m e n t  

r e n t a l p r o p e r t y  a s s e t s , t h e  t r a n s fe r  o f 

a n y  p r o p e r t y  o r  a s s e t s  t h a t  a r e  n o t  in -

v e s t m e n t  r e n t a l p r o p e r t y  a s s e t s  s h a ll 

b e  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  

a c t  a n d  t h e s e  r u le s  a s  if t h e y  w e r e  

b e in g  a c q u ir e d  in  a  s e p a r a t e  t r a n s -

a c t io n . In v e s t m e n t  r e n t a l p r o p e r t y  a s -

s e t s  in c lu d e : 

(1) Pr o p e r t y  c u r r e n t ly  r e n t e d , 

(2 ) Pr o p e r t y  h e ld  fo r  r e n t  b u t  n o t  

c u r r e n t ly  r e n t e d , 

(3) Co m m o n  a r e a s  o n  t h e  p r o p e r t y , 

a n d  

(4 ) As s e t s  in c id e n t a l t o  t h e  o w n e r s h ip  

o f p r o p e r t y , w h ic h  m a y  in c lu d e  c a s h , 

p r e p a id  t a x e s  o r  in s u r a n c e , r e n t a l r e -

c e iv a b le s  a n d  t h e  lik e . 

Example: 1. ‘‘X’’, a  c o r p o r a t io n , p r o p o s e s  t o  

p u r c h a s e  a  s p o r t s /e n t e r t a in m e n t  c o m p le x  

w h ic h  it  w ill r e n t  t o  p r o fe s s io n a l s p o r t s  

t e a m s  a n d  p r o m o t e r s  o f s p e c ia l e v e n t s  fo r  

c o n c e r t s , ic e  s h o w s , s p o r t in g  e v e n t s  a n d  

o t h e r  e n t e r t a in m e n t  a c t iv it ie s . ‘‘X’’ w ill p r o -

v id e  o ffic e  s p a c e  in  t h e  c o m p le x  fo r  ‘‘Y’’, a  

m a n a g e m e n t  c o m p a n y  w h ic h  w ill m a in t a in  

a n d  m a n a g e  t h e  fa c ilit y  fo r  ‘‘X.’’ T h is  a c q u is i-

t io n  is  a n  e x e m p t  a c q u is it io n  o f in v e s t m e n t  

r e n t a l p r o p e r t y  a s s e t s  s in c e  ‘‘X’’ in t e n d s  t o  

r e n t  t h e  fa c ilit y  t o  t h ir d  p a r t ie s  a n d  is  p r o -

v id in g  s p a c e  w it h in  t h e  fa c ilit y  t o  a  m a n a g e -

m e n t  c o m p a n y  s o le ly  t o  m a in t a in , m a n a g e  

o r  s u p e r v is e  t h e  o p e r a t io n  o f t h e  fa c ilit y  o n  

it s  b e h a lf. If, h o w e v e r , ‘‘X’’ c o n t r o ls  Z, a  c o n -

c e r t  p r o m o t e r  t o  w h o m  it  a ls o  in t e n d s  t o  

r e n t  t h e  c o m p le x , t h e  a c q u is it io n  w o u ld  n o t  

b e  e x e m p t  u n d e r  § 8 0 2 .5, s in c e  t h e  p r o p e r t y  

w o u ld  n o t  m e e t  t h e  r e q u ir e m e n t s  o f 

§ 8 0 2 .5(b )(1). 

2 . ‘‘X’’ in t e n d s  t o  b u y  fr o m  ‘‘Y’’ a  d e v e lo p -

m e n t  c o m m o n ly  r e fe r r e d  t o  a s  a n  in d u s t r ia l 

p a r k . T h e  in d u s t r ia l p a r k  c o n t a in s  a  w a r e -

h o u s e /d is t r ib u t io n  c e n t e r , a  r e t a il t ir e  a n d  

a u t o m o b ile  p a r t s  s t o r e , a n  o ffic e  b u ild in g , 

a n d  a  s m a ll fa c t o r y . T h e  in d u s t r ia l p a r k  a ls o  

c o n t a in s  s e v e r a l p a r c e ls  o f v a c a n t  la n d . If 

‘‘X’’ in t e n d s  t o  a c q u ir e  t h is  in d u s t r ia l p a r k  a s  

in v e s t m e n t  r e n t a l p r o p e r t y , t h e  a c q u is it io n  

w ill b e  e x e m p t  p u r s u a n t  t o  § 8 0 2 .5. If, h o w -

e v e r , ‘‘X’’ in t e n d s  t o  u s e  t h e  fa c t o r y  fo r  it s  

o w n  m a n u fa c t u r in g  o p e r a t io n s , t h is  e x e m p -

t io n  w o u ld  b e  u n a v a ila b le . T h e  e x e m p t io n s  

in  § 8 0 2 .2  fo r  w a r e h o u s e s , r e n t a l r e t a il s p a c e , 

o ffic e  b u ild in g s , a n d  u n d e v e lo p e d  la n d  m a y  

s t ill a p p ly  a n d , if t h e  v a lu e  o f t h e  fa c t o r y  is  

$ 50  m illio n  (a s  a d ju s t e d ) o r  le s s , t h e  e n t ir e  

t r a n s a c t io n  m a y  b e  e x e m p t e d  b y  t h a t  s e c -

t io n . 

[61 FR 1368 8 , Ma r . 2 8 , 19 9 6, a s  a m e n d e d  a t  66 

FR 8 69 3, Fe b . 1, 2 0 0 1; 70  FR 4 9 9 4 , J a n . 31, 2 0 0 5] 

§ 802 .6 F ed er a l a g enc y  a p p r ov a l. 

(a ) Fo r  t h e  p u r p o s e s  o f s e c t io n  7A 
(c )(6) a n d  (c )(8 ), t h e  t e r m  information 

and doc umentary material in c lu d e s  o n e  
c o p y  o f a ll d o c u m e n t s , a p p lic a t io n  
fo r m s , a n d  a ll w r it t e n  s u b m is s io n s  o f 
a n y  t y p e  w h a t s o e v e r . In  lie u  o f p r o -
v id in g  a ll s u c h  in fo r m a t io n  a n d  d o c u -
m e n t a r y  m a t e r ia l, o r  a n y  p o r t io n  
t h e r e o f, o n e  c o p y  o f a n  in d e x  d e s c r ib in g  
s u c h  in fo r m a t io n  a n d  d o c u m e n t a r y  m a -
t e r ia l m a y  b e  p r o v id e d , t o g e t h e r  w it h  a  
c e r t ific a t io n  t h a t  a n y  s u c h  in fo r m a t io n  
o r  d o c u m e n t a r y  m a t e r ia l n o t  p r o v id e d  
w ill b e  p r o v id e d  w it h in  10  c a le n d a r  
d a y s  u p o n  r e q u e s t  b y  t h e  Fe d e r a l T r a d e  
Co m m is s io n  o r  As s is t a n t  At t o r n e y  
G e n e r a l, o r  a  d e le g a t e d  o ffic ia l o f e i-
t h e r . An y  m a t e r ia l s u b m it t e d  p u r s u a n t  
t o  t h is  s e c t io n  s h a ll b e  s u b m it t e d  t o  
t h e  o ffic e s  s p e c ifie d  in  § 8 0 3.10 (c ). 

(b )(1) A m ix e d  t r a n s a c t io n  is  o n e  t h a t  
h a s  s o m e  p o r t io n  t h a t  is  e x e m p t  u n d e r  
Se c t io n  7A (c )(6), (c )(7) o r  (c )(8 ) b e c a u s e  
it  r e q u ir e s  r e g u la t o r y  a g e n c y  
p r e m e r g e r  c o m p e t it iv e  r e v ie w  a n d  a p -
p r o v a l, a n d  a n o t h e r  p o r t io n  t h a t  d o e s  
n o t  r e q u ir e  s u c h  r e v ie w . 

(2 ) T h e  p o r t io n  o f a  m ix e d  t r a n s -
a c t io n  t h a t  d o e s  n o t  r e q u ir e  a d v a n c e  
c o m p e t it iv e  r e v ie w  a n d  a p p r o v a l b y  a  
r e g u la t o r y  a g e n c y  is  s u b je c t  t o  t h e  a c t  
a n d  t h e s e  r u le s  a s  if it  w e r e  b e in g  a c -
q u ir e d  in  a  s e p a r a t e  a c q u is it io n . 

Example: Ba n k  ‘‘A’’ a c q u ir e s  Ba n k  ‘‘B’’, 

w h ic h  o w n s  a  fin a n c ia l s u b s id ia r y  e n g a g e d  in  

s e c u r it ie s  u n d e r w r it in g . ‘‘A’’’s  a c q u is it io n  o f 

‘‘B’’ r e q u ir e s  a g e n c y  a p p r o v a l b y  t h e  O ffic e  o f 

t h e  Co m p t r o lle r  o f t h e  Cu r r e n c y , t h e  Bo a r d  

o f G o v e r n o r s  o f t h e  Fe d e r a l Re s e r v e  Sy s t e m  

o r  Fe d e r a l De p o s it  In s u r a n c e  Co r p o r a t io n  

(d e p e n d in g  o n  w h e t h e r  ‘‘A’’ is  a  n a t io n a l 

b a n k , s t a t e  m e m b e r  b a n k , o r  s t a t e  n o n -m e m -

b e r  b a n k  u n d e r  s e c t io n  18 (c ) o f t h e  FDI Ac t ), 

a n d  t h e r e fo r e  is  e x e m p t  fr o m  filin g  u n d e r  

Se c t io n  7A (c )(7). H o w e v e r , t h e  a c q u is it io n  o f 

t h e  fin a n c ia l s u b s id ia r y  is  s u b je c t  t o  H SR r e -
p o r t in g  r e q u ir e m e n t s , a n d  ‘‘A’’ a n d  ‘‘B’’ e a c h  
m u s t  m a k e  a  filin g  fo r  t h a t  p o r t io n  o f t h e  
t r a n s a c t io n  a n d  o b s e r v e  t h e  w a it in g  p e r io d  if 
t h e  a c t ’s  t h r e s h o ld s  a r e  m e t . 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 35, J u ly  2 9 , 19 8 3; 66 FR 8 69 3, Fe b . 1, 
2 0 0 1; 67 FR 119 0 3, Ma r . 18 , 2 0 0 2 ] 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .8 

§ 802 .8 C er ta in su p er v isor y  a c q u isi-
tions. 

(a ) A m e r g e r , c o n s o lid a t io n , p u r c h a s e  
o f a s s e t s , o r  a c q u is it io n  r e q u ir in g  a g e n -
c y  a p p r o v a l u n d e r  s e c t io n s  4 0 3 o r  4 0 8 (e ) 
o f t h e  Na t io n a l H o u s in g  Ac t , 12  U .S.C. 
172 6, 1730 a (e ), o r  u n d e r  s e c t io n  5 o f t h e  
H o m e  O w n e r s ’ L o a n  Ac t  o f 19 33, 12  
U .S.C. 14 64 , s h a ll b e  e x e m p t  fr o m  t h e  
r e q u ir e m e n t s  o f t h e  a c t , in c lu d in g  s p e -
c ific a lly  t h e  filin g  r e q u ir e m e n t  o f Se c -
t io n  7A(c )(8 ), if t h e  a g e n c y  w h o s e  a p -
p r o v a l is  r e q u ir e d  fin d s  t h a t  a p p r o v a l 
o f s u c h  m e r g e r , c o n s o lid a t io n , p u r c h a s e  
o f a s s e t s , o r  a c q u is it io n  is  n e c e s s a r y  t o  
p r e v e n t  t h e  p r o b a b le  fa ilu r e  o f o n e  o f 
t h e  in s t it u t io n s  in v o lv e d . 

(b )(1) A m e r g e r , c o n s o lid a t io n , p u r -
c h a s e  o f a s s e t s , o r  a c q u is it io n  w h ic h  
r e q u ir e s  a g e n c y  a p p r o v a l u n d e r  12  
U .S.C. 18 17(j) o r  12  U .S.C. 1730 (q ) s h a ll 
b e  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  o f 
t h e  a c t  if c o p ie s  o f a ll in fo r m a t io n  a n d  
d o c u m e n t a r y  m a t e r ia ls  file d  w it h  a n y  
s u c h  a g e n c y  a r e  c o n t e m p o r a n e o u s ly  
file d  w it h  t h e  Fe d e r a l T r a d e  Co m m is -
s io n  a n d  t h e  As s is t a n t  At t o r n e y  G e n -
e r a l a t  le a s t  30  d a y s  p r io r  t o  c o n -
s u m m a t io n  o f t h e  p r o p o s e d  a c q u is it io n . 

(2 ) A t r a n s a c t io n  d e s c r ib e d  in  p a r a -
g r a p h  (b )(1) o f t h is  s e c t io n  s h a ll b e  e x -
e m p t  fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t , 
in c lu d in g  s p e c ific a lly  t h e  filin g  r e -
q u ir e m e n t , if t h e  a g e n c y  w h o s e  a p -
p r o v a l is  r e q u ir e d  fin d s  t h a t  a p p r o v a l 
o f s u c h  t r a n s a c t io n  is  n e c e s s a r y  t o  p r e -
v e n t  t h e  p r o b a b le  fa ilu r e  o f o n e  o f t h e  
in s t it u t io n s  in v o lv e d . 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 36, J u ly  2 9 , 19 8 3; 67 FR 119 0 3, Ma r . 18 , 
2 0 0 2 ] 

§ 802 .9 A c q u isition solely  for  th e p u r -
p ose of inv estm ent. 

An  a c q u is it io n  o f v o t in g  s e c u r it ie s  
s h a ll b e  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  a c t  p u r s u a n t  t o  s e c t io n  7A(c )(9 ) 
if m a d e  s o le ly  fo r  t h e  p u r p o s e  o f in v e s t -
m e n t  a n d  if, a s  a  r e s u lt  o f t h e  a c q u is i-
t io n , t h e  a c q u ir in g  p e r s o n  w o u ld  h o ld  
t e n  p e r c e n t  o r  le s s  o f t h e  o u t s t a n d in g  
v o t in g  s e c u r it ie s  o f t h e  is s u e r , r e g a r d -
le s s  o f t h e  d o lla r  v a lu e  o f v o t in g  s e c u r i-
t ie s  s o  a c q u ir e d  o r  h e ld . 

Examples: 1. Su p p o s e  t h a t  a c q u ir in g  p e r s o n  
‘‘A’’ a c q u ir e s  6 p e r c e n t  o f t h e  v o t in g  s e c u r i-
t ie s  o f is s u e r  X, v a lu e d  in  e x c e s s  o f $ 50  m il-
lio n  (a s  a d ju s t e d ). If t h e  a c q u is it io n  is  s o le ly  

fo r  t h e  p u r p o s e  o f in v e s t m e n t , it  is  e x e m p t  
u n d e r  Se c t io n  7A(c )(9 ). 

2 . Aft e r  t h e  a c q u is it io n  in  e x a m p le  1, ‘‘A’’ 

d e c id e s  t o  a c q u ir e  a n  a d d it io n a l 7 p e r c e n t  o f 
t h e  v o t in g  s e c u r it ie s  o f X. Re g a r d le s s  o f 
‘‘A’’ ’s  in t e n t io n s , t h e  a c q u is it io n  is  n o t  e x -
e m p t  u n d e r  s e c t io n  7A(c )(9 ). 

3. Aft e r  t h e  a c q u is it io n  in  e x a m p le  1, a c -
q u ir in g  p e r s o n  ‘‘A’’ d e c id e s  t o  p a r t ic ip a t e  in  
t h e  m a n a g e m e n t  o f is s u e r  X. An y  s u b s e q u e n t  
a c q u is it io n s  o f X s t o c k  b y  ‘‘A’’ w o u ld  n o t  b e  
e x e m p t  u n d e r  s e c t io n  7A(c )(9 ). 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 3, Fe b . 1, 2 0 0 1; 70  FR 4 9 9 4 , J a n . 31, 2 0 0 5] 

§ 802 .10 S toc k  d iv id end s a nd  sp lits; r e-
or g a niz a tions. 

(a ) T h e  a c q u is it io n  o f v o t in g  s e c u r i-
t ie s  p u r s u a n t  t o  a  s t o c k  s p lit  o r  p r o  
r a t a  s t o c k  d iv id e n d  is  e x e m p t  fr o m  t h e  
r e q u ir e m e n t s  o f t h e  Ac t  u n d e r  s e c t io n  
7A(c )(10 ). 

(b ) An  a c q u is it io n  o f n o n -c o r p o r a t e  
in t e r e s t s  o r  v o t in g  s e c u r it ie s  a s  a  r e -
s u lt  o f t h e  c o n v e r s io n  o f a  c o r p o r a t io n  
o r  u n in c o r p o r a t e d  e n t it y  in t o  a  n e w  e n -
t it y  is  e x e m p t  fr o m  t h e  r e q u ir e m e n t s  
o f t h e  Ac t  if: 

(1) No  n e w  a s s e t s  w ill b e  c o n t r ib u t e d  
t o  t h e  n e w  e n t it y  a s  a  r e s u lt  o f t h e  
c o n v e r s io n ; a n d  

(2 ) E it h e r : 
(i) As  a  r e s u lt  o f t h e  t r a n s a c t io n  t h e  

a c q u ir in g  p e r s o n  d o e s  n o t  in c r e a s e  it s  
p e r  c e n t u m  h o ld in g s  in  t h e  n e w  e n t it y  
r e la t iv e  t o  it s  p e r  c e n t u m  h o ld in g s  in  
t h e  o r ig in a l e n t it y ; o r  

(ii) T h e  a c q u ir in g  p e r s o n  c o n t r o lle d  
t h e  o r ig in a l e n t it y . 

Examples: 1. Pa r t n e r s  A a n d  B h o ld  60  p e r -
c e n t  a n d  4 0  p e r c e n t  r e s p e c t iv e ly  o f t h e  p a r t -
n e r s h ip  in t e r e s t s  in  C. C is  c o n v e r t e d  t o  a  
c o r p o r a t io n  in  w h ic h  A a n d  B h o ld  60  p e r c e n t  
a n d  4 0  p e r c e n t  r e s p e c t iv e ly  o f t h e  v o t in g  s e -
c u r it ie s . No  n e w  a s s e t s  a r e  c o n t r ib u t e d . T h e  
c o n v e r s io n  t o  a  c o r p o r a t io n  is  e x e m p t  fr o m  
n o t ific a t io n  fo r  b o t h  A a n d  B. 

2 . Sh a r e h o ld e r  A h o ld s  55%  a n d  B h o ld s  4 5%  
o f t h e  v o t in g  s e c u r it ie s  o f c o r p o r a t io n  C. C is  
c o n v e r t e d  t o  a  lim it e d  lia b ilit y  c o m p a n y  in  
w h ic h  A h o ld s  60 %  a n d  B h o ld s  4 0 %  o f t h e  
m e m b e r s h ip  in t e r e s t s . No  n e w  a s s e t s  a r e  
c o n t r ib u t e d . T h e  c o n v e r s io n  t o  a  lim it e d  li-
a b ilit y  c o m p a n y  is  e x e m p t  fr o m  n o t ific a t io n  
b e c a u s e  A c o n t r o lle d  t h e  c o r p o r a t io n . If h o w -
e v e r , B h o ld s  55%  a n d  A h o ld s  4 5%  in  t h e  n e w  
lim it e d  lia b ilit y  c o m p a n y , t h e  c o n v e r s io n  is  
n o t  e x e m p t  fo r  B a n d  m a y  r e q u ir e  n o t ific a -
t io n  b e c a u s e  c o n t r o l c h a n g e s . 

3. Sh a r e h o ld e r s  A, B a n d  C e a c h  h o ld  o n e  
t h ir d  o f t h e  v o t in g  s e c u r it ie s  o f c o r p o r a t io n  
X. Pu r s u a n t  t o  a  r e o r g a n iz a t io n  a g r e e m e n t , 
A a n d  B e a c h  c o n t r ib u t e  n e w  a s s e t s  t o  X a n d  
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Fe d e ra l Tra d e  Co m m is s io n  § 802 .2 1 

C c o n t r ib u t e s  c a s h . X is  t h e n  b e in g  r e in c o r -
p o r a t e d  in  a  n e w  s t a t e . E a c h  o f A, B a n d  C 
r e c e iv e  o n e  t h ir d  o f t h e  v o t in g  s e c u r it ie s  o f 
n e w ly  r e in c o r p o r a t e d  C. T h e  r e in c o r p o r a t io n  
is  n o t  e x e m p t  fr o m  n o t ific a t io n  a n d  m a y  b e  
r e p o r t a b le  fo r  A, B a n d  C b e c a u s e  o f t h e  c o n -
t r ib u t io n  o f n e w  a s s e t s . 

[70  FR 11513, Ma r . 8 , 2 0 0 5] 

§ 802 .2 0 [ R eser v ed ]  

§ 802 .2 1 A c q u isitions of v oting  sec u r i-
ties not m eeting  or  ex c eed ing  g r ea t-
er  notific a tion th r esh old  ( a s a d -
ju sted ) . 

(a ) An  a c q u is it io n  o f v o t in g  s e c u r i-
t ie s  s h a ll b e  e x e m p t  fr o m  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  if: 

(1) T h e  a c q u ir in g  p e r s o n  a n d  a ll o t h e r  
p e r s o n s  r e q u ir e d  b y  t h e  a c t  a n d  t h e s e  
r u le s  t o  file  n o t ific a t io n  file d  n o t ific a -
t io n  w it h  r e s p e c t  t o  a n  e a r lie r  a c q u is i-
t io n  o f v o t in g  s e c u r it ie s  o f t h e  s a m e  
is s u e r ; 

(2 ) T h e  w a it in g  p e r io d  w it h  r e s p e c t  t o  
t h e  e a r lie r  a c q u is it io n  h a s  e x p ir e d , o r  
b e e n  t e r m in a t e d  p u r s u a n t  t o  § 8 0 3.11, 
a n d  t h e  a c q u is it io n  w ill b e  c o n -
s u m m a t e d  w it h in  5 y e a r s  o f s u c h  e x p i-
r a t io n  o r  t e r m in a t io n ; a n d  

(3) T h e  a c q u is it io n  w ill n o t  in c r e a s e  
t h e  h o ld in g s  o f t h e  a c q u ir in g  p e r s o n  t o  
m e e t  o r  e x c e e d  a  n o t ific a t io n  t h r e s h o ld  
(a s  a d ju s t e d ) g r e a t e r  t h a n  t h e  g r e a t e s t  
n o t ific a t io n  t h r e s h o ld  m e t  o r  e x c e e d e d  
in  t h e  e a r lie r  a c q u is it io n . 

Examples: 1. In  2 0 0 4 , Co r p o r a t io n  A a c q u ir e d  
$ 53 m illio n  o f t h e  v o t in g  s e c u r it ie s  o f c o r -
p o r a t io n  B a n d  b o t h  ‘‘A’’ a n d  ‘‘B’’ file d  n o t ifi-
c a t io n  a s  r e q u ir e d , in d ic a t in g  t h e  $ 50  m illio n  
t h r e s h o ld . W it h in  fiv e  y e a r s  o f t h e  e x p ir a t io n  
o f t h e  o r ig in a l w a it in g  p e r io d , ‘‘A’’ a c q u ir e s  
a d d it io n a l v o t in g  s e c u r it ie s  o f B b u t  n o t  in  
a n  a m o u n t  s u ffic ie n t  t o  m e e t  o r  e x c e e d  $ 10 0  
m illio n  (a s  a d ju s t e d ) o r  50  p e r c e n t  o f t h e  v o t -
in g  s e c u r it ie s  o f B. No  a d d it io n a l n o t ific a -
t io n  is  r e q u ir e d . 

2 . In  2 0 0 4 , Co r p o r a t io n  A a c q u ir e d  $ 53 m il-
lio n  o f t h e  v o t in g  s e c u r it ie s  o f c o r p o r a t io n  B 
a n d  b o t h  ‘‘A’’ a n d  ‘‘B’’ file d  n o t ific a t io n  a s  r e -
q u ir e d , in d ic a t in g  t h e  $ 50  m illio n  t h r e s h o ld . 
Su p p o s e  t h a t  in  y e a r  t h r e e  fo llo w in g  t h e  e x -
p ir a t io n  o f t h e  w a it in g  p e r io d , t h e  $ 50  m il-
lio n  n o t ific a t io n  t h r e s h o ld  h a s  b e e n  a d ju s t e d  
t o  $ 56 m illio n  p u r s u a n t  t o  Se c t io n  7A(a )(2 )(a ) 
o f t h e  Ac t . ‘‘A’’ n o w  in t e n d s  t o  a c q u ir e  a n  a d -
d it io n a l $ 5 m illio n  o f t h e  v o t in g  s e c u r it ie s  o f 
B. ‘‘A’’ is  n o t  r e q u ir e d  t o  file  a n o t h e r  n o t ifi-
c a t io n  e v e n  t h o u g h  it  n o w  h o ld s  v o t in g  s e c u -
r it ie s  in  e x c e s s  o f t h e  $ 56 m illio n  n o t ific a t io n  
t h r e s h o ld  (w h ic h  is  g r e a t e r  t h a n  t h e  $ 50  m il-
lio n  n o t ific a t io n  t h r e s h o ld  in d ic a t e d  in  it s  
filin g ), b e c a u s e  it  h a s  n o t  m e t  o r  e x c e e d e d  a  

n o t ific a t io n  t h r e s h o ld  (a s  a d ju s t e d ) g r e a t e r  

t h a n  t h e  n o t ific a t io n  t h r e s h o ld  e x c e e d e d  in  

t h e  e a r lie r  a c q u is it io n  (i.e . $ 10 0  m illio n  (a s  

a d ju s t e d ) o r  50 %  n o t ific a t io n  t h r e s h o ld s ). 

3. Sa m e  fa c t s  a s  in  E x a m p le  2  a b o v e  e x c e p t  

n o w  t h e  fiv e  y e a r  p e r io d  h a s  e x p ir e d . Su p -

p o s e  t h a t , t h e  $ 50  m illio n  n o t ific a t io n  

t h r e s h o ld  h a s  b e e n  a d ju s t e d  t o  $ 57 m illio n  

p u r s u a n t  t o  Se c t io n  7A(a )(2 )(a ) o f t h e  Ac t . 

‘‘A’’ n o w  h o ld s  $ 58  m illio n  o f v o t in g  s e c u r it ie s  

o f B. Be c a u s e  § 8 0 2 .2 1(a )(2 ) is  n o  lo n g e r  s a t is -

fie d , t h e  a c q u is it io n  o f a n y  a d d it io n a l v o t in g  

s e c u r it ie s  o f B w ill r e q u ir e  a  n e w  filin g  b e -

c a u s e  ‘‘A’’ w ill h o ld  v o t in g  s e c u r it ie s  v a lu e d  

in  e x c e s s  o f t h e  $ 57 m illio n  n o t ific a t io n  

t h r e s h o ld . If, h o w e v e r , t h e  $ 50  m illio n  n o t ifi-

c a t io n  t h r e s h o ld  h a d  b e e n  a d ju s t e d  t o  $ 60  

m illio n  a t  t h e  e n d  o f t h e  fiv e -y e a r  p e r io d , A 

c o u ld  a c q u ir e  u p  t o  t h a t  t h r e s h o ld  w it h o u t  a  

n e w  filin g . 

4 . T h is  s e c t io n  a ls o  a llo w s  a  p e r s o n  t o  

r e c r o s s  a n y  o f t h e  t h r e s h o ld  n o t ific a t io n  le v -

e ls  t h a t  w e r e  in  e ffe c t  a t  t h e  t im e  o f filin g  

n o t ific a t io n  a n y  n u m b e r  o f t im e s  w it h in  fiv e  

y e a r s  o f t h e  e x p ir a t io n  o f t h e  w a it in g  p e r io d  

fo llo w in g  n o t ific a t io n . T h u s , if in  E x a m p le  1, 

‘‘A’’ h a d  d is p o s e d  o f s o m e  v o t in g  s e c u r it ie s  s o  

t h a t  it  h e ld  le s s  t h a n  $ 50  m illio n  o f t h e  v o t -

in g  s e c u r it ie s  o f B, a n d  t h e r e a ft e r  h a d  in -

c r e a s e d  it s  h o ld in g s  t o  m o r e  t h a n  $ 50  m illio n  

b u t  le s s  t h a n  $ 10 0  m illio n  o r  50  p e r c e n t  o f B, 

n o t ific a t io n  w o u ld  n o t  b e  r e q u ir e d  if t h e  in -

c r e a s e  o c c u r r e d  w it h in  5 y e a r s  o f t h e  e x p ir a -

t io n  o f t h e  o r ig in a l w a it in g  p e r io d . 

5. A file s  n o t ific a t io n  a t  t h e  $ 50  m illio n  n o -

t ific a t io n  t h r e s h o ld  a n d  a c q u ir e s  $ 51 m illio n  

o f t h e  v o t in g  s e c u r it ie s  o f B in  t h e  y e a r  fo l-

lo w in g  e x p ir a t io n  o f t h e  w a it in g  p e r io d . T h e  

n e x t  g r e a t e r  n o t ific a t io n  t h r e s h o ld  a t  t h e  

t im e  o f filin g  w a s  $ 10 0  m illio n . In  y e a r  t h r e e , 

t h e  $ 10 0  m illio n  n o t ific a t io n  t h r e s h o ld  h a s  

b e e n  a d ju s t e d  t o  $ 10 6 m illio n . A c a n  n o w  a c -

q u ir e  u p  t o , b u t  n o t  m e e t  o r  e x c e e d , v o t in g  

s e c u r it ie s  o f B v a lu e d  a t  $ 10 6 m illio n . As  t h e  

o r ig in a l $ 10 0  m illio n  t h r e s h o ld  is  a d ju s t e d  

u p w a r d  in  y e a r s  fo u r  a n d  fiv e , A c a n  a c q u ir e  

u p  t o  t h o s e  n e w  t h r e s h o ld s  a s  t h e  a d ju s t -

m e n t s  a r e  e ffe c t e d . 

6. A file s  n o t ific a t io n  a t  t h e  $ 50  m illio n  

t h r e s h o ld  in  J a n u a r y  o f y e a r  o n e . In  Fe b -

r u a r y  o f y e a r  o n e , t h e  $ 50  m illio n  t h r e s h o ld  

is  a d ju s t e d  t o  $ 52  m illio n . A o n ly  n e e d s  t o  a c -

q u ir e  in  e x c e s s  o f $ 50  m illio n  o f v o t in g  s e c u -

r it ie s  o f B, n o t  in  e x c e s s  o f $ 52  m illio n , t o  

h a v e  e x c e e d e d  t h e  t h r e s h o ld  w h ic h  w a s  file d  

fo r  in  t h e  y e a r  fo llo w in g  e x p ir a t io n  o f t h e  

w a it in g  p e r io d  (s e e  § 8 0 3.7). It  m a y  t h e n  a c -

q u ir e  u p  t o  t h e  n e x t  g r e a t e r  n o t ific a t io n  

t h r e s h o ld  (a s  a d ju s t e d ) d u r in g  t h e  fiv e  y e a r s  

fo llo w in g  e x p ir a t io n  o f t h e  w a it in g  p e r io d . 

(b ) Y ear 2 0 0 1  transition. Fo r  t r a n s -
a c t io n s  file d  u s in g  t h e  19 78  t h r e s h o ld s  
w h e r e  t h e  w a it in g  p e r io d  e x p ir e d  a ft e r  
Fe b r u a r y  1, 19 9 6, a n  a c q u ir in g  p e r s o n  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .2 3  

m a y , d u r in g  t h e  fiv e -y e a r  p e r io d  fo l-
lo w in g  e x p ir a t io n  o f t h e  w a it in g  p e -
r io d , a c q u ir e  u p  t o  w h a t  w a s  t h e  n e x t  
p e r c e n t a g e  t h r e s h o ld  a t  t h e  t im e  it  
m a d e  it s  filin g  w it h o u t  filin g  a n o t h e r  
n o t ific a t io n , e v e n  if in  d o in g  s o  it  
c r o s s e s  a  2 0 0 1 n o t ific a t io n  t h r e s h o ld  in  
§ 8 0 1.1(h ) o f t h is  c h a p t e r . H o w e v e r , a ft e r  
t h e  e n d  o f t h a t  p e r io d , a n y  a d d it io n a l 
a c q u is it io n  w ill b e  t h e  s u b je c t  o f a  n e w  
n o t ific a t io n  if it  m e e t s  o r  e x c e e d s  a  
2 0 0 1 t h r e s h o ld  in  § 8 0 1.1(h ) o f t h is  c h a p -
t e r . 

Examples: 1. Co r p o r a t io n  A file d  t o  a c q u ir e  

2 0  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f c o r p o r a -

t io n  B a n d  in d ic a t e d  t h e  15 p e r c e n t  t h r e s h -

o ld . T h e  w a it in g  p e r io d  e x p ir e d  o n  O c t o b e r  3, 

19 9 9 . ‘‘A’’ a c q u ir e d  t h e  2 0  p e r c e n t  w it h in  t h e  

y e a r  fo llo w in g  e x p ir a t io n  o f t h e  w a it in g  p e -

r io d . ‘‘A’’ h a s  u n t il O c t o b e r  3, 2 0 0 4 , t o  a c q u ir e  
a d d it io n a l s e c u r it ie s  u p  t o  2 5 p e r c e n t  o f ‘‘B’’’s  
v o t in g  s e c u r it ie s , a n d  n e e d  n o t  m a k e  a n o t h e r  
filin g  b e fo r e  d o in g  s o , e v e n  t h o u g h  s u c h  a c -
q u is it io n  b y  ‘‘A’’ m a y  c r o s s  t h e  $ 50  m illio n , 
$ 10 0  m illio n  o r  $ 50 0  m illio n  n o t ific a t io n  
t h r e s h o ld  in  § 8 0 1.1(h ) o f t h is  c h a p t e r . Aft e r  
O c t o b e r  3, 2 0 0 4 , ‘‘A’’ a n d  ‘‘B’’ m u s t  o b s e r v e  t h e  
2 0 0 1 n o t ific a t io n  t h r e s h o ld s  s e t  fo r t h  in  
§ 8 0 1.1(h ) o f t h is  c h a p t e r . 

2 . Pr io r  t o  Fe b r u a r y  1, 2 0 0 1, ‘‘A’’ file d  t o  a c -
q u ir e  12  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f 
c o r p o r a t io n  B, v a lu e d  a t  $ 12 0  m illio n , a n d  in -
d ic a t e d  t h e  $ 15 m illio n  n o t ific a t io n  t h r e s h -
o ld . Aft e r  Fe b r u a r y  1, 2 0 0 1, ‘‘A’’ d e t e r m in e s  
t h a t  it  w ill m a k e  a n  a d d it io n a l a c q u is it io n  
w h ic h  w ill r e s u lt  in  it s  h o ld in g  16 p e r c e n t  o f 
t h e  v o t in g  s e c u r it ie s  o f B, v a lu e d  a t  $ 160  m il-
lio n . ‘‘A’’ is  r e q u ir e d  t o  file  n o t ific a t io n  a t  
t h e  $ 10 0  m illio n  n o t ific a t io n  t h r e s h o ld  p r io r  
t o  m a k in g  t h e  a c q u is it io n  s in c e  it  is  n o w  
c r o s s in g  t h e  n e x t  h ig h e r  19 78  t h r e s h o ld  (15 
p e r c e n t ). 

3. Pr io r  t o  Fe b r u a r y  1, 2 0 0 1, ‘‘A’’ file d  t o  a c -
q u ir e  2 6 p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f 
‘‘B’’ a n d  in d ic a t e d  t h e  2 5 p e r c e n t  n o t ific a t io n  
t h r e s h o ld . Aft e r  t h e  e n d  o f t h e  fiv e -y e a r  p e -
r io d  fo llo w in g  e x p ir a t io n  o f t h e  w a it in g  p e -
r io d , ‘‘A’’ w ill a c q u ir e  a d d it io n a l s h a r e s  o f ‘‘B’’ 

w h ic h  w ill r e s u lt  in  it s  h o ld in g  30  p e r c e n t  o f 
t h e  v o t in g  s e c u r it ie s  o f ‘‘B’’, v a lu e d  a t  $ 12 5 
m illio n . ‘‘A’’ is  r e q u ir e d  t o  file  n o t ific a t io n  a t  
t h e  $ 10 0  m illio n  n o t ific a t io n  t h r e s h o ld  p r io r  
t o  m a k in g  t h e  a c q u is it io n . ‘‘A’’ c o u ld , h o w -
e v e r , h a v e  r e a c h e d  t h is  le v e l (30  p e r c e n t  v a l-
u e d  a t  $ 12 5 m illio n ) p r io r  t o  t h e  e n d  o f t h e  
fiv e -y e a r  p e r io d  w it h o u t  m a k in g  a n  a d d i-
t io n a l filin g  s in c e  it  w o u ld  n o t  h a v e  c r o s s e d  
t h e  n e x t  h ig h e r  t h r e s h o ld  a t  t h e  t im e  it  file d  
(50  p e r c e n t ) a n d  t h e  a c q u is it io n  w o u ld  h a v e  
b e e n  e x e m p t e d  b y  t h is  § 8 0 2 .2 1(b ). 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 3, Fe b . 1, 2 0 0 1; 67 FR 119 0 6, Ma r . 18 , 
2 0 0 2 ; 70  FR 4 9 9 5, J a n . 31, 2 0 0 5] 

§ 802 .2 3 A m end ed  or  r enew ed  tend er  
offer s. 

W h e n e v e r  a  t e n d e r  o ffe r  is  a m e n d e d  
o r  r e n e w e d  a ft e r  n o t ific a t io n  h a s  b e e n  
file d  b y  t h e  o ffe r o r , n o  n e w  n o t ific a t io n  
s h a ll b e  r e q u ir e d , a n d  t h e  r u n n in g  o f 
t h e  w a it in g  p e r io d  s h a ll b e  u n a ffe c t e d , 
e x c e p t  a s  fo llo w s : 

(a ) If t h e  n u m b e r  o f v o t in g  s e c u r it ie s  
t o  b e  a c q u ir e d  p u r s u a n t  t o  t h e  o ffe r  is  
in c r e a s e d  s u c h  t h a t  a  g r e a t e r  n o t ific a -
t io n  t h r e s h o ld  w o u ld  b e  m e t  o r  e x c e e d -
e d , o n ly  t h e  a c q u ir in g  p e r s o n  n e e d  
a g a in  file  n o t ific a t io n , b u t  a  n e w  w a it -
in g  p e r io d  m u s t  b e  o b s e r v e d ; 

(b ) If a  n o n c a s h  t e n d e r  o ffe r  is  
a m e n d e d  t o  b e c o m e  a  c a s h  t e n d e r  o ffe r , 
(1) o n e  c o p y  o f t h e  a m e n d e d  t e n d e r  
o ffe r  s h a ll b e  file d  in  t h e  m a n n e r  p r e -
s c r ib e d  b y  § 8 0 3.10 (c ) w it h  t h e  Fe d e r a l 
T r a d e  Co m m is s io n  a n d  As s is t a n t  At -
t o r n e y  G e n e r a l, a n d  (2 ) s u b je c t  t o  t h e  
p r o v is io n s  o f § 8 0 3.10 (b )(1), t h e  w a it in g  
p e r io d  s h a ll e x p ir e  o n  t h e  15t h  d a y  
a ft e r  t h e  d a t e  o f r e c e ip t  (d e t e r m in e d  in  
a c c o r d a n c e  w it h  § 8 0 3.10 (c )) o f t h e  
a m e n d e d  t e n d e r  o ffe r , o r  o n  t h e  30 t h  
d a y  a ft e r  filin g  n o t ific a t io n , w h ic h e v e r  
is  e a r lie r ; o r  

(c ) If a  c a s h  t e n d e r  o ffe r  is  a m e n d e d  
t o  b e c o m e  a  n o n c a s h  t e n d e r  o ffe r , (1) 
o n e  c o p y  o f t h e  a m e n d e d  t e n d e r  o ffe r  
s h a ll b e  file d  in  t h e  m a n n e r  p r e s c r ib e d  
b y  § 8 0 3.10 (c ) w it h  t h e  Fe d e r a l T r a d e  
Co m m is s io n  a n d  As s is t a n t  At t o r n e y  
G e n e r a l, a n d  (2 ) s u b je c t  t o  t h e  p r o v i-
s io n s  o f § 8 0 3.10 (b )(1), t h e  w a it in g  p e r io d  
s h a ll e x p ir e  o n  t h e  15t h  d a y  a ft e r  t h e  
d a t e  o f r e c e ip t  (a s  d e t e r m in e d  in  a c -
c o r d a n c e  w it h  § 8 0 3.10 (c )) o f t h e  a m e n d -
e d  t e n d e r  o ffe r , o r  o n  t h e  30 t h  d a y  a ft e r  
filin g  n o t ific a t io n , w h ic h e v e r  is  la t e r . 

Examples: 1. As s u m e  t h a t  c o r p o r a t io n  A 

m a k e s  a  t e n d e r  o ffe r  fo r  2 0  p e r c e n t  o f t h e  

v o t in g  s e c u r it ie s  o f c o r p o r a t io n  B a n d  t h a t  

‘‘A’’ file s  n o t ific a t io n . U n d e r  t h is  s e c t io n , if A 

s u b s e q u e n t ly  a m e n d s  it s  t e n d e r  o ffe r  o n ly  a s  

t o  t h e  a m o u n t  o f c o n s id e r a t io n  o ffe r e d , t h e  
w a it in g  p e r io d  s o  c o m m e n c e d  is  n o t  a ffe c t e d , 
a n d  n o  n e w  n o t ific a t io n  n e e d  b e  file d . 

2 . In  t h e  p r e v io u s  e x a m p le , a s s u m e  t h a t  A 
m a k e s  a n  a m e n d e d  t e n d e r  o ffe r  fo r  2 7 p e r c e n t  
o f t h e  v o t in g  s e c u r it ie s  o f B, v a lu e d  a t  g r e a t -
e r  t h a n  $ 1 b illio n . Sin c e  a  n e w  n o t ific a t io n  
t h r e s h o ld  w ill b e  c r o s s e d , t h is  s e c t io n  r e -
q u ir e s  t h a t  ‘‘A’’ m u s t  a g a in  file  n o t ific a t io n  
a n d  o b s e r v e  a  n e w  w a it in g  p e r io d . Pa r a g r a p h  
(a ) o f t h is  s e c t io n , h o w e v e r , p r o v id e s  t h a t  ‘‘B’’ 

n e e d  n o t  file  n o t ific a t io n  a g a in . 
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Fe d e ra l Tra d e  Co m m is s io n  § 802 .3 0 

3. As s u m e  t h a t  ‘‘A’’ m a k e s  a  t e n d e r  o ffe r  fo r  
s h a r e s  o f c o r p o r a t io n  B. ‘‘A’’ in c lu d e s  it s  v o t -
in g  s e c u r it ie s  a s  p a r t  o f t h e  c o n s id e r a t io n . 
‘‘A’’ file s  n o t ific a t io n . Fiv e  d a y s  la t e r , ‘‘A’’ 

c h a n g e s  it s  t e n d e r  o ffe r  t o  a  c a s h  t e n d e r  
o ffe r , a n d  o n  t h e  s a m e  d a y  file s  c o p ie s  o f it s  
a m e n d e d  t e n d e r  o ffe r  w it h  t h e  o ffic e s  d e s -
ig n a t e d  in  § 8 0 3.10 (c ). U n d e r  p a r a g r a p h  (b ) o f 
t h is  s e c t io n , t h e  w a it in g  p e r io d  e x p ir e s  (u n -
le s s  e x t e n d e d  o r  t e r m in a t e d ) 15 d a y s  a ft e r  
t h e  r e c e ip t  o f t h e  a m e n d e d  o ffe r  (o n  t h e  2 0 t h  
d a y  a ft e r  filin g  n o t ific a t io n ), s in c e  t h a t  o c -
c u r s  e a r lie r  t h a n  t h e  e x p ir a t io n  o f t h e  o r ig i-
n a l w a it in g  p e r io d  (w h ic h  w o u ld  o c c u r  o n  t h e  
30 t h  d a y  a ft e r  filin g ). 

4 . As s u m e  t h a t  ‘‘A’’ m a k e s  a  c a s h  t e n d e r  
o ffe r  fo r  s h a r e s  o f c o r p o r a t io n  B a n d  file s  n o -
t ific a t io n . Six  d a y s  la t e r , ‘‘A’’ a m e n d s  t h e  
t e n d e r  o ffe r  a n d  a d d s  v o t in g  s e c u r it ie s  a s  
c o n s id e r a t io n , a n d  o n  t h e  s a m e  d a y  file s  c o p -
ie s  o f t h e  a m e n d e d  t e n d e r  o ffe r  w it h  t h e  o f-
fic e s  d e s ig n a t e d  in  § 8 0 3.10 (c ). U n d e r  p a r a -
g r a p h  (c ) o f t h is  s e c t io n , t h e  w a it in g  p e r io d  
e x p ir e s  (u n le s s  e x t e n d e d  o r  t e r m in a t e d ) o n  
t h e  30 t h  d a y  fo llo w in g  t h e  d a t e  o f filin g  o f 
n o t ific a t io n  (d e t e r m in e d  u n d e r  § 8 0 3.10 (c )), 
s in c e  t h a t  o c c u r s  la t e r  t h a n  t h e  15t h  d a y  
a ft e r  r e c e ip t  o f t h e  a m e n d e d  t e n d e r  o ffe r  
(w h ic h  w o u ld  o c c u r  o n  t h e  2 1s t  d a y ). 

[4 3 FR 3354 4 , J u ly  31, 19 78 ; 4 3 FR 360 54 , Au g . 
15, 19 78 , a s  a m e n d e d  a t  66 FR 8 69 4 , Fe b . 1, 
2 0 0 1] 

§ 802 .3 0 I ntr a p er son tr a nsa c tions. 

(a ) An  a c q u is it io n  (o t h e r  t h a n  t h e  
fo r m a t io n  o f a  c o r p o r a t io n  o r  u n in c o r -
p o r a t e d  e n t it y  u n d e r  § 8 0 1.4 0  o r  § 8 0 1.50  
o f t h is  c h a p t e r ) in  w h ic h  t h e  a c q u ir in g  
a n d  a t  le a s t  o n e  o f t h e  a c q u ir e d  p e r s o n s  
a r e , t h e  s a m e  p e r s o n  b y  r e a s o n  o f 
§ 8 0 1.1(b )(1) o f t h is  c h a p t e r , o r  in  t h e  
c a s e  o f a  n o t -fo r -p r o fit  c o r p o r a t io n  
w h ic h  h a s  n o  o u t s t a n d in g  v o t in g  s e c u -
r it ie s , b y  r e a s o n  o f § 8 0 1.1(b )(2 ) o f t h is  
c h a p t e r , is  e x e m p t  fr o m  t h e  r e q u ir e -
m e n t s  o f t h e  Ac t . 

Examples to parag raph (a): 1. A a n d  B e a c h  
h a v e  t h e  r ig h t  t o  50 %  o f t h e  p r o fit s  o f p a r t -
n e r s h ip  X. A a ls o  h o ld s  10 0 %  o f t h e  v o t in g  s e -
c u r it ie s  o f c o r p o r a t io n  Y. A p a y s  B in  e x c e s s  
o f $ 50  m illio n  in  c a s h  (a s  a d ju s t e d ) a n d  t r a n s -
fe r s  c e r t a in  a s s e t s  o f X t o  Y. Be c a u s e  A is  
t h e  a c q u ir in g  p e r s o n  t h r o u g h  it s  c o n t r o l o f 
Y, p u r s u a n t  t o  § 8 0 1.1(b )(1)(i), a n d  o n e  o f t h e  
a c q u ir e d  p e r s o n s  t h r o u g h  it s  c o n t r o l o f X 
p u r s u a n t  t o  § 8 0 1.1(b )(1)(ii), t h e  a c q u is it io n  o f 
a s s e t s  is  e x e m p t  u n d e r  § 8 0 2 .30 (a ). 

2 . A a n d  B e a c h  h a v e  t h e  r ig h t  t o  50 %  o f 
t h e  p r o fit s  o f p a r t n e r s h ip  X. A c o n t r ib u t e s  
a s s e t s  t o  X v a lu e d  in  e x c e s s  o f $ 50  m illio n  (a s  
a d ju s t e d ). B c o n t r ib u t e s  c a s h  t o  X. Be c a u s e  
B is  a n  a c q u ir in g  p e r s o n  b u t  n o t  a n  a c q u ir e d  
p e r s o n , it s  a c q u is it io n  o f t h e  a s s e t s  c o n t r ib -
u t e d  t o  X b y  A is  n o t  e x e m p t  u n d e r  

§ 8 0 2 .30 (a ). H o w e v e r , A is  b o t h  a n  a c q u ir in g  
a n d  a c q u ir e d  p e r s o n , a n d  it s  a c q u is it io n  o f 
t h e  a s s e t s  it  is  c o n t r ib u t in g  t o  X is  e x e m p t  
u n d e r  § 8 0 2 .30 (a ). 

(b ) T h e  fo r m a t io n  o f a n y  w h o lly  
o w n e d  e n t it y  is  e x e m p t  fr o m  t h e  r e -
q u ir e m e n t s  o f t h e  Ac t . 

(c ) Fo r  p u r p o s e s  o f a p p ly in g  Se c . 
8 0 2 .4 (a ) t o  a n  a c q u is it io n  t h a t  m a y  b e  
r e p o r t a b le  u n d e r  Se c . 8 0 1.4 0  o r  Se c . 
8 0 1.50 , a s s e t s  o r  v o t in g  s e c u r it ie s  c o n -
t r ib u t e d  b y  t h e  a c q u ir in g  p e r s o n  t o  a  
n e w  e n t it y  u p o n  it s  fo r m a t io n  a r e  a s -
s e t s  o r  v o t in g  s e c u r it ie s  w h o s e  a c q u is i-
t io n  b y  t h a t  a c q u ir in g  p e r s o n  is  e x e m p t  
fr o m  t h e  r e q u ir e m e n t s  o f t h e  Ac t . 

Examples to parag raph (c ): 1. A a n d  B fo r m  
a  n e w  p a r t n e r s h ip  t o  w h ic h  A c o n t r ib u t e s  a  
m a n u fa c t u r in g  p la n t  v a lu e d  a t  $ 10 2  m illio n  
a n d  a c q u ir e s  a  51%  in t e r e s t  in  t h e  p a r t n e r -
s h ip . B c o n t r ib u t e s  $ 9 8  m illio n  in  c a s h  a n d  
a c q u ir e s  a  4 9 %  in t e r e s t . B is  n o t  a c q u ir in g  
n o n -c o r p o r a t e  in t e r e s t s  w h ic h  c o n fe r  c o n t r o l 
o f t h e  p a r t n e r s h ip  a n d  t h e r e fo r e  is  n o t  m a k -
in g  a  r e p o r t a b le  a c q u is it io n . A is  a c q u ir in g  
n o n -c o r p o r a t e  in t e r e s t s  w h ic h  c o n fe r  c o n t r o l 
o f t h e  p a r t n e r s h ip , h o w e v e r , t h e  m a n u fa c -
t u r in g  p la n t  it  is  c o n t r ib u t in g  t o  t h e  fo r m a -
t io n  is  e x e m p t  u n d e r  § 8 0 2 .30 (c ) a n d  t h e  c a s h  
c o n t r ib u t e d  b y  B is  e x c lu d e d  u n d e r  § 8 0 1.2 1, 
t h e r e fo r e , t h e  a c q u is it io n  o f n o n -c o r p o r a t e  
in t e r e s t s  b y  A is  e x e m p t  u n d e r  § 8 0 2 .4 . 

2 . A a n d  B fo r m  a  n e w  c o r p o r a t io n  t o  w h ic h  
A c o n t r ib u t e s  a  p la n t  v a lu e d  a t  $ 12 0  m illio n  
a n d  a c q u ir e s  60 %  o f t h e  v o t in g  s e c u r it ie s  o f 
t h e  n e w  c o r p o r a t io n . B c o n t r ib u t e s  a  p la n t  
v a lu e d  a t  $ 8 0  m illio n  a n d  a c q u ir e s  4 0 %  o f t h e  
v o t in g  s e c u r it ie s  o f t h e  n e w  c o r p o r a t io n . 
W h ile  t h e  a s s e t s  c o n t r ib u t e d  t o  t h e  fo r m a -
t io n  a r e  e x e m p t e d  b y  § 8 0 2 .30 (c ) fo r  e a c h  o f A 
a n d  B, t h e  n e w  c o r p o r a t io n  h o ld s  m o r e  t h a n  
$ 50  m illio n  (a s  a d ju s t e d ) in  n o n -e x e m p t  a s -
s e t s  (t h e  p la n t  c o n t r ib u t e d  b y  t h e  o t h e r  p e r -
s o n ) w it h  r e s p e c t  t o  b o t h  a c q u is it io n s . A is  
n o w  a c q u ir in g  v o t in g  s e c u r it ie s  o f a n  is s u e r  
w h ic h  h o ld s  $ 8 0  m illio n  in  n o n -e x e m p t  a s s e t s  
(t h e  p la n t  c o n t r ib u t e d  b y  B), a n d  B is  a c q u ir -
in g  v o t in g  s e c u r it ie s  o f a n  is s u e r  w h ic h  h o ld s  
$ 12 0  m illio n  in  n o n -e x e m p t  a s s e t s  (t h e  p la n t  
c o n t r ib u t e d  b y  A). T h e r e fo r e  n e it h e r  a c q u is i-
t io n  o f v o t in g  s e c u r it ie s  is  e x e m p t  u n d e r  
§ 8 0 2 .4 . No t e  t h a t  in  c o n t r a s t  t o  t h e  fo r m a -
t io n  o f t h e  p a r t n e r s h ip  in  E x a m p le  1, B is  n o t  
r e q u ir e d  t o  a c q u ir e  a  c o n t r o llin g  in t e r e s t  in  
t h e  c o r p o r a t io n  in  o r d e r  t o  h a v e  a  r e p o r t a b le  
t r a n s a c t io n . 

3. A a n d  B fo r m  a  50 /50  p a r t n e r s h ip . A c o n -
t r ib u t e s  a  p la n t  v a lu e d  a t  $ 10 0  m illio n  a n d  B 
c o n t r ib u t e s  a  p la n t  v a lu e d  a t  $ 4 0  m illio n  a n d  
$ 60  m illio n  in  c a s h . Be c a u s e  w it h  r e s p e c t  t o  
A, t h e  n e w  p a r t n e r s h ip  h a s  n o n -e x e m p t  a s -
s e t s  o f $ 4 0  m illio n  (t h e  p la n t  c o n t r ib u t e d  b y  
B), A’s  a c q u is it io n  o f n o n -c o r p o r a t e  in t e r e s t s  
is  e x e m p t  u n d e r  § 8 0 2 .4 . W it h  r e s p e c t  t o  B, 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .3 1 

t h e  n e w  p a r t n e r s h ip  h o ld s  in  e x c e s s  o f $ 50  
m illio n  (a s  a d ju s t e d ) in  n o n -e x e m p t  a s s e t s  
(t h e  p la n t  c o n t r ib u t e d  b y  A), t h e r e fo r e  B’s  
a c q u is it io n  o f n o n -c o r p o r a t e  in t e r e s t s  w o u ld  
n o t  b e  e x e m p t  u n d e r  § 8 0 2 .4 . 

[70  FR 11513, Ma r . 8 , 2 0 0 5] 

§ 802 .3 1 A c q u isitions of c onv er tib le 
v oting  sec u r ities. 

Ac q u is it io n s  o f c o n v e r t ib le  v o t in g  s e -
c u r it ie s  s h a ll b e  e x e m p t  fr o m  t h e  r e -
q u ir e m e n t s  o f t h e  a c t . 

Example: T h is  s e c t io n  a p p lie s  r e g a r d le s s  o f 
t h e  d o lla r  v a lu e  o f t h e  c o n v e r t ib le  v o t in g  s e -
c u r it ie s  h e ld  o r  t o  b e  a c q u ir e d . No t e , h o w -
e v e r , t h a t  s u b s e q u e n t  c o n v e r s io n s  o f c o n v e r t -
ib le  v o t in g  s e c u r it ie s  m a y  b e  s u b je c t  t o  t h e  
r e q u ir e m e n t s  o f t h e  a c t . Se e  § 8 0 1.32 . 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 4 , Fe b . 1, 2 0 0 1] 

§ 802 .3 5 A c q u isitions b y  em p loy ee 
tr u sts. 

An  a c q u is it io n  o f v o t in g  s e c u r it ie s  
s h a ll b e  e x e m p t  fr o m  t h e  n o t ific a t io n  
r e q u ir e m e n t s  o f t h e  a c t  if: 

(a ) T h e  s e c u r it ie s  a r e  a c q u ir e d  b y  a  
t r u s t  t h a t  m e e t s  t h e  q u a lific a t io n s  o f 
s e c t io n  4 0 1 o f t h e  In t e r n a l Re v e n u e  
Co d e ; 

(b ) T h e  t r u s t  is  c o n t r o lle d  b y  a  p e r -
s o n  t h a t  e m p lo y s  t h e  b e n e fic ia r ie s  a n d , 

(c ) T h e  v o t in g  s e c u r it ie s  a c q u ir e d  a r e  
t h o s e  o f t h a t  p e r s o n  o r  a n  e n t it y  w it h -
in  t h a t  p e r s o n . 

Examples: 1. Co m p a n y  A e s t a b lis h e s  a  t r u s t  
fo r  it s  e m p lo y e e s  t h a t  m e e t s  t h e  q u a lific a -
t io n s  o f s e c t io n  4 0 1 o f t h e  In t e r n a l Re v e n u e  
Co d e . Co m p a n y  A h a s  t h e  p o w e r  t o  d e s ig n a t e  
t h e  t r u s t e e  o f t h e  t r u s t . T h a t  t r u s t  t h e n  a c -
q u ir e s  30 %  o f t h e  v o t in g  s e c u r it ie s  o f Co m -
p a n y  A fo r  in  e x c e s s  o f $ 50  m illio n  (a s  a d -
ju s t e d ). L a t e r , t h e  t r u s t  a c q u ir e s  2 0 %  o f t h e  
s t o c k  o f Co m p a n y  B, a  w h o lly -o w n e d  s u b -
s id ia r y  o f Co m p a n y  A, fo r  in  e x c e s s  o f $ 50  
m illio n  (a s  a d ju s t e d ). Ne it h e r  a c q u is it io n  is  
r e p o r t a b le . 

2 . As s u m e  t h a t  in  t h e  e x a m p le  a b o v e , ‘‘A’’ 

h a s  t o t a l a s s e t s  o f $ 10 0  m illio n  (a s  a d ju s t e d ). 
‘‘C’’ a ls o  h a s  t o t a l a s s e t s  o f $ 10 0  m illio n  (a s  
a d ju s t e d ) a n d  is  n o t  c o n t r o lle d  b y  Co m p a n y  
A. T h e  t r u s t  c o n t r o lle d  b y  Co m p a n y  A p la n s  
t o  a c q u ir e  4 0  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  
o f Co m p a n y  C fo r  in  e x c e s s  o f $ 50  m illio n  (a s  
a d ju s t e d ). Sin c e  Co m p a n y  C is  n o t  in c lu d e d  
w it h in  ‘‘A,’’ ‘‘A’’ m u s t  o b s e r v e  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  b e fo r e  t h e  t r u s t  m a k e s  t h e  
a c q u is it io n  o f Co m p a n y  C’s  s h a r e s . 

[52  FR 70 8 2 , Ma r . 6, 19 8 7, a s  a m e n d e d  a t  66 FR 
8 69 4 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 5, J a n . 31, 2 0 0 5] 

§ 802 .4 0 E x em p t for m a tion of c or p or a -
tions or  u ninc or p or a ted  entities. 

T h e  fo r m a t io n  o f a n  e n t it y  is  e x e m p t  
fr o m  t h e  r e q u ir e m e n t s  o f t h e  Ac t  if t h e  
e n t it y  w ill b e  n o t -fo r -p r o fit  w it h in  t h e  
m e a n in g  o f s e c t io n s  50 1(c )(1)– (4 ), (6)–  
(15), (17)– (2 0 ) o r  (d ) o f t h e  In t e r n a l Re v -
e n u e  Co d e . 

[70  FR 11514 , Ma r . 8 , 2 0 0 5] 

§ 802 .4 1 C or p or a tions or  u ninc or -
p or a ted  entities a t tim e of for m a -
tion. 

W h e n e v e r  a n y  p e r s o n (s ) c o n t r ib u t in g  
t o  t h e  fo r m a t io n  o f a n  e n t it y  a r e  s u b -
je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  Ac t  b y  
r e a s o n  o f § 8 0 1.4 0  o r  § 8 0 1.50  o f t h is  c h a p -
t e r , t h e  n e w  e n t it y  n e e d  n o t  file  t h e  n o -
t ific a t io n  r e q u ir e d  b y  t h e  Ac t  a n d  
§ 8 0 3.1 o f t h is  c h a p t e r . 

Examples: 1. Co r p o r a t io n s  A a n d  B, e a c h  

h a v in g  s a le s  o f in  e x c e s s  o f $ 10 0  m illio n  (a s  

a d ju s t e d ), e a c h  p r o p o s e  t o  c o n t r ib u t e  in  e x -

c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) in  c a s h  in  e x -

c h a n g e  fo r  50  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  

o f a  n e w  c o r p o r a t io n , N. U n d e r  t h is  s e c t io n , 

t h e  n e w  c o r p o r a t io n  n e e d  n o t  file  n o t ific a -

t io n , a lt h o u g h  b o t h  ‘‘A’’ a n d  ‘‘B’’ m u s t  d o  s o  

a n d  o b s e r v e  t h e  w a it in g  p e r io d  p r io r  t o  r e -

c e iv in g  a n y  v o t in g  s e c u r it ie s  o f N. 

2 . In  a d d it io n  t o  t h e  fa c t s  in  E x a m p le  1 o f 

t h is  s e c t io n , A a n d  B h a v e  a g r e e d  t h a t  u p o n  

c r e a t io n  N w ill p u r c h a s e  10 0  p e r c e n t  o f t h e  

v o t in g  s e c u r it ie s  o f c o r p o r a t io n  C fo r  in  e x -

c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). Be c a u s e  N’s  

p u r c h a s e  o f C is  n o t  a  t r a n s a c t io n  in  c o n n e c -

t io n  w it h  N’s  fo r m a t io n , a n d  b e c a u s e  in  a n y  

e v e n t  C is  n o t  a  c o n t r ib u t o r  t o  t h e  fo r m a t io n  

o f N, ‘‘A,’’ ‘‘B’’ a n d  ‘‘C’’ m u s t  file  w it h  r e s p e c t  

t o  t h e  p r o p o s e d  a c q u is it io n  o f C a n d  m u s t  o b -

s e r v e  t h e  w a it in g  p e r io d . 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  52  

FR 70 8 2 , Ma r . 6, 19 8 7; 70  FR 4 9 9 5, J a n . 31, 2 0 0 5; 

70  FR 11514 , Ma r . 8 , 2 0 0 5] 

§ 802 .4 2 P a r tia l ex em p tion for  a c q u isi-
tions in c onnec tion w ith  th e for m a -
tion of c er ta in joint v entu r es or  
oth er  c or p or a tions. 

(a ) W h e n e v e r  o n e  o r  m o r e  o f t h e  c o n -
t r ib u t o r s  in  t h e  fo r m a t io n  o f a  jo in t  
v e n t u r e  o r  o t h e r  c o r p o r a t io n  w h ic h  
o t h e r w is e  w o u ld  b e  s u b je c t  t o  t h e  r e -
q u ir e m e n t s  o f t h e  a c t  b y  r e a s o n  o f 
§ 8 0 1.4 0  a r e  e x e m p t  fr o m  t h e s e  r e q u ir e -
m e n t s  u n d e r  s e c t io n  7A(c )(8 ), a n y  o t h e r  
c o n t r ib u t o r  in  t h e  fo r m a t io n  w h ic h  is  
s u b je c t  t o  t h e  a c t  a n d  n o t  e x e m p t  
u n d e r  s e c t io n  7A(c )(8 ) n e e d  n o t  file  a  

VerDate Mar<15>2010 11:49 Mar 18, 2011 Jkt 223051 PO 00000 Frm 007 18 Fmt 8010 Sfmt 8010 Y:\SGML\223051.XXX 223051e
ro

w
e

 o
n

 D
S

K
5

C
L

S
3

C
1

P
R

O
D

 w
it
h

 C
F

R



70 9  

Fe d e ra l Tra d e  Co m m is s io n  § 802 .5 1 

No t ific a t io n  a n d  Re p o r t  Fo r m , p r o -
v id e d  t h a t  n o  le s s  t h a n  30  d a y s  p r io r  t o  
t h e  d a t e  o f c o n s u m m a t io n  a n y  s u c h  
c o n t r ib u t o r  c la im in g  t h is  e x e m p t io n  
h a s  s u b m it t e d  a n  a ffid a v it  t o  t h e  Fe d -
e r a l T r a d e  Co m m is s io n  a n d  t o  t h e  As -
s is t a n t  At t o r n e y  G e n e r a l s t a t in g  it s  
g o o d  fa it h  in t e n t io n  t o  m a k e  t h e  p r o -
p o s e d  a c q u is it io n  a n d  a s s e r t in g  t h e  a p -
p lic a b ilit y  o f t h is  e x e m p t io n . 

(b ) Pe r s o n s  r e lie v e d  o f t h e  r e q u ir e -
m e n t  t o  file  a  No t ific a t io n  a n d  Re p o r t  
Fo r m  p u r s u a n t  t o  p a r a g r a p h  (a ) o f t h is  
s e c t io n  r e m a in  s u b je c t  t o  a ll o t h e r  p r o -
v is io n s  o f t h e  a c t  a n d  t h e s e  r u le s . 

[4 8  FR 34 4 36, J u ly  2 9 , 19 8 3] 

§ 802 .5 0 A c q u isitions of for eig n a ssets. 

(a ) T h e  a c q u is it io n  o f a s s e t s  lo c a t e d  
o u t s id e  t h e  U n it e d  St a t e s  s h a ll b e  e x -
e m p t  fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t  
u n le s s  t h e  fo r e ig n  a s s e t s  t h e  a c q u ir in g  
p e r s o n  w o u ld  h o ld  a s  a  r e s u lt  o f t h e  a c -
q u is it io n  g e n e r a t e d  s a le s  in  o r  in t o  t h e  
U .S. e x c e e d in g  $ 50  m illio n  (a s  a d ju s t e d ) 
d u r in g  t h e  a c q u ir e d  p e r s o n ’s  m o s t  r e -
c e n t  fis c a l y e a r . 

(b ) W h e r e  t h e  fo r e ig n  a s s e t s  b e in g  a c -
q u ir e d  e x c e e d  t h e  t h r e s h o ld  in  p a r a -
g r a p h  (a ) o f t h is  s e c t io n , t h e  a c q u is i-
t io n  n e v e r t h e le s s  s h a ll b e  e x e m p t  
w h e r e : 

(1) Bo t h  a c q u ir in g  a n d  a c q u ir e d  p e r -
s o n s  a r e  fo r e ig n ; 

(2 ) T h e  a g g r e g a t e  s a le s  o f t h e  a c q u ir -
in g  a n d  a c q u ir e d  p e r s o n s  in  o r  in t o  t h e  
U n it e d  St a t e s  a r e  le s s  t h a n  $ 110  m illio n  
(a s  a d ju s t e d ) in  t h e ir  r e s p e c t iv e  m o s t  
r e c e n t  fis c a l y e a r s ; 

(3) T h e  a g g r e g a t e  t o t a l a s s e t s  o f t h e  
a c q u ir in g  a n d  a c q u ir e d  p e r s o n s  lo c a t e d  
in  t h e  U n it e d  St a t e s  (o t h e r  t h a n  in -
v e s t m e n t  a s s e t s , v o t in g  o r  n o n v o t in g  
s e c u r it ie s  o f a n o t h e r  p e r s o n , a n d  a s s e t s  
in c lu d e d  p u r s u a n t  t o  § 8 0 1.4 0 (d )(2 ) o f 
t h is  c h a p t e r ) a r e  le s s  t h a n  $ 110  m illio n  
(a s  a d ju s t e d ); a n d  

(4 ) T h e  t r a n s a c t io n  d o e s  n o t  m e e t  t h e  
c r it e r ia  o f Se c t io n  7A(a )(2 )(A). 

Example to § 8 0 2 .5 0 : 1. As s u m e  t h a t  ‘‘A’’ a n d  
‘‘B’’ a r e  b o t h  U .S. p e r s o n s . ‘‘A’’ p r o p o s e s  s e ll-
in g  t o  ‘‘B’’ a  m a n u fa c t u r in g  p la n t  lo c a t e d  
a b r o a d . Sa le s  in  o r  in t o  t h e  U n it e d  St a t e s  a t -
t r ib u t a b le  t o  t h e  p la n t  t o t a le d  $ 13 m illio n  in  
t h e  m o s t  r e c e n t  fis c a l y e a r . T h e  t r a n s a c t io n  
is  e x e m p t  u n d e r  t h is  p a r a g r a p h  (a ) o f t h is  
s e c t io n . 

2 . Six t y  d a y s  a ft e r  t h e  t r a n s a c t io n  in  e x -
a m p le  1, ‘‘A’’ p r o p o s e s  t o  s e ll t o  ‘‘B’’ a  s e c o n d  

m a n u fa c t u r in g  p la n t  lo c a t e d  a b r o a d ; s a le s  in  

o r  in t o  t h e  U n it e d  St a t e s  a t t r ib u t a b le  t o  t h is  

p la n t , w h e n  c o m b in e d  w it h  t h e  s a le s  in t o  t h e  

U n it e d  St a t e s  o f t h e  fir s t  p la n t , t o t a le d  in  

e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ) in  t h e  

m o s t  r e c e n t  fis c a l y e a r . Sin c e  ‘‘B’’ w o u ld  b e  

a c q u ir in g  t h e  s e c o n d  p la n t  w it h in  18 0  d a y s  o f 

t h e  fir s t  p la n t , b o t h  p la n t s  w o u ld  b e  c o n s id -

e r e d  a s s e t s  o f ‘‘A’’ h e ld  b y  ‘‘B’’ a s  a  r e s u lt  o f 

t h e  s e c o n d  a c q u is it io n  (s e e  § 8 0 1.13(b )(2 ) o f 

t h is  c h a p t e r ). Sin c e  t h e  t o t a l s a le s  in  o r  in t o  

t h e  U n it e d  St a t e s  e x c e e d  $ 50  m illio n  (a s  a d -

ju s t e d ), t h e  a c q u is it io n  o f t h e  s e c o n d  p la n t  

w o u ld  n o t  b e  e x e m p t  u n d e r  t h is  p a r a g r a p h  

(a ) o f t h is  s e c t io n . 

3. As s u m e  t h a t  ‘‘A’’ a n d  ‘‘B’’ a r e  fo r e ig n  p e r -

s o n s  w it h  a g g r e g a t e  s a le s  in  o r  in t o  t h e  

U n it e d  St a t e s  o f in  e x c e s s  o f $ 110  m illio n  (a s  

a d ju s t e d ). If ‘‘A’’ a c q u ir e s  o n ly  fo r e ig n  a s s e t s  

o f ‘‘B,’’ a n d  if t h o s e  a s s e t s  g e n e r a t e d  $ 50  m il-

lio n  (a s  a d ju s t e d ) o r  le s s  in  s a le s  in  o r  in t o  

t h e  U n it e d  St a t e s , t h e  t r a n s a c t io n  is  e x e m p t . 

4 . As s u m e  t h a t  ‘‘A’’ a n d  ‘‘B’’ a r e  fo r e ig n  p e r -

s o n s  w it h  a g g r e g a t e  s a le s  in  o r  in t o  t h e  

U n it e d  St a t e s  a n d  a s s e t s  lo c a t e d  in  t h e  

U n it e d  Sa t e s  o f le s s  t h a n  $ 110  m illio n  (a s  a d -

ju s t e d ). If ‘‘A’’ a c q u ir e s  o n ly  fo r e ig n  a s s e t s  o f 

‘‘B,’’ a n d  t h o s e  a s s e t s  g e n e r a t e d  in  e x c e s s  o f 

$ 50  m illio n  (a s  a d ju s t e d ) in  s a le s  in  o r  in t o  

t h e  U n it e d  St a t e s  d u r in g  t h e  m o s t  r e c e n t  fis -

c a l y e a r , t h e  t r a n s a c t io n  is  e x e m p t  fr o m  r e -

p o r t in g  if t h e  a s s e t s  a r e  v a lu e d  a t  $ 2 0 0  m il-

lio n  (a s  a d ju s t e d ) o r  le s s , b u t  is  r e p o r t a b le  if 

v a lu e d  a t  g r e a t e r  t h a n  $ 2 0 0  m illio n  (a s  a d -

ju s t e d ). 

[67 FR 119 0 3, Ma r . 18 , 2 0 0 2 , a s  a m e n d e d  a t  70  

FR 4 9 9 5, J a n . 31, 2 0 0 5] 

§ 802 .5 1 A c q u isitions of v oting  sec u r i-
ties of a  for eig n issu er . 

(a ) B y U.S . persons. (1) T h e  a c q u is i-
t io n  o f v o t in g  s e c u r it ie s  o f a  fo r e ig n  
is s u e r  b y  a  U .S. p e r s o n  s h a ll b e  e x e m p t  
fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t  u n le s s  
t h e  is s u e r  (in c lu d in g  a ll e n t it ie s  c o n -
t r o lle d  b y  t h e  is s u e r ) e it h e r : h o ld s  a s -
s e t s  lo c a t e d  in  t h e  U n it e d  St a t e s  (o t h e r  
t h a n  in v e s t m e n t  a s s e t s , v o t in g  o r  n o n -
v o t in g  s e c u r it ie s  o f a n o t h e r  p e r s o n , 
a n d  a s s e t s  in c lu d e d  p u r s u a n t  t o  
§ 8 0 1.4 0 (d )(2 ) o f t h is  c h a p t e r ) h a v in g  a n  
a g g r e g a t e  t o t a l v a lu e  o f o v e r  $ 50  m il-
lio n  (a s  a d ju s t e d ); o r  m a d e  a g g r e g a t e  
s a le s  in  o r  in t o  t h e  U n it e d  St a t e s  o f 
o v e r  $ 50  m illio n  (a s  a d ju s t e d ) in  it s  
m o s t  r e c e n t  fis c a l y e a r . 

(2 ) If in t e r e s t s  in  m u lt ip le  fo r e ig n  
is s u e r s  a r e  b e in g  a c q u ir e d  fr o m  t h e  
s a m e  a c q u ir e d  p e r s o n , t h e  a s s e t s  lo -
c a t e d  in  t h e  U n it e d  St a t e s  a n d  s a le s  in  
o r  in t o  t h e  U n it e d  St a t e s  o f a ll t h e  
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .5 2  

is s u e r s  m u s t  b e  a g g r e g a t e d  t o  d e t e r -
m in e  w h e t h e r  e it h e r  $ 50  m illio n  (a s  a d -
ju s t e d ) lim it a t io n  is  e x c e e d e d . 

(b ) B y foreig n persons. (1) T h e  a c q u is i-
t io n  o f v o t in g  s e c u r it ie s  o f a  fo r e ig n  
is s u e r  b y  a  fo r e ig n  p e r s o n  s h a ll b e  e x -
e m p t  fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t  
u n le s s  t h e  a c q u is it io n  w ill c o n fe r  c o n -
t r o l o f t h e  is s u e r  a n d  t h e  is s u e r  (in -
c lu d in g  a ll e n t it ie s  c o n t r o lle d  b y  t h e  
is s u e r ) e it h e r : h o ld s  a s s e t s  lo c a t e d  in  
t h e  U n it e d  St a t e s  (o t h e r  t h a n  in v e s t -
m e n t  a s s e t s , v o t in g  o r  n o n v o t in g  s e c u -
r it ie s  o f a n o t h e r  p e r s o n , a n d  a s s e t s  in -
c lu d e d  p u r s u a n t  t o  § 8 0 1.4 0 (d )(2 ) o f t h is  
c h a p t e r ) h a v in g  a n  a g g r e g a t e  t o t a l 
v a lu e  o f o v e r  $ 50  m illio n  (a s  a d ju s t e d ); 
o r  m a d e  a g g r e g a t e  s a le s  in  o r  in t o  t h e  
U n it e d  St a t e s  o f o v e r  $ 50  m illio n  (a s  
a d ju s t e d ) in  it s  m o s t  r e c e n t  fis c a l y e a r . 

(2 ) If c o n t r o llin g  in t e r e s t s  in  m u l-
t ip le  fo r e ig n  is s u e r s  a r e  b e in g  a c q u ir e d  
fr o m  t h e  s a m e  a c q u ir e d  p e r s o n , t h e  a s -
s e t s  lo c a t e d  in  t h e  U n it e d  St a t e s  a n d  
s a le s  in  o r  in t o  t h e  U n it e d  St a t e s  o f a ll 
t h e  is s u e r s  m u s t  b e  a g g r e g a t e d  t o  d e -
t e r m in e  w h e t h e r  e it h e r  $ 50  m illio n  (a s  
a d ju s t e d ) lim it a t io n  is  e x c e e d e d . 

(c ) W h e r e  a  fo r e ig n  is s u e r  w h o s e  s e c u -
r it ie s  a r e  b e in g  a c q u ir e d  e x c e e d s  t h e  
t h r e s h o ld  in  p a r a g r a p h  (b )(1) o f t h is  
s e c t io n , t h e  a c q u is it io n  n e v e r t h e le s s  
s h a ll b e  e x e m p t  w h e r e : 

(1) Bo t h  a c q u ir in g  a n d  a c q u ir e d  p e r -
s o n s  a r e  fo r e ig n ; 

(2 ) T h e  a g g r e g a t e  s a le s  o f t h e  a c q u ir -
in g  a n d  a c q u ir e d  p e r s o n s  in  o r  in t o  t h e  
U n it e d  St a t e s  a r e  le s s  t h a n  $ 110  m illio n  
(a s  a d ju s t e d ) in  t h e ir  r e s p e c t iv e  m o s t  
r e c e n t  fis c a l y e a r s ; 

(3) T h e  a g g r e g a t e  t o t a l a s s e t s  o f t h e  
a c q u ir in g  a n d  a c q u ir e d  p e r s o n s  lo c a t e d  
in  t h e  U n it e d  St a t e s  (o t h e r  t h a n  in -
v e s t m e n t  a s s e t s , v o t in g  o r  n o n v o t in g  
s e c u r it ie s  o f a n o t h e r  p e r s o n , a n d  a s s e t s  
in c lu d e d  p u r s u a n t  t o  § 8 0 1.4 0 (d )(2 ) o f 
t h is  c h a p t e r ) a r e  le s s  t h a n  $ 110  m illio n  
(a s  a d ju s t e d ); a n d  

(4 ) T h e  t r a n s a c t io n  d o e s  n o t  m e e t  t h e  
c r it e r ia  o f Se c t io n  7A(a )(2 )(A). 

Example to § 8 0 2 .5 1  1. ‘‘A,’’ a  U .S. p e r s o n , is  
t o  a c q u ir e  t h e  v o t in g  s e c u r it ie s  o f C, a  fo r -
e ig n  is s u e r . C h a s  n o  a s s e t s  in  t h e  U n it e d  
St a t e s , b u t  m a d e  a g g r e g a t e  s a le s  in t o  t h e  
U n it e d  St a t e s  o f in  e x c e s s  o f 50  m illio n  (a s  
a d ju s t e d ) in  t h e  m o s t  r e c e n t  fis c a l y e a r . T h e  
t r a n s a c t io n  is  n o t  e x e m p t  u n d e r  t h is  s e c t io n . 

2 . As s u m e  t h a t  ‘‘A’’ a n d  ‘‘B’’ a r e  fo r e ig n  p e r -
s o n s  w it h  a g g r e g a t e  s a le s  in  o r  in t o  t h e  
U n it e d  St a t e s  in  e x c e s s  o f $ 110  m illio n  (a s  a d -

ju s t e d ), a n d  t h a t  ‘‘A’’ is  a c q u ir in g  10 0 %  o f t h e  
v o t in g  s e c u r it ie s  o f ‘‘B.’’ In c lu d e d  w it h in  ‘‘B’’ 

is  U .S. is s u e r  C, w h o s e  t o t a l U .S. a s s e t s  a r e  
v a lu e d  in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). 
Sin c e  ‘‘A’’ w ill b e  a c q u ir in g  c o n t r o l o f a n  
is s u e r , C, w it h  t o t a l U .S. a s s e t s  o f m o r e  t h a n  
$ 50  m illio n  (a s  a d ju s t e d ), a n d  t h e  p a r t ie s ’ a g -
g r e g a t e  s a le s  in  o r  in t o  t h e  U .S. in  t h e  r e l-
e v a n t  t im e  p e r io d  e x c e e d  $ 110  m illio n  (a s  a d -
ju s t e d ), t h e  a c q u is it io n  is  n o t  e x e m p t  u n d e r  
t h is  s e c t io n . 

3. ‘‘A,’’ a  fo r e ig n  p e r s o n , in t e n d s  t o  a c q u ir e  
10 0  p e r c e n t  o f t h e  v o t in g  s e c u r it ie s  o f t w o  
w h o lly  o w n e d  s u b s id ia r ie s  o f ‘‘B’’ fo r  a  t o t a l 
o f in  e x c e s s  o f $ 50  m illio n  (a s  a d ju s t e d ). 
BSU B1 is  a  fo r e ig n  is s u e r  w it h  le s s  t h a n  $ 50  
m illio n  (a s  a d ju s t e d ) in  s a le s  in t o  t h e  U .S. in  
it s  m o s t  r e c e n t  fis c a l y e a r  a n d  w it h  a s s e t s  o f 
le s s  t h a n  $ 50  m illio n  (a s  a d ju s t e d ) lo c a t e d  in  
t h e  U .S. L e s s  t h a n  $ 50  m illio n  (a s  a d ju s t e d ) 
o f t h e  a c q u is it io n  p r ic e  h a s  b e e n  a llo c a t e d  t o  
BSU B1. BSU B2  is  a  U .S. is s u e r  w it h  m o r e  
t h a n  $ 50  m illio n  (a s  a d ju s t e d ) in  U .S. s a le s  
a n d  m o r e  t h a n  $ 50  m illio n  (a s  a d ju s t e d ) in  a s -
s e t s  lo c a t e d  in  t h e  U .S. L e s s  t h a n  $ 50  m illio n  
(a s  a d ju s t e d ) o f t h e  a c q u is it io n  p r ic e  is  a llo -
c a t e d  t o  BSU B2 . Sin c e  BSU B1 d o e s  n o t  e x -
c e e d  t h e  $ 50  m illio n  (a s  a d ju s t e d ) lim it a t io n  
fo r  U .S. s a le s  o r  a s s e t s  in  § 8 0 2 .51(b ), it s  v o t -
in g  s e c u r it ie s  a r e  n o t  h e ld  a s  a  r e s u lt  o f t h e  
a c q u is it io n  (s e e  § 8 0 1.15(b ) o f t h is  c h a p t e r ). 
Sin c e  t h e  a c q u is it io n  p r ic e  fo r  BSU B2  a lo n e  
w o u ld  n o t  r e s u lt  in  ‘‘A’’ h o ld in g  in  e x c e s s  o f 
$ 50  m illio n  (a s  a d ju s t e d ) o f v o t in g  s e c u r it ie s  
o f t h e  a c q u ir e d  p e r s o n , t h e  t r a n s a c t io n  is  
n o n -r e p o r t a b le  in  it s  e n t ir e t y . No t e  t h a t  t h e  
U .S. s a le s  a n d  a s s e t s  o f BSU B1 a r e  n o t  a g g r e -
g a t e d  w it h  t h o s e  o f BSU B2  fo r  p u r p o s e s  o f 
d e t e r m in in g  w h e t h e r  t h e  lim it a t io n s  in  p a r a -
g r a p h  (b ) o f t h is  s e c t io n  a r e  e x c e e d e d . If 
BSU B2  w e r e  a ls o  a  fo r e ig n  is s u e r , s u c h  a g -
g r e g a t io n  w o u ld  b e  r e q u ir e d  u n d e r  p a r a g r a p h  
(b )(2 ) o f t h is  s e c t io n , a n d  t h e  t r a n s a c t io n  in  
it s  e n t ir e t y  w o u ld  b e  r e p o r t a b le . 

[67 FR 119 0 4 , Ma r . 18 , 2 0 0 2 ; 67 FR 13716, Ma r . 
2 6, 2 0 0 2 , a s  a m e n d e d  a t  70  FR 4 9 9 6, J a n . 31, 
2 0 0 5] 

§ 802 .5 2 A c q u isitions b y  or  fr om  for -
eig n g ov er nm enta l c or p or a tions. 

An  a c q u is it io n  s h a ll b e  e x e m p t  fr o m  
t h e  r e q u ir e m e n t s  o f t h e  a c t  if: 

(a ) T h e  u lt im a t e  p a r e n t  e n t it y  o f e i-
t h e r  t h e  a c q u ir in g  p e r s o n  o r  t h e  a c -
q u ir e d  p e r s o n  is  c o n t r o lle d  b y  a  fo r e ig n  
s t a t e , fo r e ig n  g o v e r n m e n t , o r  a g e n c y  
t h e r e o f; a n d  

(b ) T h e  a c q u is it io n  is  o f a s s e t s  lo -
c a t e d  w it h in  t h a t  fo r e ig n  s t a t e  o r  o f 
v o t in g  s e c u r it ie s  o f a n  is s u e r  o r g a n iz e d  
u n d e r  t h e  la w s  o f t h a t  s t a t e . 

Example: T h e  g o v e r n m e n t  o f fo r e ig n  c o u n -
t r y  X h a s  d e c id e d  t o  s e ll a s s e t s  o f it s  w h o lly  
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Fe d e ra l Tra d e  Co m m is s io n  § 802 .64  

o w n e d  c o r p o r a t io n , B, a ll o f w h ic h  a r e  lo -
c a t e d  in  fo r e ig n  c o u n t r y  X. T h e  b u y e r  is  ‘‘A,’’ 
a  U .S. p e r s o n . Re g a r d le s s  o f t h e  a g g r e g a t e  
s a le s  in  o r  in t o  t h e  U n it e d  St a t e s  a t t r ib -
u t a b le  t o  t h e  a s s e t s  o f B, t h e  t r a n s a c t io n  is  
e x e m p t  u n d e r  t h is  s e c t io n . (If s u c h  a g g r e g a t e  
s a le s  w e r e  $ 50  m illio n  (a s  a d ju s t e d ) o r  le s s , 
t h e  t r a n s a c t io n  w o u ld  a ls o  b e  e x e m p t  u n d e r  
§ 8 0 2 .50 ). 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  67 
FR 119 0 4 , Ma r . 18 , 2 0 0 2 ; 70  FR 4 9 9 6, J a n . 31, 
2 0 0 5] 

§ 802 .5 3 C er ta in for eig n b a nk ing  tr a ns-
a c tions. 

An  a c q u is it io n  w h ic h  r e q u ir e s  t h e  
c o n s e n t  o r  a p p r o v a l o f t h e  Bo a r d  o f 
G o v e r n o r s  o f t h e  Fe d e r a l Re s e r v e  Sy s -
t e m  u n d e r  s e c t io n  2 5 o r  s e c t io n  2 5(a ) o f 
t h e  Fe d e r a l Re s e r v e  Ac t , 12  U .S.C. 60 1, 
615, s h a ll b e  e x e m p t  fr o m  t h e  r e q u ir e -
m e n t s  o f t h e  a c t  if c o p ie s  o f a ll in fo r -
m a t io n  a n d  d o c u m e n t a r y  m a t e r ia l file d  
w it h  t h e  Bo a r d  o f G o v e r n o r s  a r e  c o n -
t e m p o r a n e o u s ly  file d  w it h  t h e  Fe d e r a l 
T r a d e  Co m m is s io n  a n d  As s is t a n t  At -
t o r n e y  G e n e r a l a t  le a s t  30  d a y s  p r io r  t o  
c o n s u m m a t io n  o f t h e  a c q u is it io n . In  
lie u  o f s u c h  in fo r m a t io n  a n d  d o c u m e n -
t a r y  m a t e r ia l o r  a n y  p o r t io n  t h e r e o f, 
a n  in d e x  d e s c r ib in g  s u c h  m a t e r ia l m a y  
b e  p r o v id e d  in  t h e  m a n n e r  a u t h o r iz e d  
b y  § 8 0 2 .6(a ). 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  4 8  
FR 34 4 35, J u ly  2 9 , 19 8 3] 

§ 802 .6 0 A c q u isitions b y  sec u r ities u n-
d er w r iter s. 

An  a c q u is it io n  o f v o t in g  s e c u r it ie s  b y  
a  p e r s o n  a c t in g  a s  a  s e c u r it ie s  u n d e r -
w r it e r , in  t h e  o r d in a r y  c o u r s e  o f b u s i-
n e s s , a n d  in  t h e  p r o c e s s  o f u n d e r -
w r it in g , s h a ll b e  e x e m p t  fr o m  t h e  r e -
q u ir e m e n t s  o f t h e  a c t . 

§ 802 .6 3 C er ta in a c q u isitions b y  c r ed i-
tor s a nd  insu r er s. 

(a ) C reditors. An  a c q u is it io n  o f c o lla t -
e r a l o r  r e c e iv a b le s , o r  a n  a c q u is it io n  in  
fo r e c lo s u r e , o r  u p o n  d e fa u lt , o r  in  c o n -
n e c t io n  w it h  t h e  e s t a b lis h m e n t  o f a  
le a s e  fin a n c in g , o r  in  c o n n e c t io n  w it h  a  
b o n a  fid e  d e b t  w o r k -o u t  s h a ll b e  e x -
e m p t  fr o m  t h e  r e q u ir e m e n t s  o f t h e  a c t  
if m a d e  b y  a  c r e d it o r  in  a  b o n a  fid e  
c r e d it  t r a n s a c t io n  e n t e r e d  in t o  in  t h e  
o r d in a r y  c o u r s e  o f t h e  c r e d it o r ’s  b u s i-
n e s s . 

(b ) Insurers. An  a c q u is it io n  p u r s u a n t  
t o  a  c o n d it io n  in  a  c o n t r a c t  o f in s u r -

a n c e  r e la t in g  t o  fid e lit y , s u r e t y , o r  c a s -
u a lt y  o b lig a t io n s  s h a ll b e  e x e m p t  fr o m  
t h e  r e q u ir e m e n t s  o f t h e  a c t  if m a d e  b y  
a n  in s u r e r  in  t h e  o r d in a r y  c o u r s e  o f 
b u s in e s s . 

Examples: 1. A b a n k  m a k e s  a  lo a n  a n d  
t a k e s  a c t u a l o r  c o n s t r u c t iv e  p o s s e s s io n  o f 
c o lla t e r a l in  a n y  fo r m . Sin c e  t h e  b a n k  is  n o t  
t h e  b e n e fic ia l o w n e r  o f t h e  c o lla t e r a l, t h e  
b a n k ’s  r e c e ip t  o f it  is  n o t  a n  a c q u is it io n  
w h ic h  is  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  
a c t . H o w e v e r , if u p o n  d e fa u lt  t h e  b a n k  b e -
c o m e s  t h e  b e n e fic ia l o w n e r  o f t h e  c o lla t e r a l, 
t h a t  a c q u is it io n  is  e x e m p t  u n d e r  t h is  s e c -
t io n . 

2 . T h is  s e c t io n  e x e m p t s  o n ly  t h e  a c q u is i-
t io n  b y  t h e  c r e d it o r  o r  in s u r e r , a n d  n o t  t h e  
s u b s e q u e n t  d is p o s it io n  o f t h e  a s s e t s  o r  v o t -
in g  s e c u r it ie s . If a  c r e d it o r  o r  in s u r e r  s e lls  
v o t in g  s e c u r it ie s  o r  a s s e t s  t h a t  h a v e  c o m e  
in t o  it s  p o s s e s s io n  in  a  t r a n s a c t io n  w h ic h  is  
e x e m p t  u n d e r  t h is  s e c t io n , t h e  r e q u ir e m e n t s  
o f t h e  a c t  m a y  a p p ly  t o  t h a t  d is p o s it io n . 

§ 802 .6 4 A c q u isitions of v oting  sec u r i-
ties b y  c er ta in institu tiona l inv es-
tor s. 

(a ) Institutional investor. Fo r  p u r p o s e s  
o f t h is  s e c t io n , t h e  t e r m  institutional 

investor m e a n s  a n y  e n t it y  o f t h e  fo l-
lo w in g  t y p e : 

(1) A b a n k  w it h in  t h e  m e a n in g  o f 15 
U .S.C. 8 0 b – 2 (a )(2 ); 

(2 ) Sa v in g s  b a n k ; 
(3) Sa v in g s  a n d  lo a n  o r  b u ild in g  a n d  

lo a n  c o m p a n y  o r  a s s o c ia t io n ; 
(4 ) T r u s t  c o m p a n y ; 
(5) In s u r a n c e  c o m p a n y ; 
(6) In v e s t m e n t  c o m p a n y  r e g is t e r e d  

w it h  t h e  U .S. Se c u r it ie s  a n d  E x c h a n g e  
Co m m is s io n  u n d e r  t h e  In v e s t m e n t  
Co m p a n y  Ac t  o f 19 4 0  (15 U .S.C. 8 0 a – 1 e t  
s e q .); 

(7) Fin a n c e  c o m p a n y ; 
(8 ) Br o k e r -d e a le r  w it h in  t h e  m e a n in g  

o f 15 U .S.C. 78 c (a )(4 ) o r  (a )(5); 
(9 ) Sm a ll Bu s in e s s  In v e s t m e n t  Co m -

p a n y  o r  Min o r it y  E n t e r p r is e  Sm a ll 
Bu s in e s s  In v e s t m e n t  Co m p a n y  r e g u -
la t e d  b y  t h e  U .S. Sm a ll Bu s in e s s  Ad -
m in is t r a t io n  p u r s u a n t  t o  15 U .S.C. 662 ; 

(10 ) A s t o c k  b o n u s , p e n s io n , o r  p r o fit - 
s h a r in g  t r u s t  q u a lifie d  u n d e r  s e c t io n  
4 0 1 o f t h e  In t e r n a l Re v e n u e  Co d e ; 

(11) Ba n k  h o ld in g  c o m p a n y  w it h in  
t h e  m e a n in g  o f 12  U .S.C. 18 4 1; 

(12 ) An  e n t it y  w h ic h  is  c o n t r o lle d  d i-
r e c t ly  o r  in d ir e c t ly  b y  a n  in s t it u t io n a l 
in v e s t o r  a n d  t h e  a c t iv it ie s  o f w h ic h  a r e  
in  t h e  o r d in a r y  c o u r s e  o f b u s in e s s  o f 
t h e  in s t it u t io n a l in v e s t o r ; 
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16 CFR Ch . I (1– 1– 11 Ed itio n )  § 802 .65  

(13) An  e n t it y  w h ic h  m a y  s u p p ly  in c i-
d e n t a l s e r v ic e s  t o  e n t it ie s  w h ic h  it  c o n -
t r o ls  d ir e c t ly  o r  in d ir e c t ly  b u t  w h ic h  
p e r fo r m s  n o  o p e r a t in g  fu n c t io n s , a n d  
w h ic h  is  o t h e r w is e  e n g a g e d  o n ly  in  
h o ld in g  c o n t r o llin g  in t e r e s t s  in  in s t it u -
t io n a l in v e s t o r s ; o r  

(14 ) A n o n p r o fit  e n t it y  w it h in  t h e  
m e a n in g  o f s e c t io n s  50 1(c ) (1) t h r o u g h  
(4 ), (6) t h r o u g h  (15), (17) t h r o u g h  (2 0 ), o r  
(d ) o f t h e  In t e r n a l Re v e n u e  Co d e . 

(b ) Exemption. An  a c q u is it io n  o f v o t -
in g  s e c u r it ie s  s h a ll b e  e x e m p t  fr o m  t h e  
r e q u ir e m e n t s  o f t h e  a c t , e x c e p t  a s  p r o -
v id e d  in  p a r a g r a p h  (c ) o f t h is  s e c t io n , 
if: 

(1) Ma d e  d ir e c t ly  b y  a n  in s t it u t io n a l 
in v e s t o r ; 

(2 ) Ma d e  in  t h e  o r d in a r y  c o u r s e  o f 
b u s in e s s ; 

(3) Ma d e  s o le ly  fo r  t h e  p u r p o s e  o f in -
v e s t m e n t ; a n d  

(4 ) As  a  r e s u lt  o f t h e  a c q u is it io n  t h e  
a c q u ir in g  p e r s o n  w o u ld  h o ld  fift e e n  
p e r c e n t  o r  le s s  o f t h e  o u t s t a n d in g  v o t -
in g  s e c u r it ie s  o f t h e  is s u e r . 

(c ) Exc eption to exemption. No t w it h -
s t a n d in g  p a r a g r a p h  (b ) o f t h is  s e c t io n : 

(1) No  a c q u is it io n  o f v o t in g  s e c u r it ie s  
o f a n  in s t it u t io n a l in v e s t o r  o f t h e  s a m e  
t y p e  a s  a n y  e n t it y  in c lu d e d  w it h in  t h e  
a c q u ir in g  p e r s o n  s h a ll b e  e x e m p t  u n d e r  
t h is  s e c t io n ; a n d  

(2 ) No  a c q u is it io n  b y  a n  in s t it u t io n a l 
in v e s t o r  s h a ll b e  e x e m p t  u n d e r  t h is  
s e c t io n  if a n y  e n t it y  in c lu d e d  w it h in  
t h e  a c q u ir in g  p e r s o n  w h ic h  is  n o t  a n  
in s t it u t io n a l in v e s t o r  h o ld s  a n y  v o t in g  
s e c u r it ie s  o f t h e  is s u e r  w h o s e  v o t in g  
s e c u r it ie s  a r e  t o  b e  a c q u ir e d . 

Examples: 1. As s u m e  t h a t  A a n d  it s  s u b -
s id ia r y , B, a r e  b o t h  in s t it u t io n a l in v e s t o r s  a s  
d e fin e d  in  p a r a g r a p h  (a ) o f t h is  s e c t io n , t h a t  
X is  n o t , a n d  t h a t  t h e  c o n d it io n s  s e t  fo r t h  in  
p a r a g r a p h s  (b )(2 ), (3) a n d  (4 ) o f t h is  s e c t io n  
a r e  s a t is fie d . E it h e r  A o r  B m a y  a c q u ir e  v o t -
in g  s e c u r it ie s  o f X w o r t h  in  e x c e s s  o f $ 50  m il-
lio n  (a s  a d ju s t e d ) a s  lo n g  a s  t h e  a g g r e g a t e  
a m o u n t  h e ld  b y  p e r s o n  ‘‘A’’ a s  a  r e s u lt  o f t h e  
a c q u is it io n  d o e s  n o t  e x c e e d  15 p e r c e n t  o f X’s  
o u t s t a n d in g  v o t in g  s e c u r it ie s . If t h e  a g g r e -
g a t e  h o ld in g s  w o u ld  e x c e e d  15 p e r c e n t , ‘‘A’’ 

m a y  a c q u ir e  n o  m o r e  t h a n  $ 50  m illio n  (a s  a d -
ju s t e d ) w o r t h  o f v o t in g  s e c u r it ie s  w it h o u t  
b e in g  s u b je c t  t o  t h e  r e q u ir e m e n t s  o f t h e  a c t . 

2 . In  e x a m p le  1, a s s u m e  t h a t  B p la n s  t o  
m a k e  t h e  a c q u is it io n , b u t  t h a t  c o r p o r a t io n  
B’s  p a r e n t , c o r p o r a t io n  A, is  n o t  a n  in s t it u -
t io n a l in v e s t o r  a n d  is  e n g a g e d  in  m a n u fa c -
t u r in g . Su b p a r a g r a p h  (c )(2 ) p r o v id e s  t h a t  a c -
q u is it io n s  b y  B c a n  n e v e r  b e  e x e m p t  u n d e r  

t h is  s e c t io n  if A o w n s  a n y  a m o u n t  o f X’s  v o t -
in g  s e c u r it ie s . 

3. In  e x a m p le  1, t h e  e x e m p t io n  d o e s  n o t  
a p p ly  if X is  a ls o  a n  in s t it u t io n a l in v e s t o r  o f 
t h e  s a m e  t y p e  a s  e it h e r  A o r  B. 

4 . As s u m e  t h a t  H  is  a  h o ld in g  c o m p a n y  
w h ic h  c o n t r o ls  a  life  in s u r a n c e  c o m p a n y , a  
c a s u a lt y  in s u r e r  a n d  a  fin a n c e  c o m p a n y . T h e  
life  in s u r a n c e  c o m p a n y  c o n t r o ls  a  d a t a  p r o c -
e s s in g  c o m p a n y  w h ic h  p e r fo r m s  s e r v ic e s  fo r  
t h e  t w o  in s u r e r s . An y  a c q u is it io n  b y  a n y  o f 
t h e s e  e n t it ie s  c o u ld  q u a lify  fo r  e x e m p t io n  
u n d e r  t h is  s e c t io n . 

5. In  e x a m p le  4 , if H  a ls o  c o n t r o ls  a  m a n u -
fa c t u r in g  e n t it y , H  is  n o t  a n  in s t it u t io n a l in -
v e s t o r , a n d  o n ly  t h e  a c q u is it io n s  m a d e  b y  
t h e  t w o  in s u r a n c e  c o m p a n ie s , t h e  fin a n c e  
c o m p a n y  a n d  t h e  d a t a  p r o c e s s in g  c o m p a n y  
c a n  q u a lify  fo r  t h e  e x e m p t io n  u n d e r  t h is  s e c -
t io n . 

[4 3 FR 3354 4 , J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 4 , Fe b . 1, 2 0 0 1; 70  FR 4 9 9 6, J a n . 31, 2 0 0 5] 

§ 802 .6 5 E x em p t a c q u isition of non-c or -
p or a te inter ests in fina nc ing  tr a ns-
a c tions. 

An  a c q u is it io n  o f n o n -c o r p o r a t e  in -
t e r e s t s  t h a t  c o n fe r s  c o n t r o l o f a  n e w  o r  
e x is t in g  u n in c o r p o r a t e d  e n t it y  is  e x -
e m p t  fr o m  t h e  n o t ific a t io n  r e q u ir e -
m e n t s  o f t h e  Ac t  if: 

(a ) T h e  a c q u ir in g  p e r s o n  is  c o n t r ib -
u t in g  o n ly  c a s h  t o  t h e  u n in c o r p o r a t e d  
e n t it y ; 

(b ) Fo r  t h e  p u r p o s e  o f p r o v id in g  fi-
n a n c in g ; a n d  

(c ) T h e  t e r m s  o f t h e  fin a n c in g  a g r e e -
m e n t  a r e  s u c h  t h a t  t h e  a c q u ir in g  p e r -
s o n  w ill n o  lo n g e r  c o n t r o l t h e  e n t it y  
a ft e r  it  r e a liz e s  it s  p r e fe r r e d  r e t u r n . 

[70  FR 11514 , Ma r . 8 , 2 0 0 5] 

§ 802 .7 0 A c q u isitions su b jec t to or d er . 

An  a c q u is it io n  s h a ll b e  e x e m p t  fr o m  
t h e  r e q u ir e m e n t s  o f t h e  a c t  if t h e  v o t -
in g  s e c u r it ie s  o r  a s s e t s  a r e  t o  b e  a c -
q u ir e d  fr o m  a n  e n t it y  p u r s u a n t  t o  a n d  
in  a c c o r d a n c e  w it h : 

(a ) An  o r d e r  o f t h e  Fe d e r a l T r a d e  
Co m m is s io n  o r  o f a n y  Fe d e r a l c o u r t  in  
a n  a c t io n  b r o u g h t  b y  t h e  Fe d e r a l T r a d e  
Co m m is s io n  o r  t h e  De p a r t m e n t  o f J u s -
t ic e ; 

(b ) An  Ag r e e m e n t  Co n t a in in g  Co n -
s e n t  O r d e r  t h a t  h a s  b e e n  a c c e p t e d  b y  
t h e  Co m m is s io n  fo r  p u b lic  c o m m e n t , 
p u r s u a n t  t o  t h e  Co m m is s io n ’s  Ru le s  o f 
Pr a c t ic e ; o r  

(c ) A p r o p o s a l fo r  a  c o n s e n t  ju d g m e n t  
t h a t  h a s  b e e n  s u b m it t e d  t o  a  Fe d e r a l 
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Fe d e ra l Tra d e  Co m m is s io n  § 803 .2  

c o u r t  b y  t h e  Fe d e r a l T r a d e  Co m m is -
s io n  o r  t h e  De p a r t m e n t  o f J u s t ic e  a n d  
t h a t  is  s u b je c t  t o  p u b lic  c o m m e n t . 

[63 FR 34 59 4 , J u n e  2 5, 19 9 8 ] 

§ 802 .7 1 A c q u isitions b y  g ift, intesta te 
su c c ession or  d ev ise, or  b y  ir r ev -
oc a b le tr u st. 

Ac q u is it io n s  r e s u lt in g  fr o m  a  g ift , in -
t e s t a t e  s u c c e s s io n , t e s t a m e n t a r y  d is -
p o s it io n  o r  t r a n s fe r  b y  a  s e t t lo r  t o  a n  
ir r e v o c a b le  t r u s t  s h a ll b e  e x e m p t  fr o m  
t h e  r e q u ir e m e n t s  o f t h e  a c t . 

§ 802 .80 T r a nsitiona l r u le for  tr a ns-
a c tions inv estig a ted  b y  th e a g en-
c ies. 

§ § 8 0 1.2  a n d  8 0 1.50  s h a ll n o t  a p p ly  t o  
a n y  t r a n s a c t io n  t h a t  h a s  b e e n  t h e  s u b -
je c t  o f in v e s t ig a t io n  b y  e it h e r  t h e  Fe d -
e r a l T r a d e  Co m m is s io n  o r  t h e  An t i-
t r u s t  Div is io n  o f t h e  De p a r t m e n t  o f 
J u s t ic e  in  w h ic h , p r io r  t o  t h e  e ffe c t iv e  
d a t e  o f t h a t  s e c t io n , t h e  r e v ie w in g  
a g e n c y  o b t a in e d  d o c u m e n t a r y  m a t e r ia l 
a n d  in fo r m a t io n  u n d e r  c o m p u ls o r y  
p r o c e s s  fr o m  a ll p a r t ie s  t h a t  w o u ld  b e  
r e q u ir e d  t o  s u b m it  a  No t ific a t io n  a n d  
Re p o r t  Fo r m  fo r  Ce r t a in  Me r g e r s  a n d  
Ac q u is it io n s  u n d e r  Se c t io n  8 0 1.50  b u t  
fo r  t h is  t r a n s it io n a l r u le . 

[70  FR 11514 , Ma r . 8 , 2 0 0 5] 

PART 803 —TRANSMITTAL RULES 

Se c . 

8 0 3.1 No t ific a t io n  a n d  Re p o r t  Fo r m . 

8 0 3.2 In s t r u c t io n s  a p p lic a b le  t o  No t ific a t io n  
a n d  Re p o r t  Fo r m . 

8 0 3.3 St a t e m e n t  o f r e a s o n s  fo r  n o n c o m p li-
a n c e . 

8 0 3.4 Fo r e ig n  p e r s o n s  r e fu s in g  t o  file  n o t ifi-
c a t io n . 

8 0 3.5 Affid a v it s  r e q u ir e d . 

8 0 3.6 Ce r t ific a t io n . 

8 0 3.7 E x p ir a t io n  o f n o t ific a t io n . 

8 0 3.8 Fo r e ig n  la n g u a g e  d o c u m e n t s . 

8 0 3.9 Filin g  fe e . 

8 0 3.10 Ru n n in g  o f t im e . 

8 0 3.11 T e r m in a t io n  o f w a it in g  p e r io d . 

8 0 3.2 0 Re q u e s t s  fo r  a d d it io n a l in fo r m a t io n  
o r  d o c u m e n t a r y  m a t e r ia l. 

8 0 3.2 1 Ad d it io n a l in fo r m a t io n  s h a ll b e  s u p -
p lie d  w it h in  r e a s o n a b le  t im e . 

8 0 3.30 Fo r m a l a n d  in fo r m a l in t e r p r e t a t io n s  
o f r e q u ir e m e n t s  u n d e r  t h e  Ac t  a n d  t h e  
r u le s . 

8 0 3.9 0 Se p a r a b ilit y . 

APPE NDIX T O PART 8 0 3— ANT IT RU ST IMPRO V E -
ME NT S ACT NO T IFICAT IO N AND RE PO RT  

FO RM FO R CE RT AIN ME RG E RS AND ACQU I-
SIT IO NS 

AU T H O RIT Y: 15 U .S.C. 18 a (d ). 

SO U RCE : 4 3 FR 3354 8 , J u ly  31, 19 78 , u n le s s  
o t h e r w is e  n o t e d . 

§ 803 .1 N otific a tion a nd  R ep or t F or m . 

(a ) T h e  n o t ific a t io n  r e q u ir e d  b y  t h e  
a c t  s h a ll b e  t h e  No t ific a t io n  a n d  Re -
p o r t  Fo r m  s e t  fo r t h  in  t h e  a p p e n d ix  t o  
t h is  p a r t  (8 0 3), a s  a m e n d e d  fr o m  t im e  
t o  t im e . All a c q u ir in g  a n d  a c q u ir e d  
p e r s o n s  r e q u ir e d  t o  file  n o t ific a t io n  b y  
t h e  a c t  a n d  t h e s e  r u le s  s h a ll d o  s o  b y  
c o m p le t in g  a n d  filin g  t h e  No t ific a t io n  
a n d  Re p o r t  Fo r m , in  a c c o r d a n c e  w it h  
t h e  in s t r u c t io n s  t h e r e o n  a n d  t h e s e  
r u le s . T h e  c u r r e n t  v e r s io n  o f t h e  Fo r m  
c a n  b e  o b t a in e d  a t  http://www.ftc .g ov o r  
https://www.hsr.g ov. 

(b ) An y  p e r s o n  filin g  n o t ific a t io n  
m a y , in  a d d it io n  t o  t h e  s u b m is s io n s  r e -
q u ir e d  b y  t h is  s e c t io n , s u b m it  a n y  
o t h e r  in fo r m a t io n  o r  d o c u m e n t a r y  m a -
t e r ia l w h ic h  s u c h  p e r s o n  b e lie v e s  w ill 
b e  h e lp fu l t o  t h e  Fe d e r a l T r a d e  Co m -
m is s io n  a n d  As s is t a n t  At t o r n e y  G e n -
e r a l in  a s s e s s in g  t h e  im p a c t  o f t h e  a c -
q u is it io n  u p o n  c o m p e t it io n . 

[4 3 FR 3354 8 , J u ly  31, 19 78 , a s  a m e n d e d  a t  66 
FR 8 69 5, Fe b . 1, 2 0 0 1; 71 FR 359 9 8 , J u n e  2 3, 
2 0 0 6] 

§ 803 .2 I nstr u c tions a p p lic a b le to N oti-
fic a tion a nd  R ep or t F or m . 

(a ) T h e  n o t ific a t io n  r e q u ir e d  b y  t h e  
a c t  s h a ll b e  file d  b y  t h e  p r e a c q u is it io n  
u lt im a t e  p a r e n t  e n t it y , o r  b y  a n y  e n t i-
t y  in c lu d e d  w it h in  t h e  p e r s o n  a u t h o r -
iz e d  b y  s u c h  p r e a c q u is it io n  u lt im a t e  
p a r e n t  e n t it y  t o  file  n o t ific a t io n  o n  it s  
b e h a lf. In  t h e  c a s e  o f a  n a t u r a l p e r s o n  
r e q u ir e d  b y  t h e  a c t  t o  file  n o t ific a t io n , 
s u c h  n o t ific a t io n  m a y  b e  file d  b y  h is  o r  
h e r  le g a l r e p r e s e n t a t iv e : Provided how-

ever, T h a t  n o t w it h s t a n d in g  § § 8 0 1.1(c )(2 ) 
a n d  8 0 1.2 , o n ly  o n e  n o t ific a t io n  s h a ll b e  
file d  b y  o r  o n  b e h a lf o f a  n a t u r a l p e r -
s o n , s p o u s e  a n d  m in o r  c h ild r e n  w it h  r e -
s p e c t  t o  a n  a c q u is it io n  a s  a  r e s u lt  o f 
w h ic h  m o r e  t h a n  o n e  s u c h  n a t u r a l p e r -
s o n  w ill h o ld  v o t in g  s e c u r it ie s  o f t h e  
s a m e  is s u e r . 

Example: J a n e  Do e , h e r  h u s b a n d  a n d  m in o r  
c h ild  c o lle c t iv e ly  h o ld  m o r e  t h a n  50  p e r c e n t  
o f t h e  s h a r e s  o f fa m ily  c o r p o r a t io n  F. T h e r e -
fo r e , J a n e  Do e  (o r  h e r  h u s b a n d  o r  m in o r  
c h ild ) is  t h e  ‘‘u lt im a t e  p a r e n t  e n t it y ’’ o f a  
‘‘p e r s o n ’’ c o m p o s e d  t o  h e r s e lf (o r  h e r  h u s b a n d  
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DOJ Announces $900,000 Settlement with
Smithfield Foods and Premium Standard Farms For
Gun-Jumping

January 25, 2010

On January 21, 2010, the United States Department of Justice (DOJ) Antitrust Division announced
that it had settled charges against pork packing and processing companies Smithfield Foods and
Premium Standard Farms for in effect acting as a single entity prior to the expiration of the Hart-Scott-
Rodino Antitrust Improvements Act (HSR Act) waiting period.  Under the proposed settlement filed
with the United States District Court for the District of Columbia, the companies will pay $900,000 in
total civil penalties.

The Settlement

The DOJ alleges that after entering into a merger agreement in September 2006 and before the
expiration of the waiting period in March 2007, Premium Standard Farms asked for Smithfield Foods'
consent for each Premium Standard Farms hog procurement contract negotiated during the waiting
period, thereby ceasing to exercise independent business judgment concerning those contracts. 
Premium Standard Farms provided Smithfield Foods with the contracts' terms, including price and
quantity.  According to DOJ's complaint, in all there were three multi-year contracts requiring
Premium Standard Farms to purchase between 400,000 to 475,000 hogs per year for a total cost of
roughly $57 million to $67 million, thus acquiring assets valued at more than $56.7 million, the
operative threshold at the time.  The DOJ alleged that since the contracts were a vital part of
Smithfield Foods' ongoing business and were entered in the ordinary course of business, the parties
prematurely transferred operational control, in violation of the requirement that parties wait for
expiration of the waiting period before consummating the transaction.

Implications

It is important that for transactions reportable under the HSR Act, parties maintain independent
operations until after the expiration of the waiting period.  Parties should recognize that gun-jumping
can happen whether or not there is a contract in place.  While in the Smithfield Foods case the DOJ
does not allege that the merger agreement's provisions were problematic, the DOJ claims that the
parties' interdependent decision making behavior was anticompetitive.  In other cases, antitrust
regulators have obtained settlements of charges that contract provisions were anticompetitive
because they granted the right to control the target prior to expiration of the waiting period. 

Certain types of contract provisions do not pose antitrust risk.  For example, parties may safely
employ a provision that requires the target to continue operating its business in the ordinary course,
and in general may agree to any provision that is a legitimate means for the buyer to protect the value
of the target company without acquiring control over it.  Other types of provisions may create the
potential for gun-jumping and thus raise antitrust risk.  Thus, antitrust counsel should be consulted
before an agreement is in place, and consulted during the pendency of the HSR review process.

Kelley Drye & Warren LLP

Kelley Drye is recognized as a premier antitrust and trade regulation firm. Our national reputation
stems from our proven track record of successfully representing clients in complex competition

Practice Areas

Antitrust and Trade
Regulation
Mergers and Acquisitions

Contacts

William C. MacLeod
Lee Istrail

Office

Washington, D.C.
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http://www.kelleydrye.com/practices/antitrust_trade/01


issues arising under federal and state antitrust laws. Our professionals include officials from the ABA
Antitrust Section, and former officials of the United States Department of Justice Antitrust Division and
the FTC. Our firm is also supported by Georgetown Economic Services, an economic consulting
firm.

For more information about this Client Advisory, please contact:

William C. MacLeod
(202) 342-8811
wmacleod@kelleydrye.com

Lee Istrail
(202) 342-8806
listrail@kelleydrye.com

mailto:listrail@kelleydrye.com
http://www.kelleydrye.com/attorneys/atty_data/71376
mailto:wmacleod@kelleydrye.com
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DOJ Approves Ticketmaster-Live Nation Merger,
With Conditions

February 8, 2010

The Department of Justice Antitrust Division (“DoJ”), along with 17 state attorneys general, reached
an agreement with the parties last week that allows the merger of Ticketmaster Entertainment, Inc.
(“Ticketmaster”) and Live Nation, Inc. (“Live Nation”) to proceed. The parties agreed to a combination
of conditions – licensing, divestiture and conduct restrictions – to settle DoJ’s concerns. Although it is
still early to draw conclusions about the new administration’s antitrust enforcement policies, this
action shows that DoJ was willing to negotiate a solution to replace the competition that had been
provided by Live Nation, the second largest, up-and-coming competitor in the market, rather than sue
to block the deal.

Background

DoJ concluded that a combination of Ticketmaster and Live Nation would lead to an unlawful
concentration among providers of primary ticketing for major concert venues. Ticketmaster has the
vast share of the primary ticketing business. By the time Live Nation entered the primary ticketing
market, Ticketmaster had an 82 percent market share.

Live Nation had been Ticketmaster’s largest primary ticketing client for a number of years. In 2007,
however, Live Nation announced that it would not renew its contract with Ticketmaster. Instead, Live
Nation launched its own primary ticketing service, lowering service fees and offering something
Ticketmaster was not able to offer – access to concert tours (in its role as a promoter). With Live
Nation ticketing its own venues and taking some of Ticketmaster’s significant customers,
Ticketmaster’s market share was threatened, according to DoJ.

In February 2009, Ticketmaster and Live Nation announced their plans to merge.

Settlement Terms Approving Merger

DoJ explained, in its Competitive Impact Statement, that the proposed settlement will eliminate the
anticompetitive effects of the proposed transaction in three material ways:

Establishing a new Competitor with Compulsory Licensing. Positioning Anschutz Entertainment
Group, Inc. (“AEG”), the second largest promoter in the U.S. (behind Live Nation), to become a new,
independent, economically viable, and vertically integrated competitor in the market by requiring
Ticketmaster to provide AEG a license to its primary ticketing software; AEG will be able to purchase
the Ticketmaster ticketing software within five years, decide to create its own software, or partner with
a ticketing company other than Ticketmaster.

Establishing a new Competitor with a Divestiture of Assets. Positioning Comcast-Spectacor,
L.P. (“Comcast-Spectacor”) to become another new, independent, economically viable, and vertically
integrated competitor in the market by requiring Ticketmaster to divest its entire Paciolan business (a
“self-enablement” model, which allows a venue to manage its own ticketing platform) to Comcast-
Spectacor, so that the combination of (1) the Paciolan business; (2) New Era’s ticketing business (a
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subsidiary of Comcast-Spectator); and (3) Comcast-Spectacor’s venue presence will provide
Comcast-Spectacor sufficient scale to compete effectively and independently with the merged firm in
the market for primary ticketing services to major concert venues.

Limiting the Advantages of Vertical Integration . The merged firm will be forbidden from retaliating
against any venue owner that chooses to use a competing company’s ticketing or promotional
services, including restrictions on anticompetitive bundling of services. Also, to prevent the combined
company from abusing its new market position to impede competition among promoters and artists
managers, the new Ticketmaster must allow any client that chooses to use another primary ticketing
service to take a copy of the ticketing data related to that client’s sales. In addition, the combined
company must set up firewalls to prevent it from leveraging confidential and valuable competitor data
gleaned from its ticketing business in the day-to-day operations of its promotions or artist
management businesses.

The combined company must also notify the DoJ before acquiring any assets of or any interest in any
firm engaged in providing primary ticketing services in the U.S., regardless of Hart Scott Rodino Act
requirements. Unless an extension is granted, the obligations imposed by the settlement expire in ten
years.

DoJ reported that it cooperated closely with the Canadian Competition Bureau throughout the course
of its investigation, and to obtain the same remedy in both countries. The settlement must now be
approved by the Court after a period in which comments are accepted from interested parties.

Implications

The first takeaway is that, after almost a one-year investigation, the merger between a dominant firm
and its nearest competitive threat was allowed to proceed. DoJ was willing to accept a negotiated
solution, hereby applying a creative combination of licensing, divestiture and conduct restrictions in an
effort to position two competitors to replace Live Nation’s competitive presence.

The second takeaway is that DOJ treated the vertical aspects of the combination with a set of
conduct restrictions designed to protect competitors – restrictions to prevent the firm from retaliating
against competitors, as well as restrictions from taking advantage of information acquired in the
course of running the integrated businesses. These are constraints that its competitors will not have.

What does this tell us about DoJ’s approach to future transactions? It is hard to draw conclusions
from one disputed merger, but the Ticketmaster resolution indicates that DOJ will give serious
consideration to vertical integration as well as horizontal overlaps between merging parties; it also
appears the government is willing to settle its differences with the parties and allow a merger that
increases already high concentration.
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Federal Trade Commission Seeks Views on
Proposed Update of the Horizontal Merger
Guidelines

May 12, 2010 | KELLEY DRYE CLIENT ADVISORY

UPDATE: FTC Extends Public Comment Period on Proposed Revised Horizontal Merger
Guidelines Through June 4. 

The Federal Trade Commission (“FTC”) has extended the deadline for members of the public to
comment on the joint FTC/Department of Justice proposed revised Horizontal Merger Guidelines
through June 4, 2010, at the request of several organizations that plan to submit comments. The
proposed Guidelines were issued on April 20, 2010, and the original comment period was set to
expire on May 20, 2010. 

The draft Guidelines are designed to better reflect how the FTC and the Department of Justice,
Antitrust Division, evaluate the likely competitive impact of mergers and whether those mergers
comply with U.S. antitrust law. The proposed update will replace the Merger Guidelines last revised in
1997. Key changes and their implications are outlined below. 

Headline Changes:

The draft Guidelines add new topics not included in the 1992/1997 version, such as innovative
effects, auction markets, and minority stakes in competitors. 
Although the draft Guidelines add new topics, they are generally consistent with current
enforcement analysis used at the agencies. 
De-emphasis of market definition is replaced with emphasis on flexible, fact-based, competitive
effects analysis.
The draft Guidelines put less emphasis on, and revise, the Herfindahl-Hirschman Index (“HHI”)
threshold as a predictive market concentration screen.

Takeaways: 

Strategic transactions in concentrated markets need a compelling pro-competitive, merger-
specific rationale, along with customer support. 
Clayton Act, Section 7 case law still recognizes an important role for relevant market definition,
and the agencies cannot change precedent by revising guidelines. 
The new Guidelines will influence antitrust and competition authorities in other countries.

The proposed Guidelines are available now on the FTC’s website at: 
http://www.ftc.gov/opa/2010/04/hmg.shtm. Public comments are being accepted until June 4, 2010. 

Please contact us to discuss how this development might impact your business plans, or if you would
like to submit comments. 
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Supreme Court Holds in NFL Case that Whether
Members of a Group Are Capable of Conspiring
Under the Sherman Act Depends on Whether They
Are "Separate Decisionmakers"

May 25, 2010 | KELLEY DRYE CLIENT ADVISORY

On May 24, a unanimous United States Supreme Court held that National Football League ("NFL")
teams are capable of conspiring with each other concerning joint licensing agreements, because they
compete not only on the playing field but also for fans, apparel sales, ticket sales, manager contracts,
and player contracts. American Needle, Inc. v. National Football League , No. 08-661, 2010 WL
2025207, 560 U. S. __ (2010). The Court instructed that the relevant inquiry is whether the defendants
are "separate economic actors pursuing separate economic interests" such that an agreement
among them "deprives the marketplace of independent centers of decisionmaking...and thus of actual
or potential competition...." While clearly of concern to sports leagues and similar groups, the
decision is also a reminder to competitors involved in other joint ventures that their conduct is subject
to antitrust scrutiny.

Background

In 1963, the NFL teams formed National Football League Properties ("NFLP") as a joint venture for
licensing the right to market NFL logos. From 1963 to 2000, the NFL granted nonexclusive licenses to
several vendors, granting the right to manufacture and sell apparel with team logos. In 2000, NFLP
decided not to renew its agreement with American Needle, Inc. ("American Needle"), and granted
Reebok an exclusive 10-year license concerning trademarked headgear. American Needle sued the
NFL and Reebok, claiming that this agreement violated antitrust law. The Northern District of Illinois
disposed of the case on summary judgment, and the Seventh Circuit affirmed, reasoning that the
teams act as "one source of economic power when collectively producing NFL football." In doing so,
the Seventh Circuit extended the scope of the Supreme Court's decision in Copperweld v.
Independence Tube Corp., in which a parent company was held incapable of conspiring with its
wholly-owned subsidiary because they share "a unity of interest," to a context in which there was no
common ownership or control.

The Supreme Court's Opinion

The Supreme Court, in a decision by retiring Justice John Paul Stevens, reversed the Seventh
Circuit's ruling and remanded to the trial court for further consideration. The Court noted that the
proper standard emphasizes function rather than form; NFL teams did not stop competing with each
other when they formed NFLP. The Court noted that if the law were otherwise, joint venture formation
would become a device for evasion of antitrust law. The Court found that each NFL team "is a
substantial, independently owned, and independently managed business." Slip Op. at 12. This
competition extends to intellectual property because each team's decision reflects "not only an
interest in NFLP's profits, but also an interest in the team's individual profits." For example, "[t]o a firm
making hats, the Saints and the Colts are two potentially competing suppliers of valuable
trademarks." Id.

The Court rejected the Seventh Circuit's reasoning that, because a single NFL team cannot produce

Practice Area

Antitrust and Trade
Regulation

Contacts

Richard E. Donovan
Lee Istrail

Offices

New York
Washington, D.C.

http://www.kelleydrye.com/offices/11
http://www.kelleydrye.com/offices/01
http://www.kelleydrye.com/attorneys/lee_istrail
http://www.kelleydrye.com/attorneys/richard_donovan
http://www.kelleydrye.com/practices/antitrust_trade/01


a football game, cooperation among members is necessary for survival, and therefore the league
must be considered as one entity. According to the Court, the fact that "restraints on competition are
essential if the product [NFL football] is to be available at all," may "justify a variety of collective
decisions" under the rule of reason in antitrust cases, but does not inform the issue of whether the
group members are capable of conspiring with each other. (The rule of reason inquires whether the
potential anticompetitive effects of the agreement outweigh the potential benefits to competition.)

The Court concluded by noting that the NFL's special characteristics are likely to provide benefits to
consumers. For example, the Court observed, if cooperation is truly necessary for survival, or if the
agreement is entered for the purpose of maintaining competitive balance among teams, the
agreement may well be justified. The Court ordered the trial court to consider on remand whether
such characteristics outweighed any potentially harmful effects arising from the exclusive deal.

Implications

By clarifying the limited conditions under which companies acting together will be found not to be
capable of conspiring, American Needle should help businesses involved in joint ventures, trade
groups and other collaborations to better understand when they face exposure to antitrust risks. In
reaffirming that corporate form will not insulate coordination among entities who compete, the Court
declined the NFL's invitation to expand the scope of antitrust immunity to companies without common
ownership or control.

The decision leaves intact the litigation uncertainty facing joint venturers. The Court declined to set out
bright line rules to guide businesses and the lower courts in determining whether an agreement
among parties which are not owned or controlled by the same party is illegal.



Intel Settles FTC Claims that Intel Unfairly Restricted
the Ability of Others to Compete with It

August 11, 2010 | KELLEY DRYE CLIENT ADVISORY

On August 4, 2010, Intel reached agreement with the FTC to settle charges that the company
restricted competition in the markets for certain computer chips.  Before it becomes final, the
Proposed Consent Order will be subject to a 30 day public comment period.

The FTC's Case Against Intel

In its administrative complaint, dated December 19, 2009, the FTC alleged that Intel had engaged in a
broad range of unfair conduct.  The FTC brought its claims under section 5 of the FTC Act, which
bans unfair methods of competition, rather than under the Sherman Act.  The FTC alleged that Intel
had monopoly power in the markets for personal computer and server central processing units
(CPUs) with 75-85% of those markets.  It also alleged that Intel has more than 50% of the market for
graphics processing units (GPUs) and sought to create a monopoly in that market.

In particular, the FTC alleged that Intel harmed consumers by providing loyalty discounts and bundled
discounts to computer manufacturers for agreeing not to do business with Intel's competitors;
punished customers who purchased too many products from Intel (by increasing prices, terminating
collaborations, shutting off supply, and/or reducing marketing support); rewarded those who
purchased nearly 100% from Intel (e.g., with supplies during periods of shortage and indemnification
from IP litigation); designed its own software-development tools so as to impair the performance of
competing processors; and falsely advertised Intel's performance relative to competitors.

Intel has been the subject of previous enforcement actions by authorities in Japan and the EU, as well
as an ongoing action by the New York Attorney General.

The Proposed Settlement

In its proposed Consent Order settling the charges,1 Intel agreed not to do the following:

1. provide loyalty discounts or bundled discounts to computer manufacturers for agreeing not to do
business with Intel's competitors, or agreeing to reduce such business;

2. retaliate against computer manufacturers for doing business with Intel's competitors;

3. design its products solely to disadvantage competing or complementary products;

4. misrepresent the compatibility of competitors' chips with Intel's software-development tools; and

5. misrepresent the characteristics of its chips versus competitors' chips

While the settlement does not require Intel to pay a fine, Intel agreed to affirmatively modify its
business practices in several other ways, including the following:

1. set up a $10 million fund to reimburse customers who incurred costs in reliance on Intel's
statements regarding its software-development tools;
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2. provide makers of complementary products with access to Intel's CPUs for six years; and

3. modify its intellectual property agreements with AMD, Nvidia Corp., and Via Technologies Inc. to
enable these companies to more easily engage in mergers and joint ventures without worrying
that Intel would sue for breach of its licensing arrangements.

Takeaways for Clients

The Intel settlement is primarily of interest to companies who are prominent in an industry, i.e. who
have some degree of market power.  Market power is usually indicated by large market shares,
generally in excess of 50% (Intel is alleged to have shares of 50-85% in the relevant product
markets).  Many of the practices in which Intel allegedly engaged are not unusual in industrial and
technology markets.  They are normally judged under the antitrust laws according to the rule of
reason, that is, whether they unreasonably restrain trade in the relevant markets.  The FTC alleged
that Intel engaged in a variety of practices that had the potential to reduce competition and, given its
large market shares, were likely to do so.  Noteworthy is the FTC's decision to proceed under the
FTC Act rather than the Sherman Act, which may have given the FTC more latitude to attack an
alleged pattern of conduct, no single act of which may constitute a violation of the Sherman Act.

If your company has a substantial market share in any industry or product line, then Intel highlights
the need for a thorough legal review before engaging in practices that might have a material adverse
effect on a competitor's ability to compete.  Those would include offering inducements or threats to
customers not to purchase products from competitors; offering loyalty discounts, offering bundled
groups of products for a single price, or designing or engineering products in a way that may be
incompatible with complementary products.  Often the antitrust risk can be reduced while still
achieving the same business goals.

If you have any questions about the Intel settlement, or could benefit from counseling in this area,
please contact the authors at the addresses below

Richard E. Donovan
(212) 808-7756
rdonovan@kelleydrye.com

Lee Istrail
(202) 342-8806
listrail@kelleydrye.com

1 Available at http://www.ftc.gov/os/adjpro/d9341/100804intelagree.pdf; 75 Fed. Reg. 48338 (Aug. 10,
2010).
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Wrap-up of the FTC’s and DoJ Antitrust Division’s
2009 Merger Report

October 14, 2010 | KELLEY DRYE CLIENT ADVISORY

The Federal Trade Commission ("FTC" or "the Commission") and Antitrust Division of the
Department of Justice ("DoJ") recently released their combined annual report focused on merger

enforcement, the Hart-Scott-Rodino Annual Report, Fiscal Year 2009 .1 The report provides a
numbers-based summary of what occurred at each agency during the year and is a helpful indicator
of trends. Although there were fewer mergers reported to the agencies in fiscal year 2009 than in
years past, the agencies are reportedly busy. For example, while the number of transactions reported
to the agencies decreased from 1,726 in fiscal year 2008 to 716 in 2009, the number of second
requests issued was slightly higher. Fewer transactions receiving more attention could mean the
agencies have been presented with more strategic transactions than in years past, as well as
indicate a developing enforcement policy.

Highlights from the report include:

Number of Transactions: The agencies report reviewing far fewer transactions this year
compared to last year, specifically, and previous years, generally. The number of transactions
reported in fiscal year 2009 decreased 59% from the number of transactions reported in fiscal
year 2008. In fiscal year 2009, 716 transactions were reported to the agencies, while 1,726 were
reported in fiscal year 2008. (Note, a "transaction" does not refer to separate mergers or
acquisitions; a particular merger, joint venture or acquisition may be structured such that it
involves more than one transaction.)

Percentage Receiving Second Requests: The percentage of transactions resulting in
second requests increased, from 2.5% in fiscal year 2008 to 4.5% in fiscal year 2009.

FTC Highlights: In fiscal year 2009, the Commission challenged 19 transactions. The
Commission was successful in all 19: in ten, the Commission obtained a consent decree; in
eight cases the parties abandoned the deal either after the Commission authorized staff to seek
a preliminary injunction (five cases) or after learning of the Commission's concerns; there is
one challenge pending in federal court where the Commission is seeking a permanent
injunction.

FTC Notable Challenges: The Commission obtained a preliminary injunction blocking the
proposed $1.4 billion merger of CCC Information Services and Mitchell International. It also
challenged CSL Limited's proposed $3.1 billion acquisition of Talecris Biotherapeutics (market
of plasma-derivative protein therapies). In addition, the Commission challenged the
consummated purchase by Ovation Pharmaceuticals of the right to the drug NeoProfen (on
August 31, 2010, a federal district court in Minnesota dismissed the FTC's case following trial;
the FTC has until November 1, 2010 to appeal the district court's decision).

DoJ Highlights: The Antitrust Division challenged 12 transactions, resulting in six consent
decrees, one transaction abandoned after DoJ's complaint was filed, and five transactions that
were abandoned or restructured after the Division informed the parties of its concerns.

DoJ Notable Challenges: The Antitrust Division sued to block the proposed acquisition of
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National Beef Packing, the fourth-largest beef packer, by JBS, the third-largest U.S. beef packer,
and the parties subsequently abandoned the transaction. Also, the Division challenged the
consummated combination of Microsemi Corporation and Semicoa, Inc., which resulted in a
consent decree requiring Microsemi to divest all assets it acquired from Semicoa.

HSR Compliance: The Commission and Antitrust Division monitor compliance with the
premerger notification program's filing and waiting period requirements and initiated a number of
compliance investigations in fiscal year 2009. During fiscal year 2009, the agencies brought two
enforcement actions, resulting in $2.2 million in civil penalties. (Sources for compliance
investigations include competitors and suppliers, as well as a review of newspapers and
industry publications for announcements of transactions.)

Industry Groups Receiving Attention: Merger enforcement was generally spread evenly
throughout industry groups. The following is the percentage of reportable transactions that
received merger enforcement attention in each industry: health services, 3.5%; chemicals &
pharmaceuticals, 6.1%; transportation, 3.9%; consumer goods & services, 15.2%; banking and
insurance, 12%; manufacturing, 7.9%; information technology, 8.2%; energy & natural
resources, 8.8%; and "other" 33.5% (the "other" category consists of industry segments that
include construction, educational services, performing arts, and non-classifiable
establishments).

For more information about the complex rules regarding premerger filing notifications, see the Kelley
Drye resource, Premerger Antitrust Requirements: The 2010 Hart-Scott-Rodino Premerger
Notification Sourcebook, available online.
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1 Federal Trade Commission, Bureau of Competition, Department of Justice, Antitrust Division, Hart-
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Revised Hart-Scott-Rodino (“HSR”) Premerger
Notifications Thresholds

January 26, 2011 | KELLEY DRYE CLIENT ADVISORY

On January 19, 2011 the Federal Trade Commission ("FTC") announced revised thresholds that
determine whether companies are required to notify federal antitrust authorities about a transaction
under the Hart-Scott-Rodino Antitrust Improvements Act ("HSR") and for the jurisdictional thresholds
that trigger the prohibition on interlocking directorates.

New HSR Thresholds

Size-of-Transaction Thresholds. Last year, the thresholds, which are revised annually to reflect
changes in the gross national product, were lower than the prior year for the first time. This year, the
threshold for reporting proposed mergers and acquisitions increased from $63.4 million to $66.0
million.

Size-of-Person Thresholds. If the value of the securities and assets held as a result of the
transaction is between $66.0 million and $263.8 million, the transaction must be reported in most
cases if either the acquired or acquiring person has annual net sales or total assets of at least $13.2
million and the other party to the transaction has at least $131.9 million in annual net sales or total
assets. If the value of the securities or assets exceeds $263.8 million, then the parties must report the
transaction notwithstanding the size of the parties.

New Interlocking Directorates Thresholds. Section 8 of the Clayton Act prohibits the same person
from serving as an officer or director of competing corporations if certain thresholds are met. The
new thresholds for the Act's prohibition on interlocking directorates are $26,867,000 for Section
8(a)(1) and $2,686,700 for Section 8(a)(2)(A).

Effective Dates. The revised thresholds will apply to all transactions that close on or after the
effective date of the FTC's notice, which is 30 days after its publication in the Federal Register. The
interlocking directorates threshold revisions will be effective upon publication in the Federal Register.
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U.S. Department of Justice, State AGs, and
European Commission Investigating Apple and
Major E-Book Publishers

December 8, 2011 | KELLEY DRYE CLIENT ADVISORY

On Wednesday, the United States Department of Justice ("DOJ") announced that it is investigating
whether Apple Inc. and major publishing companies agreed to fix prices for e-books, and that state
attorneys general continue to investigate the same conduct. This followed one day after an
announcement that the European Commission ("EC"), the European Union's antitrust enforcement
unit, is investigating the same conduct. Last year attorneys general in Connecticut and Texas
commenced their investigations, and soon afterwards several class action lawsuits were filed alleging
similar conduct. These developments demonstrate that concerted behavior can raise antitrust
concerns in digital media just as they do in print media, particularly when many expect that digital
technology promotes decreased distribution costs which should lead to decreased prices.

Background

Shortly after Apple launched the iPad in April 2010, the Texas and Connecticut attorneys general each
began investigating so-called "agency" agreements that Apple entered with the largest e-book
publishing houses. The Connecticut AG's inquiry also focused on Amazon's entry of similar deals
Before the advent of the iPad, the norm in the industry was that each retailer determined the ultimate
price to be paid by consumers for a particular book. The state attorneys general were concerned that
Apple and Amazon entered into a deal allowing the publishers to set the price which customers will
ultimately pay for e-books, with Apple getting a 30% share and essentially being the publisher's
"agent." By entering these deals with giant retailers Apple and Amazon, the attorneys general were
concerned that the publishing companies reduced the incentive of other retailers to offer lower prices.
Soon after the investigations were made public, private parties brought numerous class action
lawsuits against Apple and several of the publishers based on essentially the same conduct, and
requests to consolidate these matters are now pending before the U.S. Judicial Panel on Multidistrict
Litigation.

The EC and DOJ investigations are concerned with essentially the same conduct at issue in the state
AG investigations and class actions.

Implications

Digital media have the potential for an enhanced consumer experience, and distribution at lower cost.
Companies that publish or distribute digital media should be cognizant that price increases may be
accompanied by antitrust risk, particularly when the companies in an industry begin to employ similar
business models around the same time or employ similar prices. With new technologies developing
rapidly, antitrust enforcers are actively working to ensure that companies' business practices do not
hamper competitors' incentive to innovate or cut costs.

If you have any questions about the investigations, or could benefit from counseling in this area,
please contact the authors at the addresses below.
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Revised Hart-Scott-Rodino (“HSR”) Premerger
Notification Thresholds

January 25, 2012 | KELLEY DRYE CLIENT ADVISORY

On January 24, 2012 the Federal Trade Commission ("FTC") announced revised thresholds that
determine whether companies are required to notify federal antitrust authorities about a transaction
under the Hart-Scott-Rodino Antitrust Improvements Act ("HSR") and for the jurisdictional thresholds
that trigger the prohibition on interlocking directorates.

New HSR Thresholds

Size-of-Transaction Thresholds. Premerger notification must be filed if – among other things – the
value of a transaction exceeds the filing thresholds, which are revised annually, based on the change
in gross national product. For 2012, the threshold for reporting proposed mergers and acquisitions
subject to enforcement under Section 7A of the Clayton Act increased from $66.0 million to $68.2
million.

Size-of-Person Thresholds. If the value of the securities and assets held as a result of the
transaction is between $68.2 million and $272.8 million, the transaction must be reported in most
cases if either the acquired or acquiring person has annual net sales or total assets of at least $13.6
million and the other party to the transaction has at least $136.4 million in annual net sales or total
assets. If the value of the securities or assets exceeds $272.8 million, then the parties must report the
transaction notwithstanding the size of the parties.

New Interlocking Directorates Thresholds. Section 8 of the Clayton Act prohibits the same person
from serving as an officer or director of competing corporations if certain thresholds are met. The
new thresholds for the Act's prohibition on interlocking directorates are $27,784,000 for Section
8(a)(1) and $2,778,400 for Section 8(a)(2)(A).

Effective Dates. The revised thresholds will apply to all transactions that close on or after the
effective date of the FTC's notice, which is 30 days after its publication in the Federal Register. The
interlocking directorates threshold revisions will be effective upon publication in the Federal Register.

Kelley Drye & Warren LLP

Kelley Drye is recognized as a premier antitrust and competition firm. Our national reputation stems
from our proven track record of successfully representing clients in complex competition issues
arising under federal and state antitrust laws. Our professionals include officials from the ABA
Antitrust Section, and former officials of the United States Department of Justice Antitrust Division and
the FTC. Our firm is also supported by Georgetown Economic Services, an economic consulting
firm.

For more information about this client advisory, please contact:

William C. MacLeod
(202) 342-8811
wmacleod@kelleydrye.com
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