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Avoiding political science Washington lookout

The 2006 Magnuson-Stevens Reauthorization Act 
enhanced the role of the regional councils’ scientific 

and statistical committees. The law, borrowing heavily 
from the North Pacific model, puts SSCs in charge of 
setting the upper limit on annual catch levels.

Based on the experiences of the New England and 
Mid-Atlantic councils with 2010 specification setting, 
the transition to an enhanced SSC won’t be seam-
less. In fact, it was fortunate for at least three 
healthy fisheries — Atlantic herring, red crab, 
and spiny dogfish — that the SSC process had a 
“dry run” before fishing year 2011, when SSC 
recommendations become binding.

The Reauthorization Act requires councils to establish 
a mechanism for determining acceptable biological catch, 
or ABC, from which annual catch limits are derived. Once 
established, a council must set annual catch limits “that 
may not exceed the [SSC’s] fishing level recommenda-
tions.” In future years, the National Standard 1 guidelines 
establish this limit as the SSC-determined ABC.

The Northeast Region is perhaps unique, as the New 
England and Mid-Atlantic councils traditionally employed 
their SSCs as peer review bodies, relying on plan devel-
opment teams and technical committees of federal, coun-
cil, state, and other experts for routine management. 

Thus, many members of these councils’ SSCs do not 
have a detailed working knowledge of the stocks, fisher-

ies, or management challenges under the council’s juris-
diction. This is no small matter — one SSC decision can 
impact millions of dollars and thousands of jobs.

What problems were revealed? For one, despite the 
law’s requirement that an SSC “hold its meetings in con-
junction with the meeting of a council,” the New Eng-
land and Mid-Atlantic SSCs met on their own schedules, 
often by teleconference. This step limited, sometimes 
greatly, input by technical experts, council members, 
and stakeholders who collectively have a greater under-
standing of a fishery’s science and management aspects.

Without such input, SSC debate too often proceeded 
based on flawed assumptions and, occasionally, factual 
errors.

Not surprisingly, substantive flaws emerged, such as the 
New England SSC’s misunderstanding of a recent work-
shop’s recommendation. Despite the red crab fishery’s 
having been certified by the Marine Stewardship Coun-
cil, the SSC arbitrarily recommended a 2010 catch level 

based on one year’s landings, which were the lowest on 
record, and caused by poor market conditions.

The SSC did not follow standard scientific 
procedure by using multiple years’ landings be-
cause the body appeared to have had a funda-
mental misunderstanding of the data before it.

Poor, if not misleading, guidance from 
NMFS has also caused SSC missteps. With Atlantic spiny 
dogfish, NMFS scientists, acting either unilaterally or in 
accordance with bad legal advice, informed the Mid-
Atlantic Council’s SSC that it could not set the dogfish 
ABC above the level associated with the rebuilding fish-
ing mortality rate because the stock had not been “of-
ficially” declared rebuilt.

Not only is the premise wrong — dogfish were de-
clared rebuilt in the 2007 Status of U.S. Fisheries, the 
“official” roster of stock status — but it is the role of 
the councils to implement legal mandates, not the role 
of the SSCs. 

Status quo dogfish quotas were ultimately adopted, 
but only because market-driven reductions in the 2009 

Canadian catch allowed the New England and Mid-
Atlantic councils to avert a 25 percent cut by reducing 
“management uncertainty.”

Nonetheless, the SSC’s flawed advice prevented the 
councils from considering a quota increase based on a 
higher target rate. A NMFS report suggested that a dog-
fish ABC set on a fishing mortality rate from the rebuild-
ing rate of 0.11 all the way up to 0.284 could achieve the 
fishery management plan’s goals. 

Finally, without empirically derived ABC control 
rules, an SSC can usurp a council’s management role, as 
almost occurred for Atlantic herring. The SSC decided 
to peg the 2010 herring specifications to “current catch,” 
but then struggled on whether that level should be a 
single year or a three-, five- or seven-year average.

The decision made a difference and resulted in speci-
fication options from 90,000 to 109,000 metric tons, all 
below the 145,000-metric ton overfishing level. Lacking 
objective criteria, this debate was guided by SSC mem-
bers’ personal risk preferences. 

Granted, setting catch levels for such a wide range of 
species in a relatively short time span is difficult. It is, 
however, a serious endeavor nationwide. To improve 
the process, we recommend the following steps:

• An SSC should, as the law provides, meet at the 
same time and location as its council, and do so in open 
meeting with the relevant technical experts for the spe-
cies under discussion.

• Each plan should have an objective ABC control 
rule. Crafted to incorporate scientific uncertainty, the 
control rule should be a formula that is used to set an up-
per limit on catch limits. SSCs should discuss and explain 
other sources of uncertainty, but final decisions should 
remain with the councils.

These two simple steps alone would go a long way 
towards rectifying this year’s problems.

David E. Frulla is a partner and Shaun M. Gehan is an 
associate in the Washington, D.C., office of Kelley Drye & 
Warren LLP.

By David E. Frulla and Shaun M. Gehan

FEBRUARY 2010 • NATIONAL FISHERMAN   7

The Oyster Question
Scientists, Watermen, and 
the Maryland Chesapeake 
Bay Since 1880
By Christine Keiner
University of Georgia Press, 2009
Hardcover, 344 pp., $44.95
www.ugapress.org

Author offers thorough examination  
of Maryland’s iconic oyster fishery

“It’s like your backyard 
being full of deer,” 

says Harold Loftes, 
captain of the F/V Mary 
L. “If it’s full of coyotes, 
it’s not going to be full 
of deer. Fish are the same 
way. Fish are predators. 
They eat each other.”

Loftes’ analogy 
succinctly illustrates 
the argument so many 
fishermen are making 
today in fighting the 
Magnuson-Stevens 
Act requirements of 
simultaneous abundance. 
It also strips away a little 
of the cuteness quotient 
some groups would have 
us apply naïvely to the sea.

Any fisherman or sailor will tell you the sea is 
beautiful, but it’s not cute; it’s mysterious and complex, 

which means its problems cannot be solved with models 
and the one-note solution of fleet slashing.

This film by South Kingstown, R.I., draggerman 
Brian Loftes, is gritty and honest. It does not have the 
glossy package of some recent fishing documentaries but 
is the story by the fishermen for the fishermen, giving 
voice to those who have been marginalized by NMFS 
instead of being served by their own government 
agency. These are the guys who see every day what is 
wrong with government quotas and sampling.

This long-awaited documentary (see “His candid 
camera” NF April ’09, p. 30) packs a punch with well-
known voices from across the industry — Nils Stolpe, 
Sig Hansen, Brian Rothschild — as well as voices of the 
New England groundfish fleet.	 — Jessica Hathaway

in Rochester, N.Y., 
understands that a 
variety of factors have 
played a role in the 
fishery’s troubles.

In Keiner’s view, 
state officials, scientists 
and oystermen created 
a regulated commons 
that allowed the oyster 
fishery to thrive for 
decades. A variety of 
natural and unnatural 
disasters occurred in the 
1980s, and imperiled 
the resource. Keiner also 
understands that factors 
such as industrial and 
agricultural pollution 
have played a large role 
in the decline of the 
bay’s oyster stock.

Keiner applies 
perspectives of environmental, agricultural, political and 
social history to examine the Maryland fishery.

— Linc Bedrosian

Rhode Island draggerman’s documentary 
gets to the heart of the real fishing crisis

Truth: Fishing Crisis 
or Government 
Mismanagement?
By Brian Loftes
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Someone possessing only a cursory familiarity with 
the plight of Chesapeake Bay’s once-thriving oyster 

fishery might wrongly assume overfishing caused its 
decline. And author Christine Keiner knows it.

Keiner, who teaches environmental studies and the 
history of science at Rochester Institute of Technology 
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