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Introduction

Since the beginning of the modern administrative state, which academics generally
attribute to the New Deal of the 1930s,> we have seen cycles of growth and decline
in the size of the federal workforce.®> These cycles appear to have at least a loose
correlation to a broadly-shared national perception about the importance of public
service. Among his many roles, a president may also serve as a head hunter-in-
chief, and this might be a role President Obama is assuming aggressively, both as
part of his philosophy of governing and to some extent out of sheer necessity.

In addition to facing a global economic crisis and ongoing military and diplomatic
challenges, President Obama also oversees a federal workforce that has receded to
levels generally prevalent 40 years ago, and whose most experienced members are
nearing retirement age. Not only must the Obama Administration find professionals
to implement its major policy objectives; it must also ensure that the government
replenishes the skilled workforce necessary to carry on existing functions, not the
least of which include administering Social Security and Medicare in an era of
unprecedented usage.

The Shrinking Federal Workforce

Currently, there is a substantial “graying” of the federal agency workforce. Fifty-eight
percent of federal workers are over age 45, compared with forty-one percent in the
private sector.* An astonishing seventy-six percent of those serving in the Senior
Executive Service will be eligible to retire in 2012° - a “cycling out” of the generation
of civil servants who entered public service in the 1960s.¢ Numbers also suggest that
the federal workforce has not been replenished. After a rapid build up of federal
employment between 1960 and 1967, the growth rate slowed significantly during the
next 25 years, flattening out during the 1980s. (See Figure 1.”) During the 1990s,
the federal workforce declined as quickly as it had increased during the 1960s,
before a slight build-up post-9/11. Commentators confirmed the demonstrable trend:
The private sector had become the favored destination for many well-educated
professionals.®
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Federal Government Employment, 1960-2009
seasonally Adjusted, Excluding U.S. Postal Service
Employment, Hours, and Earnings from the Current Employment Statistics survey (National)
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Incentives for professionals to remain in federal service also declined. Until recently,
private sector professional pay scales in Washington and New York were magnitudes
higher than public sector salaries, particularly for those just out of college.® In
October 2006, CNN.com reported that nearly 40 percent of federal government
employees said they were dissatisfied with their pay.*® Working conditions have not
been particularly enticing for federal workers either, even the prominent ones. While
much was made over former Bush Administration Interior Secretary Dirk
Kempthorne's remodelling of his private bath, an incoming senior Commerce
Department official was met with a large rat in her private bath on her very first day.
Dating back a decade, in a report to Congress, the National Commission on Public
Service concluded that a decline in attitudes of federal employees regarding their
jobs was creating a “quiet crisis.”* In addition, the scape-goating of public
employees as “bureaucrats” was very much part of the political discourse throughout
the 1980s, 1990s, and into the 2000s.

For his part, President George W. Bush outsourced many governmental functions,
aggressively pursuing a policy of “competitive sourcing” and subjecting “as many of
the government's approximately 850,000 ‘commercial’ jobs as possible to
privatization.”? These policies created friction between the Administration and public
employees, their unions, and congressional Democrats.** Moreover, some of these
functions would seem to be among the most central to the federal government's
mission. For instance, a share of the interrogations in lIraq, and often a large
measure of the security functions overall, were undertaken by private contractors.
Part of this trend might have been necessitated by the reliance on an all-volunteer
military to fight two wars, but, in some sense the message was clear: A Blackwater
employee would most likely make several times as much as if he or she had stayed
in the active duty military.>
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Presidents Do Make a Difference in Macro Public Service Trends

Presidents can and do set the tone for public service. The last two eras of significant
growth in the civilian, non-postal, non-Census workforce occurred during the 1930s
and 1960s.** These were times when the nation was led by activist chief executives
who generally made a call to public service a centerpiece of their administrations.
And, whether as a credit to these chief executives' oratorical powers or the
irresistible lure of an opportunity to help meaningfully address issues of transcendent
importance, the Franklin Roosevelt and Kennedy/Johnson Administrations
undoubtedly presided over the last century’s two major expansions of public service.

Presiding in a time of severe economic crisis, President Roosevelt virtually created
the modern administrative state,” and then faced the challenges of World War II.
Aside from the creation of a host of new agencies and regulatory bodies, such as the
Federal Deposit Insurance Corporation and Securities and Exchange Commission,
Roosevelt presided over the “com[ing] of age” of the public enterprise form of
government, including, most famously, the Tennessee Valley Authority.:®

During the 1960s, President Kennedy set the stage for a growth in public service,
calling on Americans to “ask not what your country can do for you - ask what you
can do for your country.”* While the challenges facing the nation in 1960 - including
civil rights, the Cold War (and the “missile gap”), the space program, and a call for a
national project to bring freedom and prosperity to all parts of the world - differed
markedly from those of the 1930s, a generation of Americans appeared to have
become engaged. President Kennedy's rhetoric was matched by a large expansion of
federal agencies and authority (carried forward under President Lyndon Johnson),
which brought engineers, lawyers, teachers, and other professionals in large
numbers into the public sector through the Peace Corps, NASA, the Pentagon, and
many other New Frontier and Great Society institutions.

By contrast, the period during the 1970s and 1980s has been described as a “quiet
crisis” for the federal civil service.* President Ronald Reagan entered office stating:
“Government is not the solution to our problems; government is the problem.”>
President Reagan continued making the same point well into his second term.=
Perhaps as a result, one commentator contends that “[b]y the end of the 1980s, the
gap between federal and private pay had widened, attacks on government by the
media and political candidates were at an all-time high, the Office of Personnel
Management had been weakened by a director who believed that mediocre was good
enough for government, and the public had lost confidence in its elected and
appointed leaders.”? This trend continued through the 1990s, with President Clinton
declaring in his 1996 State of the Union Address that “[t]he era of big government is
over.”» President Clinton ultimately presided over eight consecutive years of
declining federal employment.

By the time President George W. Bush took office in 2000, the federal workforce had
shrunk to levels not seen since the mid-1960s. As explained above, President Bush
then aggressively pursued a policy of “competitive sourcing” and privatized some
850,000 federal jobs.?* The pendulum had fully swung. As a noted commentator on
the public workforce recently explained, from the patriotic call to service in the 1960s
to almost three decades of disparagement in the 1980s, 1990s, and early to mid-
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2000s, the ranks of the federal civil service have become depleted, discouraged, and
aged.”

Under the Obama Administration, there is at least an attempt to reverse these trends
and revitalize a spirit of public service. Beyond the rhetoric of wanting to “make
government cool again,” President Obama has also shown a substantive interest in
federal personnel issues by, for instance, inviting Office of Personnel Management
head John Berry to participate in Cabinet meetings.>® As explained below, several
factors may be converging in the Obama Administration to revitalize the federal
sector, among them an oratorical emphasis on the values of public service, an
increase in the scope of authority and entrustment of responsibility, and concerted
attention to specific managerial and workforce recruitment and development

A New Era of Professional Public Service?

Both the 1930s and 1960s witnessed charismatic presidents issuing not just a call to
government service, but a call to participate in major, if not transformative,
governmental initiatives. Regardless of one's political views on these initiatives, the
opportunities to participate in implementing them galvanized many to enter public
service during the Franklin Roosevelt and John F. Kennedy (and on into the Lyndon
Johnson) Administrations. For its part, the Obama Administration is in the process,
through a series of regulatory and policy changes, of returning serious responsibility
for both day-to-day government, as well as the economic recovery program, broadly
defined, to those who have long been castigated as “bureaucrats.”

This shift is not, however, solely the result of the federal ownership stake in financial
institutions and certain automakers. Taking President Obama at his word that he has
no ambition to run banks and or build cars, he does in fact have a goal of having
federal servants govern and administer far more actively than they have in years.®
That step, alone, might do as much to return the luster to federal service as any pay
raise in hard times ever will.

Perhaps the most direct indication of the Obama Administration's effort is its recently
announced decision to return some 140,000 jobs from private contractors to the
federal workforce.* Moreover, President Obama has paid a great deal of attention to
the professional federal workforce, issuing a series of memoranda and public
statements addressing its needs, importance, and issues.®* An even more tangible
indication of this shift can be seen in the changes in law, regulations, and policy that
the Administration is promoting. As a fundamental matter, President Obama is set to
invest an extraordinary amount of confidence in the federal workforce to make good
decisions, with far less influence from the private sector.

The Obama Administration and Expanded Responsibilities for the Public Sector

Since the Obama Administration has taken office, it has revived or placed new and
significant responsibilities with government agencies and their employees. For
example, on March 20, 2009, President Obama issued an Executive Memorandum
setting forth the conditions for allocating monies appropriated by the American
Recovery and Reinvestment Act (“ARRA”), a.k.a., the stimulus package. The
President set forth his determination to invest authority over key spending decisions
and priority-setting with agency experts, with minimal input from outside influences,
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explaining, “[w]e must .. empower executive department and agency officials to
exercise their available discretion and judgment to help ensure that Recovery Act
funds are expended for projects that further the job creation, economic recovery,
and other purposes of the Recovery Act.”

The Administration has taken steps to limit outside influence and focus ARRA
authority in executive agencies. On July 24, 2009, the Office of Management and
Budget (“OMB”) announced the White House's plan to extend to all persons (not just
federally-registered lobbyists) restrictions implemented in March on oral
communications with federal officials regarding ARRA projects. However, this broader
communication restriction applies only after competitive grant applications for
stimulus funding are submitted. While this revision relaxed communication
restrictions applicable to registered lobbyists, it continued the special disclosure
requirements relating to communications on ARRA projects and policy by registered
lobbyists.®* Even after the Administration refined these guidelines, their tenor
remains, as does the message that the Administration is looking for less outside
guidance.

Another hallmark of the new Administration has been a renewed focus on the
importance of science in decision-making. Apparently as a reaction to at least the
perception that under President Bush, empirical research occasionally took a
backseat to politics and preferred policy outcomes, President Obama distributed
another Executive Memorandum titled “Scientific Integrity.” Stating that, “science
and the scientific process must inform and guide decisions of my Administration on a
wide range of issues,” the President charged his director of the Office of Science and
Technology Policy to coordinate and develop protocols for development and use of
scientific information in the policy-making process with all agency and executive
department heads.*

Consistently, the Administration appears poised to rely on the work product of
agency scientific and technical experts. One concrete example of this new approach
is the Environmental Protection Agency's (“EPA™) recent proposal to find that carbon
dioxide, methane, and other so-called greenhouse gases constitute “air pollution”
(under the Clean Air Act (“CAA”)) that may reasonably be anticipated to endanger
public health and welfare.®* Based on a technical support document prepared by EPA
scientists, this finding is a legal predicate to CAA-based greenhouse gas emissions
regulations, such as for new vehicles.

Additionally, the Administration decided to exercise the discretion granted by
Congress in ARRA to withdraw, without public notice and comment, Bush-era Interior
Department guidance concerning when, under the Endangered Species Act (“ESA”),
federal agencies are required to consult with experts at the Fish and Wildlife Service
(“FWS”) and National Marine Fisheries Service (“NMFS”) over the impacts of agency
actions. In part, through its definition of “indirect effects,” the consultation rule had
limited consideration of the effects of greenhouse gas emissions on threatened and
endangered species.*® The withdrawal of consultation rule vests the scientists and
policymakers at FWS and NMFS with a much greater role in determining the nation's
response to climate change, with implications for the licensing and approval of many
types of private sector activity. While considerable debate exists over these policies'
wisdom and scientific underpinning, there is no doubt that, as to those in the civil
service, these executive decisions signal a new era of prominence and responsibility.
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The Obama Administration might also be set to substantially re-order the agency
regulatory review process under Executive Order (“EO”) 12866, pursuant to which
the OMB ensures regulations are consistent with applicable law and “the President's
priorities.”” Under EO 12866, most agency rules must be submitted to OMB for
review and approval prior to final issuance. In preceding administrations (and
particularly in the last Bush Administration), the OMB review and approval processes
served as an executive branch filter on agency rulemaking and decision-making. This
process became a point of friction with agency personnel and many advocacy
groups.

President Obama has asked OMB Director Orszag to develop recommendations on a
number of matters, including the relationship between OMB's Office of Information
and Regulatory Affairs (“OIRA™) and the agencies.*® This request comes in response
to complaints, particularly with regard to science-based rules, that OIRA, which
conducts these regulatory reviews, and OMB do not have the expertise required to
appropriately analyze and assess proposed regulations. The ordered review indicates
that the Administration might be considering significantly diminishing OMB's and
OIRA's regulatory roles, in favor of decision-making by agency officials and scientists
themselves. While President Obama has nominated Cass Sunstein, a well-respected
Harvard University law professor, to head OIRA, it remains to be seen if (and if so,
how), the Administration will continue to provide for a strong and impartial
OMB/OIRA review process as a check on aggressive agency regulatory agendas.

The Troubled Asset Relief Program (“TARP”) and the subsequent Financial Stability
Plan (“FSP”) put in place by the Obama Administration are also good examples of
federal initiatives requiring professionals with specialized skill sets. Both programs
dramatically enhance the Treasury Department's role in securing the nation's
financial and economic health and require highly-skilled and dedicated employees to
address important financial problems with complex solutions. Through both
programs, the Treasury Department, in conjunction with the Federal Reserve and the
Federal Deposit Insurance Corporation, has orchestrated the movement of $2 trillion
dollars in an attempt to stabilize the financial sector, increase the availability of
credit, and address underlying factors like “legacy” or “troubled” mortgage-backed
assets. Many of the programs have come with new “strings,” including stress tests
for large banking institutions, and other transparency and accountability measures
(e.g., corporate compensation requirements), intended to promote lending, increase
integrity, and protect the taxpayer investment in the various TARP/FSP programs.

The Obama Administration also has repeatedly stated that financial system recovery
and prevention of future problems can only be sustained through major reform of the
financial services regulatory regimes. This summer, the Administration released an
expansive plan for restructuring aspects of the financial system regulatory structure
and enhancing the existing authorities of financial system regulators.* Several major
aspects of the plan have been met with opposition by those who fear the steps would
take government involvement in the financial system too far. First, the plan seeks to
expand the authority of the Federal Reserve by tasking it with systemic risk
regulation. Basically, the Federal Reserve would be responsible for supervising and
regulating the safety and soundness of firms whose combination of size and
interconnectedness might pose risks to the broader systems (Tier 1 Firms). Second,
the plan would grant government intervention and resolution authority over such
firms should they come to pose an imminent threat to financial stability. Third, the
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plan would create a new government agency to regulate consumer financial services
products. The plan includes a host of other reform measures aimed generally at
increasing transparency and accountability in financial markets, from regulation of
hedge funds to standardized derivatives.

The types of people needed to make a success of these ambitious financial
regulatory programs are the very ones who, in general, have chosen Wall Street and
financial sector careers over public service in recent years. The Obama
Administration is working to fill the senior ranks at Treasury and other financial
regulatory agencies. The question is whether his call to service and initiative to raise
the status of public servants will result in his being able to fill the remaining ranks of
these agencies with the types of professionals necessary to make this new regulatory
and financial system stabilization a success.

Conclusion

Shifts in perceptions of the value of the federal workforce over the past century have
been, in large measure, due to differences in presidential governing philosophies and
the exigencies of the day. Our point here is not to ascribe a normative preference for
one approach over another. Indeed, it may be that our democratic system somehow
ultimately manages to produce the type of government it needs to meet the
challenges it faces. What is clear is that the current Administration is focusing on
enhancing the government's regulatory and oversight capabilities, largely through
efforts to revive a sense that public service is once again important. Indeed,
President Obama's success in recruiting and maintaining an executive branch team
to support his ambitious endeavors might play a significant part in determining
whether his presidency succeeds or fails. This trend bears understanding, no matter
which side of the divide one stands on.
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