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Regulatory Overview

« CAN SPAM

e Federal law that governs email marketing.
 No private right of action for consumers.

 Preempts state laws except to the extent they prohibit falsity or deception.
e State Laws

* More than 30 states have email marketing laws.

* No one paid attention to those laws, until now....



Washington CEMA

e Can’t send commercial email to an address “the sender knows, or has reason to
know, is held by a Washington resident that...(b) contains false or misleading
information in the subject line.”

e Statutory damages:
e Currently $500 per email (without having to prove damages).
 Can be trebled.

 Example of Potential Impact:

One email with an (allegedly) misleading subject line sent to 100,000 WA residents could lead to
liability of $50 million (or more).



Brown v. Old Navy

Cld Hawvy B0I0Z2
E¥ou: FIFTY PERCENT OFF all dressas

(Today onlyl)

*Seriously! Don't miss this one-day...

Cid Navy BlI7f20z2
ATTH: Undar 48 deals are confirmed +

HALF OFF ALL DRESSES has arrived Loday
*This is not a drill. Our biggest...

Cild Mawy iz
$12.50 JEANS {today only!) 4+ you're due

fer 58 STYLES e
*Wait, thera's more. We have... ]
Cld Nawy 4/30/2022
Mo jckel 512.50 JEANS (today only) + 515
T-SHIRT DRESSES

“serioushy! Our best deals are...

2ld Hawvy 19300200
Ho joke, it's CYBER TUESDAY! 50% off has
been extended for ONE. MORE. DAY. yirg

e Plaintiffs argued Old Navy violated CEMA.

* The complaintincluded 91 subject lines.

Oild Nawy 1282021
FINAL HOURS: 50% OFF *and® §7 PJ pants
*The clock is ticking on our...

Old Havy B0
TWELVE DOLLAR compression laggings
O D you miss it? We brought

Cld Nawy S50
£12 women's compressicn legoings,

today only

*Click now to grab your par...
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WA Supreme Court Decision

e What type of deception does CEMA prohibit?

e Acompany violates the law even when false or
misleading information doesn’t deceive consumers
about the commercial nature of an email.

L L CEMA protects consumers
by requiring that commercial
emails communicate
honestly about the terms of a
given promotion or sale in the
subject line. 7Y




The Floodgates Open

 Eight lawsuits were filed in the first 20 years after CEMA was enacted.
* More than 100 lawsuits have been filed in the year since Brown was decided.

e Class action plaintiff firms are actively soliciting clients.
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Challenges to CEMA

e Main theories:
e CEMAis preempted by CAN SPAM.
e CEMA violates the dormant commerce clause.

e Courts have rejected both.

* Apending motion argues that CEMA violates the Due Process Clause.
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March Amendment

The amendment makes two key changes:

« Damages are reduced from $500 per message to $100 per message, or actual damages,
whichever is greater.

* A plaintiff must prove that a sender either actually knew a subject line was false or misleading, or
that objective facts show they reasonably should have known.

The changes will become effective on June 11, 2026.

The Washington Retail Association hopes to find a better solution in 2027.

Plaintiffs must still allege and prove that “the sender knows, or has reason to know,
Is held by a Washington resident that...(b) contains false or misleading information
in the subject line.”



Beyond Washington




Themes

* The low-hanging fruit:
e Sales extended

 False sense of urgency

e Stretching a little further:
 Reference pricing

* Free offers



Reference Pricing

e FTC guides state that a former price must be “actual, bona fide price at which the
article was offered to the public on a regular basis for a reasonably substantial

period of time.”

* Approximately 20 states have pricing laws, many of which are ambiguous:
e “Prevailing” price
e “Reasonably substantial period of time”

* Even states without pricing laws can pose risks.



Lee v. Nordstrom Complaint

€L Inreality, Nordstrom
calculated the “xx% Off”
statements from fictitious
list prices at which
Nordstrom never or almost
never offered the products. 99



Lee v. Nordstrom

* The case is still pending.

However, a decision in a non-CEMA case may provide some hope....
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Montes v. SPARC Group Complaint

AEROPOSTALE GIRLS GUYS JEANS AERO WORLD NEW ARRIVALS CLEARANCE Q @ = 2 B/

Bottoms # Leggings + Active / Seriously Soft Heathered High-Rise Leggings

k£ The advertised regular price
and discount for the

Seriously Soft Heathered

High-Rise Leggings Leggings...were false and
$600$ deceptive because,
unbeknownst to Ms.

iy o Montes, Aéropostale had
CoLon: weskim ores almost never offered the
@ Leggings at the advertised
regular price of $12.50. 99
© Frron

* Not a CEMA case.




Montes v. SPARC Group

e 9% Circuit asked WA Supreme Court whether Montes demonstrated she suffered
an injury covered by the Washington Consumer Protection Act.

e The Supreme Court said no:

e “Aconsumerdoes not suffer aninjuryin ‘her business or property’ when she purchases — and
obtains and keeps — the fungible product she sought to obtain but does so because the seller
misrepresented the product’s price history.”

e “Her allegations do show disappointed expectations. But disappointed expectations do not
support a CPA claim.”
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Free Offers

FTC Free Guides

 The term “free” indicates that a recipient pays nothing for the item and no more
than the regular price for any required purchase.

e Allterms “should be set forth clearly and conspicuously at the outset of the offer
so as to leave no reasonable probability that the terms of the offer might be

misunderstood.”

Kelle
Drye



Scott v. Bloomingdales Complaint

£ L This subject line implies
that a “free gift” is being
provided unconditionally
and at no cost to the
recipient. 9%



Scott v. Bloomingdales

District Court of Maryland dismissed the complaint:

A commercial e-mail with a promotional subject line is not required to include every conceivable
limitation on an offer, and the absence of a meaningful limitation alone is not enough to make a
subject line false or misleading.
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Repperger et al v. Ulta Salon Complaint

L L This subject line implies
that a gift is being provided
unconditionally and at no
cost to the recipient just by
opening the email. 39



Repperger et al v. Ulta Salon

US District Court for the Eastern District of Washington allowed the case to proceed:

For purposes of this motion, the Court accepts as true the “free gift” and “percentage discount”
email subject lines identified by Plaintiffs are false or misleading as alleged based on the
limitations and restrictions contained in the bodies of the emails.”
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California’s Anti-Spam Law

* The law prohibits:

 Unauthorized use of third-party domains;

* Falsified, misrepresented, or forged header information; and

e Subject lines that sender knows are likely to mislead recipients about material facts.
* Private right of action:

* Arecipient of an “unsolicited commercial e-mail advertisement” can bring an action.

e Statutory damages of $1,000 per email.
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Lawsuits

e One firm has filed over 50 cases.

 Many of these complaints target affiliate marketing.

Kelle
Drye



Purscelley v. Optima Tax Relief Complaint

From: Optima Tax Relief <UltravioletBlockchainGearCalm@richardwacker.com>
Date: January 17, 2026 at 10:16:56 PM PST « . .
To: tommyp2019@yahoo.com Everything that people rightfully
Subject: Stop stressing over your tax debt DdzMvZ hate about s pam 2

Reply-To: richardwacker.com

) e Unauthorized use of a domain
-~ \[@,Ol’ﬁ'.p."m}‘ name

* Misrepresented header

SOIVQ YOUI information

IRS Ta_x PrOblemS * Deceptive subject line and

contents

Optima Tax Relief specializes in
resolving IRS or State Tax Debt.

el rFree csiiimnale
b o A S AR B D A b LI L bt

WHY CHOOSE US




Rodriguez v. Endurance Warranty Services, L.L.C.

e Southern District of California granted MTD on:
 Unauthorized use of third-party domains
Preempted by CAN SPAM
e Falsified, misrepresented, or forged header information
Preempted by CAN SPAM

e Southern District of California denied MTD on:

e Subject lines that sender knows are likely to mislead recipients about material facts

Not preempted by CAN SPAM
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Subject Lines to Avoid

e Subject lines stating a sale ends on a specific date if the sale is extended (or you
will soon launch a similar sale).

e Subject lines creating a false sense of urgency.
e Subject lines referring to “free” gifts.
e Subject lines that contradict claims in previous emails.

e Subject lines that advertise discounts if products weren’t regularly offered at the
former price.

e Subject lines with anything else that could be misleading.
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Additional Tips (with a California Focus)

e Opt-in
 Only send commercial emails to people who have opted in.

* Maintain records of opt-in.

o Affiliates
* Require compliance with laws.
* Address indemnification.
* Provide guidance.

 Monitor performance.
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Thank you.

Jeff Castello Gonzalo Mon ;
gcastello@kelleydrye.com gmon@Kkelleydrye.com
973-503-5922 202-342-8576 |
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