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DISCLOSURE STATEMENT 

Pursuant to New York Court of Appeals Rule 500.l (f), the Consumer Data 

Industry Association ("CDIA") hereby discloses that it is an industry trade 

association that has no parent companies, subsidiaries, or affiliates. 
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CERTIFIED QUESTIONS 

(1) Does Section 296(15) of the New York State Human Rights Law, prohibiting 

discrimination in employment on the basis of a criminal conviction, limit liability to 

an aggrieved party's "employer"? 

(2) If Section 296(15) is limited to an aggrieved party's "employer," what is the 

scope of the term "employer" for these purposes, i.e. does it include an employer 

who is not the aggrieved party's "direct employer," but who, through an agency 

relationship or other means, exercises a significant level of control over the 

discrimination policies and practices of the aggrieved party's "direct employer"? 

(3) Does Section 296(6) of the New York State Human Rights Law, providing for 

aiding and abetting liability, apply to §296(15) such that an out-of-state principal 

corporation that requires its New York State agent to discriminate in employment 

on the basis of a criminal conviction may be held liable for the employer's violation 

of §296(15)? 
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STATEMENT OF INTEREST 

The Consumer Data Industry Association ("COIA") is an international trade 

association, founded in 1906, and headquartered in Washington, D.C. As part of its 

mission to support companies offering consumer information reporting services, 

COIA establishes industry standards, provides business and professional education 

for its members, and produces educational materials for consumers describing 

consumer credit rights and the role of consumer reporting agencies ("CRAs") in the 

marketplace. CDIA is the largest trade association of its kind, with a membership of 

approximately 150 consumer credit and other specialized CRAs operating in the 

United States and throughout the world. 

CDIA's member CRAs provide a number of services to New York employers, 

including employment background and other screening services that are not only 

useful in evaluating job applicants, but also critical to ensuring public safety. The 

ability of CRAs to provide information necessary to achieve these important goals 

may be substantially impaired if Appellants succeed in expanding the definition of 

"employers" or extending employer-based liability under the New York State 

Human Rights Law so broadly as to encompass any entity that "simply [has] a 

contractual relationship with the employing company" without regard to whether 

that entity exhibits control over the employee or prospective employee. 
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Accordingly, CDIA has a substantial interest in the outcome of this matter on 

behalf of its member CRAs that provide valµable services to employers in the state 

ofNew York. CDIA has filed a Motion for Leave to File this brief, to which motion 

the Appellants and Appellees have consented. 
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SUMMARY OF ARGUMENT 

The language of Section 296(15) of New York Huma_n Rights Law 

(''NYHRL") is straightforward, and consistent with relevant sections of New York 

Corrections Laws, which proscribe the permissible uses of criminal record data in 

connection with employment. When viewed in context of the NYHRL, and in light 

of the related New York statutes, it is clear that Section 296(15) only applies to 

"employers." 

In determining who is an "employer" for the purpose of Section 296( 15), this 

Court should limit the application to persons exerting ongoing and substantive 

control over the individual. The common denominator in each of the agency tests 

before the Court-the single employer test, the joint employer test, and the economic 

realities test-is whether the entity controls the employee's activities. Appellants 

seek to expand the definition of "employer" to third-parties with no relationship to, 

much less control over, a company's employees. Such an expanded definition of 

"employer," however, would create an absurd result, where information providers 

like CRAs could become liable for decisions made by true employers using their 

data. Subjecting neutral data providers like CRAs to an anti-discrimination statute 

as an "employer" is unreasonable and does not serve the public interest. 

Accordingly, this Court's determination of the scope of "employer" should ensure 
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that any expansion of the definition beyond a "direct employer" is limited to persons 

exerting ongoing and substantive control over individuals. 1 

1 Certified question no. 3 is focused on the facts of this case, namely whether "an out-of-state 
principal corporation that requires its New York State agent to discriminate in employment on 
the basis of a criminal conviction may be held liable for the employer's violation of §296(15)," 
and therefore does not implicate consumer reporting agencies. Accordingly, COIA does not 
address this question in its brief. 
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ARGUMENT 

I. THE RESPONSIBILITY TO COMPLY WITH THE NEW YORK 
HUMAN RIGHTS LAW IS LIMITED TO EMPLOYERS. 

The plain language of the NYHRL and the related Corrections Law, makes 

clear that NYHRL Section (15) applies only to "employers. " 2 Accordingly, this 

Court must answer the first certified question - "does Section 296(15) of the New 

York State Human Rights Law, prohibiting discrimination in employment on the 

basis of a criminal conviction, limit liability to an aggrieved party's "employer"? -

in the affirmative. 

As an initial matter, in construing its statutes, New York follows the plain 

meaning rule (with certain exceptions not argued or relevant here). "When ... a 

statute is clear and unambiguous, courts are obligated to construe the statute so as to 

give effect to the plain meaning of the words." Cole v. Mandell Food Stores, Inc., 

710 N.E.2d 244, 246 (N.Y. 1999). Fortunately, in the matter before this Court, th·e 

statutes at issue are clear and unambiguous; each of them clearly govern the activities 

of employers and their conduct with respect to their actual or potential employees. 

2 While not applicable here, NYHRL Section 15 also applies to the State's agencies and offices 
with respect to licenses issued in New York. N.Y. Exec. Law§ 296(15). 
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Section 296(15) of the NYHRL prohibits discrimination in violation of Article 

23-A, as follows: 

It shall be an unlawful discriminatory practice for any person, agency, 
bureau, corporation or association, including the state and any political 
subdivision thereof, to deny any license or employment to any 
individual by reason of his or her having been convicted of one or more 
criminal offenses ... when such denial is in violation of the provisions 
of article twenty-three-A of the correction law. 

N.Y. Exec. Law§ 296(15) ( emphasis added). The term "employer" is not separately 

defined by the NYHRL; rather, the NYHRL states only that it "does not include any 

employer with fewer than four persons in his or her employ .... " N.Y. Exec. Law 

§ 292(5). 

Therefore, to determine the applicability of the NYHRL, the Court should 

look to the Corrections Law. New York Article 23-A prohibits any application for 

license or employment from being "denied or acted upon adversely by reason of the 

individual's having been previously convicted of one or more criminal offenses" 

unless: 

(1) There is a direct relationship between one or more of the previous criminal 

offenses and the specific license or employment sought or held by the individual; or 

(2) the issuance or continuation of the license or the granting or continuation of 

the employment would involve an unreasonable risk to property or to the safety or 

welfare of specific individuals or the general public. 

N.Y. Corr. Law§ 752. 
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In determining whether one of the two exceptions set forth in Section 752 

apply, "the public age_ncy or private employer" must consider the following eight 

factors: 

(a) The public policy of this state, as expressed in this act, to 
encourage the licensure and employment of persons 
previously convicted of one or more criminal offenses. 

(b) The specific duties and responsibilities necessarily related to 
the license or employment sought or held by the person. 

( c) The bearing, if any, the criminal offense or offenses for which 
the person was previously convicted will have on his fitness 
or ability to perform one or more such duties or 
responsibilities. 

( d) The time which has elapsed since the occurrence of the 
criminal offense or offenses. 

(e) The age of the person at the time of occurrence of the criminal 
offense or offenses. 

(f) The seriousness of the offense or offenses. 

(g)Any information produced by the person, or produced on his 
behalf, in regard to his rehabilitation and good conduct. 

(h) The legitimate interest of the public agency or private 
employer in protecting property, and the safety and welfare 
of specific ·individuals or the general public. 

N.Y. Corr. Law§ 753. For the purposes of the statute, the term "private employer" 

is defined as "any person, company, corporation, labor organization or association 

which employs ten or more persons." N.Y. Corr. Law § 750(2). 

The Corrections Law clearly places the responsibility for compliance with the 

anti-discrimination provisions, and specifically the responsibility to consider the 

eight factors, on the "private employer." Section 296( 15) of the NYHRL - which 
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creates a cause of action for denying employment in violation of the Corrections 

Law - must similarly be limited to "employers." 

II. THIS COURT SHOULD NOT DEFINE "EMPLOYERS" TOO 
BROADLY SO AS TO RENDER IT MEANINGLESS OR BRING 
UNINTENDED THIRD PARTIES WITHIN ITS SCOPE. 

Having answered the first certified question in the "affirmative," this Court 

must determine what entities are encompassed by the term "employer," specifically 

whether the term includes a person or entity who is not the aggrieved party's "direct 

employer," but who, through an agency relationship or other means, exercises a 

significant level of control over the discrimination policies and practices of the 

aggrieved party's "direct employer." In answering this question, this Court should 

not define the term so broadly as to render it meaningless or bring unintended third 

parties within its scope. 

A. "Employer" Should Be Limited to Persons Who Exhibit Ongoing and 
Substantive Control Over the Individual. 

This Court has a number of proposed tests or definitions from which it may 

choose to determine who is an "employer" in the context of the Correction Law and 

NYHRL. They include the "single employer" test, the "joint employers" test, the 

"economic realities" test, among others developed through the common law, as 

noted by the Second Circuit and the parties to this case, all of which focus on control 
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as a key factor. In defining who is an "employer" for the purposes of the NYHRL, 

this Court should consider carefully the implications of the definition to be applied. 

Each of the three tests under consideration in this case looks behind the mere 

form of the parties' relationships, and determines the true nature and substance of 

the relationship, including whose conduct negatively impacted the employee. The 

"single employer" test has been applied where an employee is found to be an 

employee of multiple companies '"deemed to be part of a _larger single-employer 

entity"' where there is "'another entity comprising party of the single integrated 

employer."' Fowler v. Scores Holding Co., 677 F. Supp. 2d 673, 681 (S.D.N.Y. 

2009) ( quoting Arculeo v. On-Site Sales & Mktg., LLC, 425 F .3d 193, 198 (2d Cir. 

2005)). Although a court may look to a number of factors - (1) interrelation of 

operations; (2) centralized control of labor relations; (3) common management; and 

( 4) common ownership or financial control -- it is clear that "control of labor 

relations is the central concern." Fowler, 611 F. Supp. 2d at 681 ( quoting Murray 

v. Miner, 74 F.3d 402, 404 (2d Cir. 1996)) (internal citations omitted). 

The 'joint employer" test, on the other hand, has been applied where two 

separate entities (not necessarily affiliated by common control or ownership) jointly 

control the day to day work and working conditions of the employee. See Fowler, 

611 F. Supp. 2d at 681; see also NLRB v. Solid Waste Servs., Inc., 38 F.3d 93, 94 

(2d Cir.1994) ("A joint employer relationship may be found to exist where there is 
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sufficient evidence that the respondent had immediate control over the other 

company's employees."). 

The third test --the "economic realities" test -- is used to determine when an 

individual employee of an employer should be personally liable for the 

discriminatory actions of an employer. The test looks at whether an individual 

employee of a company has a sufficient "ownership interest [in the named employer 

company] or power to do more than carry out personnel decisions made by others" 

such that he is an "employer" of the individual. Patrowich v. Chem. Bank, 4 73 

N.E.2d 11, 11, 63 N.Y.2d 541,541,483 N.Y.S.2d 659,659 (1984). Importantly, the 

common theme to each of these tests is the focus on the question of control - does 

the entity sought to be held liable as an "employer" have the ability to control the 

personnel decision, and not merely carry out decisions made by others. Appellants 

argue for a broad reading of the statute, noting that "[ e ]mployment brokers, 

temporary agencies, search firms, contract recruiters, resume referral services, and 

online job posting sites, among others, all can 'deny employment' to an individual 

without necessarily acting as a 'direct" employer."' Appellants' Brief, p. 9. 

Appellants essentially argue that a third party, which "simply [has] a contractual 

relationship with the employing company"3 is an "employer." Such a reading, 

3 App. 676. 
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however, would render the term "employer" meaningless and is unnecessary to 

effectuate the purpose of the law. Further, the mere existence of a contractual 

relationship, without more, does not evince the type of control that demonstrates the 

existence of an employer-employee relationship. The Court should reject 

Appellants' suggested broad approach. 

B. Consumer Reporting Agencies Are Not "Employers" under the Human Rights 
Law. 

In adopting a definition of "employer", this Court should carefully craft a rule 

that brings the real parties in interest within its scope, and not those who are truly 

separate from the employment relationship. Under the principles outlined above, 

any definition of "employer" should focus on those with the ability to control the 

employment decision, and not those who may simply "carry out personnel decisions 

made by others." Patrowich, 473 N.E.2d at 12-13, 63 N.Y.2d at 542-44, 483 N.Y.2d 

at 660-661. 

As discussed above, CDIA is a trade association whose members include, 

among others, consumer reporting agencies that provide consumer reports to 

potential or current employers for the purpose of determining a person's eligibility 

for employment. Member consumer reporting agencies play a vital role in ensuring 

the safety of workplaces across the country and in New York. 

As recognized by New York law, there are circumstances under which an 

individual's past criminal conduct may, and should, prevent them from obtaining 
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certain kinds of employment. Section 7 52 expressly provides that . where "the 

_granting or continuation of the employment would involve an unreasonable risk to 

property or to the safety or welfare of specific individuals or the general -p~blic," th~ 
applicant's criminal record may disqualify them from a particular job. Section 753 

sets forth the eight factors that the "public agency or private employer" should 

consider in concluding that such risk exists. Each employer must weigh for itself 

the risks certain convicted persons may pose to other employees, their customers, 

and the general public with whom the individuals may interact on the company's 

behalf. To do so, employers need accurate and complete information about the 

applicant. 

Consumer reports contain a variety of information, including necessary public 

record information that aids employers in their screening processes. Consumer 

reporting agencies also may provide a tool to facilitate their client's review of the 

consumer report data. In their contracts with their users, consumer reporting 

agencies routinely obtain representations from the prospective employer of the 

nature of the relationship, the legal responsibilities of the parties, and, as required by 

the Fair Credit Reporting Act4, obtain assurances that the prospective employer that 

4 In general terms, the FCRA regulates consumer information and sets the terms under which 
consumer report information (including public record information) can be used. See 15 U.S.C. § 
1681a(d), (f) (defining consumer report and consumer reporting agency, respectively). See 
generally ABA Section of Antitrust Law, Consumer Law Developments 117-19 (2009) 
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"information from the consumer report will not be used in violation of any applicable 

Federal or State equal employment opportunity law or regulation." 15 U.S.C.§ 

1681 b(b )(1 )(A)(iii). 

Consumer reporting agencies do not make the decision about whether a 

particular person is eligible for employment by a prospective employer. In fact, a 

consumer reporting agency may not even know if the prospective employer decided 

to hire the applicant. In the end, it is within the exclusive control of the prospective 

employer to determine its screening criteria ( taking into consideration all applicable 

law, including New York's Human Rights Law and the Corrections Laws), its own 

review process, and any appeal processes, related to applications it receives. 

This relationship between employer and consumer reporting agency is 

acknowledged in the plain text of the FCRA. Where a person takes adverse action 

against an applicant ( e.g., denies an employment application) that is based in whole 

or in part upon information contained within a consumer report, that person must 

provide notice to the consumer that states, among other required disclosures, that 

"the consumer reporting agency did not make the decision to take adverse action and 

is unable to provide the consumer the specific reasons for the denial." 15 U.S.C. § 

(summarizing function and scope of FCRA). The New York Fair Credit Reporting Act ~imilarly 
applies to certain activities of consumer reporting agencies. See New York General Busmess 
Code, Article 25 (§§ 380 - 380-U). 
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168lm(3)(B). The purpose behind this disclosure is to inform the consumer that 

although the employer may have obtained information about the consumer from a 

consumer reporting agency, any decision based on such information was made by 

the employer, not the consumer reporting agency. 

In determining what entities are encompassed by the term "employer," this 

Court should reject any interpretation that would treat third parties, such as consumer 

reporting agencies, as "employers" under the NYHRL simply because they have a 

contract with the prospective employer and provide information regarding the 

applicant to the employer. Such a broad interpretation would not only contradict the 

FCRA, but would undermine the safety and integrity of the general public by 

creating an untenable risk of liability for those consumer reporting agencies 

providing consumer reports to employers in New York, even where those consumer 

reporting agencies do not exert the requisite level of control over the employment 

decision. This potential for liability would create a strong disincentive for consumer 

reporting agencies to provide reports to New York employers, which in tum would 

reduce availability and increase costs. Consumer report data plays an important part 

in assisting the employer with evaluating an applicant, without which vulnerable 

populations could be at risk. This Court should limit any extension of "employer" 

to only those entities with ongoing and substantive control over individuals. 
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CONCLUSION 

This Court should be careful in establishing the test of who is 8:n "employer" 

under the NYHRL such that it does not have unintended consequences of making 

unrelated third parties "employers" under New York Law. Companies that merely 

contract with the true employer and provide services to carry out the decisions of the 

employer, such as consumer reporting agencies, lack the continuous and substantive 

control over the employee that should reasonably be required under the law to treat 

such entities as "employers." 

{Signature Block Follows] 
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