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TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS:
NOW COMES Linda Combs, Controller of the State of North Carolina
and a taxpayer, pursuant to Rules 22 and 23 of the North Carolina Rules of
Appellate Procedure and N.C. Gen. Stat. § 7A-32(b) and (c), and respectfully
petitions this Court to issue a writ of prohibition, temporary stay and writ of

supersedeas. In support thereof, Petitioner shows the following:

INTRODUCTION

On 10 November 2021, the Honorable Superior Court Judge W. David
Lee entered an order in the 10th Judicial District in “Hoke County Board of
Education vs State of North Carolina” (95 CVS 1158). (A certified copy of
this order is attached to this Petition as Exhibit A and incorporated as if fully

set out herein). The Order followed a Memorandum of Law dated 8



_9-

November 2021 supplied to Judge Lee by the Attorney General of North
Carolina, a copy of which is attached to this Petition as Exhibit B and

incorporated as if fully set out herein.

The Order requires the Petitioner to do the following:

“The Office of State Budget and Management and the current
State Budget Director (‘OSBM”), the Office of the State Controller and
the current State Comptroller [sic] (“Controller”), and the Office of the
State Treasurer and the current State Treasurer (“Treasurer”) shall take
the necessary actions to transfer the total amount of funds necessary to
effectuate years 2 & 3 of the Comprehensive Remedial Plan, from the
unappropriated balance within the General Fund to the state agents and
state actors with fiscal responsibility for implementing the
Comprehensive Remedial Plan as follows:

(a) Department of Health and Human Services (“DHHS”):
$189,800,000.00;

(b) Department of Public Instruction (“DPI”): $1,522,053,000.%°; and
(¢)  University of North Carolina System: $41,300,000.%.

OSBM, the Controller, and the Treasurer, are directed to treat the
foregoing funds as an appropriation from the General Fund as
contemplated within N.C. Gen. Stat. § 143C-6-4(b)(2)(a) and to carry out
all actions necessary to effectuate those transfers;

Any consultation contemplated by N.C. Gen. Stat. § 143C-6-4(b1)
shall take no longer than five (5) business days after issuance of this
Order”

Petitioner and her counsel seek this writ on three independent

grounds: (1) Ordering the Controller to take actions provided for in the Order

is not within the court’s jurisdiction, (2) the Order is at variance with the

rules prescribed by law, or (3) or the Order requires the Petitioner to act in “a
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manner which will defeat a legal right.” State v. Allen, 24 N.C. 183, 189
(1841).

STATEMENT OF RELEVANT FACTS AND PROCEDURAL HISTORY

Plaintiffs in the Leandro case filed their complaint on 25 May 1994. The
relevant historical facts and procedural history are contained in the following
appellate division cases; Leandro vs State, 122 N.C. App. 1, 468 S.E.2d 543
(1996); affd in part, rev. in part, and remanded by Leandro vs State, 346 N.C.
336, 488 S.E.2d 249 (1996); Hoke County Bd. of Educ v State, 358 N.C. 605, 399
S.E.2d 355 (2004). Hoke Cty. Bd. of Educ. v. State, 198 N.C. App. 274, 679
S.E.2d 512 (2009) Hoke Cty. Bd. of Educ. v. State, 222 N.C. App. 406, 731
S.E.2d 691 (2012); Hoke Cty. Bd. of Educ. v. State, 367 N.C. 156, 749 S.E.2d
451 (2013). The 10 November 2021 Order contains the recent procedural
history of the case. ( ] 1 to 17 Exhibit A.)

During the history of the Leandro case, Petitioner has never been served
with any legal process involving either Leandro vs State or Hoke Cty Bd. Of
Educ. v. State. Petitioner is not a party to either case. Petitioner has not been
served with the Order attached as Exhibit A. Petitioner has not been made
aware of any enactment by the General Assembly which would authorize her to
legally distribute funds from the Treasury to comply with the Court’s order in

any amount. Petitioner is aware the Current Operation Appropriations Act for
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Fiscal Years 2021-23 (SB-105) has been recently ratified and signed by the
Governor on November 18, 2021, but she is unsure how the funds required to
be distributed by the Order should be credited in the recently ratified
Appropriations Act. It is unclear from the Order what credit, if any, should be
given for the funds recently appropriated by the General Assembly and how the
funds would be accounted for in the current operation budget.

ISSUES PRESENTED

Whether the 10 November, 2021 Order is a proper exercise of the trial
Court's authority, where the Court mandated non-parties to withdraw funds
from the North Carolina Treasury without any notice or opportunity to be
heard?

Whether a Writ of Prohibition should issue from this Court with regard
to such Order?

Whether the 10 November, 2021 Order is a proper exercise of that
Court's authority, given the Constitutional, Statutory and Precedential
authorities to the contrary?

REASONS WHY THE WRITS SHOULD ISSUE

N.C. Gen Stat. § 7TA-32(b) and (c) grants this court statutory

jurisdiction to grant extraordinary writs — including writs for prohibition.
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Article IV, section 12(1) of the N.C. Constitution confers jurisdiction on
the N.C. Supreme Court to “issue any remedial writs necessary to give it
general supervision and control over the proceedings of the other courts.” See
also G.S. 7A-32(b) (same). The General Assembly exercised its authority
under article IV, section 12(2) to confer jurisdiction on the N.C. Court of
Appeals “to issue the prerogative writs, including mandamus, prohibition,
certiorari, and supersedeas, in aid of its own jurisdiction, or to supervise and
control the proceedings of any of the trial courts . . ..” See G.S. TA-32(c). For
further discussion of the history and origins of these four writs, see
ELIZABETH BROOKS SCHERER & MATTHEW NIS LEERBERT, North Carolina
Appellate Practice and Procedure § 20 (Remedial, Prerogative, and
Extraordinary Writs of the Appellate Courts) (2018).

The petition for the writ should be directed to the appellate court to
which an appeal of right might lie from a final judgment entered in the cause.
N.C. R. App. P. 22(a).

The Supreme Court of North Carolina has held a nonparty can seek to
protect its rights by “extraordinary writ practice”. Virmani v. Presbyterian
Health Services Corp., 350 N.C. 449, 515 S.E.2d 675 (1999).

A writ of supersedeas and temporary stay are an extraordinary writ

that issues from an appellate court to a lower court “to preserve the status
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quo pending the exercise of the appellate court’s jurisdiction.” City of New
Bern v. Walker, 255 N.C. 355, 356 (1961). The literal translation of the Latin
word “supersedeas” is “you shall desist.” BLACK’'S LAW DICTIONARY (11th Ed.
2019). Supersedeas suspends the power of the lower court to issue an
execution on the judgment or decree appealed from. See 5 Am. Jur. 2D
Appellate Review § 370; see also State v. Dorton, 182 N.C. App. 34 (2007)
(trial judge properly held hearing after N.C. Court of Appeals remanded the
case for resentencing; fact that defendant had filed a petition for
discretionary review in the N.C. Supreme Court did not divest the trial court
of jurisdiction where defendant failed to file a petition for writ of supersedeas
to stay enforcement of the remand order). The writ “is issued only to hold the
matter in abeyance pending review and may be issued only by the court in
which an appeal is pending.” Walker, 255 N.C. 355, 356; see also N.C. R. App.
P. 23(a) (an appeal or a petition for mandamus, prohibition, or certiorari
must be pending in the appellate court where the application for writ of
supersedeas is filed); Craver v. Craver, 298 N.C. 231, 237-38 (1979) (“The
writ of supersedeas may issue only in the exercise of, and as ancillary to, the
revising power of an appellate court . . ..”). The N.C. Supreme Court and the
N.C. Court of Appeals have jurisdiction, exercisable by one or more judges or

justices, to issue a writ of supersedeas “to supervise and control the
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proceedings” of inferior courts. G.S. 7A-32(b), (¢c); see also N.C. Const. Art. IV,
§ 12(1), (2). A petition for the writ should be made in the N.C. Court of
Appeals in all cases except those originally docketed in the N.C. Supreme
Court. N.C. R. App. P. 23(a)(2)

A writ of prohibition lies most appropriately to prohibit the impending
exercise of jurisdiction not possessed by the judge to whom issuance of the
writ has been sought. Thus, an appellate court may use a writ of prohibition
to restrain lower court judges (1) “from proceeding in a matter not within
their jurisdiction,” (2) from taking judicial action at variance with the rules
prescribed by law, or (3) or from proceeding in “a manner which will defeat a
legal right.” State v. Allen, 24 N.C. 183, 189 (1841). In these situations, the
petitioner should demonstrate that (1) an official “is about to exercise judicial
or quasi-judicial power,” (2) that the power is not authorized by law, and (3) if
the power is exercised, the petitioner will suffer an injury, and (4) no other
adequate remedy exists to address that injury. 63C Am. Jur. 2d Prohibition
§ 8 (2017). The 10 November Order shows clearly Judge Lee is about to use
judicial power without personal jurisdiction or legal authority to do so which
will harm the Petitioner, and Petitioner not being a named party to the

lawsuit, has no other practical adequate remedy to address her injury.
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I. Lack of Jurisdiction Over the Controller

Based upon the caption headings, the certificate of service in the Order
and this petition sworn to by the Petitioner, it is clear Petitioner is not a party
to Hoke County Board of Education vs State. The trial court therefore lacks
jurisdiction to order the Controller to take any action. Binding precedent from
the North Carolina Supreme Court in In Re Alamance Court Facilities, 329
N.C. 84, 405 S.E.2d 125 (1991), a case cited in the Order holds as follows:

“[Iln order that there be a valid adjudication of a party's rights, the
latter must be given notice of the action and an opportunity to
assert his defense, and he must be a party to such proceeding.” In
re Wilson, 13 N.C. App. 151, 153, 185 S.E.2d 323, 325
(1971) (emphasis added) (quoting 2 Strong's N.C. Index
2d, Constitutional Law § 24).”[Alny judgment which may be
rendered in . . . [an] action will be wholly ineffectual as against
[one] who is not a party to such action.” Scott v. Jordan, 235 N.C.
244, 249, 69 S.E.2d 557, 561 (1952). The exercise of the court's
inherent power to do what is reasonably necessary for the proper
administration of justice must stop where -constitutional
guarantees of justice and fair play begin. "The law of the land
clause . . . guarantees to the litigant in every kind of judicial
proceeding the right to an adequate and fair hearing before he can
be deprived of his claim or defense by judicial decree.” In re
Custody of Gupton, 238 N.C. 303, 304, 77 S.E.2d 716, 717
(1953). "The instant that the court perceives that it is exercising,
or is about to exercise, a forbidden or ungranted power, it ought to
stay its action, and, if it does not, such action is, inlaw, a
nullity.” Burroughs v. McNeill, 22 N.C. at 301. Such was the effect
of the superior court order here.

Because the commissioners were not parties to the action from
which the order issued, they are not bound by its mandates.
Having so held, this Court need not address additional issues
raised by petitioners.
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“In order that there be a valid adjudication of a party's rights, the
latter must be given notice of the action and an opportunity to
assert his defense, and he must be a party to such proceeding. Any
judgment which may be rendered in an action will be wholly
ineffectual as against one who is not a party to such action. The
law of the land clause guarantees to the litigant in every kind of
judicial proceeding the right to an adequate and fair hearing before

he can be deprived of his claim or defense by judicial decree. Id. at

108

This case is factually distinct from the Alamance Facilities case. In
Alamance Facilities, Judge Height had served the Commissioners with his
order, a consideration missing in this case. When the Alamance
Commissioners presented themselves to him to defend themselves, the Judge
then ruled they were not parties and therefore had no standing to present a
defense. Here the 10 November order was never served on the Controller or
the other State Executive Branch Officials charged with distributing treasury
funds.

Jurisdiction is “[t]he legal power and authority of a court to make a
decision that binds the parties to any matter properly brought before it.” In
Re T.R.P., 360 N.C. 588, 590, 636 S.E.2d. 787, 789 (2006) (internal citations
omitted). A court must have personal jurisdiction over the parties to “bring
[them)] into its adjudicative process.” Id. at 14 590, 636 S.E.2d. at 790

(internal citations omitted). It is also well-established that “[t] he court may

not grant a restraining order unless it has proper jurisdiction of the matter.”
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SHUFORD North Carolina Civil Practice and Procedure, 6th Ed., p. 1195.
When a court lacks jurisdiction, it is “without authority to enter any order
granting any relief.” Swenson v. All American Assurance Co., 33 N.C. App.
458, 465, 235 S.E.2d 793, 797 (1977) (finding the court was without authority
to enter a temporary restraining order when it had no jurisdiction over the
defendant). When a court lacks authority to act, its acts are void. Russell v.
Bea Staple Manufacturing Co., 266 N.C. 531, 534, 146 S.E.2d 459, 461 (1966).
As the Supreme Court stated in Allred v. Tucci, 85 N.C. App. 138, 142, 354
S.E.2d 291, 294 (1987): “If the court was without authority, its judgment ... is
void and of no effect. A lack of jurisdiction or power in the court entering a
judgment always voids the judgment [citations omitted] and a void judgment
may be attacked whenever and wherever it is asserted.” (citations omitted)

In this case, the Court did not have personal jurisdiction over the
Petitioners for several reasons, including: 1) they were not parties to the
litigation; 2) they received no notice of any hearing; and consequently 3) they
were denied the opportunity to be heard in violation of due process.

Our legal system is predicated on lawful notice and the opportunity to be
heard prior to being forced to comply with court orders. The Petitioners were
not given the same basic legal rights like notice and an opportunity to be heard

which are given to litigants across the State. As a result of being denied this
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right, the Petitioners are now faced with Hobson’s choice. Either neglect to
perform their sworn duties to enforce the law, or be subject to criminal charges
or motions to show cause for contempt of court for performing their sworn
duties. This double bind stems from Orders which were never served on them,
and on which they were never given an opportunity to be heard, issuing from
a proceeding in which they were never parties. Without a Writ being granted,
the Petitioners are confronted with either neglecting to enforce the laws of
North Carolina or being held in contempt.

This court in strikingly similar circumstances has issued a Writ of
Prohibition to prevent a trial court from acting without jurisdiction. No. P17-
693 Sandhill Amusements, Inc et al. v. North Carolina, (2017). This Writ was
appealed and certiorari was denied by the Supreme Court.

While the jurisdictional issue is sufficient in and of itself, to decide this
order, even if, the Court did have jurisdiction over the Controller, the acts
which the order mandates the Controller undertake are beyond the Court’s
authority as discussed hereinafter.

II1. Order is Contrary to the Express Language of the Constitution

North Carolina’s Constitution in Article V, Section 7, reads as
follows: “Drawing public money. (1) State treasury. No money
shall be drawn from the State treasury but in consequence of
appropriations made by law, and an accurate account of the receipts
and expenditures of State funds shall be published annually.
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As noted in the leading treatise on the North Carolina Constitution, The
North Carolina State Constitution, ORTH AND NEWBY 2rd Ed., pg. 154,

“The power of the purse is the exclusive power of the General

Assembly. Colonial Americans were acutely aware of the long

struggle between the English Parliament and the Crown over public

finance and were determined to secure the power of the purse for

their elected representatives. Subsection 1 dates from the 1776

Constitution.”

The duties of the Legislative and Judicial Branches with regard to
appropriations are clear, explicit and binding. The constitution does not
provide the judicial department with the authority to appropriate funds. The
plain language of the constitution is clear. There was no reason for the trial
court to interpret or find within the penumbra of other more general sections

of the Constitution the power to appropriate money in the Judicial Branch. !

I11. Order is Contrary to the Express Language of the General
Statutes

The architecture for the state budget process is set out in the constitution
and detailed in the statute. Under the separation of powers doctrine, the
judicial branch has no role in that budget process. The North Carolina
Constitution sets out a specific, multi-step budget process. The key

constitutional budget provision is Article III, § 5(3), which states in pertinent

1 A court’s declaration its judgment is an appropriation or legislative enactment lacks a basis in fact
over law. (See Exhibit A, ] 2, page 19).
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part: “(3) Budget. The Governor shall prepare and recommend to the General
Assembly a comprehensive budget of the anticipated revenue and proposed
expenditures of the State for the ensuing fiscal period. The budget as
enacted by the General Assembly shall be administered by the
Governor.” N.C. Const. Art. ITI, § 5(3) (emphasis added).

Every word of constitutional provisions must be given effect and, as a
result, the plain language of Article III, § 5(3) limits the creation and execution
of the budget to the legislative and executive branches respectively. Article III,
§ 5(3) contains 5 key provisions: (1) the Governor is required to propose a
budget; (2) the General Assembly enacts the State budget; (3) the Governor is
required to administer the budget as actually enacted by the General
Assembly; (4) the State is compelled to operate on a balanced budget; and (5)
the Governor is empowered to effect the necessary economies in State
expenditures to prevent a budget deficit. This architecture has been explained
in an advisory opinion explaining the process by which the state budget is
developed, enacted and executed, the North Carolina Supreme Court has
articulated the steps of the budget process thusly:

“Our Constitution mandates a three-step process with respect to

the State's budget. (1) Article III, Section 5(3) directs that the

‘Governor shall prepare and recommend to the General Assembly

a comprehensive budget . . . for the ensuing fiscal period.” (2)

Article II vests in the General Assembly the power to enact a
budget [one recommended by the Governor or one of its own
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making]. (3) After the General Assembly enacts a budget, Article
ITI, Section 5(3) then provides that the Governor shall administer
the budget “as enacted by the General Assembly.” In re Separation
of Powers, 305 N.C. 767, 776, 295 S.E.2d. 589, 594 (1982, as
corrected May 11, 2000) (quoting N.C. Const. art. I1I, § 5(3)).

After a budget for a specific “fiscal period” is enacted into law, the
Governor as ex officio Director of the Budget administers it, i.e., he is
responsible for disbursing the tax revenue in accordance with legislative
directives. N.C. Const. Art. III, § 5(3).

At no point does the North Carolina Constitution give the judicial branch
the authority to either enact or execute the state budget. The legislative and
executive branches must ensure that their respective roles in creating the
budget and executing the budget as enacted are carried out.

The General Assembly established a statutory mechanism to distribute
and allocate funds from the Treasury. N. C. Gen. Stat. § 143C-1-2. (a) reads
as follows:

“In accordance with Section 7 of Article V of the North

Carolina Constitution, no money shall be drawn from the State
treasury but in consequence of appropriations made by law. A

law enacted by the General Assembly that expressly

appropriates funds from the State treasury is an
appropriation; however, an enactment by the General

Assembly that describes the purpose of a fund, authorizes the
use of funds, allows the use of funds, or specifies how funds
may be expended, is not an appropriation. (emphasis added).”
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This defines the word “appropriations.” A judgment or order by a judge is
definitionally not an appropriation.

The General Assembly and the Constitution have established a
budgetary process, including the provision for the Governor to delegate
Budgetary authority to the Office of State Budget and Management. By N.C.
Gen. Stat. 143C-2-1 (a), the Governor administers “the Budget as enacted by
the General Assembly”, furthermore “The Governor shall ensure that
appropriations are expended in strict accordance with the budget
enacted by the General Assembly.” (emphasis added). N.C. Gen. Stat
§143C-6.1(a). There is an extraordinary events provision which provides for
the Governor to comply with a court order, G.S. 143C-6-4(b)(2)a. The amount
transferred may not “cause General Fund expenditures, excluding
expenditures from General Fund receipts, to exceed General Fund
appropriations for a department. (emphasis added).” G.S. 143C-6-4(b2)
The order either ignores the Statute or seems to confuse subsection (b)(2)
with section (b2). Section (b2) renders subsection (b)(2) as inapplicable.

The General Assembly’s statutory mechanism for enforcement of these
acts includes penalty provisions. These include a requirement the Budget
Director report the spending of any unauthorized funds in apparent violation

of a penal law to the Attorney General. See 143C-6-7. Furthermore, to
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“withdraw funds from the State treasury for any purpose not authorized by
an act of appropriation” or to “fail or refuse to perform a duty” in violation of
this Chapter is a Class 1 misdemeanor which subjects the wrongdoer to a
criminal liability, forfeiture of office or impeachment. § 143C-10-1(a)(1) and
(4) and 143C-10-3.

The Petitioner or her staff would be subject to these penalties in the
event she were compelled by the Order to comply with its term. Compliance
with the court’s order would violate the Controller’s oath of office. See G.S.

11-7.2

IV. Order is Contrary to Controlling Precedents of the Appellate

Division.
Controlling precedents of the Supreme Court of North Carolina support
Petitioner’s view a withdrawal of funds from the Treasury cannot be made

without an appropriation enacted by the General Assembly. In Re Alamance

2 Article VIII of the Articles of Impeachment of Governor Holden “charges that the accused, as
Governor, made his warrants for large sums of money on the public treasurer for the unlawful
purpose of paying the armed men before mentioned -- caused and procured said Treasurer to deliver
to one A. D. Jenkins, appointed by the accused to be paymaster, the sum of forty thousand dollars;
that the Honorable Anderson Mitchell, one of the superior court judges, on application to him made,
issued writs of injunction which were served upon the said treasurer and paymaster, restraining
them from paying said money to the said troops; that thereupon the accused incited and procured the
said A. D. Jenkins paymaster, to disobey the injunction of the court and to deliver the money to
another agent of the accused, to-wit: one John B. Neathery ; and thereupon the accused ordered and
caused the said John B. Neathery to disburse and pay out the money so delivered to him, for the
illegal purpose of paying the expenses of, and keeping on foot the illegal military force aforesaid.”
Holden, Impeachment Proceedings, I, 110-112. A complete text of the Articles of Impeachment can be
found in the Impeachment Proceedings, I, 9-17. See also Articles Against W. W. Holden (Raleigh:
James H. Moore, State Printer and Binder), 1871.
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County Court Facilities, Id. and Cooper vs Berger, 376 N.C. 22, 37 (2020). White
v. Hill, 125 N.C. 194, 34 S.E. 432 (1899), Garner v. Worth, 122 N.C. 250, 29
S.E. 364 (1898) Gardner v. Board of Trustees, 226 N.C. 465, 38 S.E.2d 314
(1946); State v. Davis, 270 N.C. 1, 153 S.E.2d 749, cert. denied, 389 U.S. 828,
88 S. Ct. 87, 19 L. Ed. 2d 84 (1967), State v. Davis, 270 N.C. 1, 153 S.E.2d
749, Martin v. Clark, 135 N.C. 178, 47 S.E. 397 (1904), Cooper v. Berger, 268
N.C. App. 468, 837 S.E.2d 7 (2019), aff'd, 376 N.C. 22, 852 S.E.2d 46, 2020
N.C. LEXIS 1133 (2020).
RELIEF REQUESTED

For the foregoing reasons, Petitioner respectfully requests that this
Court issue its writ of prohibition (1) vacating the 10 November 2021 and/or
(2) enjoining Judge Lee from compelling the Petitioner, in her official capacity
as Controller of the State of North Carolina, and those serving under her
supervision, from performing any action required by the trial court’s 10
November 2021 order attached hereto. Petitioner also requests the Court
issue a temporary stay and writ of supersedes to prevent the time for appeal
from expiring for aggrieved parties.

Additionally, should the Court desire briefing and argument on these
issues, then Petitioners request the Court order a temporary stay and writ of

supersedeas of the 10 November 2021 Order until this Writ of Prohibition has



- 18 -

been finally determined, and time for review to the North Carolina Supreme

Court of any such determination has expired.
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Respectfully submitted this 24t day of November, 2021.
HIGGINS BENJAMIN, PLLC

Electronically Submitted

Robert N. Hunter, Jr.

N.C. State Bar No. 5679
rnhunterjr@greensborolaw.com
HIGGINS BENJAMIN, PLLC
301 North Elm Street, Suite 800
Greensboro, NC 27401
Telephone: (336) 273-1600
Facsimile: (336) 274-4650

Attorney for Petitioner
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ATTACHMENTS

Attached to this Petition for Writ of Prohibition, Temporary Stay and

Writ of Supersedeas are copies of the following documents from the court

records:

Exhibit A Order entered by the Honorable Superior Court
Judge W. David Lee in the 10th Judicial District in
“Hoke County Board of Education vs State of North
Carolina” (Wake County File No. 95 CVS 1158)
dated 10 November 2021.

Exhibit B Memorandum of Law dated 8 November 2021

supplied to Judge Lee by the Attorney General of
North Carolina















































































































