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Defendant Roy Cooper, the Governor of North Carolina, respectfully submits this brief in 

opposition to the motion of plaintiff Daniel J. Forest, the Lieutenant Governor of North Carolina, 

for a temporary restraining order.1    

INTRODUCTION 

In this action, the Lieutenant Governor, suing in his capacity as a single member of the ten-

member North Carolina Council of State, asks the Court to bar the Governor from taking 

emergency measures that are necessary to help protect the people of North Carolina from the most 

serious public-health crisis that this State has faced in over a century.  This request fails at the 

threshold because the Lieutenant Governor’s claims stand no chance of success on the merits.   

The Lieutenant Governor claims that this lawsuit does not concern whether the Governor’s 

“actions in response to the spread of [COVID-19] were necessary, reasonable, wise, or driven by 

                                                 
1  The Lieutenant Governor has asked this Court to enter only a temporary restraining order 
and a permanent injunction that prohibits enforcement of the Governor’s executive orders.  See 
Compl. at 10; Memo of Law at 21.  He has not asked for a preliminary injunction.  He cannot seek 
a permanent injunction at this time, however, because he has not yet moved for judgment in his 
favor.  Everette v. Taylor, 77 N.C. App. 442, 444, 335 S.E.2d 212, 214 (1985) (“A permanent 
injunction may only be issued after a full consideration of the merits of these issues.”). 
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science, data, or facts.”  Compl. ¶ 9.  That characterization contrasts with the relief the Lieutenant 

Governor seeks:  the invalidation of numerous public health measures that the Governor has issued 

to combat the spread of COVID-19.  Among other steps, these measures limit operations at certain 

businesses—like bars, nightclubs, indoor fitness facilities, and large sports and entertainment 

venues—that are environments where the virus is especially likely to spread.  The Lieutenant 

Governor also asks this Court to invalidate safety requirements for retail businesses, including 

capacity limitations, physical spacing rules, and disinfection requirements for shared surfaces.  The 

Lieutenant Governor would also have this Court invalidate the requirement that face coverings be 

worn in certain settings—a measure that many public-health experts now believe is the single most 

effective way to slow the virus’s spread.   

The Lieutenant Governor’s claim that this lawsuit is not a challenge to the Governor’s 

policy choices also rings hollow in light of the Lieutenant Governor’s repeated criticism of the 

Governor’s public health measures.  For example, he has criticized the Governor’s decision to 

prohibit people from gathering at bars and nightclubs.  And he has repeatedly objected to the 

Governor’s order requiring many people to wear face coverings in public spaces.   

Like his criticisms of the Governor’s public health measures, the Lieutenant Governor’s 

request that this Court invalidate these measures is divorced from the reality of the COVID-19 

emergency that North Carolina faces.  The Lieutenant Governor suggests in his complaint, for 

instance, that the emergency caused by this pandemic has not “spread across local jurisdictional 

boundaries.”  Compl. ¶ 50 (citing N.C. Gen. Stat. § 166A-19.30(c)(iii)).  This assertion has no 

basis in reality.  The pandemic has rapidly spread to every corner of the State.   

The Lieutenant Governor’s claims fail on the merits.  The Lieutenant Governor argues that 

the Governor lacked statutory authority under the Emergency Management Act to coordinate a 
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statewide response to this pandemic because a purely local response would be sufficient.  But the 

Governor had ample basis to determine that a statewide response is necessary to address the 

pandemic.  A public-health emergency of this magnitude requires a comprehensive, data-driven, 

and evolving response that can be delivered far more effectively on a statewide basis.  Without a 

statewide approach, hundreds of local governments would be left to take disparate approaches, 

many of which would be plainly inadequate to contain this disease.  The Lieutenant Governor also 

argues that the Governor lacked authority for his actions because the Governor supposedly must 

seek the Council of State’s concurrence whenever he responds to a statewide emergency like this 

one.  But the plain text of the Emergency Management Act defeats this claim.  The Governor has 

acted under a provision of the Act that does not require the Council’s concurrence.  And that 

provision expressly allows the Governor to determine whether his emergency measures apply 

statewide.  In addition, the Lieutenant Governor’s quarantine claim is equally baseless, because 

the Governor’s orders are generally applicable and thus do not establish a quarantine. 

Even if the Lieutenant Governor can establish a likelihood of success on the merits, he 

lacks standing.  Tellingly, no other member of the Council of State has joined the Lieutenant 

Governor’s lawsuit.  That fact alone warrants dismissal of the complaint.  North Carolina law 

governing standing does not allow one member of a collective body—like the Lieutenant 

Governor, acting as a member of the Council of State—to represent the interests of the entire 

collective body in court.  The Lieutenant Governor, moreover, also lacks standing to assert that 

the Governor has violated North Carolina’s quarantine laws, because any supposed violation of 

those laws has not harmed the Office of Lieutenant Governor in any way. 

Finally, the balance of equities weighs strongly against enjoining the Governor’s executive 

orders, especially in this emergency posture.  That is so, because a temporary restraining order is 
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focused on preventing “irreparable loss.”  Ridge Community Investors, Inc. v. Berry, 293 N.C. 688, 

701, 239 S.E.2d 566, 574 (1977).  In his lawsuit, the Lieutenant Governor seeks to immediately 

invalidate all of the Governor’s current orders that limit mass gatherings and that limit the 

operation of certain businesses—lifting these restrictions amidst an acute public health crisis.  As 

shown by the unfortunate experiences of other States that have taken similar steps, only to see 

rapid spread of the virus, this requested relief would likely cause irreparable harm.   

The Governor therefore asks this Court to deny the extraordinary relief sought here, and to 

resolve the Lieutenant’s statutory claim in the ordinary course.   

FACTUAL BACKGROUND 

I. The Statewide Spread of COVID-19 in North Carolina. 

The COVID-19 pandemic has created a state and national emergency with no modern 

parallel.  The virus has infected more than 4,200,000 and killed at least 146,000 Americans.2  Over 

116,000 North Carolinians have contracted the disease, including 1244 who are currently 

hospitalized, and 1820 who have died.3  These numbers are growing every day.   

Governor Cooper declared a state of emergency in North Carolina on March 10th, 2020.  

See Exec. Order 116, § 1, 34 N.C. Reg. 1744, 1745 (Mar. 10, 2020).  Shortly thereafter, on March 

13th, the federal government likewise declared an emergency in our State.4   

                                                 
2  Centers for Disease Control and Prevention, Coronavirus Disease 2019: Cases in U.S., 
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html (accessed July 28, 
2020). 
3  N.C. Department of Health and Human Services, NCDHHS COVID-19 Dashboard (data 
from July 28, 2020), https://covid19.ncdhhs.gov/ (accessed July 28, 2020). 
4  Federal Emergency Management Agency, President Donald J. Trump Approves Major 
Disaster Declaration for North Carolina (Mar. 25, 2020), https://www.fema.gov/news-
release/2020/03/25/president-donald-j-trump-approves-major-disaster-declaration-north-carolina. 
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Initially, COVID-19 cases in North Carolina were largely associated with individuals who 

had traveled outside the State.  Declaration of Dr. Elizabeth Cuervo Tilson (“Tilson Decl.”) ¶ 19.  

However, the virus quickly spread throughout all geographic areas of the State.  On March 19, for 

example, 121 North Carolinians, in 27 of the State’s 100 counties, had confirmed infections.  Id. 

at ¶ 18.  Less than a month later, on April 14th, over 5,000 North Carolinians in 93 of the State’s 

counties had contracted the virus.  Id. ¶ 25.  By May 2, 11,509 North Carolinians in 98 counties 

had been infected and 420 had died.  Id. ¶ 27.  By June, nearly 30,000 cases had been lab-confirmed 

in our State, affecting people in all 100 counties.  Id. ¶ 33.  By early July, 1461 North Carolinians 

in 88 counties had died.  Id. ¶ 40.  The pandemic has now spread to nearly every corner of the 

State.  As the following image shows, active COVID-19 infections are currently confirmed in 

every county:  

  

Id. ¶ 51.   

In addition to its pervasive geographic spread, the virus has reached working and living 

environments of all kinds.  In April, when stay-at home orders were in effect, many new cases 
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arose in congregate living settings where social distancing is more difficult.  Id. ¶ 23.  As the 

pandemic has continued, however, the virus has reached more and different communities.  For 

example, while the share of new cases associated with congregate living facilities had fallen to just 

5% by June 1st, other groups began to be disproportionately affected.  Id. ¶ 33. Data has recently 

shown a heightened concentration of the virus among North Carolina’s African-American and 

Hispanic communities.  Id. ¶¶ 30-32.  Likewise, beginning in mid-April, 2020, the State’s 

surveillance and monitoring data began to reveal COVID-19 outbreaks associated with food 

processing facilities, agricultural businesses, and farms.  Id. ¶ 26.  The virus’s spread has become 

prevalent in the State’s rural areas, particularly among the construction and agricultural industries.  

Currently, the two counties with the highest per-capita number of active confirmed cases are both 

predominantly rural.  Id. ¶ 48 (Duplin and Sampson counties).   

Unfortunately, the crisis continues.  Dr. Elizabeth Tilson, State Health Director of North 

Carolina, has warned that “several important COVID-19 metrics had been trending in the wrong 

direction in June and most of July.”  Id. ¶ 52.  Over the past month, our State has seen multiple 

new record highs for confirmed cases and hospitalizations.  See id. ¶¶ 53-54.  The following chart 

illustrates this trend for hospitalizations:  

  

Id. ¶ 54. 
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Although many people infected by COVID-19 experience only mild or moderate 

symptoms, others are at risk for far more tragic outcomes, including hospitalization, intensive care, 

and death.  Id. ¶ 14.  Given the severe complications that can result from the virus, COVID-19 

continues to pose serious challenges for our hospitals.  The ease with which the virus spreads 

combined with its severity have “overwhelmed the State’s underfunded local public health 

system.”  Id. ¶ 60.  The public-health response must therefore focus on both saving individual lives 

from the disease and saving the State’s health-care system from collapsing under the weight of 

critical cases.5    

II.  Local Measures Have Been Inadequate to Address The COVID-19 Pandemic. 
 

Local responses to the statewide spread of COVID-19 have varied dramatically.  In the 

urban areas where the virus first began to spread, some local leaders responded quickly by 

declaring local emergencies and imposing a range of restrictions on movement and business 

activity.  Declaration of Erik A. Hooks (“Hooks Decl.”) ¶ 9.  However, the effectiveness of these 

                                                 
5  Some, including the Lieutenant Governor, have compared COVID-19 to the common flu.  
See Paul Specht, Fact check:  Dan Forest said the flu had killed more people than coronavirus, 
PolitiFact, WRAL.com (May 4, 2020), https://www.wral.com/fact-check-dan-forest-said-the-flu-
had-killed-more-people-than-coronavirus/19084365/.  This comparison reflects a fundamental 
misunderstanding of the virus’s severity.  In just a few months, even with the Governor’s 
emergency measures, more North Carolinians have died from COVID-19 (1820) than from the flu 
in over eleven years (1593, since October 2009).  See Tilson Decl. ¶ 50.  These figures are even 
more sobering when one considers that the flu is ordinarily one of the ten most common causes of 
death in the United States.  See Centers for Disease Control & Prevention, Leading Causes of 
Death, https://www.cdc.gov/nchs/fastats/leading-causes-of-death.htm (accessed July 28, 
2020). Numerous studies have found that COVID-19 is far more deadly than the flu.  For example, 
one recent study found that “[t]he calculated COVID-19 infection fatality rate is 1.63%, which is 
10 to 40 times more deadly than the seasonal flu.”  Ochsner Health, COVID-19 Seroprevalence 
Study in Jefferson and Orleans Parishes, https://news.ochsner.org/news-releases/ochsner-health-
announces-covid-19-jefferson-and-orleans-parish-prevalence-study-findings.  At this rate, if 
every North Carolinian were infected with coronavirus, it would kill more than 160,000 people.   

Perhaps more importantly, studies also show that COVID-19 is nearly three times as 
contagious as the flu.  Tilson Decl. ¶ 13.   
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local measures was limited because neighboring counties and cities had not followed suit.  For 

example, by late March, Mecklenburg County, which was one of the first counties to experience a 

COVID-19 outbreak, had imposed a stay-at-home order.  Id. ¶ 13.  But neighboring Iredell County 

declined to issue such an order, even though residents frequently travel between the two counties 

for work and other purposes.  Id.  Similarly, while Wake County had imposed a stay-at-home order 

by late March, adjacent Johnston County had not, even though residents also frequently travel 

between these two counties.  Id. 

In light of these local variations, many local officials requested that the Governor impose 

statewide orders.  Declaration of D. Jordan Whichard IV (“Whichard Decl.”) ¶ 8.  These officials 

explained that the absence of a statewide order prevented them from effectively responding to the 

virus’s threat within their borders because North Carolinians often commute from one county to 

another—to visit friends and family, to shop, and to work.  Indeed, as of 2017, more than half of 

the workforce in 86 of North Carolina’s 100 counties lived in another county.  Id. ¶ 9.  Because so 

many North Carolinians travel across county lines on a regular basis, local officials stated that a 

public-health measure taken in one county is ineffective if residents of that county can simply 

attend mass gatherings or frequent businesses in a neighboring county.  Id. ¶ 8.   

In addition, many local governments encountered governance challenges as they sought to 

adopt measures to address the public health threat.  Most notably, counties have struggled to adopt 

uniform public-health measures because of the overlapping governance structure with 

municipalities within their borders.  In North Carolina, when the chair of a county commission 

adopts public health measures to respond to an emergency, those measures can only be enforced 

in unincorporated parts of the county if the municipalities within the county concur in the measure.  

See N.C. Gen. Stat. §§ 153A-121; 160A-176.  For this reason, counties with many municipalities 
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have found it difficult to enact and enforce countywide public-health restrictions in response to the 

current crisis.  For example, in early April, the Chair of the Wake County Commission placed 

certain restrictions on mass gatherings that were unenforceable in the Town of Apex, because the 

Town elected not to concur in the restrictions.  Whichard Decl. ¶ 34. 

Similarly, in late March and early April, retail businesses with locations across the State 

requested that the Governor apply uniform standards statewide.  Id. ¶ 11.  These businesses were 

concerned that, if local orders proliferated, it would be difficult and expensive to track and comply 

with a patchwork of inconsistent orders issued by up to 100 counties and many hundreds of cities.  

Id.  To account for this concern, the Governor has preempted local ordinances that impose public-

health restrictions on retail businesses, while imposing uniform statewide rules to protect retail 

employees and consumers.  See Exec. Order No. 138, § 8, 34 N.C. Reg. 2141, 2153 (May 5, 2020).   

In most other areas, however, the Governor’s orders merely establish a floor, not a ceiling.  

Local governments are generally allowed to impose greater restrictions than those that apply 

statewide.  Some local governments, especially in urban areas, have used this flexibility.  For 

example, because consumption of alcohol can lead to decreased compliance with social-distancing 

and other safety rules, several local governments have banned the sale of alcohol after a certain 

hour.  Whichard Decl. ¶ 17.  The Governor has now issued a similar statewide order, which 

continues to allow these more restrictive local regulations to remain in place.  See Exec. Order 153 

§§ 2, 4 (July 28, 2020).  In another example, some counties have required residents to wear a face 

covering in certain settings since April.  Id.  Two months later, the Governor issued a similar order 

statewide, in part based on requests from local leaders, including the Mayor of Charlotte, the 

State’s largest city, who informed the Governor that a face covering mandate would be more 

effective and easier to enforce if it were imposed statewide.  Id. ¶ 15. 
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At the same time, some county and municipal officials have refused to enforce the 

Governor’s measures to control the spread of COVID-19.  For example, in late April, the Gaston 

County Commission announced that it intended to defy the Governor’s statewide orders by 

allowing any business to operate within the county.  Id. ¶ 19.  While the Commission withdrew 

this threat, other local governments have affirmatively refused to enforce the Governor’s orders.   

One particularly striking example of local noncompliance arose in Alamance County, 

where the County’s leaders and its Sheriff declined to enforce mass-gathering limits on stock car 

races that repeatedly drew thousands of spectators in close quarters at ACE Speedway.  Id. ¶ 32.  

This refusal came even though the county was, at that time, one of the 8 counties in the State with 

the most troubling COVID-19 morbidity and mortality trends—and indeed, had been identified by 

the White House coronavirus task force as one of the 80 counties with the most severe outbreaks 

in the entire country.  Id.  Because local officials refused to enforce the law, the Department of 

Health and Human Services sought and obtained an injunction in Alamance County Superior Court 

to bring the speedway into compliance with statewide limits on mass gatherings.  Id. Ex. J.     

The failure of some local officials to enforce public-health measures continues to this day.  

For example, sheriffs in several counties have declared that they will not enforce the Governor’s 

orders requiring people to wear face coverings in certain public settings.6  Several of these sheriffs 

serve in counties that face the highest rates of viral transmission and death.  See Tilson Decl. ¶ 48. 

In addition, many local officials have sent the Governor messages claiming that their 

counties should not be subject to restrictions because of, among other reasons, their rural character.  

                                                 
6  See Several local departments join growing list of sheriffs who won’t enforce N.C. mask 
mandate, WBTV (June 26, 2020), https://www.wmbfnews.com/2020/06/25/least-two-sheriffs-
dont-plan-enforce-nc-mask-mandate (“Twelve sheriffs say their offices will not be enforcing the 
mandate. Those counties include: Catawba, Gaston, Burke, Iredell, Halifax, Bladen, Columbus, 
Sampson, Union, Stanly, Craven, Beaufort and Pitt.”).   
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Whichard Decl. ¶ 22.  These messages have come without regard to the scale of the virus’s spread 

in those areas.  For example, the Chair of the Sampson County Commission requested that 

Governor Cooper lift statewide orders—a request that came when the county was experiencing a 

serious COVID-19 outbreak originating at a local meatpacking facility.  Id. ¶ 25.  Likewise, 

officials representing eight counties in eastern North Carolina asked the Governor to lift statewide 

restrictions when one of those counties was experiencing the highest per capita rates of COVID-

19 cases in the State, and several others had high confirmed-case rates as well.  Id. ¶ 26. 

For all these reasons, despite the careful and ongoing consideration of a regional or county-

by-county approach to managing the current crisis, the Governor has continued to issue emergency 

orders that apply statewide.  Specifically, the Governor has concluded that, at this time, a statewide 

approach remains necessary because not all local authorities have issued “appropriate declarations 

restricting the operation of businesses and limiting person-to-person contact” and therefore 

“needed control [of the pandemic] cannot be imposed locally.”  Exec. Order 151 at 3 (citing N.C. 

Gen. Stat. § 166A-19.30(c)(i)).  Moreover, he has also determined that a statewide response is still 

needed because, given the virus’s ability to spread across local jurisdictional boundaries, 

“conflicting or uncoordinated” local responses would severely hamper “efforts to protect life.”  Id. 

at 4 (citing N.C. Gen. Stat. § 166A-19.30(c)(iii)).   

And he has found that a statewide response is required for yet another reason:  “[T]he scale 

of th[is] emergency is so great that it exceeds the capability of local authorities to cope with it.”  

Id. (citing N.C. Gen. Stat. § 166A-19.30(c)(iv)).  North Carolina has 100 counties and more than 

500 municipalities, many of which are governed by part-time officials who lack any training in 

public health or epidemiology.  Furthermore, North Carolina’s public health system features 85 

separate local health departments, which are often underfunded and understaffed and lack the 
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capacity to respond to a public-health crisis at the scale of the current pandemic.  Tilson Decl. 

¶¶ 59-60.  Many of these departments do not have staff with the time or expertise to study the 

evolving understanding of the COVID-19 virus, to design public-health strategies to mitigate the 

virus’s spread, and to implement steps like contact tracing that are necessary to execute those 

strategies.  Id. ¶¶ 59-65.  They thus rely on statewide leadership to guide local public-health 

strategies based on the most up-to-date scientific understanding about the disease.  See id.    

Many local regions also lack sufficient hospital resources to adequately address a COVID-

19 outbreak within their borders.  For example, the Level 1 and 2 trauma facilities that are required 

to treat the most acute cases are located in only a few of the State’s counties.  Id. ¶¶ 23, 67.  

Therefore, when an outbreak occurs outside of those areas, residents suffering from COVID-19 

must travel across county or municipal lines to access hospitals and other medical facilities.  Id.   

III.   Governor Cooper’s Executive Orders to Address COVID-19. 

Governor Cooper has issued a series of statewide executive orders in an effort to limit the 

spread of COVID-19 throughout North Carolina and to coordinate a statewide response to the 

pandemic.  The orders have been tailored to respond to the evolving nature of the emergency, 

taking into account the best-available science and data known to the State’s cadre of expert public 

health officials.  Moreover, the Governor has attempted in these orders to balance the current 

public health threat with the overall welfare of the people of North Carolina.  

When the law has required the Governor to seek concurrence of the Council of State to 

take these steps, the Governor has sought and received such concurrence before acting.  See N.C. 

Gen. Stat. § 166A-19.30(b).  For example, the Governor imposed a moratorium on the 

disconnection of utility services and on evictions during this pandemic, and he later extended that 

moratorium.  See Exec. Order No. 124, 34 N.C. Reg. 1917 (Mar. 31, 2020); Exec Order. No. 142, 
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35 N.C. Reg. 1 (May 30, 2020).  Because the statute that authorized the Governor to take these 

steps required him to seek the Council’s concurrence, see N.C. Gen. Stat. § 166A-19.30(b)(2), (3), 

the Governor “sought and obtained concurrence from the Council of State” for these measures.  

Exec. Order No. 124, 34 N.C. Reg. at 1920; see also Exec Order. No. 142, 35 N.C. Reg. at 4. 

At other times, however, when the law has not required the Governor to seek concurrence 

of the Council of State to issue executive orders, he has not done so.  For instance, the Governor 

has issued a series of orders to slow the spread of COVID-19 that have, among other steps, 

restricted mass gatherings, prohibited the operation of certain businesses whose activities risk 

spreading the virus, and required North Carolinians to stay at home.  Over time, the Governor has 

gradually lifted some of these measures as part of a phased plan to ease restrictions on social and 

economic activity that balances public health with the state’s economic welfare.  The Governor 

has taken these steps under a statutory provision that allows him to act, without the Council’s 

concurrence, when local control of an emergency “is insufficient to assure adequate protection for 

lives and property of North Carolinians.”  N.C. Gen. Stat. § 166A-19.30(c).   

In this lawsuit, the Lieutenant Governor challenges six of the Governor’s orders issued 

under that authority.  See Compl. ¶¶ 19-35.  Only two of those six orders, however, remain in effect 

today:  Executive Orders 141 and 147. 

In Executive Order 141, the Governor moved the State into Phase Two of the plan to lift 

limits on social and economic activity gradually, beginning on May 22nd.  See Exec. Order No. 

141, 34 N.C. Reg. 2360 (May 20, 2020).  This order substantially eased restrictions on travel and 

business operations put in place by previous orders.  For example, the Phase Two Order lifted the 

previous requirement that people generally stay at home.  See id. § 3(A), 34 N.C. Reg. at 2365.  It 

also allowed restaurants and personal-care businesses to open, with restrictions.  Id. §§ 6(C), (D), 



   
 

 
14 

34 N.C. Reg. at 2367-68.  But the Phase Two order also maintained certain restrictions, such as 

prohibitions on mass gatherings and the operation of certain businesses whose activities especially 

risk spreading COVID-19.  Id. §§ 7-9, 34 N.C. Reg. at 2370-73. 

In Executive Order 147, on June 24th, Governor Cooper extended Phase Two because 

several metrics used to track the virus had been trending in the wrong direction.  See Exec. Order 

147 at 1-2, § I (June 24, 2020).  In addition to extending Phase Two, this order required most 

people to wear face coverings in certain places, such as in long-term-care and child care facilities, 

agricultural and manufacturing settings, and retail businesses.  Id. § II.  This requirement was based 

on evidence that widespread use of face coverings can substantially reduce the virus’s spread.  Id. 

at 2; see Tilson Decl. ¶ 58.  The order excused people from wearing face coverings when, for 

example, they are actively eating or drinking, or for medical reasons.  Exec. Order § II, 3.5(C).   

During the pendency of this lawsuit, the Governor extended Phase Two once again and 

kept in place Executive Order 147’s face-covering requirements.  See Exec. Order 151, § I (July 

16, 2020).  The Governor extended Phase Two for three weeks, until August 7th, because the 

metrics used to track the virus had not improved and because the measures put in place by the 

Governor’s previous orders to contain the virus offered the best chance to allow schools to receive 

students for in-person instruction this fall and beyond.  Id. at 2.   

The phased statewide “dimmer switch” nature of the Governor’s plan has sought to balance 

the weighty public-health and economic interests involved in determining how much social and 

economic life should resume now.  While the State has experienced concerning trends, it has not, 

to date, faced the sudden surges that have overwhelmed hospitals and risked mass death in some 

other States.  Those surges have required those States to backtrack on their accelerated plans for 
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lifting restrictions on social and business activity—once again closing large sectors of their 

economy—in order to dampen the uncontrolled spread of COVID-19 in those areas.7 

STANDARD OF REVIEW 

A temporary restraining order is a “drastic” remedy, State ex rel. Gilchrist v. Hurley, 48 

N.C. App. 433, 448, 269 S.E.2d 646, 655 (1980), and an “extraordinary privilege,” Leonard E. 

Warner, Inc. v. Nissan Motor Corp., 66 N.C. App. 73, 76, 311 S.E.2d 1, 3 (1984).  A temporary 

restraining order “preserve[s] the status quo” until a preliminary injunction can be sought, after a 

hearing and decision after proper notice.   Lambe v. Smith, 11 N.C. App. 580, 582, 181 S.E.2d 783, 

784 (1971).  Here, however, the Lieutenant Governor has not yet sought a preliminary injunction. 

A court may grant temporary restraining order only if (1) the plaintiff shows a “likelihood 

of success on the merits” of the case, and (2) the plaintiff “is likely to sustain irreparable loss unless 

the injunction is issued, or if, in the opinion of the Court, issuance is necessary for the protection 

of a plaintiff’s rights during the course of litigation.”  A.E.P. Indus., Inc. v. McClure, 308 N.C. 

393, 401, 302 S.E.2d 754, 759–60 (1983).  Issuance of a temporary restraining order “is a matter 

of discretion to be exercised by the hearing judge after a careful balancing of the equities.”  Id. at 

400, 302 S.E.2d at 759 (citation omitted).   

To determine whether the Lieutenant Governor has a likelihood of success, the Court must 

construe the scope of the Governor’s statutory authority under the Emergency Management Act.  

                                                 
7  See, e.g., Adam Beam & Kathleen Ronayne, California Governor Again Shuts Down 
Bars and Indoor Dining Statewide in Effort to Stem Latest COVID-19 Surge, TIME (July 13, 
2020), https://bit.ly/2WQznlk; Patrick Svitek, Gov. Greg Abbott orders Texas bars to close again 
and restaurants to reduce to 50% occupancy as coronavirus spreads, The Texas Tribune (June 
26, 2020), https://bit.ly/3jAoY7d; Nathaniel Weixel, Florida to close bars after shattering 
record of new coronavirus cases, The Hill (June 26, 2020),  https://bit.ly/30N0xLj; Office of the 
Governor Doug Ducey Press Release, Governor Ducey Announces New Actions To Contain 
COVID-19,  (July 9, 2020), https://bit.ly/2ZWGCu0. 
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“A question of statutory interpretation is ultimately a question of law for the courts.”  Brown v. 

Flowe, 349 N.C. 520, 523, 507 S.E.2d 894, 896 (1998).  Likewise, whether the Governor properly 

decided that a purely local response would be inadequate is also a question of law.  State v. Allred, 

21 N.C. App. 229, 236, 204 S.E.2d 214, 219 (1974) (holding that the “scope of judicial review in 

cases such as this is thus limited to the type of review which traditionally is for the judge, and not 

for the jury, to perform” and that a proclamation of emergency was valid “as a matter of law”). 

ARGUMENT 

 In his complaint, the Lieutenant Governor asserts that the Governor exceeded his authority 

under the Emergency Management Act when he issued executive orders to limit the spread of 

COVID-19 by, among other things, placing restrictions on mass gatherings and the operations of 

certain businesses.  The Lieutenant Governor argues that these orders are invalid because, 

allegedly, the Governor lacked an adequate factual basis to determine local responses were 

insufficient to address the pandemic, and because the Governor did not obtain the consent of the 

Council of State for these orders.  See Compl. ¶¶ 19-36, 48-56.  The Lieutenant Governor also 

claims that the orders violate section 130A-145 of the Public Health Law by not following that 

statute’s procedures for placing persons into quarantine.  See id. ¶¶ 37-47, 57-63.  Based on these 

claims, the Lieutenant Governor seeks a temporary restraining order that enjoins the enforcement 

of the Governor’s orders.  See id. at 10. 

 The Lieutenant Governor is not entitled to that relief.  He cannot show a likelihood of 

success, both because his claims fail on the merits and because he lacks standing to assert them.  

He also cannot show that these orders cause him irreparable harm. 
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I. The Lieutenant Governor’s Emergency Management Act Claim Is Meritless. 
 

A. The North Carolina Constitution and the Emergency Management Act give 
the Governor broad authority to respond to a public-health emergency. 

 
In his first claim, the Lieutenant Governor asks this Court to curtail the Governor’s power 

to protect the lives and safety of North Carolinians, not just during this pandemic, but during all 

emergencies.  That request should be rejected, however, because the North Carolina Constitution 

and the Emergency Management Act work in tandem to give the Governor broad authority to 

respond to a public-health emergency like the COVID-19 pandemic. 

Under our Constitution, the people elect the Governor to serve as their Chief Executive 

Officer.  The Constitution provides that “[t]he executive power of the State shall be vested in the 

Governor.”  N.C. Const. art. III, § 1.  The Governor is “the people’s elected executive” with 

“express constitutional powers.”  Bacon v. Lee, 353 N.C. 696, 711, 549 S.E.2d 840, 851 (2001).   

The Lieutenant Governor, by contrast, has no formal executive authority under the 

Constitution—other than that authority which “the General Assembly or the Governor may assign 

to him.”  Id. art. III, § 6 (emphasis added).  By stating that the Governor wields “the” executive 

power, and by allowing the Governor to “assign” duties to the Lieutenant Governor, the 

Constitution establishes that the Lieutenant Governor serves as the Governor’s subordinate. 

The Constitution also creates a Council of State, which consists of the Governor, the 

Lieutenant Governor, and the State’s eight other executive officials who are elected statewide.  See 

N.C. Const. art. III, § 8; Conner v. N.C. Council of State, 365 N.C. 242, 250, 716 S.E.2d 836, 841-

42 (2011).  Although the Council is created by the Constitution, its few constitutional duties have 

been described as “vestigial,” and none of them are implicated here.  John V. Orth & Paul M. 

Newby, The North Carolina State Constitution 125 (2d ed. 2013); see also N.C. Const. art. III, §§ 

3(4), 5(7).  Thus, while the General Assembly may delegate at least some authority onto the 
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Council to govern our State collectively, see, e.g., Martin v. Thornburg, 320 N.C. 533, 540, 359 

S.E.2d 472, 476 (1987), nothing in the Constitution requires it to do so.8 

Indeed, it is the Governor, and not the Lieutenant Governor or collective Council of State, 

who “bears the ultimate responsibility of ensuring that our laws are properly enforced.”  Cooper 

v. Berger, 371 N.C. 799, 799, 822 S.E.2d 286, 289 (2018).  The Constitution specifically requires 

the Governor to “take care that the laws be faithfully executed.”  N.C. Const. art. III, § 5(4).   

Exercising its own constitutional authority under Article II, the General Assembly has 

enacted the law at issue here—a law the Governor must faithfully execute—that vests the Governor 

with the authority to act in times of emergency.  That statute, the Emergency Management Act, 

recognizes a broad and flexible set of emergency powers in the Office of the Governor.  N.C. Gen. 

Stat. § 166A-19.1 et seq.  When the Governor acts under the Emergency Management Act, his 

power is at its apex, because whenever the Governor “acts pursuant to an express or implied 

authorization of [the legislature], his authority is at its maximum, for it includes all that he 

possesses in his own right plus all that [the legislature] can delegate.”  Youngstown Sheet & Tube 

Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring); see also N.C. Gen. Stat. § 166A-

19.2 (“Nothing in [the Emergency Management Act] shall be construed to . . . [l]imit, modify, or 

                                                 
8  The General Assembly’s power to delegate authority to the Council of State is not limitless. 
If the legislature granted that body too much executive authority, it would intrude on the 
constitutional authority of the Governor and the other members of the Council of State.  See, e.g., 
Cooper v. Berger, 370 N.C. 392, 414, 809 S.E.2d 98, 111 (2018) (holding that the Governor must 
have enough control over executive agencies to see that laws are faithfully executed); N.C. State 
Bd. of Educ. v. State, 371 N.C. 170, 185 n.1, 814 S.E.2d 67, 77 n.1 (2018) (recognizing that 
members of the Council of State have inherent authority over their specific areas of responsibility). 
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abridge the authority of the Governor to declare martial law or exercise any other powers vested 

in the Governor under the North Carolina Constitution, statutes, or common law of this State”).9   

Through the Act, the General Assembly has delegated authority to the Governor to declare 

a state of emergency in North Carolina if he “finds that an emergency exists.”  Id. § 166A-19.20(a).  

The Act empowers the Governor to declare an emergency when one of the specifically articulated 

kinds of crises—including a “public health” emergency—cause or imminently threaten 

“widespread or severe damage, injury, or loss of life or property.”  Id. § 166A-19.3(6).10  Here, 

there is no dispute that the current pandemic satisfies this standard.   

When the Governor declares an emergency, the Act further empowers him to unilaterally 

designate all or only a portion of North Carolina as the “emergency area” where the Governor’s 

declaration and responsive measures are effective.  Id. § 166A-19.20(b); see id. § 166A-19.3(7) 

(defining “emergency area”).  Many emergencies, like an “explosion” or certain weather events, 

are likely to affect only a particular county or region.  See id. § 166A-19.3(6).  However, some 

emergencies, like large storms or a “hostile military” invasion, are capable of affecting the entire 

State.   Id. § 166A-19.1.  Here, the Governor has designated the entire State as the “emergency 

area,” because this pandemic affects the entire State.  Exec. Order 116, § 1, 34 N.C. Reg. at 1745.   

Once an emergency is declared, the Act sets out “the authority and responsibility of the 

Governor . . . in prevention of, preparation for, response to, and recovery” from the emergency.  

N.C. Gen. Stat. § 166A-19.1.  To inform the exercise of these powers, the Act sets out certain 

                                                 
9  The Act in its modern form was established in 2012, when the General Assembly combined 
two previous emergency-management laws into a single Act, and made several other material 
changes to those laws.  See Modernize NC Emergency Management Act, S.L. 2012-12, 2012 N.C. 
Sess. Laws 26.  
 
10  In 2016, the General Assembly amended the Act to explicitly add several categories of 
qualifying emergencies, including “terrorism,” “technological failure,” and a “public health” 
emergency like a pandemic.  S.L. 2016-87, § 5, 2016 N.C. Sess. Laws 261, 263. 
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policies and objectives.  Specifically, the Act empowers the Governor to “[r]educe vulnerability 

of people and property . . . to damage, injury, and loss of life and property,” and to “[p]repare for 

prompt and efficient rescue, care, and treatment of threatened or affected persons.”  Id. § 166A-

19.1(1), (2).  The Act also authorizes the Governor to “[p]rovide for cooperation and coordination 

of activities relating to emergency mitigation, preparedness, response, and recovery among 

agencies and officials of this State.”  Id. § 166A-19.1(4).  

Against this general backdrop, section 166A-19.30 of the Act gives the Governor certain 

additional powers.  These powers are granted in three separate subsections—subsections (a), (b), 

and (c) of section 166A-19.30.  These subsections each confer different powers onto the Governor. 

First, subsection (a) authorizes the Governor to exercise certain powers on his own, which 

might best be characterized as “operational” authority.  Under this subsection, the Governor may, 

among other things: 

• “utilize all available State resources as reasonably necessary to cope with an 

emergency,” 

• give “directions to State and local law enforcement officers and agencies,” as 

needed to enforce the Act and the Governor’s orders under the Act, and  

• “relieve any public official having administrative responsibilities under [the Act] 

of such responsibilities for willful failure to obey” one of the Governor’s orders.  

Id. § 166A-19.30(a)(1), (2), (4).   

Second, subsection (b) allows the Governor to exercise other powers “with the concurrence 

of the Council of State.”  Id. § 166A-19.30(b).  Under this subsection, the Governor may issue 

sweeping, unconditional mandates to deal with an emergency.  Among other things, the Governor 

may: 
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• “direct and compel the evacuation of all or part of the population from any stricken 

or threatened area within the State,”  

• “establish a system of economic controls over all resources, materials, and services 

to include food, clothing, shelter, fuel, rents, and wages,” 

• “regulate and control the flow of vehicular and pedestrian traffic, the congregation 

of persons in public places or buildings, . . . and the maintenance, extension, and 

operation of public utility and transportation services and facilities,” 

• “waive a provision of any regulation or ordinance of a State agency or a political 

subdivision which restricts the immediate relief of human suffering,” 

• “perform and exercise such other functions, powers, and duties as are necessary to 

promote and secure the safety and protection of the civilian population,” 

• “remove an [incapacitated or absent] executive head of any State agency or 

institution” and appoint a replacement, and  

• “procure . . . materials and facilities for emergency management.” 

Id. § 166A-19.30(b).   

Third, subsection (c) allows the Governor to exercise certain powers on his own, without 

the concurrence of the Council of State.  Id. § 166A-19.30(c).  These powers are limited to 

“prohibitions and restrictions” that the Governor may “impose by declaration,” “in the Governor’s 

discretion, as appropriate to deal with the emergency.”  Id.; see id. § 166A-19.31.  Using these 

powers, the Governor may restrict, among other things: 

• the “movements of people in public places,” 

• “the operation of offices, business establishments, and other places to or from 

which people may travel or at which they may congregate,” 
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• “the possession, transportation, sale, purchase, and consumption of alcoholic 

beverages,” 

• “the possession, transportation, sale, purchase, storage, and use of gasoline, and 

dangerous weapons and substances, except . . . lawfully possessed firearms,” and  

• “activities or conditions the control of which may be reasonably necessary to 

maintain order and protect lives or property.” 

Id. § 166A-19.31(b).   

These powers are generally granted to local governments under the Act and subsection (c) 

authorizes the Governor to exercise these powers on his own if he “determines that local control 

of the emergency is insufficient to assure adequate protection for lives.”  Id. § 166A-19.30(c).  

Specifically, the Governor may use these powers to implement a coordinated statewide response 

to an emergency if he finds that any of four circumstances is present: 

•  “needed control [of the emergency] cannot be imposed locally because local 

authorities responsible for preservation of the public peace have not enacted 

appropriate ordinances or issued appropriate declarations,”  

• “local authorities have not taken implementing steps under such ordinances or 

declarations, if enacted or declared, for effectual control of the emergency that has 

arisen,”  

• “the area in which the emergency exists has spread across local jurisdictional 

boundaries, and the legal control measures of the jurisdictions are conflicting or 

uncoordinated to the extent that efforts to protect life and property are, or 

unquestionably will be, severely hampered,” or  
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• “the scale of the emergency is so great that it exceeds the capability of local authorities 

to cope with it.”  

Id.  § 166A-19.30(c)(i)-(iv).  Under subsection (c), therefore, the General Assembly has 

established that the Governor’s authority to respond to an emergency may increase as the 

emergency intensifies beyond the capability of local governments to control. 

Importantly, the Governor’s powers under subsection (c) are “in addition to any other 

powers conferred upon the Governor by law.”  Id. § 166A-19.30(c).  As a result, those powers are 

not limited by the powers conferred in subsections (a) or (b), or any other provision of law.  The 

language of the Act also makes plain that there are no geographical limits on the Governor’s 

exercise of his subsection (c) powers.  That subsection expressly authorizes the Governor to 

“impose . . . prohibitions and restrictions in the emergency area,” which the Act elsewhere defines 

as the “geographical area” that is identified by the Governor when he declares an emergency.  Id. 

§ 166A-19.30(c)(1) (emphasis added); see also id. § 166A-19.20(b). 

To implement these authorities, the Emergency Management Act allows the Governor to 

“make, amend, or rescind . . . necessary orders.”  Id. § 166A-19.10(b)(2).  Here, the Governor’s 

executive orders to address the COVID-19 pandemic have been issued under that authority.   

Because the Governor acted under subsection (c) of section 166A-19.30 in taking certain 

steps, the Governor acted only after he had concluded that “local control of the emergency is 

insufficient to assure adequate protection for lives and property of North Carolinians.”  E.g., Exec. 

Order No. 141, 34 N.C. Reg. at 2363.  And because he acted under this subsection, the Emergency 

Management Act did not require the Governor to seek the concurrence of the Council of State.   

The Lieutenant Governor, however, asserts that the Governor’s executive orders issued 

under subsection (c) are invalid.  He makes two principal arguments in support of that claim.  First, 
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he argues that the Governor was wrong when he concluded that local control of the COVID-19 

pandemic was inadequate.  See Memo of Law at 12-14; see also Compl. ¶ 50.  Second, he argues 

that even if the Governor was correct that local control is inadequate, the orders are still invalid 

because subsection (c) only applies to “localized or regionalized emergencies,” not statewide 

emergencies.  Because subsection (c) is supposedly inapplicable here, the Lieutenant Governor 

asserts that the Governor had to obtain the concurrence of the Council of State to issue all of his 

orders.  Memo of Law at 14; see also id. at 14-18; Compl. ¶¶ 52-56. 

As explained below, these arguments fail on the merits.   

B. The Governor properly concluded under section 166A-19.30(c) that an 
exclusively local response to this emergency would be inadequate.  

 
On the merits, the Lieutenant Governor first argues that the Governor lacked a proper basis 

for concluding that local responses to this emergency are “insufficient to assure adequate 

protection for lives.”  N.C. Gen. Stat. § 166A-19.30(c).  He is mistaken. 

As an initial matter, to prevail on this claim, the Lieutenant Governor must satisfy a heavy 

burden.  Judicial review of the Governor’s decision to impose emergency measures, as well as 

what measures are necessary to impose, is deferential.  In State v. Allred, the Court of Appeals 

held that judicial review of these decisions is limited to assessing whether the Governor has 

“act[ed] arbitrarily or without some factual basis” in taking steps to respond to an emergency.  21 

N.C. App. at 235, 204 S.E.2d at 219 (upholding a declaration of a state of emergency). 

 This deference serves an important public purpose.  As the Court of Appeals has explained, 

the power to respond to emergencies is principally vested in “executive officials,” because they 

are “are closest to the scene” and can respond most effectively to the evolving nature of an 

emergency.  Id.  Echoing our state Court of Appeals, Chief Justice Roberts has more recently 

explained that courts should defer to executive officials during this unique time because “[t]he 
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precise question of when restrictions on particular social activities should be lifted during the 

pandemic is a dynamic and fact-intensive matter” that is “fraught with medical and scientific 

uncertainties.”  South Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1613 (2020) 

(Roberts, C.J., concurring).  Given these uncertainties, Chief Justice Roberts has explained that 

courts should defer to executive officials, because courts “lack[ ] the background, competence, and 

expertise to assess public health.”  Id. at 1614. 

Under these principles, the decision about whether local responses to this pandemic are 

“insufficient to assure adequate protection for lives” is principally a policy judgment that requires 

the application of public-health expertise.  N.C. Gen. Stat. § 166A-19.30(c).  For instance, to assess 

whether this pandemic “has spread across local jurisdictional boundaries,” the Governor’s public 

health experts must apply their knowledge of epidemiology to assess the degree of risk that 

outbreaks in one city or county will spread to others.  Id. § 166A-19.30(c)(iii).  Likewise, to 

determine whether local authorities “have not enacted appropriate ordinances or issued appropriate 

declarations,” the Governor must apply his judgment, informed by the advice of his public-health 

experts, on what constitutes an “appropriate” public-health response to this pandemic.  Id. § 166A-

19.30(c)(i).  These are policy decisions that the General Assembly has entrusted to the Governor.   

Here, the Governor clearly did not “act arbitrarily or without some factual basis” when he 

determined that a purely local response to this pandemic would be inadequate.  Allred, 21 N.C. 

App. at 235, 204 S.E.2d at 219.  In fact, even though any one of the four criteria listed in subsection 

(c) of section 166A-19.30 allows the Governor to invoke his authority under this provision, the 

Governor has determined that a statewide response is necessary under each of those four criteria. 

First, as discussed above, the Governor reasonably determined that needed control of the 

emergency “cannot be imposed locally” because some local authorities “have not enacted . . . 
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appropriate declarations” to address health dangers posed by the COVID-19 crisis.  N.C. Gen. Stat. 

§ 166A-19.30(c)(i).  For example, the leadership of Gaston County indicated in April that, absent 

the Governor’s orders, they would have allowed all business activity in that county to resume 

immediately, no matter the public health risk created by that activity.  Whichard Decl. ¶ 19.  And 

Sampson County inquired about whether the Governor would lift his orders so that more business 

activity could resume in that county, even in the midst of a serious COVID-19 outbreak in that 

county.  Id. ¶¶ 25-26.  As these examples and the others show, the Governor clearly had reasonable 

grounds to determine that not all local authorities would issue appropriate declarations to protect 

their residents from this pandemic. 

Second, the Governor also reasonably concluded that certain “local authorities have not 

taken implementing steps under such ordinances or declarations, if enacted or declared, for 

effectual control of the emergency.”  N.C. Gen. Stat. § 166A-19.30(c)(ii).  For instance, some local 

authorities have refused to enforce the Governor’s statewide orders—refusals that came while their 

counties were experiencing acute COVID-19 outbreaks.  For example, the leaders of Alamance 

County declined to enforce mass-gathering limits on stock car races that repeatedly drew thousands 

of spectators in close quarters at ACE Speedway.  Whichard Decl. ¶ 32.  Incidents like these 

highlight the difficulties encountered by state leaders and public health officials in their efforts to 

ensure local cooperation to implement needed public-health measures.  Thus, the Governor 

reasonably concluded that even if adequate local declarations imposing prohibitions and 

restrictions had been issued, those declarations would not have been adequately implemented. 

Third, the Governor reasonably determined that “the area in which the emergency exists 

has spread across local jurisdictional boundaries, and the legal control measures of the jurisdictions 

are conflicting or uncoordinated to the extent that efforts to protect life and property are, or 
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unquestionably will be, severely hampered.”  N.C. Gen. Stat. § 166A-19.30(c)(iii).  As shown 

above, there can be no dispute that the COVID-19 pandemic has spread across local jurisdictional 

boundaries:  Since at least June 1, residents in each of North Carolina’s 100 counties have now 

been infected with the virus.  Tilson Decl. ¶ 33  

Nor can there be any dispute that conflicting and uncoordinated local responses to the 

pandemic severely threaten the Governor’s efforts to protect lives.  The Governor developed a 

statewide response to this pandemic in part because local officials told him, and the available 

evidence demonstrated, that conflicting and uncoordinated local responses were endangering 

public health.  For example, by late March, Mecklenburg County, which was one of the first 

counties to experience a COVID-19 outbreak, had imposed a stay-at-home order.  Hooks Dec. 

¶ 13.  But neighboring Iredell and Union County declined to issue such an order, even though 

residents frequently travel between the two counties for work and other purposes.  Id.  Because 

people in North Carolina routinely cross county borders as part of their everyday life—a 

phenomenon that might only increase if one county adopted needed restrictions while a 

neighboring county did not—inconsistent local orders undermine the State’s overall public-health 

response.  See Whichard Decl. ¶¶ 8-9.  Thus, the Governor reasonably determined that a statewide 

response to this pandemic was necessary because of widespread travel across municipal and county 

lines. 

Fourth, the Governor also reasonably determined that “the scale of the emergency is so 

great that it exceeds the capability of local authorities to cope with it.”  N.C. Gen. Stat. § 166A-

19.30(c)(iv).  As noted above, North Carolina has hundreds of county and municipal governments, 

along with 85 separate local health departments, many of which lack the capacity to independently 

design public-health strategies to mitigate the virus’s spread.  Tilson Decl. ¶¶ 59-65.  Likewise, 
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many regions also lack sufficient hospital resources to adequately address a COVID-19 outbreak 

within their borders, necessitating a coordinated statewide effort to ensure that the State’s hospitals 

collectively have sufficient capacity to treat sick patients.  Id. ¶¶ 67-68.  Thus, the Governor also 

had reasonable grounds to determine that the scale of this pandemic is so great that it exceeds the 

capacity of local authorities to address it. 

The Lieutenant Governor nevertheless maintains that the Governor’s decision to coordinate 

a statewide response is arbitrary because the Governor has allowed localities to impose measures 

that are more stringent than his own statewide measures.  See Memo of Law at 12-14.  This 

argument ignores the text of the Emergency Management Act, which authorizes the Governor to 

supplant local authority when local measures are “insufficient to assure adequate protection for 

lives and property.”  N.C. Gen. Stat. 166A-19.30(c) (emphasis added).  Thus, by its terms, the Act 

allows the Governor to establish a statewide floor to ensure that local responses are “adequate” to 

meet the emergency.  Nothing in the Act suggests that, once the Governor sets adequate standards, 

local governments must be barred from pursuing measures that go beyond minimum adequacy.  

Indeed, if the Lieutenant Governor were correct that the Act required the Governor to preempt 

local measures that went beyond his own, that could force the Governor to impose more intrusive 

limits statewide.  The Lieutenant Governor is therefore wrong to interpret the Act to require the 

Governor’s emergency orders to completely supplant local authority over a crisis. 

The Lieutenant Governor’s argument also fundamentally misunderstands the way this 

pandemic has spread throughout the State.  When faced with a highly infectious virus like COVID-

19, more stringent measures taken by certain localities can only be effective against the backdrop 

of a coordinated statewide response.  For example, Charlotte’s decision to curb local spread of the 

virus by prohibiting the sale of alcohol late in the evening would be of limited use if all limits on 
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social and business activity in neighboring Gaston County were lifted, an outbreak occurred in that 

county, and Gaston County’s residents traveled to Charlotte and infected its residents.  Thus, in 

the circumstances here, the Governor had ample basis to conclude that a statewide response to the 

pandemic was necessary, even while allowing local authorities to impose more stringent measures. 

In sum, the Governor clearly did not “act arbitrarily or without some factual basis” when 

he found that a purely local response to this pandemic would be inadequate.  Allred, 21 N.C. App. 

at 235, 204 S.E.2d at 219.  Moreover, even though the Governor was under no obligation to do so, 

the Governor has made written factual findings of inadequacy here.  See id. at 235, 204 S.E.2d at 

218 (upholding an emergency proclamation that “made no reference to the statute” because “the 

existence of the statute, not reference to it in the proclamation, was all that mattered”); Exec. Order 

141, 34 N.C. Reg. at 2363 (stating the Governor’s factual findings); Exec. Order 151 at 3-4 (same).   

The Lieutenant Governor is therefore unlikely to succeed on the merits of his claim that a 

statewide response was not necessary to respond to a global pandemic of unprecedented scale. 

C. Section 166-19.30(c) applies to all emergencies, not just local and regional 
emergencies.  

 
The Lieutenant Governor next argues that the Governor’s coordinated statewide response 

is invalid because subsection (c) of section 166-19.30 applies only to “localized or regionalized 

emergencies.”  Memo of Law at 14.  Under this logic, when the Governor responds to a “statewide 

emergency,” he must act under subsection (b), which requires Council of State concurrence.  Id.  

This strained argument fails because it finds no support in the text of the Emergency 

Management Act.  When “the language of the statute is clear,” courts “conclude that the legislature 

intended the statute to be implemented according to the plain meaning of its terms.”  Lunsford v. 

Mills, 367 N.C. 618, 623, 766 S.E.2d 297, 301 (2014).  “Thus, in effectuating legislative intent,” 
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courts should “give effect to the words actually used in a statute” and may not “delete words used” 

or “insert words not used.”  Id. 

Here, nothing in the text of subsections (a), (b), or (c) of section 166-19.30 places different 

geographic limits on the Governor’s emergency authority based on the subsection under which he 

acts.  Instead, other provisions in the Act govern the geographic scope of the Governor’s orders.  

When the Governor declares an emergency, the Act gives the Governor the authority to determine 

“the area [of the state] constituting the emergency area.”  N.C. Gen. Stat. § 166A-19.20(b).  The 

Act in turn defines the term “emergency area” as the “geographical area covered by a state of 

emergency.”  Id. § 166A-19.3(7).  Thus, nothing in the Act limits the geographic scope of the 

Governor’s response to an emergency based on which subsection of section 166A-19.30 authorizes 

his actions.  All three subsections provide that they apply equally “during a gubernatorially . . . 

declared state of emergency.”  Id. § 166A-19.30(a), (b), (c).    

Indeed, if there were any remaining doubt about this matter, subsection (c) itself provides 

further textual confirmation that the Governor can give statewide effect to the steps that he takes 

under that provision.  Subsection (c) expressly states that the “prohibitions and restrictions” that 

the Governor orders under this provision apply in the “emergency area” designated by the 

Governor.  Id. § 166A-19.30(c)(1).  And, again, the Act empowers the Governor to determine the 

geographic scope of the emergency area.  Id. § 166A-19.20(b).  Thus, there can be no doubt that 

the Governor can issue orders under subsection (c) that apply statewide, provided that the 

“emergency area” designated by the Governor applies to the entire state.  And here, the Governor 

has designated the “emergency area” as “the State of North Carolina.”  Exec. Order 116, § 1, 34 

N.C. Reg. at 1745.  Notably, the Lieutenant Governor does not contest the Governor’s finding that 

the current pandemic is, in fact, a statewide emergency.   
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The Lieutenant Governor, in effect, seeks to rewrite the statute.  For the Lieutenant 

Governor to prevail, subsection (c) of section 166A-19.30 would have to be rewritten to no longer 

state that the Governor may impose “prohibitions and restrictions in the emergency area,” but 

instead state that the Governor may impose “prohibitions and restrictions in the emergency area, 

provided that the emergency area only covers one local jurisdiction or one region of the state.”  

But the Court cannot grant that relief, of course, because the Court may not “insert words” in the 

statute that were “not used” by the legislature.  Lunsford, 367 N.C. at 623, 766 S.E.2d at 301.11  

In sum, the Lieutenant Governor’s argument fails, because it is foreclosed by the plain text 

of the Emergency Management Act.     

D. The Lieutenant Governor’s contrary interpretation of the Emergency 
Management Act is unpersuasive.  

 
Because the Act’s text is clear, the Court need not look any further than that text to interpret 

the Act.  When “the language of a statute is clear and unambiguous, there is no room for judicial 

construction and the courts must construe the statute using its plain meaning.”  In re Estate of 

Lunsford, 359 N.C. 382, 391, 610 S.E.2d 366, 372 (2005).   

Nevertheless, even if the Court looked past the statute’s text, the Lieutenant Governor’s 

claim would still fail.  In support of his assertion that subsection (c) of section 166A-19.30 only 

applies to regional or local emergencies, the Lieutenant Governor makes a variety of convoluted 

                                                 
11  Recent legislation considered by the General Assembly confirms that, for the Lieutenant 
Governor to prevail in this case, the text of the Emergency Management Act would have to be 
rewritten.  Senate Bill 105, if enacted, would have amended the Act to require the Council of 
State’s concurrence for any declaration of a statewide emergency by the Governor and any decision 
by the Governor to impose the prohibitions and restrictions listed in subsection (c) of section 166A-
19.30.  See S.B. 105, 2020 Gen. Assem. §§ 1-3 (N.C. 2020).  That bill, however, did not become 
law.  The absence of these provisions from the actual text of the Act therefore only serves to 
underscore that the Act’s plain text defeats Lieutenant Governor’s claim.    
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statutory interpretation arguments.  But none of these arguments show that section 166A-19.30(c) 

applies to only local or regional emergencies. 

First, the Lieutenant Governor argues that subsection (c) must be construed to apply to only 

local emergencies because, if it were not, subsection (b) would be superfluous.  That is so, he 

maintains, because when the Governor responds to a statewide emergency, the overlap in the 

powers listed in subsection (b) and (c) would mean that the Governor could always avoid seeking 

the Council’s concurrence by acting under subsection (c).  See Memo of Law at 14-15, 17-18. 

The Lieutenant Governor is mistaken.  Applying subsection (c) to statewide emergencies 

does not render subsection (b) superfluous, because the powers listed in subsections (b) and (c) 

diverge considerably.  Subsection (c) empowers the Governor to impose a variety of “prohibitions 

and restrictions” on social and economic activity to protect the public during an emergency.  N.C. 

Gen. Stat. § 166A-19.30(c)(1); see also id. § 166A-19.31(b).  Subsection (b), in contrast, vests the 

Governor with very different powers when he acts with the Council’s concurrence.  As a general 

matter, these powers allow the Governor to impose sweeping and unconditional mandates to 

protect the public from harm.  Id. § 166A-19.30(b).   

For example, subsection (b) authorizes the Governor to “establish a system of economic 

controls over all resources, materials, and services,” including “food, clothing, shelter, fuel, rents, 

and wages.”  Id. § 166A-19.30(b)(2).  Using this power, the Governor could theoretically establish 

total control over the state’s economy in response to an emergency that required such a response—

controlling prices for goods and services, setting wages for workers, and telling industries what to 

produce.  If faced with invasion by a foreign enemy, for example, the Governor may decide that 

directing certain industries to produce certain goods is necessary to preserve the State itself.   This 

sweeping power under subsection (b) is far greater than the more limited prohibitions and 
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restrictions that the Governor has temporarily imposed on mass gatherings and business operations 

during this pandemic, using his separate powers under subsection (c).   

Many other powers listed in subsection (b) also have no clear analog in subsection (c).  

These powers include the Governor’s subsection (b) powers:  

• to “regulate and control . . . the maintenance, extension, and operation of public 

utility and transportation services,”  

• to “procure . . . materials and facilities for emergency management,”  

• to “remove an [incapacitated or absent] executive head of any State agency or 

institution” and appoint a replacement, and  

• to exercise any other affirmative powers “as are necessary to promote and secure 

the safety and protection of the civilian population.”   

Id. § 166A-19.30(b)(3), (5), (6), (7).  Given this divergence between the powers listed in the two 

subsections, subsection (b) is hardly rendered superfluous by the Governor’s decision to issue 

certain statewide orders here. 

There is, of course, some overlap among the powers listed in subsections (b) and (c).  For 

example, under subsection (c), the Governor can impose “prohibitions and restrictions” on “the 

operation of offices [and] business establishments.”  Id. § 166A-19.31(b)(2); see also id. § 166A-

19.30(c)(1).  Similarly, under subsection (b), the Governor can “regulate and control . . . the 

congregation of persons in public places or buildings.”  Id. § 166A-19.30(b)(3).  It is true that these 

overlapping authorities allow the Governor to impose some regulations under subsection (b) that 

would be similar to those he could impose under subsection (c).    

But that similarity does not mean that the overlapping powers are identical.  The Governor 

can act under subsection (c) only if he determines that a local response to an emergency is 
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“insufficient to assure adequate protection for lives.”  N.C. Gen. Stat. § 166A-19.30(c).  The 

Governor’s powers listed in subsection (b) contain no similar constraint.  In effect, therefore, 

subsection (b) and (c) together provide that, for any overlapping powers, when the local response 

to an emergency is adequate, the Governor can override the local response only with the 

concurrence of the Council of State.  In this way, even when there is overlap, the provisions work 

together to guide the Governor’s exercise of emergency authority.  The Lieutenant Governor’s 

superfluity argument therefore fails. 

Second, the Lieutenant Governor also makes a related argument that reading subsection (c) 

to apply to statewide emergencies would supposedly create “absurd” results.  Memo of Law at 17.  

But the “absurd” results that the Lieutenant Governor identifies are simply the common-sense 

results produced by application of the different powers created by subsections (b) and (c).   

For example, the Lieutenant Governor claims that it is absurd that the Governor can limit 

business operations temporarily under subsection (c) without the Council’s concurrence but must 

obtain concurrence to establish centralized state control over the entire economy under subsection 

(b).  See id.  But the latter power is far broader than the former, so there is nothing absurd about 

requiring the Council’s concurrence for exercise of one type of power, but not another.   

The Lieutenant Governor also claims that it is absurd that the Governor needs the Council’s 

concurrence to preempt a local response to an emergency that is confined to one locality.  See 

Memo of Law at 17.  But preempting an adequate local response to an emergency that has not 

spilled into other jurisdictions is a more intrusive use of the Governor’s powers than preempting 

an inadequate response to a broader emergency.  As a result, it is hardly absurd that the Council’s 

concurrence is required for the former power and not the latter.  On closer examination, therefore, 

the “absurd” results identified by the Lieutenant Governor comport well with common sense. 
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Third, the Lieutenant Governor argues that the powers in subsection (c) can only be read 

to apply to local or regional emergencies, because the Emergency Management Act never vests 

“expansive emergency powers” in “a single person,” but instead only vests them in “government 

bod[ies]” like the Council of State, city councils, and county commissioners.  Memo of Law at 15.  

According to the Lieutenant Governor, the powers granted in subsection (c) can only ever be 

exercised by committee, even when used on a local basis.  This argument fails because it is belied 

by the plain text of the Act.  In addition, the argument is belied by reality:  the emergency powers 

granted in subsection (c) are, in fact, normally exercised by a single person, not by a committee.  

The Emergency Management Act is replete with examples where it vests the Governor 

with unilateral authority to exercise emergency powers.  For example, the Act authorizes the 

Governor to declare a state of emergency and to determine the emergency’s geographic scope.  See 

N.C. Gen. Stat. § 166A-19.20(a), (b).  Both of these unilateral powers may be exercised based on 

the Governor’s “find[ing]” that an emergency exists, and affects certain areas of the State.  Indeed, 

an entire section of the Act is captioned: “Powers of the Governor” and enumerates ten powers 

that are vested in the Governor alone.  Id. § 166A-19.10.  In light of the many powers that the Act 

vests with the Governor elsewhere, section 166A-19.30 is itself entitled “Additional powers of the 

Governor during state of emergency.”  Id. § 166A-19.30 (emphasis added).  And even subsection 

(c) itself is explicit in vesting the Governor alone with certain authority.  Notably, subsection (c) 

authorizes the Governor to impose “prohibitions and restrictions” that “in the Governor’s 

discretion” are “appropriate to deal with the emergency.”  Id. § 166A-19.30(c)(1).  The Governor 

may apply these prohibitions and restrictions to the entire “emergency area,” an area that, as noted, 

the Governor has the authority to define on his own.  
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Faced with this statutory language, even the Lieutenant Governor concedes that subsection 

(c) must be read to allow one person—the Governor—to exercise that subsection’s “expansive” 

powers on a local and regional basis, without conferring with any other officials.  Memo of Law 

at 14.  As a result, even accepting the Lieutenant Governor’s argument on its own terms, the Act 

hardly creates a per se rule against emergency powers being vested in one person.   

Moreover, the Lieutenant Governor’s argument rests on a fundamental misunderstanding 

of how local governments in our State manage emergencies.  The Lieutenant Governor appears to 

assume that the full membership of city councils and county commissions always collectively 

manage emergencies, because section 166A-19.31 envisions that these bodies will enact 

ordinances.  Id.  But the ordinances referenced in that section are typically not adopted to respond 

to an existing emergency.  That section instead allows county commissions and city councils to 

enact ordinances that—like the Emergency Management Act—vest local executive officials, 

specifically mayors and county commission chairs, with general authority to manage emergencies 

when they arise.  Indeed, section 166A-19.31 expressly states that county commissions and city 

councils may “delegate[ ] by ordinance” to mayors or county commission chairs the authority “to 

impose . . . prohibitions and restrictions” during an emergency.  Id. § 166A-19.31(a).   

Acting under this provision, many localities in North Carolina have delegated authority to 

a single official to manage emergencies.  In Guilford County, for instance, under that county’s 

Emergency Management Ordinance, the chair of the county commissioners has unilateral authority 

to declare an emergency and then to impose prohibitions and restrictions to protect public safety.  

See Guilford Cty., N.C., Code §§ 7.5-11(b), 7.5-12(a).  Likewise, in Wake County, the chair of its 
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county commission declared an emergency in response to this pandemic and imposed prohibitions 

and restrictions, not the entire commission itself.12   

Like the Emergency Management Act, these decisions to vest emergency authority in a 

single local official allow local governments to respond to emergencies quickly and efficiently.  In 

fact, vesting authority in a single official has long been how local governments in our State have 

managed emergencies.  In State v. Dobbins, for example, the emergency measures approved by 

the Supreme Court were imposed by Asheville’s mayor.  See 277 N.C. 484, 488-89, 178 S.E.2d 

449, 451 (1971).  Likewise, in State v. Allred, the measures approved by the Court of Appeals in 

that case were imposed by the chair of New Hanover County’s board of commissioners, not the 

entire body.  See 21 N.C. App. at 234-35, 204 S.E.2d at 218.   

In sum, the Lieutenant Governor’s third argument does not show that the Act bars the 

Governor, acting alone, from exercising subsection (c)’s powers on a statewide basis. 

Fourth, the Lieutenant Governor argues that because the Governor’s powers under 

subsection (c) are “in addition to” his powers in subsection (b), the Governor’s powers in 

subsection (c) necessarily must be more limited than his powers in subsection (b), and therefore 

must apply to only local or regional emergencies.  Memo of Law at 16 (quoting N.C. Gen. Stat. 

§ 166A-19.30(c)).  This argument stands the rule that statutes must be given their plain meaning 

on its head.  In fact, the statute’s plain meaning indicates precisely the opposite of what the 

Lieutenant Governor claims. 

Subsection (c) states that the powers that it grants to the Governor are “[i]n addition to any 

other powers conferred upon the Governor by law.”  N.C. Gen. Stat. § 166A-19.30(c).  Among the 

                                                 
12  See Proclamation of State of Emergency by the Chairman of the Wake County Board of 
County Commissioners (Mar. 22, 2020); Proclamation of Emergency Restrictions by the 
Chairman of the Wake County Board of County Commissioners (Mar. 22, 2020). 
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other powers that the law confers onto the Governor are those in subsection (b).  As a result, the 

Governor’s powers under subsection (c) are “in addition to” his powers under subsection (b).   

The use of the phrase “in addition to” does not imply any limit on the Governor’s 

subsection (c) powers.  The common meaning of “in addition to” is “as well as.”13  The use of the 

phrase “in addition to” in subsection (c) therefore means that the Governor possesses both the 

powers listed in subsection (b) as well as the powers listed in subsection (c)—and that neither set 

of powers limits or constrains the other.  See also id. § 166A-19.70A(b) (setting out definitions 

that apply in that section that are “in addition to” the definitions found elsewhere in the statute).   

This reading of the statute is consistent with the decisions of the courts of our State.  For 

instance, the Supreme Court has held that when a statute provides that its remedies are “in addition 

to” other remedies created by other laws, that statute’s remedies are not limited by the other 

remedies.  State ex rel. Thornburg v. Currency in Amount of $52,029.00 in U.S. Currency, 324 

N.C. 276, 284, 378 S.E.2d 1, 5 (1989).  As a result, the only textual argument that the Lieutenant 

Governor advances in favor of his interpretation of section 166A-19.30 actually favors the 

Governor’s reading of the statute, not his own. 

Fifth, and finally, the Lieutenant Governor argues that the Court should adopt his 

interpretation of the Emergency Management Act because the Act would otherwise raise 

constitutional questions under the nondelegation doctrine.  Memo of Law at 18.  Specifically, the 

Lieutenant Governor argues that if the Act allows the Governor to implement a coordinated 

                                                 
13  See, e.g., Dictionary.com, Addition (defining “in addition to” to mean “as well as”), 
https://www.dictionary.com/browse/addition; Cambridge Dictionary, Addition (defining “in 
addition (to)” to mean “as well (as)”), https://dictionary.cambridge.org/us/dictionary/english/ 
addition. 
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statewide response to an emergency without prior approval from the Council of State, the statute 

would constitute an unconstitutional delegation of legislative power.14  This argument fails. 

 The Supreme Court has held that legislative delegations to the executive branch are valid 

so long as the General Assembly “provide[s] adequate guiding standards to govern the exercise of 

the delegated powers.”  In re Guess, 327 N.C. 46, 53, 393 S.E.2d 833, 837 (1990).  These guiding 

standards need only be “as specific as the circumstances permit.”  N.C. Turnpike Auth. v. Pine 

Island, Inc., 265 N.C. 109, 115, 143 S.E.2d 319, 323 (1965).   

Here, the Emergency Management Act easily satisfies this forgiving test.  The Act 

authorizes the Governor to declare an emergency when more than a dozen specifically articulated 

kinds of crises, including a “public health” emergency, cause or imminently threaten “widespread 

or severe damage, injury, or loss of life or property.”  N.C. Gen. Stat. §§ 166A-19.3(6); 166A-

19.20(a).  Only in these circumstances does the Act delegate certain “additional” powers onto the 

Governor.  Id. § 166A-19.30.  And even then, for the Governor to invoke his authority to coordinate 

a statewide emergency response under subsection (c), the Act requires him to find that a purely 

local response to the emergency is “insufficient.”  Id. § 166A-19.30(c).  The Act guides this 

decision by setting out four circumstances when a local response meets that standard.  Id. § 166A-

19.30(c)(i)-(iv).  The Act then enumerates the specific emergency powers that the Governor may 

exercise when this criterion is satisfied.  Id. § 166A-19.31(b). 

These limits “provide adequate guiding standards to govern the exercise of the 

[Governor’s] delegated powers.”  Guess, 327 N.C. at 53, 393 S.E.2d at 837.  Indeed, the standards 

here are far more specific than those set out in other statutes that our Supreme Court has upheld 

                                                 
14  In his complaint, the Lieutenant Governor does not assert a freestanding nondelegation 
claim.  Such a claim would require a hearing before a three-judge panel because it would be a 
facial challenge to the statute’s constitutionality.  N.C. Gen. Stat. § 1-267.1(a1).   
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against nondelegation challenges.  For example, the Court has upheld a statute that gave the Board 

of Medical Examiners the power to revoke a physician’s medical license when she engaged in 

“conduct that . . . does not conform to the ‘standards of acceptable and prevailing medical 

practice.’”  Id. at 54, 393 S.E.2d at 837-38 (quoting N.C. Gen. Stat. § 90-14(6) (1985)).  Even this 

highly general standard was “sufficiently specific” to be a valid delegation of legislative authority.  

Id.  So too was a statute that gave the Board of Law Examiners the power to “make and amend the 

rules of the Board ‘as in their judgment shall promote the welfare of the State and the profession.’”  

Bring v. N.C. State Bar, 348 N.C. 655, 657, 501 S.E.2d 907, 909 (1998) (quoting N.C. Gen. Stat. 

§ 84-24).  Here, the Act’s detailed guidance to the Governor on when and how to exercise his 

emergency powers bears no resemblance to these open-ended grants of authority—delegations that 

the Supreme Court still upheld as constitutional.15    

In fact, the Supreme Court has already rejected the argument that an earlier version of the 

Emergency Management Act insufficiently cabined executive authority during emergencies.  In 

                                                 
15  The Lieutenant Governor also makes passing reference to the Act’s perceived lack of 
“procedural safeguards.”  Memo of Law at 18.  This argument fails.  The Supreme Court has never 
held that procedural safeguards are required to avoid a nondelegation problem.  Instead, the Court 
has examined procedural safeguards as a “relevant” or “permissible” factor in determining whether 
a delegation is lawful.  Bring, 348 N.C. at 658, 501 S.E.2d at 909 (quoting Adams v. N.C. Dep’t of 
Nat. & Economic Res., 295 N.C. 683, 698, 249 S.E.2d 402, 411 (1978)).  Indeed, the Supreme 
Court has upheld delegations of legislative power based on adequate guiding standards alone—
without even discussing procedural safeguards.  Guess, 327 N.C. at 53-54, 393 S.E.2d at 837-38.   

Here, the legislature was justified in designing the Emergency Management Act without 
extensive procedures that could serve as a barrier to executive action during an emergency.  
Otherwise, North Carolina could be vulnerable to threats that, like this pandemic, require a timely, 
decisive response.  Turnpike Authority, 265 N.C. at 115, 143 S.E.2d at 323 (delegation of authority 
need only be “as specific as the circumstances permit”).  And the procedures here are more than 
adequate to avoid a nondelegation problem.  North Carolina courts have the power to review 
executive orders to ensure that they fall within the scope of the Governor’s delegated authority 
under the Act.  See Allred, 21 N.C. App at 235, 204 S.E.2d at 219.  The availability of this judicial 
review avoids any nondelegation concern.  See Bring, 348 N.C. at 659, 501 S.E.2d at 910. 
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Dobbins, the Court rejected as “clearly without merit” the argument that the Act’s delegation of 

power to officials to protect public safety during an emergency failed “to provide a standard for 

the exercise of the discretion conferred.”  277 N.C. at 500, 178 S.E.2d at 459.16   

In sum, principles of constitutional avoidance do not support the Lieutenant Governor’s 

interpretation of the Emergency Management Act.  

II. The Lieutenant Governor Is Not Likely to Succeed on his Claim that the Governor 
Has Violated the Quarantine Statute. 

 
The Lieutenant Governor also is not likely to succeed on his claim that the Governor has 

violated section 130A-145 of the Public Health Law.  Under this claim, the Lieutenant Governor 

challenges the Governor’s orders as “effectively acting” as an improper “exercise of quarantine 

and isolation authority” under section 130A-45.  Compl. ¶ 58.  The Lieutenant Governor cannot 

show a likelihood of success on this claim because it fails on the merits. 

Put simply, the Governor is not acting under the Public Health Law in the first place, so 

any limits on his authority under that statue are not implicated here.  The Public Health Law allows 

state and local health directors to exercise “quarantine and isolation authority” when specific 

people or places may have been exposed to communicable diseases.  N.C. Gen. Stat. § 130A-

145(a).  Here, by contrast, the Governor is exercising his separate authority under a different 

statute, the Emergency Management Act, by ordering general limitations on business operations 

and mass gatherings to coordinate a statewide response to an emergency.  Because the Governor 

                                                 
16   The Supreme Court’s holding in Dobbins is consistent with the decisions of the highest 
courts of other states.  See Friends of Danny DeVito v. Wolf, 227 A.3d 872, 892-93 (Pa. 2020) 
(rejecting challenge to the state’s Emergency Code to case challenging restrictions on businesses 
during the pandemic); Worthington v. Fauver, 440 A.2d 1128, 1140 (N.J. 1982) (rejecting a 
separation-of-powers challenge to New Jersey’s Disaster Control Act because the statute 
“provide[d] sufficient standards to guide [the governor in] the exercise of delegated power”).    
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is acting under the Emergency Management Act—not under the Public Health Law—any limits 

under the Public Health Law are irrelevant. 

The two statutes are meaningfully different.  Whereas the Emergency Management Act 

allows the Governor to coordinate a statewide response to an emergency, the Public Health Law 

concerns an entirely different issue:  the power of state and local health directors to quarantine 

specific people or places.  Under section 130A-145(a), “[t]he State Health Director and a local 

health director are empowered to exercise quarantine and isolation authority.”  The statute defines 

“quarantine authority” to allow health directors “to issue an order to limit the freedom of 

movement or action of persons or animals” who “are reasonably suspected of having been exposed 

to a communicable disease.”  Id. § 130A-2(7a).  It also defines “quarantine authority” to allow 

health directors to “limit access” to “area[s] or facilit[ies] that may be contaminated with an 

infectious agent.”  Id.  The statutory definition of “isolation authority” similarly allows health 

directors to “issue an order to limit the freedom of movement . . . of persons or animals” who are 

“suspected to be infected with a communicable disease . . . for the period of communicability” to 

“prevent the . . . conveyance of the infectious agent.”  Id. § 130A-2(3a). 

Other provisions of the Public Health Law confirm that the statute only speaks to the 

quarantine or isolation of specific people and places.  For example, it allows health directors to 

prohibit individuals from entering a particular location.  Id. § 130A-145(b).  In addition, when 

individuals are subject to a quarantine order, the statute requires health directors to notify the 

individuals of their right to seek judicial review of the order, which may remain in place for only 

thirty days unless renewed by a court.  See id. § 130A-145(d). 

A health director’s quarantine-and-isolation authority under section 130A-145(a) therefore 

has nothing to do with the general emergency authority the Governor is exercising here.  The 
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Executive Orders do not, for example, close off access to individual people with a “communicable 

disease” or to specific locations that are believed to be “contaminated with an infectious agent.”  

Id. § 130A-2(7a).  Instead, the Executive Orders affect broad classes of people and businesses 

across all of North Carolina to prevent future spread of COVID-19, rather than quarantine people 

or places suspected of a current contamination.      

In his memorandum of law, the Lieutenant Governor concedes that the Executive Orders 

do not target specific people or places because of a particularized belief that they have already 

been exposed to COVID-19.  Memo of Law at 20.  The Lieutenant Governor also expressly alleges 

in his complaint that the challenged Executive Orders apply across “all 100 of North Carolina’s 

counties.”  Compl. ¶ 47.  These concessions necessarily defeat the Lieutenant Governor’s claim 

that the Executive Orders effect a quarantine, because, as discussed above, quarantines only target 

specific people or places based on the specific belief that they have been exposed to a 

communicable disease or infectious agent.  See N.C. Gen. Stat. § 130A-2(7a).   

Thus, the general application of the Governor’s Executive Orders to people and businesses 

across the State is not a quarantine under the Public Health Law.  Instead, the Governor has acted 

under a different grant of statutory authority:  the Emergency Management Act.  As shown above, 

that Act authorizes the Governor to impose general “prohibitions and restrictions [on] the operation 

of . . . business establishments” and to limit “the movement of people in public places” during a 

“public health” emergency.  Id. § 166A-19.3(6), -31(b).  Because the Governor has not acted under 

the Public Health Law at all, the Lieutenant Governor cannot show a likelihood of success on the 

merits of this claim.  
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III. The Lieutenant Governor Lacks Standing.   

 Even if the Lieutenant Governor’s claims are likely to succeed on the merits, he does not 

have standing to assert them.   

A.  The Lieutenant Governor lacks standing to assert his claims under the 
Emergency Management Act. 

 
The North Carolina Constitution only confers standing to sue “on those who suffer harm.”  

Mangum v. Raleigh Bd. of Adjust., 362 N.C. 640, 642, 669 S.E.2d 279, 281-282 (2008); see also 

N.C. Const. art. I, § 18 (providing that “[a]ll courts shall be open; [and] every person for an injury 

done him in his lands, goods, person, or reputation shall have remedy by due course of law”).  The 

rationale behind this rule “is that only one with a genuine grievance, one personally injured . . . 

can be trusted to battle [an] issue” in court.  Willowmere Community Assoc., Inc. v. City of 

Charlotte, 370 N.C. 553, 556, 809 S.E.2d 558, 561 (2018). 

The “‘irreducible constitutional minimum’ of standing contains three elements: ‘(1) “injury 

in fact”—an invasion of a legally protected interest that is (a) concrete and particularized and (b) 

actual or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the 

challenged action of the defendant; and (3) it is likely, as opposed to merely speculative, that the 

injury will be redressed by a favorable decision.’”  Neuse River Found., Inc. v. Smithfield Foods, 

Inc., 155 N.C. App. 110, 114, 574 S.E.2d 48, 52 (2002) (quoting Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560-561 (1992)).17 

                                                 
17  The Supreme Court has noted that, in the context of taxpayer standing, “the nuts and bolts 
of North Carolina standing doctrine are not coincident with federal standing doctrine.”  Goldston 
v. State, 361 N.C. 26, 35, 637 S.E.2d 876, 882 (2006).  However, the Court has also noted that, as 
a general matter, “federal standing doctrine can be instructive as to general principles . . . and for 
comparative analysis.”  Id.; see also, e.g., Willowmere, 370 N.C. at 556-557, 809 S.E.2d at 561 
(quoting and applying multiple U.S. Supreme Court cases on standing).  Thus, our Supreme Court 
has held that plaintiffs lack standing outside the taxpayer standing context when they “have 
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Here, as noted, the Lieutenant Governor challenges the Governor’s orders under the 

Emergency Management Act on two grounds.  He claims that because the orders apply statewide, 

they are invalid because the Governor did not obtain concurrence from the Council of State.  Memo 

of Law at 14; Compl. ¶¶ 52-56.  He also claims that the Governor’s orders are invalid because they 

were based on the Governor’s incorrect factual determination that a local response to this pandemic 

would be inadequate.  Memo of Law at 12-14; Compl. ¶ 50.  However, neither of these claims 

identifies any judicial cognizable harm suffered by the Lieutenant Governor.  

First, the Lieutenant Governor lacks standing to claim that the Governor was required to 

obtain the concurrence of the Council of State for his statewide orders.  The Lieutenant Governor 

claims that he has standing because the Governor allegedly deprived him of an opportunity as a 

member of the Council “to concur or not concur with certain proposed gubernatorial actions.”  

Compl. ¶ 55; see N.C. Gen. Stat. § 166A-19.30(b).  

The problem with this claimed injury is that the Lieutenant Governor, acting alone, cannot 

vindicate the interests of the Council of State.  This point is demonstrated by Raines v. Byrd, 521 

U.S. 811 (1997).  There, the U.S. Supreme Court considered the standing of six legislators who 

sued in their official capacity to challenge the President’s authority to issue line-item vetoes.  The 

legislators claimed that the President’s use of the line-item veto impermissibly altered the effect 

of their votes, divested them of their constitutional role, and altered the constitutional balance of 

powers.  Id. at 816.  The Supreme Court held that the legislators lacked standing to make these 

claims, however, because they had not alleged a sufficiently concrete injury.  Id. at 821.  

                                                 
suffered no injury in fact.”  Hart v. State, 368 N.C. 122, 140, 774 S.E.2d 281, 293-94 (2015).  In 
addition, the Court of Appeals routinely applies the three-part federal standing test.  E.g., Walker 
v. Hoke County, 260 N.C. App. 121, 122-123, 817 S.E.2d 609, 611 (2018); Morgan v. Nash 
County, 224 N.C. App. 60, 65, 735 S.E.2d 615, 619 (2012); Teague v. Bayer AG, 195 N.C. App. 
18, 22, 671 S.E.2d 550, 554 (2009). 
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 The Court in Raines drew a contrast between claims brought by a distinct minority of a 

multi-member body, and those brought by a block of legislators who were potentially large enough 

to constitute a majority.  Id. at 822-823 (citing Coleman v. Miller, 307 U.S. 433 (1939)).  The 

Court explained that, in contrast to the six-member group in Raines, “legislators whose votes 

would have been sufficient to defeat . . . a specific legislative Act have standing to sue if that 

legislative action goes into effect.”  Id. at 823.  The Supreme Court has recently reaffirmed this 

reasoning, when it dismissed an appeal filed by one chamber of a state legislature because “a single 

House of a bicameral legislature lacks capacity to assert interests belonging to the legislature as a 

whole.”  Virginia House of Delegates v. Bethune-Hill, 139 S.Ct. 1945, 1953-54 (2019). 

Here, the Lieutenant Governor’s claim of injury is no different from the “abstract dilution 

of institutional . . . power” that was alleged—and found wanting—in Raines.  521 U.S. at 826.  

The Lieutenant Governor does not purport to represent a group of members of the Council of State 

“sufficient to defeat” any order issued by the Governor.  Id. at 823.  Nor could he, because no other 

members of the Council have chosen to join him as a plaintiff in this lawsuit.    

The standing problem is even more acute here because it is not clear that the Lieutenant 

Governor actually does seek to defeat the Governor’s orders.  Despite his public opposition to 

many of the Governor’s public-health measures, the Lieutenant Governor does not allege that he 

would have voted against them.  See Compl. ¶ 55.  His refusal to allege clearly that he would have 

voted against the Governor’s orders merely serves to underscore the abstract nature of his alleged 

injury. 

In sum, because the Lieutenant Governor may not seek to vindicate the interests of the 

Council without the consent of a majority of its members, he lacks standing to challenge the 

Governor’s executive orders on their behalf.  Raines, 521 U.S. at 824. 
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Second, the Lieutenant Governor similarly fails to allege sufficient injury from his 

alternative assertion that the Governor violated the Act by incorrectly determining that a statewide 

response is necessary to combat the current pandemic.  Importantly, the Lieutenant Governor’s 

argument in this regard assumes that the Governor does have the authority to issue some statewide 

emergency orders unilaterally, without concurrence from the Council of State, so long as the 

Governor satisfies the Emergency Management Act’s criteria for such actions.  Compl. ¶ 50; 

Memo. of Law 13-14; see N.C. Gen. Stat. § 166A-19.30(c) (allowing the Governor to issue 

emergency orders unilaterally if he determines that “local control of [an] emergency is insufficient 

to assure adequate protection for lives”).  Thus, in this argument, the Lieutenant Governor merely 

asserts that the Governor’s factual determinations about the nature of the necessary response to the 

current crisis were incorrect.  See Compl. ¶ 50 (alleging that “the statutory criteria of insufficient 

local control for the exercise of [section 166A-19.30(c)] by defendant was not met”). 

But the Lieutenant Governor, acting in his official capacity, lacks standing to assert this 

kind of abstract statutory violation.  He lacks standing to assert this claim as a member of the 

Council of State because, if subsection (c) of section 166A-19.30 is applicable to statewide 

emergencies, then the Governor did not need to seek the Council’s concurrence to issue his orders 

at all.  As a result, while a business or a person directly affected by the Governor’s orders may 

have standing to challenge the Governor’s decision to preempt local authority,18  the Lieutenant 

Governor in his official capacity was not injured by the Governor’s allegedly improper exercise 

of his unilateral authority under the Emergency Management Act.  See In re Ezzell, 113 N.C. App. 

388, 392, 438 S.E.2d 482, 484 (1994) (“The injury in fact requirement includes as a corollary a 

                                                 
18  Indeed, affected businesses have brought similar claims to those asserted by the Lieutenant 
Governor here.  E.g., Jet Fitness v. Cooper, No. 20 CVS 1353 (Iredell Cty. Super. Ct.).  The 
Governor has not argued that those businesses lacked standing to bring those challenges.   
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requirement that a litigant show that the challenged government action caused the litigant’s 

injury.”).  

Thus, under either of his theories, the Lieutenant Governor lacks standing assert his claim 

under the Emergency Management Act.    

B. The Lieutenant Governor also lacks standing to assert a claim under the 
quarantine statute. 

 
Our Constitution only confers standing to sue “on those who suffer harm.”  Mangum, 362 

N.C. at 642, 669 S.E.2d at 281-282.  The Lieutenant Governor makes no effort to explain how he, 

in his official capacity, has been harmed by any alleged violation of the quarantine statute.  See 

Compl. ¶¶ 57-63. 19  Instead of identifying the type of injury that gives rise to standing, the 

Lieutenant Governor seeks to debate the merits of the Governor’s actions “in the rarefied 

atmosphere of a debating society.”  Valley Forge Christian College v. Americans United for 

Separation of Church and State, Inc., 454 U.S. 464, 472 (1982).  But in North Carolina, plaintiffs 

“cannot present an abstract question and obtain an adjudication in the nature of an advisory 

opinion.”  Fox v. Board of Comm’rs of Durham Cty., 244 N.C. 497, 500, 94 S.E.2d 482, 485 

(1956).  Thus, the Lieutenant Governor also lacks standing to assert his second claim for relief 

under section 130A-45 of the Public Health Law.   

IV. The Lack of Irreparable Harm Coupled with the Strong Public Interest in Protecting 
Public Health Also Call for Denial of a Temporary Restraining Order. 

 
The Lieutenant Governor also fails to establish that he will suffer irreparable harm in the 

absence of preliminary relief.  In fact, the public interest weighs heavily against entry of a 

temporary restraining order that would endanger public health during this pandemic. 

                                                 
19  Again, affected businesses are differently situated than the Lieutenant Governor.  The 
Governor has not argued that businesses lack standing to bring claims under the quarantine statute.  
E.g., N.C. Bowling Proprietors Ass’n, Inc. v. Cooper, No. 20 CVS 6422 (Wake Cty. Super. Ct.). 
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To demonstrate irreparable harm, the Lieutenant Governor must show that he “is likely to 

sustain irreparable loss” unless the Court issues preliminary relief.  A.E.P. Indus., Inc. v. McClure, 

308 N.C. 393, 401-02, 302 S.E.2d 754, 759-60 (1983).  Issuance of an immediate injunction “is a 

matter of discretion to be exercised by the hearing judge after a careful balancing of the equities.”  

Id. at 400, 302 S.E.2d at 759.   

Because the Lieutenant Governor seeks a temporary restraining order, he must show “that 

any delay would materially affect [his] rights.”  Beau Rivage Homeowners Ass’n v. Billy Earl, 

LLC, 163 N.C. App. 325, 329, 593 S.E.2d 120, 123 (2004).  Moreover, a temporary restraining 

order may not be “predicated upon illusory injury, loss, or damage,” but instead may only be 

granted “upon a showing of immediate and irreparable injury, loss, or damage.”  Jolliff v. Winslow, 

24 N.C. App. 107, 108, 210 S.E.2d 221, 222 (1974).    

The Lieutenant Governor contends that he will suffer irreparable harm because the 

Governor may enter another executive order without concurrence from the Council of State.  

Memo of Law at 21.  That allegation fails to establish irreparable harm.   

To begin, the Lieutenant Governor’s delay in seeking relief here undermines his claim to 

need a temporary restraining order.  As the Lieutenant Governor himself alleges, the Governor has 

issued executive orders for months to coordinate a statewide response to this emergency without 

prior approval from the Council of State.  Compl. ¶¶ 19-35.  The Governor issued the first 

executive order of that kind on March 17th, 2020.  Id. ¶¶ 20-25.  On that same day, the Lieutenant 

Governor issued a press release where he claimed the order was invalid, because it had not received 

concurrence from the Council of State.20 

                                                 
20  N.C. Lieutenant Governor Dan Forest, Lt. Governor Forest Questions Validity of 
Restaurant Ban (Mar. 17, 2020), https://ltgov.nc.gov/news/2020/03/17%20/lt-governor-forest-
questions-validity-restaurant-ban. 
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Yet the Lieutenant Governor waited more than three months—until July 1st—to file this 

lawsuit.  During these months, the Lieutenant Governor did nothing as the Governor issued at least 

seven additional executive orders without seeking concurrence from the Council of State.  Courts 

routinely hold that when parties wait months to seek relief, they cannot show the irreparable harm 

necessary to justify a temporary restraining order.  See N. Iredell Neighbors for Rural Life v. Iredell 

Cty., 196 N.C. App. 68, 79, 674 S.E.2d 436, 443 (2009) (affirming trial court’s finding of no 

irreparable harm when “some two months elapsed without any contention by plaintiffs of an urgent 

threat of irreparable harm”); accord Southtech Orthopedics, Inc. v. Dingus, 428 F. Supp. 2d 410, 

420 (E.D.N.C. 2006) (applying North Carolina law) (holding that “the six to nine week delay 

between plaintiff’s discovery of defendant’s [allegedly unlawful] activities and its filing suit 

weighs against injunctive relief”).   As a result, here, the Lieutenant Governor’s over three-month 

delay in filing this lawsuit prevents him from showing irreparable harm.   

Separately, the Lieutenant Governor also cannot make a showing of irreparable harm 

because he claims only an abstract “illusory injury.”  Jolliff, 24 N.C. App. at 108, 210 S.E.2d at 

222.  The only injury that he claims that he will suffer without this Court’s intervention is the 

alleged right to concur (or not concur) on future orders by the Governor.  Despite his vocal, public 

opposition to the Governor’s orders, in his complaint here, the Lieutenant Governor does not allege 

that he would have voted not to concur in any of the Governor’s orders.  And even if he had, the 

Lieutenant Governor does not claim that he speaks for a majority of the Council of State—either 

on the merits of the Governor’s orders, or on the assertion that the Governor should submit his 

orders for the Council’s consideration.  Thus, the Lieutenant Governor seeks to remedy, at most, 

an abstract injury on behalf of a body that he has no right to represent.  This abstract injury cannot 

constitute irreparable harm.   
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Finally, the balance of equities and harms weigh strongly against enjoining the Governor’s 

orders.  “The balance of the equities and the public interest ‘merge’” when the government opposes 

preliminary relief.  Roe v. Dep’t of Def., 947 F.3d 207, 230 (4th Cir. 2020) (citing Nken v. Holder, 

556 U.S. 418, 435 (2009)).  Here, the public-health data show that—despite the Governor’s 

extensive emergency measures that have slowed the virus’s spread—deaths, hospitalizations, and 

active COVID-19 infections remain at concerning levels.  Tilson Decl. ¶¶ 51-54.  The relief that 

the Lieutenant Governor seeks would enjoin the enforcement of all the Governor’s orders that rely 

on his authority under section 166A-19.30(c), potentially lifting all restrictions on social and 

economic activity in the midst of this pandemic.  That type of relief could radically destabilize the 

State’s efforts to combat the spread of COVID-19 to protect the health and safety of all North 

Carolinians.  As shown by the experiences of many States that have lifted restrictions too early, 

the requested relief could lead to a dramatic spread of the virus, threatening to overwhelm the 

State’s medical system.  Under these circumstances, the relief the Lieutenant Governor seeks is 

likely to cause irreparable harm by contributing to the spread of COVID-19 throughout our State.   

When, as here, the Governor has taken deliberate, phased steps to craft “policies to balance 

the public health and economic issues associated with the COVID-19 pandemic,” the public 

interest does not support the entry of preliminary relief.  Talleywhacker v. Cooper, No. 5:20-CV-

218-FL, 2020 WL 3051207, at *14 (E.D.N.C. June 8, 2020).   

CONCLUSION 

The Governor respectfully requests that the Court deny the Lieutenant Governor’s motion 

for a temporary restraining order. 

 Respectfully submitted, this 29th day of July, 2020.      

JOSHUA H. STEIN 
Attorney General 
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/s/ Ryan Y. Park                        
Ryan Y. Park 
Solicitor General  
N.C. State Bar No. 52521 
Email: rpark@ncdoj.gov 

 
/s/ James W. Doggett                 
James W. Doggett 
Deputy Solicitor General  
N.C. State Bar No. 49753 
Email: jdoggett@ncdoj.gov 

 
        /s/ Olga E. Vysotskaya de Brito    

Olga E. Vysotskaya de Brito  
        Special Deputy Attorney General 

N.C. State Bar No. 31846 
Email: ovysotskaya@ncdoj.gov 

 
      N.C. Department of Justice 

Post Office Box 629 
Raleigh, NC 27602 
Telephone: (919) 716-0185 
Facsimile: (919) 716-6759 
 
Counsel for the Governor 21

                                                 
21  The Governor’s brief exceeds the 7,500 word limitation on briefs set out in Rule 7.8 of 
the North Carolina Rules of Business Court.  Based on the Court’s guidance in related cases, the 
Governor understands that this rule does not apply here.  However to the extent that 
understanding is mistaken, the Governor respectfully requests that the Court consider this brief in 
its extended length.  This case presents significant and novel questions of law that warrant an in-
depth examination. 
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