
Interview:  
Clark Neily
Clark Neily, vice president 
for criminal justice at the 
libertarian Cato Institute, 
opposes the “qualified 
immunity” doctrine. 
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The utility companies 
responsible for build-
ing the Atlantic Coast 

Pipeline were confident they 
would get the environmental 
permits they needed to start 
construction in North Caroli-
na. What they didn’t know is 
whether they would win ap-
proval in time to avoid cost-
ly delays. 

The Cooper administra-
tion had leverage over the 

timing and appeared to use it 
to extract concessions from 
the pipeline operators, based 
on an investigation of the 
ACP process launched by the 
General Assembly. 

That’s part of the infor-
mation gleaned from a report 
and supporting documents 
investigators presented Nov. 
20 to a legislative oversight 
committee tasked with look-
ing into the permitting pro-
cess of the ACP and a $57.8 
million “mitigation fund” 
pipeline operators agreed to 
give Gov. Roy Cooper. 

“[I]t would be reason-
able to conclude that Gover-
nor Cooper improperly used 
the authority and influence 
of his Office to cause the ACP 
partnership to commit to a 

$55 million ‘Mitigation Fund’ 
that the Governor placed un-
der his complete control. 
Governor Cooper continued 
to use his authority and in-
fluence to delay the ACP per-
mitting process until the ACP 
partners agreed to increase 
the fund amount to $57.8 
million,” the investigators 
from the firm Eagle Intel Ser-
vices LLC said in the report.

In a news release the gov-
ernor’s office issued late Nov. 
20, spokesman Ford Porter 
dismissed the report, calling 
the pipeline investigation a 
series of “Republican con-
spiracy theories.” 

The 600-mile natural gas 
pipeline, now tied up over le-

Governor disputes Duke executives’ 
accounts of meetings over $57.8 million 

discretionary fund 

Permits for tree-cutting 
may be at root of pipeline 

mitigation fund delay 

RICK HENDERSON
EDITOR-IN-CHIEF 

UNC board ready to move on, 
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for overlooked university
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Which one of these factors do you think is most 
important when determining whether a child 
will be successful in public school?
FAMILY SUPPORT: 49%
QUALITY OF TEACHERS: 34%
STATE-OF-THE-ART TECHNOLOGY: 5%
NOT SURE: 4%
PER-PUPIL SCHOOL SPENDING: 3%
OTHER: 3%
INFLUENCE OF PEERS/CLASSMATES: 2%

The North Carolina General Assembly 
determines how much state money should be 
spent on public schools. In your opinion, if 
more money were to be spent on public schools, 
what would be the correct way to do so?”
ELECT GOVERNOR WHO PROPOSES BUDGETS THAT INCREASE FUNDING: 38% 
ELECT MEMBERS THAT WANT TO INCREASE STATE FUNDING: 35%
NOT SURE: 16% 
ELECT JUDGES THAT REQUIRE THE LEGISLATURE TO SPEND MORE: 11%

Public Education and the 
Role of the Courts
SurveyUSA, on behalf of the Civitas Institute, asked 
618 registered voters about their opinions on public 
education and the role of the courts. The survey 
ran from Oct. 29 to Oct 30. The credibility interval 
is plus or minus 5%. Percentages may not add up 
to 100 due to rounding. 

P O L L

I know the following plea is 
probably futile, but I’m going 
to offer it anyway. Can we 

please stop making every event 
into a partisan slugfest?

Case in point would be the 
recent release of test scores from 
the National Assessment of Edu-
cational Progress. In North Caro-
lina’s case, Republicans highlight-
ed an uptick in test scores from 
2017 to 2019. Democrats pointed 
to stagnation in average scores 
since 2011. Advocates and critics 
of various reforms, from teacher 
pay hikes to Read to Achieve, 
cited the new NAEP results as 
they restated their pre-existing 
talking points.

The result was a confusing 
mess. To the extent they were 
exposed to it, average North Car-
olinians were poorly served. The 

cause of educational progress was 
poorly served, too.

In reality, the 2019 NAEP scores 
in reading and math weren’t 
revelatory. They largely rein-
forced two facts that fair-minded 
analysts have recognized for 
many years. First, North Caroli-
na’s schools are more effective 
than those of most other states. 
Second, student achievement has 
shown little improvement in the 
past decade — indeed, when it 
comes to reading, there’s been no 
improvement so far this century.

Many factors heavily influence 
student performance, such as 
household income and family 
structure. When educators and 
scholars try to figure out which 
schools, teachers, or practices 

Which of these best describes your view of the 
proper role of judges and the courts?
TO FOLLOW THE RULE OF LAW AS WRITTEN: 57%
TO MAKE SURE THE LAW IS CONSISTENT WITH WIDELY HELD BELIEFS: 14%
TO FIGHT SOCIAL INJUSTICES: 12%
TO HOLD ELECTED OFFICIALS ACCOUNTABLE: 9%
NOT SURE: 7% 
NONE OF THE ABOVE: 2%

Should judges in state courts have the power to 
order state legislators to increase spending on 
core government services, even if that leads to 
a tax increase?
NO: 45% 
YES: 27%
NOT SURE: 27% 

Medicaid transformation will 
be a casualty of the bud-
get stalemate. The N.C. De-

partment of Health and Human Ser-
vices confirmed Nov. 19 that Medic-
aid transformation would be placed 
on hold indefinitely.

That announcement came hours 
after Sen. Joyce Krawiec, R-Forsyth, 
issued a news release predicting the 
move. Krawiec’s release suggested 
that an announcement from Gov. 
Roy Cooper’s administration would 
arrive the following morning.

“With managed care suspend-
ed, NC Medicaid will continue to op-
erate under the current fee-for-ser-
vice model administered by the de-
partment,” according to a DHHS 
news release. “Nothing will change 
for Medicaid beneficiaries; they 
will get health services as they do 
today. Behavioral health services 
will continue to be provided by Lo-
cal Management Entities/Managed 
Care Organizations. All health pro-
viders enrolled in Medicaid are still 
part of the program and will con-
tinue to bill the state through NC-
Tracks.”

Medicaid funding was stuck in 
the budget stalemate for months. 
As Cooper and the legislature wres-
tled over Medicaid expansion, Med-
icaid transformation languished. 
Now, it could be stuck in purgatory. 

The legislature adjourned  in 
November and won’t return until 
January.

But open enrollment has al-
ready begun, and state legislation 
requires the N.C. Department of 
Health and Human Services to be-
gin rollout no later than April 2020. 
The legislature seems prepared to 
fight indefinite delays. Krawiec is 
arguing that DHHS Secretary Man-
dy Cohen lacks the authority to 
place the program on hold. 

Medicaid managed care is the 
biggest change to hit the state since 
the inception of Medicaid. It would 
privatize the state’s Medicaid pro-
gram by paying five managed care 
companies $30 billion over five 
years to cover 1.6 million low-in-
come North Carolinians. 

The transformation has been 
years in the making, ever since the 
Republican-led legislature passed 
managed care legislation in 2015. 

The stalemate first delayed the 
program’s original November roll-
out, pushing transformation to Feb-
ruary. As negotiations dragged on, 
even the February rollout seemed 
unlikely. 

Cohen warned DHHS would 
be forced to delay rollout again 
if a budget didn’t materialize by 

Governor plans to 
place indefinite hold on 

Medicaid transformation

continued NEXT PAGE
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A power-hungry president, a constitutional crisis, 
and a democracy in peril…

President Jerome Elliott was elected with overwhelming support from the American people. His populist platform and soaring promises 
captivated voters. But now, after a series of increasingly unorthodox policy decisions and suspicions of sinister motives, a shadow gathers 
over the White House.
When thirty-four state governors call for a constitutional convention to reform the federal government, Elliott fears losing control. In a 
desperate attempt to maintain power, he orders the revered 82nd Airborne Division to march on the convention and arrest its participants 
as domestic insurgents. The Georgia National Guard mobilizes to stop them, and the two forces clash in the small town of Madison. These 
actions echo across the nation, polarizing the populace and threatening to erupt into violence between the people and their government.
Meanwhile, television reporters Nicole Marcel and Luke  Harper race to discover the truth behind the president’s actions, while United 
Nations investigator Percy Leach digs deep into Elliott’s past. Chasing facts and whispers alike, they uncover the roots of dark truths that, if 
realized, risk sundering the very fabric of American democracy.

Available from Ingram Book Group. For orders call 800-937-8000. Also available from Amazon, Barnes & Noble, and other retailers.

www.AperturePress.net

mid-November, but the deadline 
passed without a budget. 

The managed care companies 
risk hemorrhaging money. Cohen 
warned more delays would cost in-
surers dearly, as they had already 
hired staff and made investments in 
the transition. 

The legislature passed the fund-
ing twice, once in the state budget 
and again in a mini-budget. Cooper 
vetoed both bills, and now the leg-
islature is blaming the governor for 
the delays. 

“This is another crisis of Gov. 
Cooper’s own making,” Krawiec 
said in her own news release. “His 
veto will force insurers to lay off 
thousands of people they’ve al-
ready hired as part of the years-long 
plan to transform Medicaid.”

The managed care companies 
pleaded for a budget last week. 

“Transforming North Caroli-
na’s Medicaid program will im-
prove health outcomes and pro-
vide whole-person care while low-
ering costs for taxpayers,” said the 
N.C. Association of Health Plans in 
a statement. 

“But to keep this process mov-
ing forward and to not lose any 
ground, it’s critical that the state 
fully fund Medicaid transformation 
as soon as possible.”

The legislative leadership hoped 
to use managed care to control the 
cost of the program and improve 
health outcomes. 

In late October, hospital lobby-
ists seemed to support further de-
lays. Hospitals and providers have 
voiced concerns the program isn’t 
ready for transformation.   

In late October, fewer than half 
of providers who saw a Medicaid 
patient in the last year had signed 
contracts. And only three hospital 
systems and 12 regional hospitals 
had signed on. 

Medicaid transformation was 
supposed to unfurl in stages, but 
the budget stalemate forced the de-
partment to abandon staggered en-
rollment. Instead, the department 
planned to put all 1.6 million enroll-
ees in Medicaid transformation Feb. 
1. Now the future of the program re-
mains uncertain.

DHHS acknowledged the 
change in its news release.

The suspension of work and 
the wind-down process will 
begin tomorrow. Once sus-
pended, managed care cannot 
easily or quickly be restarted. 

The department will not 
decide on a new go-live date 
until it has program authority 
within a budget that protects 
the health and safety of 
North Carolinians and 
supports the department’s 
ability to provide critical 
oversight and accountability 
of managed care.  
 
Both the conference and 
transformation mini budgets 
passed during this year’s leg-
islative session and vetoed by 
Governor Roy Cooper left the 
department vulnerable to an 
unprecedented cut that would 
have had a crippling effect on 
its ability to provide services 
that protect people’s health 
and safety and moved the 
department out of Raleigh to 

Granville County. In addition, 
neither expanded Medicaid so 
that hardworking North Car-
olinians could afford access 
to health coverage.

In a separate release, State Rep. 
Donny Lambeth, R-Forsyth, a co-
chair of the House Health Commit-
tee, called the decision “a major 
setback for North Carolina and the 
Medicaid patients served.”

“North Carolina has invested 
millions of dollars and years of bi-
partisan planning to create a bet-
ter system of managed care, yet un-
fortunately the governor has placed 
more emphasis on politics than im-
proving the quality of care for ex-
isting Medicaid participants,” Lam-
beth said. 

Julie Havlak

DELAYED ROLLOUT? Mandy Cohen warned the N.C. Department of Health and Human Services would be forced to delay 
rollout again if a budget didn’t materialize by mid-November, but the deadline passed without a budget. 
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INDEFINITE HOLD. Medicaid funding was stuck in the budget stalemate as Gov. 
Roy Cooper and the legislature wrestled over Medicaid expansion.
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Hurricane victims, struggling 
rural hospitals, and the state 
Department of Transporta-

tion will get an infusion of cash.  
Gov. Roy Cooper on Nov. 18 

signed two bills into law that aim 
to stabilize the DOT and rural hos-
pitals, as well as provide disaster re-
lief for victims of Hurricane Dorian 
and other major storms. 

Senate Bill 356 gives the NC-
DOT $200 million to help the de-
partment recover from $2 bil-
lion in overspending. The depart-
ment had to pause some 900 proj-
ects in August, blaming unexpect-
ed costs from storm damage and lit-
igation over the Map Act, a repealed 
law that allowed the DOT to take 
private land without immediately 
compensating landowners. 

The bill tries to prevent future 
overspending by deflating the cost 
of the Map Act. The law puts a $150 
million cap on annual spending on 
Map Act settlements, exempting 
turnpike projects. It also limits the 
value of reimbursements to home-
owners by dictating simple, rather 
than compound, interest. 

Legislators worried these mea-
sures would leave the law “wide 
open” to constitutional challenges, 
but the bill still passed with over-
whelming support and little debate. 

S.B. 356 also requires the de-
partment to create a transportation 
emergency reserve for major disas-
ters. The bill starts the fund with 
$64 million from the General As-
sembly’s unreserved balance in the 

General Fund. The DOT will then 
maintain the fund by transferring 
money each year from the Highway 
Fund if the fund dips below $125 
million.

In return, the department must 
strengthen its accountability sys-
tems, increase transparency, and 
undergo a performance audit. 

The other bill Cooper signed 
was more contentious. 

House Bill 200 provides about 
$121 million in matching state 
funds for disaster relief, and it fund-
ed the state’s individual assistance 
program for victims of Hurricane 
Dorian. It also sets aside $59 million 
for storm-resiliency efforts. 

The same bill funds the rural 
hospital loan program by funneling 
about $13 million this fiscal year 
and $6.6 million next fiscal year 
from the General Fund into the loan 
program. 

Though the bill overwhelm-
ingly passed the legislature, Coo-
per later attacked the measure be-
cause it would put money received 
by the state under lawmakers’ con-
trol. The bill requires any donation 
or gift accepted by the state to be 
deposited into the state treasury.

The provision was originally 
included in the state budget, and 
Cooper lashed out against the lan-
guage, saying it would put educa-
tional and environmental programs 
at risk. 

Cooper accused Republicans of 
using storm victims as “political 
pawns.”

“This legislation helps fami-
lies recovering from Dorian and 
previous storms, especially those 
left behind by the federal gov-
ernment,” Cooper’s office said in 
a news release. “The governor 
pushed for this funding, and the 
Republican leadership was willing 
to risk losing it by attaching unre-
lated political power grabs, but the 
governor believes helping these 
survivors must prevail.”

Sen. Bill Rabon, R-Brunswick, 
argued Cooper misrepresented the 
legislation by failing to acknowl-
edge that it wouldn’t affect pro-
grams provided for by state law. 

“The provision arose from con-
cerns about the governor’s own 
actions,” said Lauren Horsch, a 
spokeswoman for Senate Republi-
cans. “There are allegations he al-
tered what was supposed to be an 
environmental mitigation fund for 
the Atlantic Coast Pipeline under 
the control of environmental bu-
reaucrats into a slush fund under 
his own personal control.”

Julie Havlak

N.C. hemp farmers struggle to meet state’s stringent standards for THC
JUSTIN HAMILTON’S company 
farm last year lost an entire green-
house of hemp — somewhere be-
tween $25,000 and $35,000 — be-
cause his crop violated the state’s 
THC threshold by 0.1%.

The crops of at least 38 other 
N.C. hemp farmers were destroyed 
over the past two years after farm-
ers inadvertently overstepped the 
0.3% THC standard, records from 
the N.C. Department of Agriculture’s 
Plant Industry Division show. In 
many cases, crops exceeded the lim-
it by mere tenths of a percent. Many 
in the hemp industry say if the state 
raised the standard to at least 1% 
THC, farmers could comply more 
easily, while also getting more bang 
for their buck.

Hemp is defined as any canna-
bis containing 0.3% or less THC. 
Anything above that level is consid-
ered marijuana. It’s impossible for 
law enforcement to distinguish be-
tween smokable hemp and marijua-
na by sight or smell, which led to a 
controversy over banning smokable 
hemp in the 2019 farm bill. After the 
General Assembly compromised on 
a June 2020 ban date, the farm bill 
stalled yet again because of an unre-
lated provision. It won’t be taken up 
until January at the earliest.

Raising the THC standard might 
solve part of the problem. Even 
1% THC, when balanced by a typ-
ical level of 15% CBD, isn’t near-
ly enough to produce a chemical 
high at a usual dose of between 5 
mg and 50 mg CBD, says research-
er Amanda Vickers with the U.S. Bo-

tanical Safety Lab, a nonprofit that 
provides testing services for natural 
product industries. A person smok-
ing 1% THC may feel more comfort-
able and relaxed, she said, but that’s 
mainly due to the CBD and oth-
er cannabinoids in the product. By 
comparison, the average marijua-
na sample today contains between 
18% and 25% THC, with some ex-
treme samples reaching 40%. 

Before the U.S. legalized hemp, 
0.3% was the global standard, said 
Hamilton, CEO of one of North 
Carolina’s first hemp companies, 
Hempleton Investment Group. In 
France — and other countries where 
hemp was legal — the average THC 
in the majority of existing hemp 
strains didn’t exceed 0.3%. When 
the U.S. legalized hemp using the 
same 0.3% standard, they were at 

a disadvantage, because domestic 
hemp strains have higher THC.

North Carolina uses a strain de-
veloped in Colorado with compli-
ant THC and a marketable amount 
of CBD. If North Carolina raised 
the standard to 1%, Hamilton says, 
farmers could experiment with a 
wider range of genetics and grow 
crops with higher CBD. 

But even under a 1% stan-

dard, farmers probably would push 
the limits, noted Phil Wilson, who 
works for the state agriculture de-
partment. When hemp has time to 
mature, it contains not only more 
THC, but also more CBD and oth-
er cannabinoids. The longer farm-
ers wait to harvest, the greater their 
market advantage. 

Even so, Vickers said, when 
farmers get the OK from the state, 
a crop’s cannabinoid levels — in-
cluding CBD and THC — sometimes 
slightly increase by the time the 
harvest is sold to a dispensary. 

“I think if there was agreement 
on a reasonable, acceptable amount 
of error, it would make the target a 
lot more approachable,” she said. 

Besides, it would be hard to get a 
prosecutor to take a case involving a 
minimal trespass, said Detective Al-
ex Posten, who works for the Shelby 
County Sheriff’s Office in Tennes-
see. Posten’s office employs a field 
test to ensure THC compliance. 

A defense lawyer could easily 
point out his client had no intention 
of committing a crime, and his crop 
couldn’t even produce psychedelic 
effects, Posten said. The Tennessee 
detective would rather target dis-
tributors of high-THC cannabis than 
hemp farmers who barely traverse 
the 0.3% threshold.

“There are officers out there who 
will write their grandma a ticket or 
put somebody in jail for hemp that’s 
a little bit hot,” he said. “We’re try-
ing not to do bad case law.”

Brooke Conrad

Governor signs into law bills helping storm victims, hospitals, and the DOT

HEMP OR MARIJUANA? Hemp is defined as any cannabis containing 0.3% or less THC. Anything above that level is con-
sidered marijuana. But it is not possible to distinguish between the two by sight or smell.
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House Bill 200 provides $121 million in matching state funds for disaster relief. 
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Mecklenburg County voters 
rejected a plan to raise the 
sales tax to fund arts and 

parks. 
The quarter-cent tax would 

have taken the county’s rate from 
7.25% to 7.5%, but 57% of voters 
said no. 

The Mecklenburg Tax Alli-
ance, led by Matthew Ridenhour, 
partnered with the N.C. chapter of 
Americans for Prosperity to cam-
paign against the tax hike. Riden-
hour was formerly on the Mecklen-
burg County Commission. 

Ridenhour said a bipartisan, 
grass-roots effort defeated the ref-
erendum.

“We had people from every part 
of the county, different socioeco-
nomic backgrounds, Republicans, 
Democrats, and unaffiliates,” Rid-
enhour said. 

Proponents of the tax hike spent 
about $1 million to support the ref-
erendum; opponents spent about 
$1,000.

The coalition opposed the in-
crease for a variety of reasons. 
While some were against the idea 
of raising taxes, others were op-
posed to using the money for the 
arts — instead of, for example, 
housing or transportation. 

If voters approved the sales tax 
hike, the county could have expect-
ed to bring in about $50 million. 

In July, Mecklenburg County 
commissioners voted 7-2 to send 
45% of that revenue to the Arts and 
Science Council, 34% for parks and 
greenways, 16% for public educa-
tion, and 5% to small-town arts and 
culture projects. 

Jeep Bryant, president of ASC, 
said it’s unfortunate the sales tax 
referendum failed. 

“The disappointment is rooted 
in the great potential we could see 
— to create a more dynamic, more 
equitable ecosystem for arts and 
culture throughout Mecklenburg 
County,” Bryant said in a news re-
lease. 

Although the Mecklenburg 
board promised to send much of the 
money to the ASC, the agreement 
wasn’t binding. 

Joe Coletti, a senior fellow at the 
John Locke Foundation, said com-

missioners have broken promises 
before when it comes to sales tax 
referendums.

Buncombe County residents 
voted a few years back to raise tax-
es for new and renovated buildings 
at Asheville-Buncombe Technical 
Community Colleges. But the mon-
ey trickled elsewhere. Since 2013, 
commissioners have transferred 
$15 million from the sales tax to the 
general fund.

Even if the Mecklenburg com-
missioners kept their promise, Co-
letti said, the ASC was asking for 
more money than it needed. Had 
the sales tax hike passed, the ASC 
would see $22.5 million, which, 
Coletti said, was nearly $7 million 
more than the council’s current 
budget

“I don’t know if this sets a prec-
edent [as to] whether people are 
more opposed to taxes, because 
bond referendums pass all the 
time,” Coletti said.

Bonds don’t guarantee immedi-
ate tax increases and are commit-
ted to funding specific items, such 
as housing and school construction. 

“You know the money is going 
to that, while a sales tax increase is 
forever, and it can’t be earmarked,” 
Coletti said. 

A local sales and use tax ref-
erendum also failed in Cleveland 
County in a 64% to 36% vote.

The Nov. 5 municipal election 
also saw approval of several bonds 
across the state: 

• Durham — $95 million hous-
ing bond passed, 75.88% to 
24.12%

• High Point — $6.5 million 
housing bond passed, 70.90% 
to 29.10%

• High Point — $21.5 million 
parks and recreation bond 
passed, 76.28% to 23.72% 

• High Point — $22 million 
streets and sidewalk bond 
passed, 76.77% to 23.21%

• Saluda — Mixed beverage 
election passed, 77.07% to 
22.93%

• Davidson — $14 million public 
facilities bond passed, 69.49% 
to 30.51%

• Davidson and Mooresville — 
Proposed sale of the Contin-
uum cable and internet net-
work for $80 million passed, 
93.96% to 6.04%

• Pineville — Charter amend-
ment failed, 51.62% to 
48.38%

Lindsay Marchello

REFORMS TO the Innovative School 
District are here to stay after Gov. 
Roy Cooper let Senate Bill 522 be-
come law without his signature. 

S.B. 522 made several changes 
to the Innovative School District, a 
school turnaround program giving 
an outside group authority for five 
years over low-performing schools 
to boost their performance. So far 
only one school, Southside Ashpole 
Elementary in Robeson County, has 
joined the ISD. 

Significant local pushback de-
railed attempts to add a second 
school in Wayne County. The back-
lash led lawmakers and education 
officials to reconsider how the ISD 
selection process worked. The result 
was S.B. 522.

In a letter to Eric Davis, chairman 
of the State Board of Education, Coo-
per laid out his opposition to the ISD. 

“Turning over control of a pub-
lic school to a private charter school 
operator is both bad policy and inef-
fective, and I am fundamentally op-
posed to the ISD concept,” Cooper 
said in the letter.

The governor said the state ed-
ucation board should prioritize sup-
port for low-performing schools in 
its short session budget request.

Despite opposing the concept, 
Cooper said the bill makes some im-
provements to the ISD. The governor 

highlighted how S.B. 522 provides 
a way for low-performing schools 
to improve before “being subject to 
takeover.”

Terry Stoops, vice president for 
research and director of education 
studies at the John Locke Founda-
tion, said the state education board 
and the Department of Public In-
struction have prioritized support 
for struggling schools for years.

“Lawmakers supported school 
takeover legislation because the 
state generally has been unsuc-
cessful in raising student achieve-
ment in chronically low-performing 
schools,” Stoops said. 

S.B. 522 redefines the qualifi-
cations for ISD schools. To qualify, 
a school would have to qualify for 
the federal Title I program —based 
on enrolling a large percentage of 
low-income students — and be in 
the lowest-performing 5% of school 

performance grades statewide. The 
qualifying school with the lowest 
scores would transfer to the ISD. 

The bill also changes the selec-
tion process. If a school is placed on 
the qualifying list, it must show no 
improvements for one year before 
moving to the watch list. The pro-
cess is repeated for the warning list. 
Finally, if a school still hasn’t made 
any progress after a year on the 
warning list and it’s one of the low-
est five qualifying schools on the 
list, then the SBE must move it to 
the ISD.

Republican lawmakers said the 
reforms were necessary to improve 
the program, but Democratic law-
makers wanted the ISD repealed. 
The House and Senate passed S.B. 
522 largely along party lines. 

The reforms come just as a list of 
qualifying schools for the ISD was 
unveiled at the Nov. 7 SBE meeting. 
Sixty-nine low-performing schools 
made the cut, but only those re-
maining on the list for four consec-
utive years are primed to transfer to 
the ISD. 

Had S.B. 522 not become law, 
the State Board of Education would 
have picked four schools to join the 
ISD for the 2020-21 school year to 
comply with statute.

Lindsay Marchello

Struggling rural hospitals are 
in luck. Gov. Roy Cooper has 
signed the rural hospital 

loan program into law. 
Senate Bill 537 creates a $20 

million loan program, which will 
funnel taxpayer dollars to dis-
tressed rural hospitals. The pro-
gram will operate under the Uni-
versity of North Carolina and the 
N.C. Local Government Commis-
sion. 

The money for the fund re-
mains in limbo. Legislators never 
included funding for the program 
in S.B. 537, but the bill’s sponsors 
promised to establish the fund in 
a separate bill. 

The first hospital to receive an 
injection of money will likely be 
Randolph Health in Asheboro. 

The hospital dominated de-
bate over the bill, as state legis-
lators worried it would collapse 
without help. Randolph Health 
lost $10.6 million in 2017, and its 
potential partnership with Cone 
Health flopped in 2018.  

Under S.B. 537, hospitals that 
need to build or move to a new fa-
cility will now be able to apply for 
a loan. To qualify, they must pres-
ent a plan to recover financially to 
UNC Health Care.

The bill became law only af-
ter several false starts and some 
squabbling between the Senate 
and House. The Senate passed sim-
ilar legislation twice before, but 
sunk the previous incarnations af-
ter complaining that the House 
tinkered with the bill. 

The bill also focalized debate 
over Medicaid expansion. Demo-
crats argued that such a loan pro-
gram wouldn’t be necessary if the 
state expanded Medicaid. They al-
so said the loan program wasn’t a 
permanent solution. 

Republicans presented the bill 
as an alternative to expansion that 
still preserved rural hospitals.

More than 100 hospitals in the 
U.S. have closed since 2010, includ-
ing six in North Carolina, according 
to the Cecil Sheps Center. When a 
hospital closes, studies indicate 
incomes drop 4% and unemploy-
ment rises 1.6% in the surrounding 
community.

The legislature reconvenes in 
January to tackle pending confer-
ence committee reports and oth-
er matters. If funding for the loan 
program isn’t pushed in a confer-
ence report, it will have to wait.

Julie Havlak

Governor signs rural hospital 
loan program into law

Innovative School District reforms become 
law without governor’s signature 

Rejection of Mecklenburg sales tax highlights municipal election results

Despite opposing 
the concept, 
Cooper said the 
bill makes some 
improvements to 
the ISD. 
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UNC board is ready to move on, despite 

documents revealing behind-the-scenes drama
BY KARI TRAVIS

Members of the University 
of North Carolina System’s 
Board of Governors want 

you to know something. 
They’re ready to move past the 

drama. 
Members projected that mes-

sage Nov. 15 at a regular board 
meeting hosted by Elizabeth City 
State University. 

The gathering — led by the 
body’s newly installed chairman, 
Randy Ramsey — followed weeks 
of headlines about a scandal involv-
ing board member Tom Fetzer and 
his unsanctioned investigation of 
former East Carolina University in-
terim Chancellor Dan Gerlach. 

“The good stuff we’re doing 
across the university? I’m more 
than happy to talk about that,” 
Ramsey told members of the press 
after the meeting. “But we’re going 
to put these other issues in our rear-
view mirror, and we’re not going to 
discuss them further.”

It’s customary for the UNC Sys-
tem to hold a media availability af-
ter each board meeting, allowing 
members of the press time to ask 
questions. Days before the Nov. 
15 meeting, members of the press 
were notified that Ramsey and in-
terim system President Bill Roper 
wouldn’t host a question-and-an-
swer session. 

It was a strange move, partic-
ularly given a trove of emails and 
confidential documents released 
by the UNC System on Nov. 8. The 
files, which mostly pertained to 
controversies surrounding Gerlach, 
Fetzer, and Greenville attorney Pe-
ter Romary, also shed light on an 
older drama that brought ECU to its 
current turmoil. 

Harry Smith, the former lead-
er of the UNC System board, during 
his tenure was publicly described 
as “hands-on” or “very involved” 
in the operations of the university 
system and its 17 campuses. But his 
involvement may have complicat-
ed UNC business behind the scenes, 
the documents show.  

Smith, a Greenville business-
man, stepped down as BOG chair-
man Oct. 1. He announced his res-
ignation from the full board Nov. 
4. His work demanded more time 
and attention, Smith told Caroli-
na Journal. The N.C. Senate voted 
to elect Dwight Stone, a member of 
UNC-Chapel Hill’s Board of Trust-
ees, to replace Smith. Stone took 
Smith’s seat Nov. 22.

Smith has had a long history of 
tension with some BOG members 
and campus leaders.

In particular, Smith’s involve-

ment with affairs at ECU and its 
former chancellor, Cecil Staton, 
caused friction between Smith and 
leaders of ECU’s Board of Trustees, 
emails show. In 2016, Smith — an 
ECU alumnus — was exploring a 
housing deal several miles from the 
ECU campus. 

The situation would’ve required 
the university to change campus 
housing policies — a situation Sta-
ton wasn’t willing to consider.

Kieran Shanahan, a Raleigh at-
torney and chairman of ECU’s board 
at the time, said the proposed hous-
ing deal would pose a conflict of in-

terest for Smith as both an investor 
and a member of the system’s gov-
erning board. 

Smith backed away, though he 
claimed it was because the deal 
didn’t make financial sense for the 
university.

Smith launched a vendetta 

against Staton, multiple sources 
familiar with the situation told CJ 
over the course of the past year. All 
wished to remain anonymous, fear-
ing retaliation. 

In March, Staton resigned his 
position at ECU, saying “there are 
some storms you cannot weather.”

Immediately after Staton’s res-
ignation, BOG member Steve Long 
released a public letter calling out 
Smith for repeated attacks on Sta-
ton, in part due to the controversial 
housing deal. 

“Today’s announcement that 
Dr. Cecil Staton is stepping down 
as Chancellor [of] East Caroli-
na University ends one of the sad-
dest and most unfortunate chap-
ters in the history of North Caroli-
na higher education,” Long said in 
the letter. “Chancellor Staton has 
the strong support of his trustees 
and university community, received 
a positive job evaluation in the last 
six months, and has done nothing 
to warrant termination of his ser-
vice.  I came to know him well as 
the Board of Governors liaison to 
ECU. Cecil Staton is a good man and 
great leader.”

“Yet, despite what would nor-
mally be a record to be applauded, 
Chancellor Staton was asked to re-
sign by the interim UNC president, 
Bill Roper, in an effort to end the 
long-running campaign of false ac-
cusations and irrational attacks by 
Harry Smith, the chairman of the 
UNC Board of Governors.”

Days after releasing the letter, 
Long publicly apologized to Smith 
for how he handled the situation. 
He didn’t apologize for the letter’s 
contents, however. 

Smith repeatedly denied the 
narrative, going so far as to call CJ’s 
reporting false and intentionally 
misleading. He claimed a spirit of 
unity reigned among ECU trustees 
and officials, as well as UNC BOG 
members and staff.

Throughout a year of reporting, 
CJ collected records and accounts 
showing Smith’s public statements 
didn’t always align with his private 
discussions. 

Now, newly released emails 
show intense exchanges between 
Smith and Shanahan, along with 
complaints about backbiting with-
in the institutions. 

In January, two months be-
fore Staton’s resignation, dozens of 
leaders in the Greenville communi-
ty sent UNC leaders a letter of sup-
port for Staton. 

On Jan. 9, Smith sent a message 
to then-UNC President Margaret 
Spellings. 

continued NEXT PAGE

OLDER DRAMA. UNC Board of Governors Chairman Harry Smith (left of center, white shirt, scissors in hand) prepares to 
cut the ribbon commemorating the opening of the new student center at East Carolina University Jan. 7. Smith said in 
November 2018 he was ending all communications with ECU.
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DOCUMENT. Email from Harry Smith to UNC System President Margaret Spellings, Jan. 9. 
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“We have another ‘circus’ …. the 
other side has responded as you 
know and here we go again, and 
who really gets harmed is ECU,” 
Smith wrote. “I can’t imagine why 
anyone would think the support let-
ter was a good idea, especially in 
the context and tone it was written, 
ECU is again being divided.

“We have two governing bodies 
(BOG-BOT) with lots of very smart 
members with diverse, strong back-
grounds and when allowed to work 
properly will produce good deci-
sions in the best interest of all par-
ties but with a focus on the insti-
tutions health and well-being,” 

Smith continued. “I am committed 
to healthy, transparent, honest dis-
cussions that focus on the institu-
tion as well as those involved with 
it through a proper governance pro-
cess.”

In conversations with CJ in No-
vember and December, Smith in-
sisted Staton had his support.

“There has clearly been an orga-
nized effort from a very small, but 
vocal group to create a false nar-
rative, and it’s being done through 
petty, personal attacks intended to 
harm or malign me. The ECU Board 
of Trustees has stated that Chan-
cellor Staton has their support, and 
I fully respect their position,” Smith 
wrote in the Nov. 9 email to CJ.  

But Smith couched his opinions 

“HANDS-ON”. UNC Board of Governors Chairman Harry Smith listens to ques-
tions during a March 22 meeting.
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NEWLY INSTALLED. Randy Ramsey, named chairman of the UNC System Board 
of Governors Oct. 1, speaks during the BOG’s Sept. 20 meeting. 

SC
RE

EN
SH

OT
/U

NC
-T

V

in another email to Shanahan. 
“I have not nor will I attack 

back, and I have not ever nor will 
I attack the BOT or Cecil using any 
media platform or in any manner,” 
Smith wrote Jan. 17. 

“I have and will continue to ask 
tough governance and oversight 

questions in the best interest of 
all our schools and I have, the on-
ly challenge in me doing that has 
been ECU, which is unfortunate. 
What I have said and only with-
in proper stake holder conversa-
tions was that in ‘my’ opinion Cecil 
did not have the training nor expe-

rience to run an asset the size and 
with the complicity [sic] as ECU 
does, and I still contend that today  
I am not anti Cecil nor anti ECU 
BOT. I am pro all of our schools, and 
that certainly goes to ECU.” 

DOCUMENT. Email from Harry Smith to Kieran Shanahan and others on Jan. 17.
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“My focus is whats [sic] the 
best for the institution simple as 
that. I further strongly believe that 
the [decision to fire former athlet-
ics director Jeff Compher] and Sta-
dium expansion belong to the BOT, 
and Cecil felt tremendous pres-
sure in both cases and unfortu-
nately that hurt Cecil tremendous-
ly, as I have told Margaret and ma-
ny others on many occasions this 
wasn’t all Cecil’s fault. With all that 
said, it has been a circus approach, 
and the letter stunt continued just 
that type of atmosphere at ECU. My 
time is short, thus I cannot operate 
with games, positioning nor poli-
tics what I simply want to do is all 
I can while I can and unfortunately 
that’s been very difficult, and ECU 
again suffers.” 

Drama with Gerlach, 
Fetzer, Romary

Most of the emails and docu-
ments released Nov. 8 by UNC have 
to do with a recent scandal sur-
rounding Gerlach, who took over af-
ter Staton’s May departure. 

That drama unfolded after video 
surfaced of Gerlach drinking with 
students at a Greenville bar in late 

September. UNC hired a law firm to 
conduct its own investigation, but 
Peter Romary, an attorney and pri-
vate investigator with connections 
to both Smith and Fetzer, interfered 
with proceedings, emails and re-
cords collected by WBTV show. 

Romary obtained video from 
a Greenville city camera showing 
Gerlach stumbling down a side-
walk, then getting into a car and 
driving away. The footage was from 
the same night Gerlach was photo-
graphed drinking. The video was 
later anonymously leaked to the 
media. 

Fetzer, a lobbyist, former Ra-
leigh mayor, and former head of the 
N.C. Republican Party, hired Rom-
ary’s firm QVerity last year to con-
duct a background check — without 
the approval of UNC System offi-
cials — of a candidate for the then-
open chancellorship at Western 
Carolina University.

The investigation resulted in up-
heaval, and the candidate — a se-
lection made by Spellings — was re-
jected by the board. Some members 
were outraged. 

Fetzer reportedly sought the 
WCU opening, but Fetzer insist-
ed he wasn’t after the job. Others 
asked him if would take it, and he 
refused. 

Fetzer may have been seeking 

the interim chancellorship at ECU 
prior to Gerlach’s appointment, an-
other document shows.   

In the email, sent to Smith and 
Roper, Fetzer outlined a plan called 
“Operation Rescue ECU.” One sec-
tion, labeled “IC’s Remarks,” is a 
draft speech not at-
tributed to a spe-
cific name, but 
written as though 
Fetzer would deliv-
er it.

“While I have 
not spent much 
time on campus yet 
and will meet lat-
er today with se-
nior staff to devel-
op priorities, I ex-
pect that our ini-
tial focus will be on 
operational issues: 
namely restoring 
the fiscal health 
and solvency of the 
institution and get-
ting our enrollment 
levels back up,” 
Fetzer wrote in the 
speech. 

Gerlach was 
named to the post 
April 16.

A timeline of communications 
provided by UNC shows that Fetzer 

was entangled with Romary in the 
pursuit of the city’s video footage of 
Gerlach. 

On Oct. 22, Fetzer sent Rep. 
John Bell, R-Wayne, a text. “John 
— Don Phillips is the Asst City At-
ty for Greenville overseeing the po-

lice Dept. Please call 
him and tell him you 
are aware that Peter 
Romary (Ro’maree 
w emphasis on the 
first syllable), an at-
torney representing 
me as a BOG mem-
ber, the Fraternal 
Order of Police, and 
the Police Benevo-
lent Assoc, has re-
quested the preser-
vation and release 
of video tapes show-
ing Interim Chancel-
lor Gerlach getting 
in his car and driving 
away around 2:20 
am on 26 Septem-
ber,” Fetzer wrote.

“Tell him that 
the General Assem-
bly has an oversight 
role and that you 
would like the tapes 

released to Mr. Romary and that 
time is of the essence.”

“Please do this today, if possi-

ble.”
A Nov. 6 memo from Womble 

Bond Dickinson, the firm hired to in-
vestigate Gerlach, says Fetzer was 
asked to provide “all his communica-
tions from calendar year 2019 relat-
ed to the UNC System or ECU.”

“In response,” the memo says, 
“Mr. Fetzer provided approximate-
ly 15 emails, none of which were 
communications with Peter Rom-
ary or North Carolina House Major-
ity Leader John Bell about this mat-
ter under investigation.”

Stories from N.C. Policy Watch 
and the Raleigh News & Observer on 
Nov. 14 showed board leaders might 
be considering sanctions against 
Fetzer for taking board matters out-
side the parameters of the body’s 
governance. 

Documents released by the UNC 
System show that Romary was an 
unwelcome actor, as UNC hired its 
own firm to investigate the inci-
dent. 

Ramsey told the News and Ob-
server the board should “consider 
consequences” for any board mem-
ber who acts outside of board pol-
icies. But the meeting came and 
went, and no one wanted to talk 
about it further. 

Carolina Journal tried to ask 
Fetzer about the controversy. 

“No comment,” he said.

Public Affairs, Policy Issues & Perceptive Commentary

See refreshing, balanced conversations about timely topics facing North Carolina 
and the nation on FRONT ROW with Marc Rotterman. By bringing 
together his insider experience, keen mind and key contacts (including elected 
officials, policy makers and journalists), Marc and his guests explore important 
issues about policy and public affairs during each lively episode.

Online anytime at 
unc.tv/frontrow

Catch FRONT ROW— 
Five Times a Week!

UNC-TV:  
Fridays, at 8:30 PM • Sundays, at Noon

North Carolina Channel:  
Fridays, at 9 PM • Saturdays, at 4 PM 

Sundays, at 9:30 AM

There has 
clearly been an 
organized effort 
from a very small, 
but vocal group 
to create a false 
narrative and 
it’s being done 
through petty, 
personal attacks 
intended to harm 
or malign me. 

- UNC Board of 
Governors Chairman 

Harry Smith

continued from PAGE 7
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BY LINDSAY MARCHELLO

Rep. Craig Horn, R-Union, said 
he wouldn’t be surprised if 
a judge orders the state to 

spend more on education.
But it would spark a constitu-

tional crisis. 
“The constitution of North Car-

olina is very clear as to who has the 
authority to appropriate money,” 
Horn said. “I don’t know that it is 
constitutional for a court to direct 
the state to appropriate a specific 
amount of money.”

Not that it hasn’t happened.
In Kansas, the courts pushed for 

more education funding and even-
tually got it. 

North Carolina could face a sim-
ilar fate with Leandro. 

Kansas is embroiled in its own 
longstanding, complex education 
funding lawsuit. Four school dis-
tricts sued the state in 2010 over 
what they considered insufficient 
funding for education. 

The case has lasted sever-
al years, and only recently has the 
state come into compliance with 
the court’s order to fund educa-
tion adequately. The Kansas Su-
preme Court ruled the state was fi-
nally spending enough after the 
Kansas legislature passed a law in 
April adding some $90 million more 
a year to education funding.

But the Kansas Supreme Court 
is keeping the lawsuit alive to mon-
itor the state continuously and en-
sure it doesn’t back down on fund-
ing promises. 

In North Carolina, a parallel sto-
ry is unfolding. 

As North Carolina awaits the 
latest development in the long-run-
ning Leandro case, some have be-
gun to speculate what the court 
may do next to bring education into 
compliance with the rulings. 

One possible outcome sees pre-
siding Judge David Lee issuing an 
order calling for the General As-
sembly to spend more on education 
funding. But, as of press time Nov. 
27, Lee had yet to rule.

Jeanette Doran, president of the 
N.C. Institute for Constitutional 
Law, said such a court order, howev-
er, would violate separation of pow-
ers. 

Article I, Section 6 of the N.C. 
Constitution says that “the legis-
lative, executive, and supreme ju-
dicial powers of the State govern-

ment shall be forever separate and 
distinct from each other.”

The legislative branch makes 
laws and appropriates money, 
while the executive branch enforc-
es the law. The judicial branch in-
terprets laws to ensure constitu-
tionality. 

“It would be judicial overreach 
for a judge to order the General As-
sembly to spend a certain amount,” 
Doran said. “The General Assembly 
is in charge of appropriations.” 

Horn said North Carolina has 
made progress in education, but 
there’s still work to be done. 

He also said lawmakers could 
sue over the constitutional issue, 
but he thinks the General Assem-
bly is tired of litigation. 

Nevertheless, if lawmakers 
don’t sue, someone else will, Dor-
an said. 

Leandro dates to 1994, when 
five rural school districts sued 
the state, arguing they couldn’t 
raise enough tax revenue locally 
to provide an education for their 
students on par with schools in 
wealthier districts. 

In 1997, the state Supreme 
Court held that every North Caroli-
na child has a right to “a sound, ba-
sic education” under the state con-
stitution. In 2004, the court ruled 
the state failed to live up to the pre-

vious ruling.
Decades later, the matter re-

mains unresolved. 
To break the logjam, the parties 

in the case agreed to commission an 
independent third party to develop 
recommendations for state compli-

ance with the Leandro standards. 
WestEd, a California-based educa-
tion consulting company, got the 
job. 

On June 17, WestEd turned its 
report over to Lee. For now, the re-
port is confidential as Lee reviews 
its contents for his anticipated 
court order. What the court order 
will entail is still a mystery, but a 
look at how a similar saga played 
out in Kansas may offer some clues. 

Like North Carolina, WestEd 
played a role in Kansas’ education 
funding dispute. The Kansas leg-
islature hired WestEd to produce a 
report estimating “the minimum 
spending required to reduce a given 
outcome within a given educational 
environment.”

WestEd’s Kansas report pro-
posed funding scenarios ranging 
from $450 million to $2 billion a 
year. Kansas lawmakers were divid-
ed when the report dropped. 

“There will be major losers at 
the end of this,” Kansas Senate 
President Susan Wagle, a Republi-
can, told KCUR, “and that will be ei-
ther the Kansas taxpayers or oth-
er state services whose funding 
stream will be cut.”

Court orders involving mon-
ey will take dollars from other pro-
grams and policy priorities, said 
Andy Taylor, a political science pro-

fessor at N.C. State University. 
“The amount of money avail-

able is finite. If the courts are grab-
bing parts of it and telling the gov-
ernment where to spend it, that 
means, in theory at least, that other 
parts of the budget are going to lose 
out,” Taylor said. 

Doran said she thinks Lee would 
consider the separation-of-powers 
issue when crafting his court order. 

Yet until the WestEd report is 
unsealed and Lee issues his ruling, 
all political analysts can do is spec-
ulate. What is certain is that Lee 
will issue a court order. If it calls for 
the General Assembly to raise ed-
ucation funding to a set amount, 
then some will cry foul. 

Chris Cooper, a political science 
professor at Western Carolina Uni-
versity, isn’t one of those people. 

“If this were to happen, there 
would absolutely be people who 
think this is judicial overreach and 
legislating from the bench, but I 
don’t see it as a separation-of-pow-
ers violation,” Cooper said. “I think 
it would be a political question as to 
how much is too much.”

Many political disputes in North 
Carolina aren’t really about poli-
cy differences, but rather disagree-
ments over who’s behind the wheel, 
Cooper said. 

“Who controls the levers of 
power is one of the most salient is-
sues of politics in North Carolina,” 
Cooper said. 

Throughout history, courts have 
ordered the legislature to act, Tay-
lor said. 

“There have been activist courts 
that have engaged in this kind of 
policymaking at the state level for 
a long time,” Taylor said. “This hap-
pens a lot. A lot of people who are 
conscious of separation-of-powers 
issues sometimes are uncomfort-
able with it.”

Taylor said judicial activism has 
happened frequently in public ed-
ucation matters regarding fund-
ing and school assignments. While 
the courts tend not to specify from 
where the money comes, calling for 
set amounts is, effectively, legislat-
ing from the bench, Taylor said.

“Courts across the country have 
intervened in this way, not only 
ruling that some kind of policy is 
wrong and illegal, but then compel-
ling policymakers to do something 
about it, and do something specific 
about it,” Taylor said. 

The constitutional question looming over Leandro 

SPECULATION BEGINS. Melanie Dubis argues before Superior Court Judge David Lee in February 2018. Some speculate 
that Lee may issue an order calling for the General Assembly to spend more on education funding. 
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WestEd
WestEd is a San Francisco-
based nonprofit organization. 
The organization’s mission 
states, “WestEd, a research, 
development, and services 
agency, works with education 
and other communities to 
promote excellence, achieve 
equity, and improve learning 
for children, youth, and 
adults.” 

In 2013, WestEd’s annual 
revenue was approximately 
$137 million, with over 530 
clients and funders including 
the U.S. Department of 
Education, National Science 
Foundation, the U.S. 
Department of Justice, and 
many state, county, local, 
philanthropic, and business 
entities.

www.carolinajournal.com
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gal issues, would run from West Vir-
ginia to Robeson County, passing 
through Virginia along the way. The 
utility partners building the pipe-
line — led by Duke Energy and Do-
minion Energy — needed environ-
mental permits from the federal 
government and each state before 
beginning construction. 

On consecutive days in January 
2018, the Cooper administration 
awarded the ACP an essential wa-
ter-quality permit and announced 
the $57.8 million discretionary fund 
the ACP partners would provide. 
The stated reason for the fund was 
to pay for economic development, 
renewable energy, and environmen-
tal mitigation. But the governor 
would control the money. 

Carolina Journal’s reporting 
raised concerns about the legality 
of the fund. Public officials and le-
gal experts noted the N.C. Constitu-
tion gives the legislative branch full 
control over state spending. 

The General Assembly later di-
rected any proceeds from the fund 
to public education in affected N.C. 
counties. But the fund hasn’t been 
created because of continuing legal 
battles. 

The General Assembly in Sep-
tember 2018 hired Eagle, an investi-
gative firm staffed with former FBI 
and Treasury agents, to look into all 
aspects of ACP permitting and the 
discretionary fund.

In May 2017, the pipeline part-
ners applied with the state Depart-
ment of Environmental Quality for 
a 401 Water Quality Permit. Duke 
CEO Lynn Good told investigators 
she thought the permit should have 
been issued in May or June. 

But it wasn’t. During the sum-
mer, Cooper adviser Ken Eudy and 
state Commerce officials pressed 
Duke Energy to defend the purport-
ed economic benefits of the project, 
Duke lobbyist Kathy Hawkins told 
investigators. 

By November, Duke expressed 
concerns the permit wouldn’t be ap-
proved before January, the opening 
of the three-month period the Fed-
eral Energy Regulatory Commission 
allows for tree-cutting in environ-
mentally sensitive areas. 

Around that time, ACP officials 
told federal regulators delays were 
costing the operators $70 million a 
month. 

The governor disputes what 
happened next. 

In separate interviews conduct-
ed in August and September 2019, 
Hawkins and Good told investiga-
tors they had a scheduled meeting 
with Cooper on Nov. 30. 

Soon after arriving, Cooper 
asked Hawkins to leave. Good said 
she and the governor discussed the 
401 permits, concerns over coal ash, 

a dispute between Duke and the so-
lar industry over power grid con-
nections, and the need for a fund 
to “pay expenses to install gas con-
nections to the ACP.” Good said 
Cooper wanted the pipeline and so-
lar disputes resolved by the end of 
December 2017. 

“Good said she did not ask why 
Governor Cooper wanted these is-
sues settled by the end of Decem-
ber. She did not know if Cooper’s re-
quest correlated to the timeframe 
that the ACP believed they needed 
[for] permits to begin felling trees, 
[listed] as late December 2017.” 

She added that Duke didn’t be-

lieve creating a mitigation fund 
and settling the solar dispute “had 
any bearing on the issuance or tim-
ing of the 401 permit for the ACP. … 
[The] ACP partners and Duke be-
lieved that the ACP was entitled to 
the permits. Good said Duke did not 
and would not pay for permits.”

But a background “proffer” Duke 
provided investigators in April 2019 
said timing was an issue. 

In September 2017, the proffer 
said, four months after Duke sub-
mitted its permit application, Duke 
Energy N.C. President David Foun-
tain spoke with state environmen-
tal Secretary Michael Regan. Foun-

tain asked why Regan made “an 
additional request for information 
on a permit that is typically issued 
within 15 days. … Over the course of 
the next several months, Mr. Foun-
tain saw Secretary Regan on a num-
ber of occasions and continued to 
raise with him the timeliness of the 
permit issue. ...”

The proffer also noted an Oct. 
27 meeting including Cooper and 
Fountain during which then Gov. 
Terry McAuliffe of Virginia “raised 
the issue of the length of the per-
mitting process in Mr. Fountain’s 
presence.”

The ACP partners were worried 
about “the construction schedule 
for the pipeline.” Tree-felling sea-
son was a few weeks away. 

Without the permit, the part-
ners couldn’t cut trees and the proj-
ect would be delayed another year. 
“ACP believed at the time that the 
permits needed to be issued no lat-
er than the end of December 2017 

to meet this schedule,” the proffer 
said.

Based on Hawkins’ interview 
with investigators, Good discussed 
her Nov. 30 meeting with Cooper by 
phone that evening with Hawkins. 
The next day, Good arranged a con-
ference call with Hawkins and two 
other senior Duke officials to dis-
cuss the meeting with Cooper. 

But Cooper says the Nov. 30, 
2017, meeting didn’t occur, or at 
least Good’s recollection of it was 
incorrect. 

During a media briefing Nov. 20, 
2019, after a “Thanksgiving tur-
key pardon,” Cooper responded to 
a question about the meeting with 
Good from WBTV investigative re-
porter Nick Ochsner. “That’s not 
true. Absolutely did not happen. 
And I’ll tell you this: The facts are 
on our side,” Cooper said. 

The governor dodged a fol-
low-up question. “Lynn Good told 
the investigators you had a one-on-
one meeting with her in which you 
said you wanted to get all three of 
those issues done at the same time, 
which was the same timeline by 
which your staff knew Duke need-
ed that permit to begin work on the 
pipeline,” Ochsner said. 

“The facts [are] on our side,” 
Cooper responded. He refused to 
take further questions on the mat-
ter. 

In the later news release, Por-
ter said, “The [ACP investigators’] 
report is wrong, and it is full of in-
accuracies and contradictions that 
clearly ignore inconvenient facts. 
The report even concedes that the 
permit was done properly, that 
Duke believed the permits weren’t 
dependent on the fund or the solar 
settlement, and that the Governor 
did not benefit.”

Cooper’s office hasn’t responded 
to CJ’s requests for comment.

CJ asked Duke Energy spokes-
woman Tammie McGee if Duke 
could reconcile the differences be-
tween the proffer and the state-
ments Hawkins and Good gave in-
vestigators. McGee hadn’t respond-
ed by press time.

On Nov. 21, Lt. Gov. Dan Forest 
called on the FBI’s Public Corrup-
tion Unit to investigate the issue.

“Someone is lying,” Forest said 
in a news release. “The governor 
says he did not sign off on the pipe-
line, but emails, timelines, and texts 
from his top aides say otherwise. 
Someone is lying. The governor’s 
top aide [Eudy] claims the creation 
of the fund was Duke Energy’s idea, 
and Duke Energy states otherwise.”

People “need to be put under 
oath, under threat of perjury, and 
re-answer these questions” Forest 
said.

Executive Editor Don Carrington 
provided additional reporting for this 
story.

Permits for tree-cutting may be at root of pipeline mitigation fund delay 

INVESTIGATION. Eagle Intel Services investigators Frank Brostrom, Tom Beers, and Kevin Greene (front, from left) pres-
ent their report to a legislative oversight committee Nov. 20. House Speaker Tim Moore, R-Cleveland is back row, left. 
Senate leader Phil Berger, R-Rockingham, is at the lectern. 
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continued from PAGE 1

PERMITS. Duke expressed concerns the permit wouldn’t be approved before 
the opening of the three-month period the Federal Energy Regulatory Commis-
sion allows for tree-cutting in environmentally sensitive areas.  
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The governor says 
he did not sign off 
on the pipeline, but 
emails, timelines, 
and texts from 
his top aides 
say otherwise. 
Someone is lying. 

- Lt. Gov. Dan Forest
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BY LINDSAY MARCHELLO

Democratic U.S. Sen. Eliza-
beth Warren wants char-
ter schools gone, but sever-

al prominent N.C. and national ad-
vocates for charter schools say the 
presidential contender is out of 
touch with voters.

Rhonda Dillingham, executive 
director of the N.C. Association for 
Public Charter Schools, says War-
ren’s views on school choice don’t 
jibe with public opinion. 

“Most Americans are in favor of 
school choice and charter schools,” 
Dillingham said.

A Massachusetts resident and 
2020 Democratic presidential can-
didate, Warren has released numer-
ous plans to fix the economy, envi-
ronment, and education. Her edu-
cation plan calls for significantly 
higher spending, to the detriment of 
charters.

Her plan would quadruple Title 1 
funding to $450 billion over the next 
10 years, add $50 billion for school 
infrastructure, and add $100 billion 
over the next 10 years for new “Ex-
cellence Grants.” Under the plan, 
federal spending for students with 
disabilities would grow from $13 bil-
lion to $33 billion. 

Charter schools won’t see a dime. 
Amy Wilkins, senior vice pres-

ident of advocacy at the National 
Alliance for Public Charter Schools, 
says Warren’s plan rejects former 
President Obama’s legacy on public 
charter schools. 

“President Obama increased 
funding for the federal Charter 
Schools Program more than any 
other president,” Wilkins said in 
a news release. “The majority of 
rank-and-file Democrats under-
stand this funding is critical to 
support the education of under-
served students.” 

North Carolina has more than 
190 charter schools attended by 
some 111,000 students, with thou-
sands more on waiting lists. War-
ren, though, clearly isn’t a fan.

Warren is calling for the elimi-
nation of the Charter Schools Pro-

gram. The program aims to help 
expand charter schools, providing 
millions in annual funding to build 
new schools and replicating best 
practices. 

North Carolina has received 
$36.6 million in CSP grant funding 
to expand charter school opportu-
nities to more educationally disad-
vantaged students.

“To keep our traditional pub-
lic school systems strong, we must 
resist efforts to divert public funds 
out of traditional public schools,” 
Warren wrote. 

Shavar Jeffries, Democrats for 

Education Reform national presi-
dent, said aspects of Warren’s edu-
cation plan are commendable, but 
her plan for public charter schools 
isn’t in line with voters’ priorities. 

“Public charter schools have al-
ways been based in the fundamen-
tal Democratic value of increas-
ing equitable outcomes for all stu-
dents,” Jeffries said in a news re-
lease.

“Studies continue to show that 
students — particularly black 
students from low-income fam-
ilies and Hispanic English lan-
guage learners — have significant-

ly higher learning gains than their 
similar peers in traditional pub-
lic schools, gaining the equivalent 
of three to five months additional 
learning time.”

Echoing Dillingham, the Feder-
ation for American Children’s 2019 
National School Choice poll shows 
67% of likely 2020 voters back 
school choice.

Warren says expansion of char-
ter schools has occurred with-
out ensuring the schools are sub-
ject to the same transparency and 
safeguards as traditional public 
schools. 

School districts should over-
see charters, Warren said, and 
for-profit charter schools should be 
banned. 

Jeffries agreed with Warren 
about the for-profit ban, as well as 
the perceived need for more trans-
parency. But he was critical of her 
plan to end public support for char-
ter schools. 

Other charter school support-
ers, including Jeanne Allen, presi-
dent and founder of the Center for 
Education Reform, are equally crit-
ical of Warren. 

“Banning federal funding for 
charter schools and threatening 
the freedom they enjoy, especially 
under the false argument that they 
take away resources from under-
performing schools, is bad enough, 
and would produce a devastating 
race to the bottom that our coun-
try cannot afford,” Allen said in a 
news release. 

BY KARI TRAVIS

U.S. Rep. Mark Walker, R-6th 
District, has the NCAA’s at-
tention when it comes to 

fair pay for student athletes. But 
he wants action from the collegiate 
sports giant — and from Congress. 

The NCAA’s board of governors 
voted Oct. 29 to allow college ath-
letes to use their name, image, or 
likeness for profit. It’s a landmark 
decision and one that may have 
been catalyzed by legislation from 
Walker. 

House Resolution 1804, Stu-
dent-Athlete Equity Act, would 
change the federal tax code, effec-
tively requiring that the NCAA let 
athletes get paid for their name, 
picture, or other personal branding. 
If it didn’t, the organization could 
lose its tax-exempt status.

Walker introduced the bill in 
March. It has bipartisan support. 

“We must embrace change to 

provide the best possible experi-
ence for college athletes,” NCAA 
board chair Michel Drake says. “Ad-
ditional flexibility in this area can 
and must continue to support col-
lege sports as a part of higher edu-
cation.” 

While the NCAA’s words are 
promising, their actions haven’t al-
ways matched, Walker said in a 
written statement. Every student 
athlete deserves constitutional 
rights, he said. 

“The NCAA is on the clock, and 
while they are, we’re going to keep 
working towards the passage of the 
Student-Athlete Equity Act to make 
sure their words are forced into ac-
tion,” Walker said. 

Compensating student athletes 
is trending on a state level. Califor-
nia adopted the “Fair Pay to Play 
Act,” also letting NCAA scholar-
ship athletes get compensation for 
use of their names, images, or like-
nesses. 

College athletes could get a per-
centage of revenues from sales of 
personalized merchandise, or ac-
cept money from commercial spon-
sors and remain eligible to play 
sports on scholarship.

Walker was supportive. “For far 
too long, the NCAA has arbitrari-
ly set a sham definition of ama-
teurism to strip college athletes of 
the rights to their own names and 
self-worth, only promising to create 
do-nothing commissions when oth-
ers highlight their exploitation,” 
Walker said after California Gov. 
Gavin Newsom, a Democrat, signed 
California’s “Fair Pay” act into law. 

“With only a short time until 
the law takes effect, it is imperative 
that the House Ways and Means 
Committee begins to review and ad-
vance my Student-Athlete Equity 
Act,” Walker added. 

H.R. 1804 has yet to move out 
of that powerful House Ways and 
Means Committee.

Presidential contender wants to cut charter 
school funding, end privatization of schools

Walker’s legislation may have spurred NCAA to reconsider amateur rules

ATHLETE PAY. U.S. Rep. Mark Walker introduced House Resolution 1804, which 
would change the federal tax code, effectively requiring that the NCAA let 
athletes get paid for their name, picture, or other personal branding. 
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ECSU’s leader sees new beginning for overlooked university

KARI TRAVIS: Just five 
years ago, enrollment at 
ECSU was plummeting. 
To what do you attribute 
the recent increases in 
enrollment? How much 
has NC Promise played a 
role in boosting numbers? 

KARRIE DIXON: There 
are a number of different 
factors. One, NC Promise 
has definitely helped us to 
leverage where we are, from 
the standpoint of providing 
a quality education at an 
affordable price. ... That’s 
huge for our citizens in 
North Carolina to realize 
that education is affordable. 
And the General Assembly 
has put this initiative in 
place to make sure that 
anyone and everyone can 
see continuing their educa-
tion as a possibility and a 
reality.

In addition to NC Promise 
being put in place, I also 
attribute our enrollment 
growth to just looking 
differently at how we are 
strategically recruiting and 
what we are offering. Being 
able to articulate to families 
and prospective students 
what they would gain from 
ECSU and a college degree 
[is important]. 

KT: What do you tell 
them?

KD: Some of that conver-
sation is really around the 
theme of, “It’s a new day.” 
It’s a new day at ECSU. We 
are a constituent insti-
tution of the University 
of North Carolina. To my 
surprise when I arrived 
here, a lot of people didn’t 
know that. ... To have a 
constituent institution of 
the University of North Car-
olina right here in eastern 
North Carolina is huge. I 
had to let the community 
know and understand that. 
Part of our pitch to people 
is educating them on that 
fact, but also showing them 
that, “Hey, we have quality 
academic programs here. 
We have education at $500 
a semester. You’re not going 
to find that anywhere else 
for a four-year degree.” 

Some [people] had the 
perception that [NC Prom-
ise] was only for recent high 
school graduates. ... No, it’s 
for anybody. So if you’ve 
gone straight into the work 
force out of high school, go 
back to school. If you want 

to complete that credential 
that you’ve always desired, 
now is the time. ... I say if 
this is something you want, 
do it now. Because we don’t 
know how long the General 
Assembly is going to fund 
this. 

KT: No sunset has 
been planned for the 
program, but are you at 
all concerned about what 
happens if the program is 
terminated? 

KD: One thing we have 
been told is that, as long as 
the student enrolls while 
NC Promise is active, they 
will be grandfathered in if it 
stops in the middle of their 
four years. So this [$500 or 
$2,500] tuition coming in 
the door will be honored for 
the completion of their four 
years. 

KT: What have been 
some challenges in 
implementing NC 
Promise? Has recruitment 
been easier since the 
program’s installation? 

KD: One challenge for this 
institution is that, because 
we are small, we do not 
have a large marketing 
budget. And we don’t have 
a major TV station here. 
We had to be really creative 
about how we were able 
to market NC Promise and 
make people aware that 
it was even in place. We 
capitalized on social media. 
... We had to use word of 
mouth. I’ve been out in the 
community meeting with 
groups. We’ve met with the 

superintendents and the 
high schools. ... I’ve been on 
radio shows, wherever we 
could get those booked. But 
... we have just blown social 
media out of the water. It’s 
because it’s free, and we 
had to capitalize on what 
we could. 

KT: At one point, a few 
years ago, there was talk 
of potentially dissolving 
ECSU. Now, the UNC 
board appears to be 
behind the revitalization 
of the university. Has its 
perspective fully changed? 
What factors have 
contributed to a general 
interest in preserving the 
university? 

KD: When the Senate sug-
gested that back in 2014, it 
was mainly because of the 
significant decline in enroll-
ment here at ECSU. There 
were some other financial 
factors that were going 
on, as well. There were 
some other issues that the 
university was facing. And 

it was a very trying time. 
I remember that clearly 
because, at the time, I was 
vice president for academic 
and student affairs at the 
UNC System office. ... But 
what was so interesting 
about that particular time 
is people came forward and 
voiced loudly how import-
ant this institution was 
for this region of the state. 
Business owners and com-
munity members rallied 
around this university. And 
you haven’t seen anything 
like that, especially with 
this institution being a his-
torically black college and 
university. People of all rac-
es and all genders ... came 
together and said, “We can’t 
let this university go.” 

They knew how import-
ant this institution was 
as an economic engine for 
this area. And I have to 
say, [when you’re] sitting 
in Chapel Hill, sometimes 
you have a different view 
of what’s happening on the 
ground when you’re so far 
away and trying to under-
stand. Since I’ve been here 
on the ground, and I’ve met 
the community and I’ve met 
people who are so passion-
ate about the success of 
the university, it is clear 
that this area needs this 
university to survive. Needs 
it to thrive. Needs it to be 
sustainable. We are one of 
the three largest employers 
in this area. So to not have 
this institution here would 
just be detrimental. 

KT: When the General 
Assembly first passed 
NC Promise, there was 

concern from many 
corners that lowering 
tuition would lower 
academic performance. 
Has that been an issue? 

KD: No, no. And I heard 
those same statements of 
concern when it was first 
being discussed. I think a lot 
of that was because nobody 
knew if this was going to 
work, if it was going to make 
an impact or not, if this 
was a good idea or not. You 
know, [the program] was 
talked about for two years 
before we actually had data 
to show, and last year was 
our first year of NC Promise 
where we actually saw that 
we grew 20% the first year. 

I think a lot of it has 
to do with how you mes-
sage it. The reputation of 
UNC across the country is 
significant. There’s a lot of 
weight to that. To say this is 
an institution [that’s] part of 
the UNC system should put 
any doubt of quality at rest. 
It’s important to think about 
how we market it, how we 
inform people about what 
they’re getting. My message 
is always around a quality 
education at an affordable 
price. Everybody wants a 
bargain, but they don’t want 
to risk quality for that bar-
gain either. I know I don’t. 

KT: Collaboration 
between UNC schools 
and community colleges 
seems to be growing. What 
kinds of partnerships 
does ECSU have with the 
N.C. Community College 
System? 

KD: It’s important that we 
be intentional about those 
partnerships. One thing 
I did during the first six 
months of being here is to 
take a road tour. I went to 
seven community colleges 
that were in close proximity 
to ECSU. I met with their 
presidents, their cabinets, 
and their student body 
presidents, and we talked 
about ways that we can 
expand our collaboration 
and our partnerships. I 
know how important that 
is. We have three co-admis-
sion agreements: one with 
Pitt Community College, 
one with the College of the 
Albemarle, and one with 
Edgecombe Community 
College. And we have seven 

This interview was edited for 
clarity and space.

INTERVIEW

Karrie Dixon
Chancellor

Elizabeth City State 
University

On Dec. 14, 2018, Karrie Dixon 
was named chancellor of 
Elizabeth City State University 
after serving eight months in 
the interim role. Before her 
installation at ECSU, Dixon 
worked 10 years as a senior 
administrator for the University 
of North Carolina System. 

Dixon has served as a senior 
administrator at the University 
of North Carolina System since 
2008, the ECSU website says. 
In 2014, she was promoted to 
vice president for Academic 
and Student Affairs. She was 
responsible for overseeing 
the Division of Academic and 
Student Affairs for the System’s 
17 institutions. 

Dixon holds a bachelor’s 
degree in Communications 
and Public Relations from 
N.C. State University, a 
master’s degree in Speech 
Communications and Rhetoric 
from the University of North 
Carolina at Greensboro, and a 
doctorate of education from 
N.C. State. 

Under Dixon’s leadership 
at ECSU, the historically 
minority-serving UNC school 
in eastern North Carolina, 
has seen a steady uptick in 
enrollment. The university, 
which experienced budgetary 
challenges and steep declines 
in student enrollment between 
2010 and 2015, has seen an 
influx of new students — to 
the tune of roughly 20% — 
over the past couple years. The 
spike is partially attributable 
to NC Promise, a state plan to 
cut in-state tuition at ECSU, 
UNC Pembroke, and Western 
Carolina University to just 
$500 a semester. Out-of-state 
tuition also dropped to $2,500 
a semester under the plan.

KARRIE DIXON: “We had to be really creative about how we were able to market NC Promise and 
make people aware that it was even in place.”
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continued NEXT PAGE

NC Promise
The General Assembly 
passed NC Promise 
in 2016, and it was 
initially funded with 
$51 million. The tuition 
cuts launched in 2018. 
The General planned 
no sunset for the 
program, but the 
tuition plan is subject 
to the judgment of the 
legislature.  
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BOOKS BY JLF STAFF

ORDER TODAY!
www.amazon.com
www.blairpub.com

John Trump
Managing Editor, 
Carolina Journal

“John Trump, a skilled journalist and storyteller, chronicles the 
North Carolina comeback of intoxicating spirit manufacture 
in a book that profiles pivotal characters, charts historical 
currents, and makes clear that the next step after farm-to-
table dining is crop-to-fifth drinking.”

- John T. Edge,
Author of The Potlikker Papers

Still & Barrel: Craft Spirits in the Old North State

community colleges that 
offer aviation courses. So 
the UNC System office gave 
us approval for a blanket 
articulation agreement 
around aviation science. 
When those seven colleges 
are ready to come on board 
with us, we don’t have to 
keep going back to the sys-
tem office and the Board of 
Governors for approval. ... 
When students are inter-

ested in transferring from 
whatever their aviation 
track is, they can come here 
to complete their full de-
gree and leverage what we 
have here in our aviation 
science program. 

KT: What are some of the 
most positive changes 
you’ve seen during your 
time at ECSU? 

KD: When I got here, I knew 
there were some things 
that needed to be done with 

this campus. Beautification 
efforts, because first im-
pressions mean everything. 
I had people calling saying, 
“The campus looked awful. 
It looks abandoned.” ... I 
knew we really needed to 
put forth an effort to make 
this campus look ... like a 
university campus. So there 
were over 60 projects that 
we did. We spent about $1 
million, and we were able to 
recoup that in our internal 
budget by stopping expens-
es we no longer needed, 

that didn’t make any sense, 
that we were paying for 
that we weren’t getting any 
bang for our buck out of. I 
stopped contracts and other 
things to recoup some of 
that money.

After being here a few 
months, I walked this entire 
campus, and I said, “That 
needs to change. This needs 
to change.” And I was 
pointing out things that just 
caught my eye. I thought 
“We gotta do better.” ... I 
would consider those things 

low-hanging fruit. Those are 
things that can be done. 

Then one day student 
leaders ... came to my office 
and said, “Dr. Dixon, we see 
progress.” And it kind of 
stopped me in my tracks, 
and I said, “What? How are 
you measuring progress?” 
I was very intrigued. They 
said, “We see fresh mulch 
around the trees.” ... That 
immediately caught my 
attention. It was a teachable 
moment for me [because] if 
these students get excited 

because things are being 
done to make this campus 
look better — to the point 
that they love where they 
live and learn — we can do 
so much more. And it doesn’t 
take a lot of money to paint 
some walls. It doesn’t take 
a lot of money to put mulch 
around the trees. It doesn’t 
take a lot of money to plant 
some flowers. And if that 
makes them happy, we can 
do so much more. 

That has really stuck with 
me. 

continued from PREVIOUS PAGE

Elizabeth City State University 2023 Class Profile

558
Students in 

Class of 2023

Transfer 
Students

New
Students

3.15
AVERAGE HIGH SCHOOL GPA

955
AVERAGE SAT SCORE

18
AVERAGE ACT SCORE

Most Represented N.C. Counties
• Bertie
• Camden
• Chowan
• Currituck
• Edgecombe

• Halifax
• Hertford
• Mecklenburg
• Pasquotank
• Wake

• Aviation
• Biology
• Business 

Administration

• Computer 
Science

• Criminal Justice
• Education

• Kinesiology
• Music
• Psychology
• Social Work

Top Ten Intended Majors
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In late 2000, Democratic Gov. 
Mike Easley and the Dem-
ocratic majority in the N.C. 

General Assembly fretted while 
Wake County Superior Court 
Judge Howard Manning wrote the 
third section of a memorandum 
of decision in Leandro v. State of 
North Carolina. Leandro is a 1994 
lawsuit that focused on the state’s 
constitutional duty to provide 
a “sound basic education” to all 
public school students. While the 
N.C. Supreme Court decided the 
case in 1997, the case had been 
remanded to the Superior Court 
of Wake County and assigned to 
Manning to monitor the state’s 
compliance with the ruling.

According to Capitol Press 
Association political reporter Paul 
O’Connor, Easley and his fellow 
Democrats believed Manning 
could go in one of three direc-
tions. He could order the General 
Assembly to increase public 
school funding, order the state to 
revise the distribution and use of 
state funds for schools, or issue an 
order that included a combination 
of the two. O’Connor wrote that 
an order requiring the General 
Assembly to spend more money 
“would likely force the state to 

appeal, a course that neither Ea-
sley nor legislative leaders want 
to take. They recognize there is 
a problem, but they can’t make 
money appear magically.”

Manning published his third 
report in March 2001, and much 
to the relief of the Democrats at 
the time, he opted for the second 
option. He ordered the state to 
“conduct self-examinations of 
the present allocation of resourc-
es and to produce a rationale, 
comprehensive plan which 
strategically focuses available 
resources and funds towards 
meeting the needs of all children.”  
Manning concluded, “Throwing 
money, either local or state, at the 
problem without strategic and ef-

fective planning accompanied by 
accountability for results will not 
be acceptable.” This outlook was 
reinforced in the fourth and final 
section, a 112-page document 
released in April 2002. Despite 
his earlier apprehension, Easley 
would later use Leandro to justify 
budget proposals that featured 
significant increases in education 
spending.

Manning retired in 2015, and 
Judge David Lee was appointed to 
take his place. In 2017, the plain-
tiffs and defendants agreed to 
allow an independent consultant 
to advise Lee on how to proceed. 
They selected California-based 
consulting firm WestEd to recom-
mend an action plan.  The firm 

delivered its report to Lee in June, 
but its contents haven’t been 
made public, as of mid-November.

Many speculate the WestEd re-
port will conclude that the state’s 
current effort is unsatisfactory, 
allowing the parties in the case 
to prioritize state funding levels 
above all other matters, includ-
ing Manning’s laudable focus on 
“strategic and effective planning 
accompanied by accountability 
for results.”  

Gov. Roy Cooper and Democrat-
ic colleagues hope the WestEd 
report motivates Lee to order the 
Republican-led General Assembly 
to throw money at the problem, 
despite the separation of powers 
between the judicial and legis-
lative branches. Undoubtedly, 
such an order would necessitate 
rescinding the tax cuts passed by 
Republicans over the past eight 
years. If Democrats regain the 
majority in 2020, it will give them 
cover to raise as many taxes as 
they deem necessary.

The state funding targets that 
likely will be outlined in the West-
Ed report are anybody’s guess. 
Given that researchers have yet 

to find a level or type of spending 
that ensures that all children 
attain academic proficiency, the 
WestEd analysis will and should 
invite skepticism. Last year, state 
funds accounted for two-thirds of 
the nearly $14 billion public edu-
cation budget. Schools spent an 
average of $6,479 in state money 
per district school student and 
$6,310 in state money per charter 
school student. (Federal and local 
funds added another $3,386 and 
$3,088, respectively.)  Before we 
commit to millions more, are we 
confident existing expenditures 
are used in productive ways, that 
is, focused on classrooms? This 
is primarily a human resources 
question. According to the N.C. 
Department of Public Instruction, 
about 94% of state funds are used 
to pay salaries and benefits.

Pouring money into school per-
sonnel may not do much good if 
student performance is tied inex-
orably to students’ socioeconomic 
status and family environment, as 
many public school educators and 
public school advocates contend. 
A number of charter schools 
that serve low-income children 
suggest schools can overcome 
some of these external barriers 
to achievement, but they are able 
to do so, in part, because they are 
not constrained by state regu-
lations, district bureaucracies, 
and persistent groupthink. In the 
end, perhaps regulatory freedom 
and educational choice are better 
answers to closing achievement 
gaps than compelling the legisla-
ture to throw money at a problem 
that has no obvious resolution.
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Scholars gathered Oct. 24 and 
25 at the University of North 
Carolina at Greensboro to dis-

cuss free speech — and focused on 
its alleged pernicious effects. The 
takeaway was the problem isn’t 
enough free speech in public, but 
too much free speech in public.

The conference, “Finding Ex-
pression in Contested Public Spac-
es,” featured a keynote address 
and seven panels of scholars who 
presented their research and gave 
their thoughts on free speech.

Keynote speaker Eric King 
Watts, an associate professor 
at UNC-Chapel Hill, opened 
the event with a speech titled 
“Tribalism, Voicelessness, and the 
Problem of Free Speech.”

“There is very little good news 
in my talk,” Watts said.

In his speech, Watts outlined 
problems that stem from free 
speech. He began by addressing 
the historical context of free 
speech as an idea within a culture.

“In particular, freedom of 
speech is conceptualized and 
found in documents as a universal 
human capacity and right requir-
ing legislative and judicial protec-
tions, but this late-18th-century 
idealism obscures the manner 
in which freedom of speech is 
always already implicated in 
racism,” Watts said. He identified 
the idea of race as a biotrope — a 
living, constantly developing 

piece of language that’s repre-
sented by different words — and 
free speech as instrumental in the 
social construction of race.

“The very idea of freedom, 
postulated in universalist terms in 
the 19th century, and serving as 
the ontological structure for the 
First Amendment, doesn’t allow 
the black,” Watts said. “This ex-
clusion is not legal, nor paralegal; 
it is brokered by the psychic struc-
ture and pseudoscience respond-
ing to the biopower imperatives of 
racism.”

Watts primarily identified the 
harmful consequences of free 
speech with one political party: 
Republicans.

Quoting Jacob Hacker and Paul 
Pierson of Foreign Affairs, Watts 
said, “But there is one overriding 
culprit behind the failure of the U.S. 
political system: the Republican 
Party. Over the last two decades, 
the GOP has mutated from a tradi-
tional conservative party into an 
insurgent force that threatens the 
norms and institutions of Ameri-
can democracy.

“Put bluntly, the left is not really 
intolerant of conservative values. 
Indeed, many of us here probably 
wish for the good old days when we 
just had to deal with the neocons,” 
Watts added. “Rather, the left is in-
tolerant of racism, homophobism, 
xenophobism, and misogyny.”

The following morning, after 
Watts set the tone of the confer-
ence, a number of panel discus-
sions proposed solving the “free 
speech problem” through more 
restrictive regulations on speech.

At the “Pedagogy and the First 
Amendment” panel, Marina 
Lambrinou of UNCG and Yacine 
Kout of the University of North 
Georgia proposed a “European 
model” of free speech, which was 
intended to move society from 
a forum of “free speech” to one 
with “the duty to listen.” Kout 
added, however, that he did not 
see his work as political.

Most speakers at the free-
speech conference promoted the 
idea of restricting free speech 
to ensure space for “marginal-
ized” or “oppressed” voices. Jerry 
Blakemore of UNCG’s Office of 
General Counsel gave a pragmat-
ic talk, highlighting the current 
legal state of free speech and 
what is or is not protected. 

State and federal laws would 
make it exceedingly difficult 
to curtail free speech without 
violating the civil rights of any 
speaker.

But at least one student ques-
tioned the one-mindedness of 
the conference. A UNCG student 
pushed back against these ideas 
during a question-and-answer 
session.

 “My question was really more 
of an observation,” the student 
began. “I just found it interesting 
that you guys wanted to talk a 
lot about power dynamics and 
oppression, but I’ve only seen 

examples coming from one point 
of view. … I’m not trying to judge 
anybody here, but I think we can 
agree that most professors have 
a left-wing bias … So, I just think 
that when we’re talking margin-
alizing viewpoints, we also have 
to put ourselves in the shoes of 
the other man,” he said.

“I’m conservative, I don’t think 
I’m a bad guy — I don’t think I’m 
evil,” he added. “But all I’ve seen 
so far is how [the] right wing is 
oppressing left-wing speech. … I 
just wondered if you could give 
me your thoughts.”

“Yes, [diversity of opinion] is 
important when we talk about 
how do we incorporate these 
other voices, like more conserva-
tive or things like that,” panelist 
Mark Congdon said. 

“But then understanding, as 
the other panelists mentioned, 
how free speech can also be used 
to oppress — and it gets at power 
and authority — in terms of how 
you might be using your free 
speech to silence and harm oth-
ers. And that’s not OK, regardless 
of anyone’s political views.”

The conference was sponsored 
by the National Communica-
tion Association and hosted by 
UNCG’s Department of Com-
munication Studies, whose 
mission states that “we teach 
and research communication to 
connect people, create change, 
and work toward a just world.”

Brandon Inscore is a John Blundell 
Fellow for the John William Pope 
Foundation.

Nationwide, higher educa-
tion enrollment has trend-
ed down for several years. 

According to the National Student 
Clearinghouse Research Center, 
2019 was the eighth straight year 
of decline, with an overall drop of 
nearly 10% since 2011.

The reasons for this are many, 
including political, economic, and 
social factors. But the main one 
is demographic. Fewer students 
are graduating from high schools 
because birth rates fell by about 4% 
from 1990 to 2001.

As The Chronicle of Higher Edu-
cation points out, and a Bloomberg 

article affirms, “The Great Enroll-
ment Crash” will disproportion-
ately affect community colleges, 
mid-sized regional universities, and 
small liberal-arts colleges.

The challenge for those institu-
tions, then, is to devise a plan for 
surviving the crash.

Downsize. First, many colleges 
need to get smaller. I realize that 
goes against the grain. For years, 
every single higher education insti-
tution in America has had enroll-
ment growth as its primary goal. 
Their answer to past downturns 
has been to add programs to attract 
more students.

In the coming crash, that strate-
gy won’t work. 

Those campuses are going to get 
smaller anyway, in terms of enroll-
ment, so they might as well start 
figuring out how to get smaller in 
other ways. That will require them 
to cut programs and lay off faculty 
members.

Deflate. Another thing many 

colleges need to “downsize” is their 
ego. The past two decades have 
seen unprecedented mission creep 
across the higher-ed landscape. 
Yet in attempting to expand their 
mission, many institutions succeed 
only in watering it down, moving 
away from their core function of 
providing technical degrees or 
transfer courses, or training their 
region’s teachers, managers, and 
health care professionals.

Discount. To survive the crash, 
institutions must also lower the 
cost of attending. I know admis-
sions counselors already use the 
word “discount” to describe a 
student’s financial aid package — 
the difference between the college’s 
price tag and what the student 
actually has to pay. I’m saying they 
should cut the upfront price before 
financial aid, perhaps by as much 
as 50%.

Dot-connect. One of the best 
things colleges can do to distin-
guish themselves from the compe-

tition in a buyer’s market is to focus 
on career development.

I don’t believe the sole purpose 
of a college education is to provide 
job skills. Learning is valuable in 
its own right. At the same time, 
students are (understandably) 
looking for some return on their 
investment.

That’s why institutions that 
connect the dots will stand the 
best chance of thriving in the new 
education economy. By “connect 
the dots” I mean first making sure 
there is a clear link between the 
curriculum and the skills employ-
ers seek and, second, consistently 
demonstrating that link to stu-
dents, on a course-by-course basis.

Depoliticize. Although the main 
reason for the current enrollment 
decline is demographics, that’s 
not the only reason. Conservative 
parents are increasingly reluc-
tant to send their kids off to state 
schools where they fear they will 
be corrupted by the hedonistic 

lifestyles of their fellow students 
and indoctrinated by faculty and 
staff into a Marxist world-view. 
Speaking both as a parent and as a 
professor at a large state university, 
I consider those valid concerns.

If institutions are to survive the 
coming enrollment crash, they 
must adopt more conservative 
values. I don’t mean conservative 
politics; institutions must be polit-
ically neutral. I mean conservative 
values like thrift, caution, delibera-
tion, pragmatism, moderation, and 
impartiality.

Those institutions that make 
this adjustment will likely survive. 
The rest may very well find them-
selves joining the ranks of the new-
ly defunct, wondering what went 
wrong and blaming people like me 
for being unwilling to enable their 
excesses with unlimited tax dollars.

Rob Jenkins is an associate 
professor of English at Georgia State 
University-Perimeter College. 
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“It’s a media-mad world.” 
This was a tagline from 
a parenting book I co-au-

thored — eight years ago. Now, 
kids aren’t just mad for media in 
their world. Media is their world. 
That’s the takeaway from a new 
survey of nearly 1,700 teens and 
tweens, conducted by Common 
Sense Media. There’s much more 
we need to know, then, about 
impacts on development and 
learning. To date, analyzing 
impacts has been like chasing 
a runaway train. But concerted 
action from advocates, lawmakers, 
and researchers may, finally, catch 
that train.

The device delivering much 
media, of course, is the smart-
phone. Ownership is trending ever 
younger, according to Common 
Sense Media’s 2019 survey. Now, 
the age by which a majority, 53%, 
of kids own a smartphone is 11. In 
2015, 32% of 11-year-olds owned 
phones. Ownership of other devic-

es — laptops, tablets, e-readers — 
remains relatively unchanged.

Screens are also deeply embed-
ded in at-home learning, with use 
for homework doubling. Fifty-nine 
percent of teens use a computer 
daily to complete homework, com-
pared to 29% in 2015. 

Reading has become a heavy ca-
sualty of tech trends, with almost 
one-third of teens saying they read 
for fun “less than once a month” 
or “never.” What constitutes vora-
cious reading nowadays? Pleasure 

reading at least once a week, 
which just half of teens do. Beat-
ing the books: cute dog videos and 
other YouTube delights. More than 
two-thirds of teens watch online 
videos daily, averaging an hour.    

Some trends have stabilized. 
Rejoice? Well, this may be because 
the day’s finitude is fixed by the 
sun, not the screen. Teens spend 
almost 7.5 hours daily with screen 
media, a 42-minute uptick since 
2015; tweens spend around five 
hours, comparable to 2015.  Time 

totals don’t include texting or 
screen-based schoolwork and 
homework.    

Let’s speak plainly. This consti-
tutes epic cultural change, com-
pared to a generation ago. Time for 
answers. Anything kids spend this 
much time on merits careful study. 
Fortunately, advocacy groups, 
including Common Sense Media, 
are pushing for long-term research 
and funding to support it. On their 
wish list is passing the Children 
and Media Research Advancement 
Act.

If enacted, CAMRA would 
create a child and media research 
program within the National 
Institutes of Health. Researchers 
would track long-term impacts of 
social media, apps, mobile devices, 
websites, artificial intelligence, 
and more, on children’s cognitive 
function, health, and socio-emo-
tional development.  

Support is building. 
“Our hope is that [CAMRA] 

would … significantly advance in 
early 2020. We’re up to 48 co-spon-
sors in the House” and nine in the 
Senate, including Sen. Ed Markey, 
D-Massachusetts, CAMRA’s lead 
author, says Elizabeth Galicia, vice 
president of Common Sense Kids 
Action. “Those numbers, particu-
larly on the House side, are going 
up daily.” Meanwhile, CAMRA is 

gaining traction with academics 
and industry — even big tech, 
says Galicia. Twitter, Apple, and 
Facebook support the bill.

“Ideally, it can inform how 
companies develop products [and] 
what we prioritize from a public 
health standpoint in terms of 
reforms moving forward,” adds 
Galicia.

Sounds good. What else? Other 
longitudinal research, the Adoles-
cent Brain Cognitive Development 
study, is already under way. Ini-
tially, ABCD focused on substance 
abuse, but expanded to encompass 
technology and other factors. Stay 
tuned.

So far, research paints a mud-
dled portrait of kids and tech — 
some harms, some benefits. Cause 
and effect are elusive. An honest 
appraisal, then: “What’s certain is 
that we know less than we ought 
to,” CAMRA co-sponsor Sen. Ben 
Sasse, R-Nebraska, noted in a 
news release.

Until that changes, here’s an 
idea. Heed the words of Greek poet 
Hesiod. “Observe due measure: 
and proportion is best in all 
things.” Ancient wisdom? Yes. 
Twenty-first century wisdom? Oh, 
yes.

 
Kristen Blair is a Chapel Hill-based 
education writer.
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The N.C. Supreme Court might 
offer voters more clues in the 
months ahead that will help 

them make choices in the 2020 
elections.

Three of the court’s seven 
positions will be up for votes next 
year. Democratic victories would 
give that party a clean sweep of all 
seven seats. In contrast, Repub-
lican wins could diminish the 
current Democratic majority from 
6-1 to 4-3.

Between now and Election Day, 
the current crop of justices — in-
cluding three likely 2020 electoral 
contestants — could rule on 
several important matters.

From a partisan political stand-
point, the most interesting issue 
could involve electoral redistrict-
ing.

A three-judge Superior Court 
panel recently forced the Repub-
lican-led General Assembly to 
redraw portions of state House 
and Senate election maps. Rather 
than appeal the trial court’s 
ruling, lawmakers complied with 
judges’ demands.

The panel of two Democratic 
judges and one Republican col-
league upheld the results of the 
General Assembly’s handiwork. 
But plaintiffs in the case, led by 
the N.C. Democratic Party and 
including left-of-center activist 
group Common Cause, objected. 
The challengers believe the new 

legislative maps still violate the 
original court order against “ex-
treme” partisan gerrymandering 
favoring GOP candidates.

The plaintiffs asked the state 
Supreme Court to intervene. If 
the high court had stepped in, it 
would have had to explain why it 
was overruling the lower court’s 
unanimous bipartisan decision. 
The Supreme Court also might 
have been forced to address a 
question the lower court never 
answered: Where’s the dividing 
line between an acceptable level 
of partisanship in election maps 
and “extreme” partisanship that 
caused old House and Senate 
maps to be deemed unconstitu-
tional?

A Supreme Court ruling in the 
case could have offered Chief 

Justice Cheri Beasley, a Democrat, 
and Senior Associate Justice Paul 
Newby, a Republican, a chance to 
address redistricting law. Even if 
neither wrote an opinion in the 
case, both would have been forced 
to endorse an opinion. Those 
choices could have interested vot-
ers as Beasley and Newby prepare 
to face each other in the 2020 
chief justice’s election.

The Supreme Court declined 
to take the case. But the state’s 
current congressional map also 
faces an ongoing legal dispute. It’s 
based on similar claims of uncon-
stitutional partisan gerrymander-
ing. No one has appealed a ruling 
to the state’s highest court, but 
it’s possible the seven justices ul-
timately will address that matter.

Beyond the fight over elec-

tion maps, the N.C. Supreme 
Court faces other questions that 
might interest voters in 2020. 
Among them: What role should 
N.C. courts play in immigration 
disputes?

A case argued before the seven 
justices on Nov. 4 pits immigra-
tion activists and the American 
Civil Liberties Union against the 
Mecklenburg County sheriff’s 
office. A trial court ruled that the 
former sheriff had violated two 
men’s rights. The sheriff had ig-
nored a court order and turned the 
men over to federal immigration 
agents, critics argued.

The N.C. Court of Appeals dis-
agreed. An appellate panel ruled 
in the sheriff’s favor. Those on 
either side of the debate over local 
law enforcement cooperation 
with federal immigration officials 
will await the state Supreme 
Court’s decision with interest.

Another case argued Nov. 4 
might attract less attention from 
partisan activists. But it could of-
fer interesting information about 
justices’ approach to the media’s 
First Amendment protections.

The Raleigh News & Observer 
and former reporter Mandy Locke 
challenge a multimillion-dollar 
verdict against them. The judg-
ment stems from a 2010 newspa-
per series on alleged SBI abuses. 
Both a trial court and a unani-
mous Appeals Court panel agreed 
that Locke had defamed a state 
firearms analyst in the series.

Locke, her former employer, 
and other media outlets want 
the Supreme Court to reverse 
the decision. They warn about 
the danger of a potential chilling 
effect on investigative journalism. 
In contrast, judges at two levels of 
the state’s legal system have ruled 
that Locke clearly violated legal 

standards in pursuing her news 
narrative against the SBI analyst.

In the era of commotion about 
“fake news,” it’s possible that the 
high court’s ruling in this case 
could fire up supporters and crit-
ics of mainstream media outlets.

The N.C. Supreme Court has 
handed down opinions in 57 cases 
this year. Thirty-seven rulings 
(65%) have been unanimous. An-
other nine cases have produced 
just one dissenting vote, eight 
cases have been decided 4-2 or 
5-2, and just two cases have pro-
duced a 4-3 margin. Another case 
yielded a 3-3 split, meaning that 
a lower court ruling remained in 
effect with no precedential value.

As the court’s lone Republican, 
Newby has written the most dis-
sents (eight) and stood alone in 
dissent four times. (Justice Anita 
Earls has written solo dissents 
in five other cases.) Newby has 
voted least often with the court’s 
majority, in 44 of 56 cases (79%). 
In contrast, Beasley and Justices 
Robin Hudson and Mark Davis 
each have voted with the major-
ity in all but one case this year. 
They are the only three justices 
who have not written a dissent in 
2019.

While Beasley and Newby 
expect to face each other in the 
2020 chief justice’s election, Davis 
will face a Republican challenger. 
He was appointed to his associate 
justice’s post earlier this year and 
will be seeking his first election 
to the state’s highest court. In the 
third race, candidates from out-
side the court will vie for Newby’s 
open seat.

Rulings in the cases described 
above could help voters decide 
which way to cast their ballots as 
they head to the polls less than 
one year from now.

COMMENTARY

MITCH KOKAI
SENIOR POLITICAL ANALYST 
JOHN LOCKE FOUNDATION

Decisions could help voters in 2020 N.C. Supreme Court races

ONLINE NOW AT JOHNLOCKE.ORG

NORTH CAROLINA
 BUDGET IN PICTURES

A visual exploration of the current N.C. budget: How does 
state government get its money? How does it use that 
money? How has that changed over time? And how might 
that change in the future?

DECISIONS COULD HELP VOTERS. A district map is shown as a three-judge 
panel of the Wake County Superior Court presides over the trial of Common 
Cause v. Lewis. The three-judge panel upheld the results of the General 
Assembly’s handiwork. 

AP
 PO

OL
 PH

OT
O



18 CAROLINA JOURNAL // DECEMBER 2019

Here are three takeaways 
from the 2019-20 session of 
General Assembly, which 

adjourned in November and will 
resume Jan. 14.

Politics over policy and 
common courtesy

I remember the days when 
members dined together, had 
meaningful personal conversa-
tions, attended community events 
in each other’s districts, knew 
each other’s families, respected 
other opinions, and supported 
efforts that moved North Carolina 
forward, regardless of who got the 
credit. Attacks were made on ideas 
and issues, not against people. 
Yes, they used to like each other. 
Although the hours were long, the 
issues complicated and conten-
tious, the legislature was a place 
for civil discussion and respect for 
tradition and each other. What has 
happened?

Ugly political one-upmanship 
has taken over our manners and 
made us forget what’s import-

ant. The Washington brand of 
name-calling, divisive politics 
has invaded the halls on Jones 
Street and the drawing room of 
the governor’s mansion. Campaign 
operatives have replaced policy 
advisers. In the partisan race to 
get ahead, the people of North 
Carolina are left behind. 

The governor’s folks respond to 
efforts to raise teacher pay with 
“is that a joke?” They call the 
legislature kidnappers. The legisla-
ture makes allegations that the 
governor has committed crimes. 
Arm-twisting and threats have 
replaced compromise and duty to 
constituents. Insults and accusa-
tions dominate debate, replacing 
courtesy and respect. Yelling and 
trolling are communication now. 
Intellectual integrity and honesty 
are replaced with fake news and 
sound bites. 

Governing is no longer about 
moving North Carolina forward. 
It’s all gloves-off, white-knuckle, 
in-your-face politics. Where did 
deliberation, debate, and common 
goals go?

It’s a sacrifice to serve

This has been one of the longest, 
hardest, and most contentious leg-
islative sessions in memory, start-
ing in January and finally adjourn-
ing after 10 long months. Haggard 
and tired legislators returned to 
their districts. But not for long. 
They were called back almost im-

mediately to comply with a court 
order to re-draw congressional 
districts. More political accusations 
and grandstanding, with one party 
deciding ahead of time that no 
matter what the other did, it was 
wrong, demanding that gerryman-
dered districts be gerrymandered 
in their favor. They’ll return Jan. 
14 to consider who knows what for 
who knows how long. Leadership 
doesn’t “intend” for the January 
session to take them into the short 
session, which begins in May. 

Legislators’ obligations don’t 
end when they leave Raleigh. 
Lawmakers will help with nev-
er-ending constituent concerns 
and requests, obligations in their 
districts, meetings with local offi-
cials, and other business. Unless 
they’re retired or independently 
wealthy, they have to make a 
living. Rank-and-file legislators are 
paid $13,000 a year, plus a small 
per diem and travel expense. Lead-
ership doesn’t make a lot more. 

Town halls and public forums 
give them an opportunity to de-
fend their votes and explain their 
positions on important issues, as 
well as open them up to heckling, 
accusations of dubious activities, 
and getting yelled at by strangers, 
often over things for which they 
have no control. Spouses and kids 
get yelled at, too. 

They’ll spend time with friends 
and family, making up for missed 
birthday and anniversary cele-
brations, the vacations missed or 
cut short, and the soccer games 
and dance recitals that went on 
without them. 

Soon they’ll have to decide if 
they want to sign on for anoth-
er stint. Filing for the 2021-22 
session begins Dec 2. Another run 
means another campaign with 
fundraisers, town halls, debates, 
media interviews, BBQs, responses 
to constituents — almost every 
day and most evenings, weekends, 
and late nights included.

Legislators say it’s an honor to 
serve. Sacrifice is a better word.

If at first you don’t 
succeed, sue

With Republicans holding the 
majority, Democrats have turned 
to the courts when they can’t get 
their priorities addressed in the 
legislature. Whether it’s over-
turning the constitutional voter 
ID requirement passed by a large 
majority of voters, legislative and 

congressional maps, or capping 
the income tax, the courts are 
taking a larger role in determining 
what’s constitutionally defined as 
legislative authority. As lines blur 
among the three branches of gov-
ernment — and if the courts can 
usurp what the General Assembly 
has done — the legislature loses 
relevancy, voters’ choice is diluted, 
and the separation of powers that 
keeps state government in check 
no longer works. Policies put in 
place through legislation by a duly 
elected representative body of 170 
members can be erased with one 
court order.  

How do we find good people to 
engage in a contentious political 
environment to make large per-
sonal and professional sacrifices 
with a commitment to enact good 
government policies that can be 
overturned by an activist judge? 

It starts with an understanding 
of what the founders intended, 
a belief good policy makes good 
politics, commitment that we 
can make our state better and 
knowing where to find rock-sol-
id, data-driven resources. The 
John Locke Foundation offers an 
education program to all legisla-
tive candidates, beginning with 
filing and extending through the 
election of 2020, with in-depth 
policy briefings and resources to 
make running for office less about 
politics and more about truth, 
freedom, and the future of North 
Carolina. 

COMMENTARY
Reviewing the legislative session that was

BECKI GRAY
SENIOR VICE PRESIDENT 
JOHN LOCKE FOUNDATION

The John Locke 
Foundation offers an 
education program 
to all legislative 
candidates, beginning 
with filing and 
extending through the 
election of 2020.

● PASSIVE CONSUMPTION 41%
● INTERACTIVE CONSUMPTION 37%

● COMMUNICATION 14%
● CONTENT CREATION 3%

FIRST IN FREEDOM
In First in Freedom the John Locke Foundation’s president 
and research staff apply the timeless ideas of 20th-century 
conservative thinkers to such 21st-century challenges as economic 
stagnation, tax and regulatory burdens, and educational mediocrity. 

Transforming Ideas into Consequences for North Carolina

Available at:
JohnLockeStore.com



19CAROLINA JOURNAL // DECEMBER 2019

MK: What is this qualified 
immunity doctrine?  Why 
is it so important?

CN: I appreciate the oppor-
tunity to talk about it. It’s 
something probably a lot of 
people don’t know about, 
but they should. A hugely 
important question when 
we clothe public officials 
with tremendous authority 
and discretion, as we do, 
particularly when it comes 
to members of law enforce-
ment — police and prose-
cutors — is: What kind of 
accountability comes along 
with that? And there are 
only so many ways that you 
can hold people who wield 
that tremendous power 
accountable.

One way is through the 
criminal justice system. 
So they can be prosecut-
ed, for example, if they 
violate somebody’s rights 
in a way that’s actually a 
crime. That’s quite unusual. 
… You wouldn’t want that 
to be your sort of first-line 
resort. The other possibility 
is internal accountabili-
ty mechanisms. So we’re 
talking about internal affairs 
or review boards. And for a 
variety of reasons, … those 
have proven to be largely 
ineffective.

So that really leaves pri-
vate lawsuits, civil liability. 
So that, for example, if your 
rights have been violated or 
you believe your rights have 
been violated by a govern-
ment official, including 
particularly a police officer, 
then you have the ability to 
take that person to court and 
get a ruling that determines 
that your rights have been 
violated and whether you’re 
entitled to any sort of com-
pensation.

Qualified immunity 
essentially disrupts that pro-
cess by making it virtually 
impossible to hold police and 
other government officials 
accountable in court for 
their rights violations. … 
Essentially what it does is 
the Supreme Court inserted 
two words in the federal 
civil rights statute. There’s a 
federal civil rights law that’s 
been on the books more than 
100 years, and it says that 
government officials should 
be liable to anyone that they 
injure for the deprivation of 
any right.  

The Supreme Court 
has changed that law, in 
effect, by inserting the 
words “clearly established” 

between “any” and “right.” 
So now you can only sue a 
police officer or other gov-
ernment official for violating 
a clearly established consti-
tutional right of yours or any 
other kind of right. It has to 
be clearly established.

What does that mean? 
Well, what it means is that, 
unless you can find a case 
where that has already hap-
pened — whatever it is they 
did to you has already been 
done and a court has said, 
“That’s not permissible, that 
is a violation of that person’s 
rights,” then the right is not 
clearly established and your 
suit will be dismissed.  

And this is hugely 
problematic because it has 
basically caused the law to 
stagnate. We don’t get new 
rulings from courts saying 
what is OK and what isn’t. … 
And what it has done is it’s 
really disrupted the feed-
back loop, so that police of-
ficers and other government 
officials are not getting 
accurate feedback from the 
public any more about what 
we expect of them when it 
comes to use of force and 
other issues involving our 
rights.

MK: … Some people 
probably got a gist of what 
you were talking about, 
but how does this play out 
in the real world?

CN: Sure. I can give you a 
couple of examples. … One 
involved a lawsuit by a 
woman who was swimming 
in a public swimming pool in 
Nebraska. She was horsing 
around with her family and 
her boyfriend, and someone 
mistook what was going 
on, was afraid that she was 

being attacked, so they 
called the police. The police 
showed up and asked to 
speak with her. She spoke 
with them and assured them 
that there was no problem. 
She wasn’t being attacked or 
anything. During that con-
versation she looked over 
and noticed that somebody 
was hassling one of her 
children. So she said to the 
officer, “I need to go and help 
my child, but I’ll come back 
and finish speaking with you 
after I’ve done that.” And he 
said, “No, you need to stay 
and speak with me.”

Now, keep in mind, … she 
wasn’t understood to be the 
perpetrator. She’s suppos-
edly the victim. And she’s 
about 5 foot 2, 110 pounds in 
a bathing suit, not armed. So 
she says, “I will speak with 
you, but I need to go talk 
to my child first.” And so 
she turns and walks away. 
… The police officer comes 
up behind her, gets her in a 
bear hug, lifts her up off the 
ground, turns her upside 
down, and drives her onto 
her head so hard that he 
knocks her unconscious and 
breaks her shoulder.

She sued for excessive 
use of force, and the federal 
Court of Appeals, the Eighth 
Circuit Court of Appeals, 
held that the police officer 
was entitled to qualified 
immunity, meaning the case 
could not go forward. Why? 
Because there wasn’t a case 
on point where a police 
officer had picked up a petite 
woman, unarmed, who was 
not resisting, turned her 
upside down, and drove her 
onto her head.

That is an example of 
what qualified immunity 
does in our system. It allows 

police officers who have 
very obviously violated 
somebody’s rights to escape 
liability, to escape account-
ability, in effect, for that. 
And I could sit here, unfor-
tunately, all day and give 
examples like that. 

MK: Now, you’re a 
lawyer. I’m not. So I’m 
going to ask if I get this 
sense correctly. Because 
this is something that 
you said the Supreme 
Court established, a 
Supreme Court could 
then “unestablish” it or 
disestablish it.  

CN: Yeah, that’s exactly 
right. Qualified immunity 
purports to be an interpre-
tation of a federal statute. 
It’s not a constitutional 
doctrine. So there are ac-
tually two potential paths 
to getting rid of it. One is 
for the Supreme Court to 
go back and reconsider the 
cases in which it just creat-
ed this doctrine from whole 
cloth, and we should em-
phasize that for a moment. 
This purports to be an inter-
pretation of a congressio-
nally enacted statute, but 
it’s not. This was just an 
exercise in judicial creative 
writing. They literally made 
this “get out of responsibil-
ity free” doctrine out of … 
whole cloth. So that is one 
route. The Supreme Court 
could reconsider those prec-
edents, overrule them, and 
eliminate qualified immuni-
ty that way.

The other possibility … 
is for Congress to amend … 
federal civil rights law to 
clarify that qualified immu-
nity is not a defense that 
is available to government 
officials under this law. So 
either of those is viable. 
It would be, I think, really 
desirable to eliminate this 
qualified immunity doctrine. 
Because as I said before, it’s 
disrupting a vital feedback 
loop between the public and 
government officials about 

what we expect from them 
when it comes to respecting 
our rights.

MK: This doesn’t sound 
like it has to be a left/
right, pro-Trump/anti-
Trump, one of these black-
or-white issues. Everyone 
ought to get involved and 
see that this is the way to 
go, right?

CN: I think it’s right. So 
first of all, we have the 
question of whether this is 
a legitimate policy. In other 
words, whether you think 
it’s a good idea or not, is it 
legitimate for the Supreme 
Court to engage in poli-
cymaking and essentially 
say … this law does provide 
liability for the deprivation 
of any right, but that’s not 
really a very good idea? 
“We need to give police and 
other government officials 
a little more leeway in 
doing their job.” You could 
certainly argue for that as 
a policy, but it’s not the pol-
icy that Congress enacted. 
The Supreme Court simply 
invented it out of whole 
cloth.  So that’s point one.

And if you’re an original-
ist, conservative, textualist 
type of justice, then you 
should be inclined to get rid 
of qualified immunity be-
cause it doesn’t have a shred 
of originalist, historical, or 
textual legitimacy. On the 
other end of the spectrum, if 
you’re sort of a left-leaning 
type of person, they tend 
to focus more on individual 
injustices. And qualified im-
munity is an astonishingly 
unjust policy, and it gener-
ates a tremendous amount 
of injustice. And that would 
be another reason to get rid 
of it, just on policy grounds. 
Is it doing what we want it 
to do? It is absolutely not. 
It’s actually perpetrating a 
great deal of injustice.

MK: Is this likely to change 
any time soon?

CN: In trying to assess the 
likelihood of getting rid of 
any government-favoring 
doctrine, you’re always 
starting off somewhere 
around the 10-yard line, I 
would say, not the 50. But 
if I had to pick one really 
pernicious kind of legal 
doctrine that there’s a 
decent chance of getting rid 
of it, I think this is the one. 
And I’d say we’re better 
than 50/50.

RULES AND REGULATIONS
Legal expert targets government’s ‘qualified immunity’

Clark Neily 
Vice President for  
Criminal Justice, 
Cato Institute

Courts often protect 
government officials from 
legal action through the 
“qualified immunity” doctrine. 
Clark Neily, vice president 
for criminal justice at the 
libertarian Cato Institute, 
opposes that doctrine. 
During a recent trip to North 
Carolina, Neily explained his 
multipronged campaign to 
end qualified immunity. He 
discussed the issue with Mitch 
Kokai for Carolina Journal 
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QUALIFIED IMMUNITY. The doctrine makes it virtually impossi-
ble to hold police and other government officials accountable 
in court for their rights violations.
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If you’re an 
originalist, 
conservative, 
textualist type of 
justice, then you 
should be inclined 
to get rid of 
qualified immunity.
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COINCIDENCE OR KARMA? You 
be the judge. 

On Nov. 20, at the same time 
Ambassador Gordon Sondland 
was testifying about the Trump 
administration’s pressure cam-
paign against the government of 
Ukraine, investigators hired by the 
N.C. General Assembly testified 
Gov. Roy Cooper had “improperly 
used the authority and influence 
of his office” to pressure Duke En-
ergy for concessions as it sought 
permits for a natural-gas pipeline.

In Washington, defenders 
of President Trump responded 
to Sondland by rejecting the 
existence of a “quid pro quo.” 
Republicans cited the Ukrainian 
president’s own statement that 
he perceived “no blackmail” in his 
phone call with Trump.

In Raleigh, Cooper’s defenders 
also rejected the existence of a 
“quid pro quo” involving the time-
ly approval of permits for the At-
lantic Coast Pipeline, a financial 
concession to the solar-energy 
industry by Duke Energy, and the 
creation of a $58 million “mitiga-
tion” fund over which the governor 
would have exclusive control. 

Democrats cited Duke Energy 
CEO Lynn Good’s own statement 
that the company did not see its 
concessions as a condition for 

approval of the pipeline — that 
“Duke did not and would not pay 
for permits.”

If you are prepared to accept at 
face value a denial under duress 
from the alleged victim of one po-
litical pressure campaign but not 
from the alleged victim of another 
political pressure campaign, you 
better have a good reason. Party 
loyalty doesn’t count.

The Atlantic Coast Pipeline 
story is complicated. The 82-page 
report and supporting documents 
from the investigation are worth 
reading if you desire the full con-
text. But here’s a synopsis.

Duke Energy is a partner in the 
pipeline, which will stretch from 
West Virginia in an arc through 
Virginia and eastern North Caro-
lina. 

Two state permission slips were 
at issue during 2017. One was a 
water-quality permit. The other 
was a “programmatic agreement” 
required before critical prep work 
could be done in West Virginia and 
Virginia.

Two groups expressed concerns 
about the pipeline to Gov. Coo-
per and his aides. One consisted 
of business and agricultural 
interests. While welcoming the 
economic-development potential, 
they worried that it might cost 

too much for local companies to 
tap into the pipeline. They wanted 
Duke Energy to help finance the 
connections.

The other group consisted of 
environmentalists and renew-
able-energy interests. They op-
posed any new fossil-fuel project. 
Solar executives were also in an 
ongoing battle with Duke Ener-
gy over rates. Essentially, solar 
companies wanted to be paid a lot 
more for their power than Duke 
planned to pay.

No one actually disputes that 
these three issues got linked to-
gether. The Cooper administration 
argues, however, that the state 
permits were not made conditional 
on the creation of the $58 million 
fund (its main purpose was to 
finance commercial taps on the 
pipeline) or Duke Energy agreeing 
to an estimated $100 million in 
higher payments to solar compa-
nies (which would ultimately be 
paid by all of us, the ratepayers).

Rather, Cooper’s aides insist that 
they merely wanted to coordinate 
the public announcement of the 
permits, the fund, and the solar 
settlement. Oddly, their boss went 
further than that in response 
to the legislative investigation, 
which quoted Duke Energy’s Lynn 
Good as saying that Cooper had 

brought up all three matters during 
a one-on-one meeting on Nov. 30, 
2017. “That’s not true,” the gover-
nor told Charlotte station WBTV. 
“Absolutely did not happen.” He 
essentially accused Good of not 
telling the truth.

To accept the administration’s 
version of events, you have to 
buy that permits Duke Energy 
originally expected to receive 
in mid-2017 but didn’t get until 
January 2018 were not improper-
ly delayed. You have to buy that 

Cooper’s tough talk with Good on 
Nov. 30, 2017, was not the reason 
Duke Energy suddenly ended its 
prior opposition to the mitigation 
fund and the solar-power settle-
ment. You have to buy that all the 
publicly disclosed texts, timelines, 
and documents depicting the 
pressure campaign during the fall 
of 2017 don’t show an administra-
tion abusing its regulatory power 
in order to placate its political 
allies.

No sale.

EDITORIAL
Atlantic Coast Pipeline report reveals abuse of power
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Gov. Roy Cooper is a likable 
and experienced politi-
cian. But he’s not made of 

Teflon. His administration has 
taken a number of heavy blows 
over the past month or so, and 
his aides have done him no favors 
by reacting flippantly rather than 
substantively.

Consider, for example, the 
current cash crunch at the N.C. 
Department of Transportation. 
Secretary Jim Trogdon blames 
the problem on hundreds of 
millions of dollars of hurricane 
damage and payouts to prop-
erty owners whose rights were 
violated by the state’s abusive 
Map Act.

While these costs are real, 
they don’t fully explain DOT’s 
overspending. An outside consul-
tant’s report dinged the depart-
ment for faulty forecasting and 
cash management. State Treasur-
er Dale Folwell cited the report’s 
findings as well as DOT’s transfer 
of $1.1 billion from the Highway 
Trust Fund to the Highway Fund 
without his legally required 
authorization as reasons Cooper 
should replace Trogdon. 

Rather than responding to 
these specific concerns, the 
governor’s press office put out 
a statement rejecting what it 

termed “a financial lecture from 
the nation’s least effective state 
Treasurer.” DOT’s money woes 
have complex origins and conse-
quences, to be sure. But Trogdon’s 
defense neither required nor was 
advanced by such adolescent 
name-calling. 

Meanwhile, the Department 
of Health and Human Services is 
mired in its own controversy over 
awarding a Medicaid contract to 
a managed-care network led by 

Blue Cross Blue Shield of North 
Carolina instead of one led by 
Aetna. In its legal challenge to 
the decision, Aetna argues that 
one of the DHHS employees in 
charge of evaluating the bids was 
living with a key Blue Cross ex-
ecutive and that the process was 
amended after the fact to Aetna’s 
disadvantage.

If all that wasn’t enough, the 
Cooper administration also spent 
the month trying to impede an 

ongoing investigation of issues 
related to the Atlantic Coast 
Pipeline. 

As stories by Don Carrington 
and other reporters revealed, the 
Department of Environmental 
Quality awarded a water-qual-
ity permit for the pipeline in 
early 2018 at nearly the same 
time Cooper announced a $57.8 
million “discretionary fund” to be 
financed by the utilities building 
the pipeline — and right after he 
pressured one of those compa-
nies, Duke Energy, to settle a 
dispute with solar energy execu-
tives, including a political backer 
of Cooper’s.

Cooper and his aides have 
denied that the three issues were 
linked. Lawmakers are under-
standably skeptical and want to 
know more. They launched an 
investigation.

But Cooper refused to allow 
his staff to be interviewed by the 
investigators, and even sought 
to use a public-records request to 
disrupt the ongoing probe. The 
Raleigh News & Observer, rarely 
accused of Republican leanings, 
editorialized that it was “a bad 
look for the governor” and that 
“voters should be troubled” by 
attempts to obstruct legislative 
oversight.

WHEN THE DEMOCRATIC Con-
gress and the Obama adminis-
tration enacted the Affordable 
Care Act a decade ago, the part 
that got the most attention was 
a set of insurance exchanges in 
which Americans could enroll in 
private health plans with varying 
degrees of subsidy.

It’s not hard to see why 
many Americans still consider 
“Obamacare” to be primarily 
about government-subsidized 
private plans. But it never was. 
From the start, the Affordable 
Care Act was mostly about ex-
panding Medicaid. That’s where 
most of the increase in enroll-
ment was intended to occur.

For most progressives, the ACA 
is merely a way station. They 
believe America ought to adopt 
a single-payer, government-run 
system. Some explicitly advo-
cate Medicare for All. Others are 
pursuing a gradualist approach 
— get all states to Medicaid ex-
pansion, then expand Medicare 
to near-retirees, etc. — but with 
the same ultimate goal.

Most conservatives reject this 

goal. Most Americans do, too, 
when they come to understand 
the full implications. Rightly or 
wrongly, they think of Medicare 
as a retiree health benefit for 
which they pay throughout their 
working lives. They don’t see 
it as welfare. And during their 
working lives, most are satisfied 
with their private health care 
arrangements.

They suspect that if the federal 
government had full control over 
the financing of medical services, 
the quality and availability of 
those services would suffer. They 
are right.

Among other worthy objec-
tions to a single-payer system, I 
am partial to the federalist one. 
Why should America have a sin-
gle approach to financing health 
care? In addition to its dubious 
constitutionality, such a policy 
prevents different states from 
pursuing different strategies in 
response to different circum-
stances and preferences. After 
all, “Europe” has no single-payer 
plan. Separate European coun-
tries, most with populations 
comparable to American states, 
have adopted their own sys-
tems. Some have, indeed, set up 
government monopolies. Others 
use a mix of public and private 
providers.

As a conservative, I see a great 
deal of merit in letting states 
go their own way here. The 
problem has always been how 
to get from here to there. As the 
General Assembly contends with 
yet another push to embrace 
Medicaid expansion, I think it 
wise not just to say what we are 
against — putting hundreds of 
thousands of additional North 

Carolinians on welfare — but to 
say what we are for.

A good place to start is a 
proposal from the Health Care 
Consensus Group, a network of 
market-oriented health reform-
ers. It would convert federal 
funds for Medicaid, health 
exchanges, and other programs 
into consolidated grants. State 
governments could use the 
grant funds in multiple ways, 
including traditional Medicaid, 
premium support for private 
plans, insurance pools for high-
need patients, health savings 
accounts, direct primary care, 
and public clinics. State legis-
lators and governors who want 
to go all the way to single-payer 
could do so, but they’d have to 
enact the additional taxes and 
expenditures themselves — and 
defend their choices in state 
elections.

Democrats and Republicans 
have been debating health care 
reform for decades in Washing-
ton. It’s the wrong location. And 
which national plan to adopt is 
the wrong question.

COMMENTARY BY JOHN HOOD

Must test 
scores be 
political 
weapons?

Name-calling won’t help Cooper

States should drive health reform
HEALTH CARE
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UNDER INVESTIGATION. The Cooper administration spent the month 
trying to impede an investigation related to the Atlantic Coast Pipeline.

confer the greatest benefit on 
students, they control for these 
background characteristics.

So, adjusting for student 
background, North Carolina’s 
eighth-graders rank third in the 
nation in mathematics perfor-
mance. Our fourth-graders rank 
seventh. In reading, North Caroli-
na’s eighth-graders rank 11th, and 
our fourth-graders rank sixth.

Should North Carolinians be 
satisfied with these rankings? Of 
course not. We should aspire to the 
highest level of school effective-
ness, currently occupied by the 
likes of Florida, Massachusetts, 
and New Jersey. And the real world 
of employment and citizenship 
doesn’t adjust for family back-
ground.

Nevertheless, the fact North Car-
olina is significantly above average 
when it comes to the estimated 
effectiveness of schools ought to 
serve as a helpful corrective to the 
hyperbole that so often pervades 
political debates about education 
policy.

On the other hand, it should 
comfort no one that North Carolina 
has seen no lasting improvement 
in eighth-grade math proficien-
cy since 2011 or in eighth-grade 
reading proficiency since 2000, 
despite multiple attempts at edu-
cation reform. Oh, the scores have 
ticked up or down a point or two, 
but keep in mind NAEP is based on 
samples of students in each state. 
Such changes have generally not 
been statistically significant — 
although that hasn’t kept head-
line writers and politicians from 
treating them as meaningful. And 
even after adjusting for the compo-
sition of North Carolina’s student 
population, we ranked roughly the 
same in 2019 as we did in the early 
2000s.

To the extent education re-
forms succeed, they usually do so 
gradually. Even positive changes in 
school setting, curriculum, teach-
ing practices, or other policies 
can take many years to produce 
measurable effects.

I began this column with a 
politically unpopular request, so I 
suppose I might as well end with 
two more: Don’t oversimplify, and 
don’t jump to conclusions.

From the start, the 
Affordable Care Act 
was mostly about 
expanding Medicaid. 
That’s where most 
of the increase in 
enrollment was 
intended to occur.
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Let me be clear, before I get 
too far into this piece, that 
I’m a big fan of good health. 

I try to eat right, I work out or run 
about every day, and, even at my 
advanced age, consider myself 
physically fit.

I like bicycles, too, and I’m think-
ing about getting one. But they 
aren’t cheap, which you’ll learn 
with even a cursory glance through 
a bike shop window. You get what 
you pay for, of course, and cost is 
relative. Paying thousands of dol-
lars for a machine without a motor 
is, I would guess, pretty common 
among hard-core riders. I support 
their endeavors.

But, and this is sure to flip a few 
gears, the generally accepted — 
socially and politically — effort 
to spend millions for bike lanes 
on busy city streets is, at best, 
problematic. At worst, it’s a badly 
misguided idea and a waste of 
taxpayer money.

In 2015, the city of Raleigh spent 
$4.62 million on on-road bikeways, 
says a John Locke Foundation re-
port from 2016. “Between 2009 and 
2015, Raleigh grew its bikeways 
from 73 miles to 179 miles.”

Further, the report says, “bicy-
cling remains a tiny, and largely 
insignificant, form of commuting 
with only 0.2% of commuters in 
Charlotte and 0.6% in Raleigh 
using bicycles.”

I’m neither naive nor intracta-
ble. My opinion, or even hard data, 
won’t change people’s minds, even 
if only a select few riders actually 
conform, faithfully keeping to the 
designated lanes and following the 
pictures and white arrows. 

So be it, but keep in mind a shell 
of polycarbonate plastic offers only 
so much protection. 

About 1,000 bicyclists are 
involved in police-reported crashes 
with motor vehicles each year, the 
N.C. Department of Transportation 
says. About 20 are killed, and some 
60 are seriously injured. 

I recently rode 10 miles as part of 
an organized bike ride, from Garner 
to downtown Raleigh. Sharing the 
road with cars going three times 
faster, as well as giving away a 
couple tons or more, isn’t what one 
could call pleasant. We have green-
ways for a reason.

But, you say, biking instead of 
driving is good for the environment, 
cutting back on pollutants and traf-
fic congestion. Plus, you counter, 
these are public roadways, so you 
have to share.

There’s no use in arguing, be-
cause designated lanes and other 
street “improvements” are rolling 
through Raleigh like a wild pack of 
conference bikes careening down 
Hillsborough Street.

So, then pay for the privilege.
Motor vehicles, for instance, are 

subject to a 3% highway-use tax 
when a title is transferred. Vehicles 
must be registered and inspected, 
and that costs money, too. I’m not 
suggesting any of this, because it 
would inject even more bureaucra-
cy into an already bloated govern-
ment.

But what about assessing prop-
erty taxes on bicycles, which can 
cost as much or more than many 
motorcycles and even used cars? 
N.C. counties levy and collect the 
tax, so that aspect would remain on 
the local level. For this to happen, 
a state lawmaker would first have 
to introduce a bill to that effect. It 
would be similar to what happened 
in biker-friendly Oregon, which 
began charging a sales tax on new 
bicycles after a statewide transpor-
tation bill passed in 2017.

Bicycle-specific taxes are not en-
tirely unprecedented, Forbes wrote 
last year. “For example, Hawaii 
charges a $15 new bike registration 
fee, which while not technically 
a tax, is collected by retailers at 
point of sale (as is the case with the 
Oregon tax). Another precedent is 
found in Colorado Springs, where 

$2.3 million has been raised from 
a $4 per bicycle sales tax in effect 
since 1988.”

BikeRaleigh, part of the city’s 
Office of Transportation Planning, 
is working to make biking more 
comfortable and more convenient.

 “Adopted in May 2016,” its 
website says, “the BikeRaleigh 
Plan is the framework for expand-
ing Raleigh’s bikeway network 
and improving its safety, comfort, 
convenience, and accessibility for 
bicyclists of all ages and abilities.” 
Among its goals are increasing 
the bicycle commute rate and 
completing proposed and planned 
bike-friendly projects.

Laudable goals.
Raleigh, through exorbitant fees, 

basically ran a couple of scooter 

companies out of downtown, while 
promoting bike-sharing projects 
and refiguring streets to the benefit 
of cyclists. 

Again, I would never discourage 
exercise, I’ll always support efforts 
to ease traffic congestion, and I’ll 
continue to respect those who care 
about the environment. But riding 
on busy streets is inherently dan-
gerous, as at any given time cyclists 
and drivers are each inches from 
catastrophe.

“Share the roads” is a consistent 
mantra, from governments and 
cyclists alike, and sometimes in 
condescending tones. I, too, enjoy 
an occasional ride, and I’m still get-
ting that bike. But let’s think hard 
about sharing the cost, the burdens, 
and the responsibilities, too.
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ONE OF THE BIGGEST changes 
in recent decades has been the 
revival of big cities. Through the 
birth and development of the 
automobile age, suburbs grew at 
the expense of inner cities.  But 
during the 21st century, this trend 
reversed, and many inner cities 
were reborn and rehabilitated.

Downtown living became fash-
ionable. Young people, especially 
college grads who were single and 
without children to raise, flocked 
to the excitement of living in 
cities packed with restaurants, en-
tertainment, and often jobs within 
walking distance of their homes. 
Even better for them, there was 
reduced need for vehicle owner-

ship and the costs of buying and 
maintaining cars and trucks.   

The results of this downtown 
living can be seen in most big 
cities, including those in North 
Carolina. Just look at the skylines 
of Charlotte, Raleigh, Durham, 
Asheville, Winston-Salem, 
Greensboro, and others.  You see 
cranes — lots of them — building 
high-rise condo buildings and 
multi-use skyscrapers.  

This burst of living and build-
ing in downtowns hasn’t been 
without controversy. Some of the 
neighborhoods where develop-
ment has occurred had been home 
to modestly priced dwellings 
where households with low to 
moderate incomes could live.   

The attractiveness of inner 
cities has also bumped up against 
the economic reality of supply 
and demand, perhaps best stated 
by the iconic writer and humorist 
Mark Twain. Twain once advised, 
“Buy land; they’re not making any 
more of it.”  As more people want 

to live downtown, the economic 
value of inner-city sites increases.  
Developers can “create land” by 
constructing taller buildings on 
sites, but this adds to the cost. 
The more popular downtown 
living becomes, the more expen-
sive it is. 

Which raises the question: Can 
the downtown boom last forever? 
Will there be factors that will 
lessen, or even end, it?

The question is pertinent as 
a result of a just-released U.S. 
Census report. The report revealed 
Millennial-generation households 
aged 25 to 39 are beginning to 
move out of big cities and into the 
suburbs. They were more than 
replaced by the next younger 
generation (Gen Z), so big cities 
are still gaining younger people. 
Still, there’s the question of why 
Millennials are leaving the city.  

One answer may be housing 
costs. Maybe a person is willing 
to absorb those higher costs fresh 
out of college, when the urge to 

party and try new restaurants is 
high. But even for the most avid 
“fun person,” partying can get 
old as you get older. So a cheaper 
residence in the suburbs can look 
more attractive when age 40 is 
just over the horizon.

Yet the most persuasive answer 
for the 25-39 set moving to 
the suburbs is life cycle.  After 
dropping out of high school and 
fighting in World War II, my father 
married and started a family in 
his early 20s. The first home I was 
raised in was an 1,100-square-
foot bungalow in the first ring of 
suburbs outside Cincinnati.

Today’s youth who go to college 
don’t finish school and begin work 
until their mid to late 20s. Add a 
couple years for post-school ex-
ploration, and today’s youth aren’t 
“settling down” and marrying or 
partnering with children until well 
into their 30s.  

Living in a downtown high rise 
can be fun when you’re single. 
But then add a spouse or partner, 

children, strollers, and pets for the 
children, and high-rise living isn’t 
as great. Instead, a single-family 
home in the suburbs with more 
inside and outside space looks 
much better.

So cities may not be losing 
their allure. It may just be the 
preferences of some of today’s city 
residents are changing. The “older 
young” in the city now want a 
more tranquil and sedate lifestyle 
— which the suburbs can provide 
and the city can’t.

It will be interesting if the loca-
tional preferences we’re seeing for 
the Millennials will eventually be 
repeated by Gen Z. This is import-
ant because where people want 
to live has enormous implications 
for transportation, commuting, 
housing prices, and economic 
development.  

Michael Walden is a William Neal 
Reynolds Distinguished Professor 
at N.C. State University. He does not 
speak for the university. 

The times have a fin de siècle 
feel for small-government 
conservatives. The Repub-

lican Party is now “owned” by 
Donald Trump who, in his first 
year, increased government expen-
ditures by 86% over the last budget 
proposed by George W. Bush in 
2008. The self-professed “king of 
debt” requested an additional $300 
billion for his second year, leading 
to an anticipated near-$1 trillion 
deficit in 2019. He has expanded 
the scope of executive power by 
accelerating the issuance of execu-
tive orders and by challenging the 
rule of law whenever it threatens 
to check the presidency.  

To be sure, Trump has cut 
taxes and reversed or frozen many 
growth-hindering regulations. But 
the Republican Party now largely 
takes direction from the president’s 
base — white working-to-middle-
class voters in the Rust Belt and 
cultural conservatives. The parts 
of the agenda they champion call 
for more government — strong 
protection for Social Security, 
Medicare, and even core principles 

of Obamacare; limits on immigra-
tion, trade, and abortion; extra 
money for a military that, if the 
Syria pullout is anything to go by, 
will be doing less.

Perhaps the problem is that 
small-government conservatives 
don’t have a clear enemy and can’t 
perceive a meaningful threat. The 
great rebirth of classical liberalism 
in the years immediately after 
World War II was led by intellec-
tuals seared by the experiences 
of totalitarianism under fascism 
and communism, people such as 
Milton Friedman, Friedrich von 
Hayek, Walter Lippmann, Lud-
wig von Mises, and Karl Popper. 
Among other things, they spoke of 
“capitalism and freedom,” warned 
of socialism’s “road to serfdom,” 

admonished us as “watchmen” to 
preserve liberty, and embraced the 
principles of an “open society”.  

The 1970s provided another 
shock. In that decade, the U.S. suf-
fered from debilitating stagflation 
of simultaneously high unem-
ployment and inflation — under 
both Democratic and Republican 
presidents. Two oil crises, the Irani-
an hostages, and Soviet invasion of 
Afghanistan decimated confidence 
in the country’s world leader-
ship. The Trilateral Commission’s 
“The Crisis of Democracy” report 
outlined how special interests 
overloaded a paralyzed federal 
government with demands.  

The decade gave rise to an 
avalanche of small-government 
conservative ideas and a new econ-
omy and society built by them. Po-
litical leaders like Ronald Reagan, 
Margaret Thatcher, Canada’s Brian 
Mulroney, and, to some extent, 
German Chancellor Helmut Kohl, 
pulled the state back from the fur-
thest corners of people’s lives. They 
privatized public industries, cut 
tax burdens, reduced regulations, 
unleashed capital investment, and 
generally revamped their social 
welfare states.  

The ideas that crystallized in the 
Reagan presidency shaped Amer-
ican public life through the 1990s 
and into the early 2000s. Since the 
early 1990s, inflation has rarely 
topped 3% and is usually right 
around the 2% sweet spot targeted 

by the Fed. With the exception of 
the financial crisis, unemployment 
above 7% has been rare since 
Reagan’s second term; today it’s 
less than 4%. American growth 
hasn’t always been spectacular, 
but with the exception of 2008-10, 
we have avoided the “boom and 
bust” experienced repeatedly from 
the New Deal until the mid-1980s.  
Adjusted for inflation, annualized 
S&P 500 returns in the 1970s were 
about -1.3%; from Reagan’s second 
inaugural through to today they 
are about 8%. These ideas have 
driven the internet revolution and 
the greatest achievement of the 
past quarter century, a dramatic 
reduction of poverty in developing 
countries.   

But we now face grave threats. 
The programs offered by many of 
the 2020 Democratic presidential 
candidates would increase annual 
federal government spending by 
about 50%, to nearly $7 trillion an-
nually, or around 35% of GDP. The 
administrative state would expand 
tremendously, making its growth 
after legislation like Obamacare 
and the Dodd-Frank financial 
reform look anemic. A Sanders or 
Warren presidency also poses real 
danger to our traditional allianc-
es across the world, as well as 
freedom of speech and conscience 
at home.

Reagan, Thatcher, and their 
allies are long gone. Only about 
one in five of today’s voters was 

at least 16 in 1970 and therefore 
has meaningful recollection of 
that era. Few remember how the 
federal government’s policies of 
regulation — wages, environment, 
health care etc.; bailouts — New 
York City, Chrysler, Conrail etc.; 
and expansion — Social Security, 
higher education, unemployment 
compensation etc.— accelerated 
our descent into economic abyss.  
Few remember President Carter 
effectively throwing up his hands 
and conceding defeat to the “mal-
aise” of American politics in 1979.

So, small-government conser-
vatives are complacent. Perhaps 
we are still celebrating successes. 
Perhaps we are still working out 
how to respond to Trump, rendered 
apoplectic by confusion nearly 
three years into his presidency. 
We certainly don’t realize how bad 
things can get.  

Energetic and imaginative 
political movements are born and 
rejuvenated when their supporters 
recognize the vulnerability of core 
principles. It might be painful, but 
to re-energize, small-government 
conservatives might need a dose of 
the 1970s, a real possibility with a 
Democratic presidency or a second 
Trump term in which the president 
follows his worst instincts.

Andy Taylor is a professor of political 
science at the School of International 
and Public Affairs at N.C. State 
University. 
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Fixing America’s health care 
system seems to be at the top 
of the priority list for most 

of the Democratic presidential 
primary candidates. One must 
note the irony of health care at the 
top of that list, not even 10 years 
after the Affordable Care Act was 
supposed to fix American health 
care problems. Nevertheless, the 
slate of Democratic nominee 
hopefuls has proposed new gov-
ernment-centered reforms to try 
again to fix America’s health care 
problems. How do they plan on 
paying for this? 

Former Vice President Joe Biden, 
Sens. Bernie Sanders, Elizabeth 
Warren, and Kamala Harris, and 
Mayor Pete Buttigieg have sepa-
rated themselves as the top tier 
of candidates for the Democratic 
primary. Each has a bold plan to 

invite the government to intrude 
further into the health care market 
as their idea of reform. Sanders 
and Warren stand out from the 
rest of the pack in that their plans 
include a full government takeover 
of health care rather than just the 
addition of a public option, like the 
rest of the candidates support. 

 Despite both wanting to com-
bine all Americans onto a single 
plan, Warren and Sanders differ 
on how they would pay for their 
proposed government health care 
system. Financing this massive 
overhaul is the main point of ob-
jection for many people. Consider-
ing the U.S. has a federal debt that 
tops $32 trillion and adds roughly 
another $1 trillion a year to that, 
there’s skepticism the federal 
government could handle the 
additional federal spending. 

Let’s consider some of the num-
bers. In 2018 the U.S. spent $3.6 
trillion on health care from private 
and public sources. The Centers for 
Medicare and Medicaid Services 
estimate between 2018 and 2027, 
the average growth rate for health 
expenditures will be roughly 5.5%. 
That’s $47 trillion in health spend-
ing. The federal government is 
estimated to pay about $26 trillion 

in that time frame. Estimates from 
the left-leaning Urban Institute 
put the price tag for a full sin-
gle-payer plan at about $2.8 tril-
lion in additional spending in 2020 
and an additional $34 trillion over 
the first 10 years. Once again, not 
total spending, which would give 
the appearance of less spending 
over the first decade, but addition-
al federal spending above what 
the government spends now. 

Warren’s team believes she 
would need to find $20.5 trillion 
to fund the rest of her plan. How 
does she plan on doing that? Taxes 

and prayers. Most of her “savings” 
that pay for the increase in federal 
spending are assumptions that 
would unlikely play out in the way 
she believes. Among others, here 
are some of the funding mecha-
nisms: reducing administrative 
costs to save $1.8 trillion, drug 
prescription reform that would 
save $1.7 trillion, increasing 
taxable income by eliminating 
employer insurance, implementing 
a wealth tax and other taxes on 
large financial institutions, raising 
taxes on corporations, and enact-
ing immigration reform to save an 
estimated $400 billion. 

How would Sanders pay for his 
plan? He hasn’t been as clear in 
his proposals. But he released a list 
of ways in which he could raise 
the money, but not which ones he 
would use. Those include, among 
others, administrative reductions 
to the tune of $500 billion, negoti-
ating drug prices to save roughly 
$113 billion a year, income-based 
premiums paid to the federal 
government by employers, taxes 
on wealth, and taxes on financial 
institutions. 

Regardless of the hopeful as-
sumptions these financing plans 
are based on, neither of these 

proposals takes into consideration 
the increased demand that would 
come from zero cost-sharing, 
as there would be under both 
Warren’s plan and Sanders’ plan. 
Eliminating out-of-pocket spend-
ing would skyrocket utilization, 
which the federal government 
would be responsible for covering. 
Also, both these plans rely on 
paying much less to hospitals and 
doctors than most current private 
insurance does. This would have a 
disastrous impact on the physi-
cian and nurse work force, as well 
as facilities around the country. 

The most important thing to 
consider for Medicare For All 
proposals is the additional federal 
spending that would happen 
under Warren’s or Sanders’ plans. 
The truth is the federal govern-
ment doesn’t have the capacity or 
reputation for being able to handle 
the efficient administration and 
financing of a single health care 
plan for more than 330 million 
people. Combined with all the 
other “bold” new government 
programs these candidates have 
proposed, the economic, social, 
and health effects of a single-pay-
er system would be devastating to 
our country. 
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