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INTRODUCTION 

In this case of first impression, the Plaintiffs challenge the constitutionality 

of state regulations that do not protect the public, force consumers to pay higher 

prices, and benefit private beer distributors at the expense of the hardworking craft 

brewers who have made North Carolina one of the leading craft beer states in the 

nation. 

The complaint challenges two state laws.  First, the complaint challenges the 

Distribution Cap, which punishes craft breweries for their own success by forcing 

them to hand over the rights to distribute their own beer to private distributors if 

they sell more than 25,000 barrels.  Second the complaint challenges the Franchise 

Law, which forces craft breweries to enter into oppressive, one-sided contracts with 

distributors that literally last forever, and which require the breweries to give those 

distributors control of their product—including decisions about pricing. 

As the complaint describes in great detail, there is no evidence to support the 

State’s proffered justification for these laws, because the laws do not protect the 

public.  Instead, these laws amount to state-sponsored economic protectionism that 

serves one purpose: enriching private distributors at the expense of craft brewers. 

In response to the detailed allegations of the complaint, and in lieu of filing 

an answer, the State has filed a motion to dismiss and, in the alternative, a motion 

to transfer the case to a three-judge panel.   
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The State’s 55-page brief presents well over a dozen separate arguments.1 

First, the State leads with a series of procedural arguments:  sovereign 

immunity, standing, and a statute-of-limitations defense.  None of these arguments, 

however, finds support in the law.  Instead, the law confirms the following: 

 Sovereign immunity is never a defense to state constitutional challenges. 

 The State’s arguments about standing—that Plaintiffs should break the 

law first, then file suit—are the opposite of what the law instructs. 

 No law supports the State’s theory that the statute of limitations began to 

run fifteen years ago, before the Plaintiffs or their breweries ever existed. 

Next, the State attacks the allegations of the complaint, offering a counter-

narrative of “alternative facts” about why the Court should believe the State’s 

proffered justification for the laws.  The Rule 12 stage is no place for this dispute, 

however. 

North Carolina’s appellate courts have made clear that, in a constitutional 

challenge, a plaintiff’s factual allegations about the State’s lack of justification for 

the challenged law cannot be pierced on a motion to dismiss.  Rather, the Court 

must accept those allegations as true at the Rule 12 stage.  This principle applies 

with even greater force when, as here, the evidence obtained in discovery has 

already revealed that the State’s “alternative facts” will be thoroughly disputed in 

                                            
1 As the Court of Appeals recently remarked, “[w]hen a party comes to us with 

nine grounds [for relief] . . . that usually means there are none.”  Bodie v. Bodie, 239 

N.C. App. 281, 282, 786 S.E.2d 879, 880 (2015). 



 

3 

the course of this case, and that additional discovery is both necessary and 

appropriate. 

For these reasons, the State’s Rule 12 motion is premature, and should be 

denied on those grounds alone. 

If the Court does reach the merits, however, the State’s claim-specific 

arguments fare no better.  As described below, the complaint does not fail to satisfy 

basic pleading standards or disclose some insurmountable bar to recovery that 

would justify dismissal—especially under the liberal interpretation that the Court 

must give to claims, like these, under Article I of the North Carolina Constitution.  

Rather, for each of Plaintiffs’ four claims, the complaint tracks countless decisions of 

North Carolina’s appellate courts, which have repeatedly struck down protectionist 

laws like the ones here. 

Finally, in the alternative to its Rule 12 motion, the State seeks an order 

transferring this case to a three-judge panel.  The relief that the State seeks, 

however, is the opposite of what the law demands.  This is because the law only 

authorizes three-judge panels to hear facial challenges, and it requires individual 

Superior Court Judges to hear as-applied challenges, like this one.  

The complaint leaves no room for doubt that Plaintiffs brought this case as 

an as-applied challenge.  Indeed, the State has affirmatively argued that “Plaintiffs 

allege to seek relief only for themselves”—an argument that confirms that this is an 

as-applied challenge.  State’s Mot. ¶ 9.  
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Regardless, this case is an as-applied challenge when analyzed under the 

body of law that distinguishes those challenges from facial challenges.  This result 

is compelled further by the strong legal presumption that, if there is any doubt, 

courts should construe lawsuits as as-applied challenges—a presumption that the 

State’s brief does not mention.  For these additional reasons, the State’s transfer 

motion is disfavored, and it lacks merit. 

In sum, the Court should deny the State’s Rule 12 motion and its alternative 

motion to transfer.  Simply put, this is a case that must be resolved at trial or, at 

best, on a robust evidentiary record at summary judgment.  The Court should allow 

the parties to continue discovery accordingly. 

STATEMENT OF FACTS 

For brevity, Plaintiffs incorporate by reference the verified allegations of 

their complaint.  Plaintiffs also provide this short summary of those allegations: 

Plaintiffs are successful craft breweries that desire the freedom to choose how 

they distribute and market their product.  Compl. ¶ 28.  Plaintiffs prefer to self-

distribute their beer for a host of reasons, including that it allows them to: (1) retain 

brand control; (2) control their marketing efforts; (3) manage quality control during 

transportation; (4) choose the geographic territory in which their products are 

distributed; (5) retain control over their product sales; (6) build their customers’ 

loyalty; and (7) increase their profitability.  Id.  

Plaintiffs are currently permitted to self-distribute their beer unless they sell 

more than 25,000 barrels of beer in a year.  Id. ¶ 26.  Plaintiffs already enjoy 

sufficient consumer demand to drive their sales beyond 25,000 barrels per year, and 
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would do so were it not for two laws: North Carolina’s Distribution Cap and 

Franchise Law.  Id. ¶¶ 7-9.   

The Distribution Cap punishes small but successful craft breweries like 

Plaintiffs for their own success by forcing them to hand over the rights to distribute 

their own beer—including brand control and pricing decisions—to private 

distributors if they sell more than 25,000 barrels.  Id. ¶ 3; N.C. Gen. Stat. § 18B-

1104(a)(8) (“The holder of a brewery permit may . . . [o]btain a malt beverage 

wholesaler permit to sell, deliver, and ship at wholesale only malt beverages 

manufactured by the brewery.  The authorization of this subdivision applies to a 

brewery that sells . . . fewer than 25,000 barrels of malt beverages produced by it 

per year.”); N.C. Gen. Stat. § 18B-1006(h) (prohibiting retailers from buying from 

breweries unless they comply with the Distribution Cap).   

Moreover, by forcing these breweries to enter into an agreement with a 

distributor, the Distribution Cap prevents them from freely negotiating a fair price 

for the distribution rights that they are forced to hand over.  Compl. ¶ 31.  This only 

expands the distributors’ profit at the breweries’ expense.  Id. 

The Franchise Law, meanwhile, forces craft breweries that exceed the 

Distribution Cap to enter into unconstitutionally oppressive, one-sided contracts 

with private distributors, who reap the benefits.  Id. ¶ 3.  The challenged provisions 

of the Franchise Law include the following: 

 the lock-in provisions, which make it impossible for breweries to 

terminate their agreements with distributors and choose a new 
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distributor no matter how poor their distributor’s performance is, thereby 

making the relationship perpetual—so perpetual, in fact, that distributors 

can bequeath the distribution rights to “family members” for generations, 

all without the breweries’ consent, see N.C. Gen. Stat. §§ 18B-1304-05, 

1307; 

 the brand-control provisions, which force breweries to give distributors 

control over where, when, how, to whom, and even at what price the 

breweries’ beers will be sold, and further prohibiting breweries from 

suggesting appropriate prices for their own beer, whether “expressly or by 

implication,” see id. § 18B-1303(c); 

 the territorial-exclusivity provisions, which mandate that distributors will 

enjoy a monopoly within a given territory over each of the breweries’ 

brands of beer, thereby suppressing competition between distributors to 

earn the breweries’ business, and causing breweries to pay more for less, 

see id. § 18B-1303(a). 

Compl. ¶¶ 26-30, 36-42. 

The violation of any provision of the Distribution Cap or the Franchise Law is 

a crime.  N.C. Gen. Stat. § 18B-102(b) (“Violation a Class 1 Misdemeanor”).  If a 

brewery even proposes an agreement that deviates from the Distribution Cap or the 

Franchise Law, it is a crime.  Id.; see also id. § 18B-1304(4)-(5). 

Together, the Distribution Cap and Franchise Law drastically reduce 

Plaintiffs’ current and future profits, and instead funnel those profits to private 
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distributors.  Compl. ¶¶ 4, 24, 26.  In return, the private distributors merely deliver 

the beer from point A (brewery) to point B (retailer)—the ultimate example of a 

“middle man.”  Id. ¶ 21.  Distributors do not perform any public services in 

exchange for the exclusive privileges that the State has given them.  Id. ¶ 56.  And 

yet because breweries have no choice but to engage these middle men, the 

distributors’ profit margin is enormous.  Id. ¶ 21.  

Furthermore, as a result of market realities that the State has ignored, the 

Distribution Cap and Franchise Law force small but successful craft breweries into 

a system that is rigged in favor of megabreweries that are many thousands of times 

larger than them.  Id. ¶ 51.  This is because distributors also have little incentive to 

promote craft breweries’ brands, as distributors generally manage portfolios 

containing beers from the megabreweries, whose size and leverage provides 

economic incentives for distributors to promote those beers instead of the brands 

offered by craft breweries.  Id. ¶ 29.   

In fact, the largest megabrewery, Anheuser Busch-InBev, has a contract with 

one of the largest distributors that requires that distributor to “devote greater 

effort” to selling its mass-produced beers than craft beers from craft breweries, and 

give “priority” to the sale of its mass-produced beer over craft beers from craft 

breweries.  See infra at 32.  That agreement has been in place for more than two 

decades and is still in effect.  According to the ABC Commission’s top staff official, 

distributor-supplier agreements like this must be filed with the Commission soon 
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after they are executed, and yet the State has done nothing about this agreement in 

more than twenty years. 

The Distribution Cap and Franchise Law also threaten to increase Plaintiffs’ 

costs and cut their profits.  This is because the laws: (a) enable distributors to 

demand a cut of nearly 25 percent; (b) decrease the breweries’ profits further by 

allowing distributors to impose their own markups without any input from 

breweries; (c)  encourage anticompetitive behavior by distributors within their 

exclusive territories because they are insulated from market demands; and (d)  

drive up prices for consumers while decreasing the breweries’ abilities to reinvest 

profits back into their own products.  Id. ¶ 48.  Ultimately, the challenged laws force 

Plaintiffs into a dilemma:  either hand over their distribution businesses and profits 

to distributors, or make costly business decisions that artificially stunt their growth 

in order to stay under the Distribution Cap.  Id. ¶ 44. 

Neither the Distribution Cap nor the Franchise Law serve a public purpose, 

much less one that would be sufficient under the North Carolina Constitution, 

which has never tolerated protectionist schemes.  Id. ¶¶ 49, 52.  After all, when 

breweries self-distribute their own beer, they are subject to the same legal 

requirements as distributors, and they provide the same services that distributors 

do.  Id. ¶ 52.   

The only reason the Distribution Cap and Franchise Law continue to exist, 

despite virtually unanimous public opinion against these laws (as high as 98 
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percent2), is that distributors have lobbied the General Assembly to maintain these 

laws to entrench their position, artificially stamp out their competition, and 

preserve their wealth at craft brewers’ expense.  Id. ¶¶ 20, 49. 

Even if the Distribution Cap and Franchise Law might have had a pro-

competitive purpose with respect to megabreweries, those justifications are wholly 

inapplicable to small but successful craft breweries like Plaintiffs, who are many 

thousands of times smaller.  Compl. ¶¶ 50-51.  Plaintiffs and the megabreweries 

also operate in different markets, and Plaintiffs hold only a small market share 

within their respective market.  Id. ¶ 51. 

Thus, Plaintiffs are incapable of producing any anticompetitive effects by 

self-distributing—either individually or in the aggregate.  Id.  Rather, applying the 

challenged laws to Plaintiffs actually suppresses competition.  Id.   

In the end, this harms North Carolina craft beer consumers, who pay 

artificially inflated prices and are left with fewer craft beer options to enjoy.  Id. at 

¶¶ 23, 48, 51, 53. 

GOVERNING STANDARDS 

The “essential question” raised by a Rule 12 motion is “whether the 

complaint, when liberally construed, states a claim upon which relief can be granted 

                                            
2  The millions of dollars in political contributions from private distributors, 

rather than legislators representing the will of their constituents, is what drives 

this state-sponsored economic protectionism.  Indeed, a recent public-opinion survey 

noted that 98 percent of the public supports raising or eliminating the Distribution 

Cap altogether.  See Thoughts on Charlotte breweries’ legal fight with North 

Carolina, Charlotte Business Journal, available at 

https://www.bizjournals.com/charlotte/pulse/survey/thoughts-on-charlotte-

breweries-legal-fight-with-north-carolina/21038456. 
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on any theory.”  Barnaby v. Boardman, 70 N.C. App. 299, 302, 318 S.E.2d 907, 909 

(1984), rev’d on other grounds, 313 N.C. 565, 330 S.E.2d 600 (1985).  Thus, a motion 

to dismiss should be granted only if “it appears certain that [the plaintiff] can prove 

no set of facts which would entitle [it] to relief under some legal theory.”  Fussell v. 

N.C. Farm Bureau Mut. Ins. Co., 364 N.C. 222, 225, 695 S.E.2d 437, 440 (2010).  

In deciding a Rule 12(b)(6) motion, the Court must treat the allegations of the 

complaint as true and admitted.  Sutton v. Duke, 277 N.C. 94, 98, 176 S.E.2d 161, 

163 (1970).  Furthermore, any inferences in the complaint must be treated in the 

light most favorable to the nonmoving party.  Ford v. Peaches Entm’t Corp., 83 N.C. 

App. 155, 156, 349 S.E.2d 82, 83 (1986).  Therefore, “Rule 12(b)(6) ‘generally 

precludes dismissal except in those instances where the face of the complaint 

discloses some insurmountable bar to recovery.’”  Energy Investors Fund, L.P. v. 

Metric Constructors, Inc., 351 N.C. 331, 337, 525 S.E.2d 441, 445 (2000) (quoting 

Sutton, 277 N.C. at 102, 176 S.E.2d at 166). 

Furthermore, the North Carolina Supreme Court has repeatedly held that 

courts must “give our Constitution a liberal interpretation in favor of its citizens 

with respect to those provisions [in Article I of the North Carolina Constitution] 

which were designed to safeguard the liberty and security of the citizens in regard 

to both person and property.”  Tully v. City of Wilmington, No. 348A16, 2018 N.C. 

LEXIS 65, at *10-11 (N.C. March 2, 2018) (quoting Corum v. Univ. of North 

Carolina, 330 N.C. 761, 782-83, 413 S.E.2d 276, 289-90 (1992)).   
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Here, Plaintiffs’ claims are all Article I claims.  Thus, they are entitled to this 

liberal interpretation in their favor.  Id. 

ARGUMENT 

I. The State’s procedural arguments lack merit. 

A. Sovereign immunity is not a defense to a constitutional 

challenge. 

As its lead argument, the State attempts to defend this case on sovereign-

immunity grounds.  Relying on Petroleum Traders Corp. v. State, 190 N.C. App. 

542, 660 S.E.2d 662 (2008), the State offers the Court a syllogism: the Declaratory 

Judgment Act is not a waiver of sovereign immunity; Plaintiffs claims were brought 

pursuant to the Declaratory Judgment Act; therefore, Plaintiffs’ claims are barred 

by sovereign immunity.  State’s Br. at 14-16.   

That syllogism collapses, however, upon a cursory inspection. 

First and foremost, the State’s sovereign-immunity argument misapprehends 

Plaintiffs’ claims.  The linchpin of the State’s argument is its repeated assertion—

made without any reference to the complaint—that “the Plaintiffs’ claims are 

brought pursuant to the Declaratory Judgment Act, N.C.G.S. §§ 1-253 to 1-267.”  

State’s Br. at 15; see also id. at 18 (“In this case, Plaintiffs have brought their claims 

pursuant to the Declaratory Judgment Act seeking injunctive relief”) (citing 

nothing).  Yet nowhere in the complaint do the words “Declaratory Judgment Act” 

or its statutory reference appear. 

In fact, the complaint makes abundantly clear that Plaintiffs claims are 

brought “directly under the North Carolina Constitution,” as longstanding North 
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Carolina law allows, and not pursuant to any statute.  Compl. ¶ 11; see also Tully, 

2018 N.C. LEXIS 65, at *11 (citing Corum, 330 N.C. at 786, 413 S.E.2d at 291) 

(holding that plaintiffs may bring constitutional challenges directly under the North 

Carolina Constitution, and do not need a statutory basis to assert such claims).   

Given the absence of any Declaratory Judgment Act allegations in the 

complaint, and given the clarity of Plaintiffs’ allegations that their claims are direct 

constitutional claims, not statutory claims, Plaintiffs are confused why the State 

would twice assert that “the Plaintiffs’ claims are brought pursuant to the 

Declaratory Judgment Act, N.C.G.S. §§ 1-253 to 1-267,” then construct its lead 

argument around that assertion.  State Br. at 15, 18. 

Similarly, Plaintiffs are confused why the State would assert that “[i]n 

Plaintiffs’ complaint, there is no mention of how sovereign immunity has been 

waived.”  State Br. at 15.  Even though the law does not require plaintiffs to plead 

the absence of sovereign immunity in a constitutional challenge, Plaintiffs did do 

that here.3  The complaint specifically tracks the sovereign-immunity waiver 

language that the North Carolina Supreme Court articulated in Corum and has 

reaffirmed through the years, stating: 

This Court has subject matter jurisdiction over this action because 

Plaintiffs seek declaratory relief and injunctive relief directly under 

                                            
3 When the State has no sovereign immunity to waive in the first place, there 

is no requirement that the complaint include a superfluous allegation about the 

absence of sovereign immunity.  See, e.g., Bolick v. Cty. of Caldwell, 182 N.C. App. 

95, 98, 641 S.E.2d 386, 389 (2007) (holding that when sovereign immunity does not 

apply, a “plaintiff is under no requirement to plead a waiver of sovereign 

immunity,” because a “defendant could not waive an immunity that it did not 

possess”).  That rule is yet another reason why the State’s argument fails. 
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the North Carolina Constitution, and no other adequate remedy at law 

is available or appropriate.  Therefore, sovereign immunity is 

inapplicable. 

Compl. ¶ 11 (emphasis added).  Thus, when the State says that “[i]n Plaintiffs’ 

complaint there is no mention of how sovereign immunity has been waived,” it is, at 

best, mistaken.  State Br. at 15. 

Second, above and beyond the State’s misapprehension of the nature of 

Plaintiffs’ claims, the State’s sovereign-immunity argument is grounded in a 

misunderstanding of the law.   

A long line of decisions from the North Carolina Supreme Court make clear 

that constitutional claims, like the ones here, are never barred by sovereign 

immunity.  See Corum, 330 N.C. at 786, 413 S.E.2d at 291; Craig v. New Hanover 

Cty. Bd. of Educ., 363 N.C. 334, 338, 678 S.E.2d 351, 354 (2009); Tully, 2018 N.C. 

LEXIS 65, at *11.  Recently, the Supreme Court explained that its prior teachings 

“could hardly have been clearer” that sovereign immunity will not bar constitutional 

claims against the State.  Craig, 363 N.C. at 338, 678 S.E.2d at 354. 

Notably, in its argument on sovereign immunity, the State did not call these 

cases to the Court’s attention. 

Instead, the State cites the Court of Appeals’ decision in Petroleum Traders.  

State Br. at 15.  The State’s reliance on Petroleum Traders is puzzling, because that 

case reaffirmed that “sovereign immunity cannot prevent a plaintiff from asserting 

a claim alleging violation of his rights under [Article I of the Constitution],” like the 

claims here.  Petroleum Traders, 190 N.C. App. at 549, 660 S.E.2d at 666. 
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In short, the State’s sovereign-immunity defense rests on a misapprehension 

of the complaint and a misunderstanding of the law.  The State’s lead argument 

lacks merit. 

B. Plaintiffs have standing to bring their claims. 

Next, the State argues that Plaintiffs do not have standing to bring this 

constitutional challenge.  That argument fails. 

Unlike the federal courts, North Carolina’s state courts are not constrained 

by the strict “case or controversy” requirements of Article III of the United States 

Constitution.  See Time Warner Entm’t Advance/Newhouse P’ship v. Town of 

Landis, 228 N.C. App. 510, 516, 747 S.E.2d 610, 614 (2013).  Instead, all that is 

required is “an actual controversy between parties having adverse interests in the 

matter in dispute.”  Id. (quoting Gaston Bd. of Realtors, Inc. v. Harrison, 311 N.C. 

230, 234, 316 S.E.2d 59, 61 (1984)).   

Therefore, “[i]t is not necessary that a party demonstrate that injury has 

already occurred.”  Mangum v. Raleigh Bd. of Adjustment, 362 N.C. 640, 642-43, 

669 S.E.2d 279, 282 (2008).  Instead, “a showing of ‘immediate or threatened injury’ 

will suffice for purposes of standing.”  Id. 

Here, the complaint goes well beyond what is required under North 

Carolina’s plaintiff-friendly threshold for “threatened injury” standing.  The 

complaint alleges the following: 

 Plaintiffs “are subject to” the laws they are challenging, and will “suffer 

threatened constitutional injury as the result of these laws”—precisely the 

allegations required by the cases above.  Compl. ¶ 7.   



 

15 

 Plaintiffs “enjoy sufficient consumer demand to drive their sales well 

beyond the Distribution Cap, and [ ] would do so [but] for the Distribution 

Cap and Franchise Law.”  Id. 

 Plaintiffs will suffer injury because under the challenged laws, “they will 

lose their self-distribution businesses, distribution rights, and future 

profits.”  Id. ¶ 47. 

 The challenged laws also “threate[n] the many employees who work in 

these craft breweries’ self-distribution departments,” because “[i]f OMB, 

NoDa, and Craft Freedom’s members exceed the 25,000 barrel cap, they 

will no longer have self-distribution departments at all, and these 

employees would necessarily lose their jobs.”  Id. 

Against the weight of these many detailed descriptions about Plaintiffs’ 

threatened injuries, the State posits that Plaintiffs lack standing because they have 

not violated the law, and because the State has yet to charge them with a crime.  

State’s Br. at 21 (“Plaintiffs have failed to allege facts sufficient to show they have 

suffered an ‘injury in fact.’”) (emphasis added); id. at 22 (“As the Complaint makes 

perfectly clear, Plaintiffs do not produce or sell more than 25,000 barrels of beer in a 

year.  Therefore, the statutory provisions of which Plaintiffs complain are not 

applicable to them[.]”) (emphasis in original).   

This argument fails, because the law is the opposite:  Plaintiffs need not 

violate the law or provoke criminal charges before bringing a challenge to the law.  

See, e.g., Bland v. Wilmington, 278 N.C. 657, 659, 180 S.E.2d 813, 815 (1971) (“[A] 
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fireman is not required to risk his employment by moving outside the City in order 

to make a test case.”); Charlotte-Mecklenburg Hosp. Auth. v. North Carolina Indus. 

Comm’n, 336 N.C. 200, 214, 443 S.E.2d 716, 725 (1994), superseded by statute on 

other grounds as stated in Mehaffey v. Burger King, 367 N.C. 120, 125, 749 S.E.2d 

252, 256 (2013) (quoting Bland, 278 N.C. at 659, 180 S.E.2d at 815) (“Plaintiffs are 

not required to sustain actual losses in order to make a test case[.]”); Sandhill 

Amusements, Inc. v. Sheriff of Onslow Cty., 236 N.C. App. 340, 357, 762 S.E.2d 666, 

678 (2014), rev’d on other grounds, 368 N.C. 91, 773 S.E.2d 55 (2015) (holding that 

plaintiffs have standing if “the uncertainty concerning the legality of [their desired 

activity] impacts Plaintiffs’ ability to operate a business going forward”); see also, 

e.g., T & A Amusements, LLC v. McCrory, 796 S.E.2d 376, 383-84 (N.C. Ct. App. 

2017) (finding sufficient standing where “the uncertainty” as to whether the 

plaintiff’s business model would violate state gambling and sweepstakes law 

“impact[ed] Plaintiffs’ ability to operate a business going forward”); Am. Treasures, 

Inc. v. State, 173 N.C. App. 170, 176, 617 S.E.2d 346, 350 (2005) (holding that 

although “[t]here is no indication in the record that a prosecution is pending against 

plaintiff,” the existence of an actual prosecution was not necessary to present a 

justiciable controversy “in light of the State’s ability to curtail the sale of plaintiff’s 

product by threatening retail stores with the loss of their alcohol licenses upon 

failure to cease such sales”). 

Here, if the Plaintiffs were to exceed the Distribution Cap and continue self-

distributing, it would be a crime.  N.C. Gen. Stat. § 18B-102(b).  Moreover, the 
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State’s top beer regulator has testified under oath that these laws would be 

“enforced” against the Plaintiffs.  Exhibit A, Robert Hamilton Deposition Transcript 

at 8, 15, 17, 18-24, 38-39.  

As these points show, the State’s argument on standing is just a game of cat 

and mouse:  The State taunts the Plaintiffs for not violating the challenged laws, 

but it knows that if the Plaintiffs had done so, it would pursue them as criminals. 

Fortunately, the law does not require Plaintiffs to engage in such games.  As 

in the cases above, Plaintiffs need not break the law as a prerequisite for asking the 

courts to resolve “the uncertainty concerning the legality of [their desired activity],” 

which “impacts Plaintiffs’ ability to operate a business going forward.”  Sandhill 

Amusements, 236 N.C. App. at 357, 762 S.E.2d at 678. 

Finally, the State asserts blandly that that “[P]laintiffs have not alleged any 

facts demonstrating that their alleged injuries are fairly traceable to acts of [the 

State],” and that “Plaintiffs have not shown that they are ‘directly or adversely’ 

affected by the challenged provisions.”4  State’s Br. at 21.   

                                            
4  Similarly, in a one-sentence footnote, the State questions whether Craft 

Freedom has associational standing, but it provides no law to answer its question.  

State Br. at 22 n.4.  Furthermore, the State’s claim that “the complaint does not 

contain any specific facts” about Craft Freedom is incorrect.  Id.  The complaint 

states that “Craft Freedom’s mission is to promote and support the craft beer 

industry in North Carolina by opposing the Distribution Cap and Franchise Law,” 

and that “[i]ts members are small but successful craft breweries that are subject to 

these laws or, alternatively, suffer threatened constitutional injury as the result of 

these laws.”  Compl. ¶ 7. The complaint further alleges that “[a] number of Craft 

Freedom’s members already enjoy sufficient consumer demand to drive their sales 

well beyond the Distribution Cap, and would do so were it not for the Distribution 

Cap and Franchise Law.”  Id.  Those allegations, which the State does not—and 

could not—contest, more than adequately plead associational standing. 
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In view of the many allegations noted above, which describe in great detail 

the real and immediate threatened injury to the Plaintiffs as a result of the 

challenged laws, supra at 14-15, the State’s assertions appear to be a boilerplate 

recitation of standing principles, rather than a targeted response to the complaint. 

For each these reasons, the State’s arguments on standing are without merit. 

C. The State’s statute-of-limitations argument fails. 

The last of the State’s procedural arguments is its contention that Plaintiffs’ 

claims are barred by a three-year statute of limitations that began to run fifteen 

years ago, long before Plaintiffs’ breweries existed.  This argument fails. 

The three-year statute of limitations for constitutional claims is subject to the 

“continuing wrong” doctrine.  Williams v. Blue Cross Blue Shield, 357 N.C. 170, 178-

79, 581 S.E.2d 415, 423 (2003) (quoting Faulkenbury v. Teachers’ & State Emps.’ 

Ret. Sys. of N.C., 345 N.C. 683, 694-95, 483 S.E.2d 422, 429-30 (1997)).  The doctrine 

is simple:  “continual unlawful acts . . . restart[] the running of the statute of 

limitations.”  Id.   

Thus, “[i]f the same alleged violation was committed at the time of each act, 

then the limitations period begins anew with each violation.”  Id. (explaining that “a 

statute of limitations does not begin to run until the violative act ceases”).  In 

constitutional challenges, North Carolina’s appellate courts have repeatedly applied 

the continuing violation doctrine to reject statute-of-limitations defenses.  See, e.g., 

id.; see also Amward Homes, Inc. v. Town of Cary, 206 N.C. App. 38, 56-57, 698 

S.E.2d 404, 418 (2010); Faulkenbury, 345 N.C. at 695, 483 S.E.2d at 429-30. 
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Here, as described above, the complaint is replete with allegations of 

threatened injury to the Plaintiffs, which existed on the date the complaint was 

filed and continue to this day.  See, e.g., Compl. ¶¶ 7-9, 46-48; supra at 14-15.  Thus, 

on the face of the complaint alone, the State’s statute-of-limitations defense fails. 

The State pitches a novel and aggressive theory, however:  A constitutional 

challenge to a law must be brought within three years of when the law was enacted.  

State’s Br. at 24 (arguing that Plaintiffs’ claims “accrued approximately fifteen (15) 

years ago” when the Distribution Cap and Franchise Law were enacted). 

The State cites no authority for this theory, and to the best of the 

undersigned’s knowledge, no court in the nation has never accepted it.  On the 

contrary, North Carolina courts have frequently struck down laws that were 

enacted decades earlier when, many years later, a litigant emerged who desired to 

engage in behavior that the law prohibited and, therefore, had standing to challenge 

the law.  See, e.g., Roller v. Allen, 245 N.C. 516, 524, 96 S.E.2d 851, 858 (1957) 

(striking down 1937 statute that required a state license for laying tile); State v. 

Ballance, 229 N.C. 764, 768, 51 S.E.2d 731, 734 (1949) (striking down 1935 statute 

that required a license for professional photographers); Palmer v. Smith, 229 N.C. 

612, 615, 51 S.E.2d 8, 11 (1948) (striking down 1923 optician statute as applied to 

optometrist); see also, e.g., State v. Elabanjo, 09-CRS-54172 (Orange County, Jan. 5, 
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2011) (Baddour, J.) (striking down 98-year-old statute prohibiting use of profane 

language on public roads as applied to defendant).5 

That is precisely the case here.  In this as-applied challenge, Plaintiffs 

challenge laws that were adopted well before they existed—in other words, before 

those laws could ever have been applied to them.  It is only very recently, because 

Plaintiffs have grown their businesses to the point where they “enjoy sufficient 

consumer demand to drive their sales well beyond the Distribution Cap,” that they 

have standing to challenge these laws.  Compl. ¶¶ 7-9.  The State does not 

suggest—nor could it—that this point in time occurred more than three years ago, 

much less fifteen years ago, before Plaintiffs brewed their first pint.6 

Simply put, no law supports the State’s statute-of-limitations argument.  

Like the State’s other procedural arguments, this argument lacks merit. 

II. The State’s Rule 12 motion is grossly premature. 

Before the Court reaches the State’s claim-specific arguments in its Rule 12 

motion, the State has a bigger problem:  It seeks a dismissal based on substantive 

arguments that directly dispute the factual allegations of the complaint—

allegations which the Court must accept as true at the Rule 12 stage. 

                                            
5  The U.S. Supreme Court heard arguments in such a case last week.  See 

Minn. Voters Alliance v. Mansky, 138 S. Ct. 446 (U.S. Nov. 13, 2017) (No. 16-1435) 

(argued Feb. 28, 2018) (considering constitutionality of 1912 state law prohibiting 

apparel that displays political messages while inside polling booths). 

 
6  If the State were correct, then not only were the decisions above wrongly 

decided, but so too were landmark decisions such as Brown v. Board of Education, 

where plaintiffs challenged laws that were enacted decades before they were born. 
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When it comes to the rules that govern what is required of a plaintiff at the 

Rule 12 stage, constitutional challenges are not unique.  Unless the State files an 

answer admitting the material allegations of the complaint and moves for judgment 

on the pleadings, then the plaintiffs in a constitutional challenge are like the 

plaintiffs in every other type of civil case:  They are entitled to move forward with 

discovery to develop an evidentiary record to prove their claims. 

The cases on this point are voluminous.  In countless decisions, North 

Carolina’s appellate courts have repeatedly held that when the State offers a 

different justification for the challenged laws than the one that the plaintiff has 

alleged, the plaintiff is entitled to develop an evidentiary record to establish at 

summary judgment—or, in many cases, at trial—that the State’s justification is 

lacking.7  See, e.g., Town of Beech Mtn. v. Genesis Wildlife Sanctuary, Inc., 786 

S.E.2d 335, 347, 351 (N.C. Ct. App. 2016), aff’d, 369 N.C. 722, 799 S.E.2d 611 (2017) 

(affirming trial court’s denial of defendant’s motion for directed verdict after a jury 

verdict on the plaintiff’s substantive-due-process claim, because “the evidence 

presented at trial was sufficient to create genuine issues of fact whether the motives 

of the Town and the purposes behind the 200–foot buffer . . . were related to the 

legitimate interest of protecting the Town’s water supply or were to prevent Genesis 

from using their property for the purposes set forth in their 30–year Lease with the 

Town”); see also, e.g., Tully, 2018 N.C. LEXIS 65, at *20-21 (holding that Rule 12 

                                            
7 It is the same in the federal courts.  See, e.g., Church of Lukumi Babalu Aye 

v. City of Hialeah, 508 U.S. 520, 534 (1993) (striking down law as unconstitutional 

after a nine-day bench trial to determine the purpose of the challenged law).  
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stage was too early to resolve a Fruits of Their Labor claim because the plaintiffs’ 

allegations must be taken “in the light most favorable to him, as we must at the 

pleading stage,” and that the plaintiff would have an opportunity “to prove that his 

allegations are true” when “this case moves forward to summary judgment or 

trial”); Harwood v. Johnson, 326 N.C. 231, 241, 388 S.E.2d 439, 445 (1990) 

(concluding that “the complaint is sufficient to withstand a motion to dismiss,” and 

that it ultimately “remains to be determined, upon summary judgment, or at trial, 

whether plaintiff can forecast or prove” that the defendants violated his 

constitutional rights); Roller, 245 N.C. at 524, 96 S.E.2d at 858 (striking down state 

regulatory scheme that restricted tile laying to licensed individuals after concluding 

that the State’s justification—preventing fraud and incompetence—was not 

supported by the weight of the evidence); Palmer, 229 N.C. at 615, 51 S.E.2d at 11 

(examining a record that included witness testimony and other evidence to evaluate 

State’s proffered justification for an optician licensing fee); Howell v. Carolina 

Beach, 106 N.C. App. 410, 420, 417 S.E.2d 277, 283 (1992) (reversing summary 

judgment and remanding for factual determinations to ascertain whether police 

officer had been unconstitutionally terminated for protected conduct); Lenzer v. 

Flaherty, 106 N.C. App. 496, 511, 418 S.E.2d 276, 285 (1992) (holding that summary 

judgment was improper in view of a disputed issue of material fact about whether 

the plaintiff was discharged for exercising her First Amendment rights); Johnston v. 

State, 224 N.C. App. 282, 304, 735 S.E.2d 859, 875 (2012) (reversing and remanding 
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for further factfinding when the factual record was too sparse to permit an 

evaluation of as-applied constitutionality). 

The recent decision in Genesis Wildlife is illustrative.  There, the plaintiff 

brought a substantive-due-process claim challenging a town ordinance requiring a 

200-foot buffer around the plaintiff’s business.  786 S.E.2d at 340.  The plaintiff 

contended that while the ordinance may have appeared to have a legitimate 

purpose on the surface, it actually lacked a legitimate purpose when considered in 

light of the evidence to be obtained in discovery.  Id. at 349-50.  The town disagreed, 

arguing that the ordinance was, on its face, sufficiently related to the legitimate 

interest of protecting its water supply.  Id. at 348. 

The town moved for summary judgment on the plaintiff’s substantive-due-

process claim, which the trial court denied.  Id. at 341.  At trial, the town moved for 

a directed verdict at the close of plaintiff’s evidence, which the trial court denied.  

Id.  The town moved for a directed verdict again at the close of its evidence, which 

the trial court again denied.  Id.  The jury found in favor of the plaintiff, awarding 

monetary damages on the grounds that the town’s proffered justification for the 

ordinance was not sufficiently supported by the evidence.  Id. at 342.  The jury 

found that the plaintiffs had proven that the ordinance had an improper purpose, 

and therefore, the ordinance constituted a substantive-due-process violation.  Id.   

The trial court was affirmed by the Court of Appeals.  Id. at 351.  The Court 

held that “the evidence presented at trial was sufficient to create genuine issues of 

fact whether the motives of the Town and the purposes behind the 200–foot buffer . 
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. . were related to the legitimate interest of protecting the Town’s water supply or 

were to prevent Genesis from using their property for the purposes set forth in their 

30–year Lease with the Town.”  Id.  In a per curiam decision, the North Carolina 

Supreme Court affirmed.  369 N.C. 722, 799 S.E.2d 611 (2017). 

The North Carolina Supreme Court’s decision in Roller is also instructive.  

There, the plaintiff brought a constitutional challenge to a state regulatory scheme 

that restricted tile laying to licensed individuals.  245 N.C. at 517, 96 S.E.2d at 853.  

The plaintiff alleged that the State lacked a sufficient justification for the law.  Id.  

The State disagreed, and attempted to justify the law on the grounds that it was 

needed to prevent fraud and incompetence.  Id. at 521-22, 96 S.E.2d at 856-57. 

The case proceeded to discovery, where the plaintiff developed a thorough 

evidentiary record:  affidavits from engineers, architects, and building contractors 

who stated that tile installation was simple, easy to learn, and required no special 

skill; affidavits describing how tile manufacturers advertise their products, and why 

the selection of the proper materials was simple; and affidavits describing how the 

plaintiff had worked for them and that his work was especially well done and 

entirely satisfactory.  Id. at 519-21, 96 S.E.2d at 854-56. 

The Court found that this evidence was sufficient to overcome the evidence 

submitted by the defendants, which included affidavits from engineers, architects, 

and contractors stating that the selection of tiles was a highly technical and 

complex business that required special and unusual skill, as well as an affidavit 

disclosing that the plaintiff had been discharged for unsatisfactory work.  Id.  Thus, 
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the Court struck down the law on the grounds that the State’s justification—

preventing fraud and incompetence—was not supported by the evidence.  Id. 

As these authorities show, the State’s Rule 12 motion is grossly premature.  

Unless the State is prepared to argue that raw economic protectionism (the true 

purpose and effect of the law, as described in the allegations of the complaint) is a 

sufficient legal justification, then Plaintiffs are entitled—like the plaintiffs in the 

countless decisions above—to proceed to discovery and establish an evidentiary 

record to rebut the State’s proffered justification. 

Indeed, that basic principle applies with even greater force here, because not 

only has the State declined to admit the factual allegations of the complaint, but the 

State actually goes further:  It attacks the veracity of the factual allegations 

themselves, and instead, offers its own version of “alternative facts.”  

In its brief, the State weaves a narrative of self-serving, “alternative facts” as 

if this case were at the summary judgment or directed-verdict stage, and as if these 

“alternative facts” were evidence that the Court could consider at the Rule 12 stage.  

As support for these “alternative facts,” the State either cites: (a) nothing at all; or 

(b) “evidence” outside of the complaint, such as excerpts from propaganda materials 

circulated by the Prohibition-era temperance movement.8  See, e.g., State’s Br. at 46 

(citing R.B. Fosdick & A.L. Scott, Toward Liquor Control (1933)). 

                                            
8  These Prohibition-era materials include interesting regulatory proposals, like 

the following:  “Natural wine should only be sold by the glass, and only with meals.”  

Toward Liquor Control at 22. 
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The following chart shows some notable examples of how the State’s 

“alternative facts,” which have no place in a Rule 12(b)(6) setting, clash with the 

allegations of the complaint, which the Court must accept as true: 

The State’s “Alternative Facts” The Complaint’s Allegations  

“[W]hile the challenged provisions 

may create some burdens for all 

breweries, whatever burdens are 

balanced by the public good that 

results – a healthy, stable, and 

competitive malt beverage 

industry in which the State has 

control over the sale, purchase, 

and distribution of malt beverages 

in North Carolina.”  State Br. at 

48 (citing nothing). 

“[T]he Distribution Cap and 

Franchise Law serve no public 

service or alleged public safety 

purpose.  This is because 

breweries that self-distribute are 

subject to all of the same safety 

and permitting requirements as 

distributors.  In other words, 

breweries like OMB, NoDa, and 

Craft Freedom’s members that 

self-distribute must already 

comply with the litany of federal 

and state laws applicable to 

distributors.”  Compl. ¶ 52. 

The State has “counteract[ed] the 

tendency of the market to 

integrate vertically by promoting 

competition, a diversity of 

independently produced products 

and increased product 

availability.”  State Br. at 47. 

“OMB, NoDa, and Craft 

Freedom’s members are incapable 

of producing any anticompetitive 

effects by self-distributing—either 

individually or in the aggregate.  

Indeed, as described above, 

applying the Distribution Cap and 

Franchise Law to OMB, NoDa, 

and Craft Freedom’s members 

actually suppresses competition, 

thereby harming consumers by 

artificially inflating prices and 

reducing consumer choice.”  

Compl. ¶ 51. 
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The State’s “Alternative Facts” The Complaint’s Allegations  

“The challenged statutes also 

represent a reasonable means to 

effect the regulation of the sale 

and distribution of malt beverages 

through a three-tier system.”  

State Br. at 45 (citing nothing). 

“[A]s applied to OMB, NoDa, and 

Craft Freedom’s members, the 

only reason these laws are 

maintained is to artificially stamp 

out the distributors’ competition 

as a means of economic 

protectionism.”  Compl. ¶ 49. 

The Distribution Cap “helps small 

breweries to grow by making it 

easier to distribute their product.”  

State Br. at 6 (citing nothing). 

The Distribution Cap and 

Franchise Law “punish small 

business owners for their hard 

work by stripping them of their 

businesses when they achieve ‘too 

much success,’ forcing them to 

hand over their businesses to 

private parties who reap the 

profits.”  Compl. ¶ 4.  “Craft 

brewers who question their 

distributors’ efforts face the real 

and legitimate prospect of the 

distributor intentionally ignoring 

that craft brewery’s brand and 

promoting competing brands—

effectively extinguishing the craft 

brewery’s business.  The craft 

brewery, meanwhile, has no 

remedy. Craft brewers have no 

choice but to submit to their 

distributors’ will, or else face 

financial ruin.”  Compl. ¶ 44. 
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The State’s “Alternative Facts” The Complaint’s Allegations  

“[T]he brewery has the exclusive 

ability to determine whether and 

when to engage a wholesale 

distributor, and determines the 

territory to which the wholesaler 

is assigned.”  State Br. at 7. 

“[A] brewery is denied the choice 

of whether to self-distribute 

within a given territory, engage a 

distributor for only certain market 

segments within a given territory 

(for example, off-premises 

retailers like grocery stores), or 

enter into a contract with another 

distributor within a given 

territory.”  Compl. ¶ 34. 

“[D]istributors routinely insist on 

including a right-of-first-refusal 

provision for all other territories 

into which the brewery might 

want to distribute its brand in the 

future.”  Compl. ¶ 38. 

“The brewery also sets their own 

pricing to the wholesale 

distributors . . . .”  State Br. at 7. 

Breweries “must sell their beer to 

a distributor at a discount, 

arrange for the distributor to 

deliver it to the brewery’s own 

taproom, and then buy their own 

beer back from the distributor at 

whatever higher price the 

distributor commands—typically a 

30 percent increase over the 

original price.”  Compl. ¶ 36. 

“[B]reweries are not forced to 

work with a wholesale distributor 

forever.”  State Br. at 42. 

“As a practical matter . . . the 

brewery is left with no meaningful 

legal recourse against a 

distributor that fails to fulfill its 

duties, such as failing to make 

reasonable efforts to promote the 

brewery’s products.”  Compl. ¶ 41. 
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The State’s “Alternative Facts” The Complaint’s Allegations  

“The wholesalers are an integral 

part of the three-tier system and 

they help to fulfill the purpose of 

the law. Consequently, since the 

challenged provisions serve a 

public purpose – the regulation of 

the alcoholic beverages industry – 

they do not provide an exclusive 

emolument, and therefore, are not 

unconstitutional.”  State Br. at 51 

(citing nothing). 

“North Carolina’s Distribution 

Cap and Franchise Law represent 

a government-mandated 

competition shield for private 

distributors at the expense of craft 

brewers and consumers.”  Compl. 

¶ 53. “Distributors do not perform 

public services in consideration for 

these separate emoluments or 

privileges, especially as applied to 

OMB, NoDa, and Craft Freedom’s 

members.”  Compl. ¶ 56. 

 

The State cannot pierce the allegations of the complaint at this early stage of 

the case, much less ask the Court to accept its “alternative facts.”  This is especially 

true for the allegations above, which go to the ultimate issue:  whether the evidence 

confirms that the State’s justification is lacking. 

The State will have an opportunity in this litigation to try to persuade a 

factfinder that its “alternative facts” are supported by the evidence.  But that day is 

a long way away.  After all, the State has not even answered the complaint yet.  

Discovery has only just begun. 

And notably, even though discovery has just begun, the evidence that 

Plaintiffs have already obtained in discovery confirms that the State’s “alternative 

facts” are indeed facts that will be thoroughly disputed in the course of this case, 

and that additional discovery is both necessary and appropriate. 

For example, shortly before this brief was filed, Plaintiffs deposed State ABC 

Commission Administrator Robert Hamilton, the State officer responsible for “the 
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day-to-day oversight of beer regulation” in North Carolina.  Exhibit A at 11.  In his 

deposition, the State’s top beer regulator offered a number of damning revelations,9 

including the following: 

 When pressed whether he or the ABC Commission had “any evidence, 

actual or anecdotal, that the cap ought to be 25,000 [barrels] versus 

250,000 versus 2.5 million,” he responded, “I don’t believe that we do.”  Id. 

at 86.  When pressed further whether any State agencies had “any 

evidence that the cap ought to be at 25,000 barrels as opposed to 250,000 

or 2.5 million,” he responded, “I know of no agencies that would—other 

than the legislature and the legislative research division.”  Id. at 87.  

When pressed further, however, he admitted, “I have no knowledge that 

they would have that” either.  Id. 

 He admitted, “I don’t know the reason for [the legislature] setting any 

threshold.”  Id. at 70.  When presented with a statement by a legislator 

that the previous legislature simply “picked a number,” he admitted, “I 

have no idea how the previous legislature picked that particular figure.”  

Id. at 166. 

 He volunteered an admission that “the tied house that happened back 

prior to prohibition and how it was set up during that time period is 

                                            
9 Plaintiffs are in no way asking the Court to substantively consider this 

evidence in deciding the State’s Rule 12(b)(6) motion.  Rather, Plaintiffs offer the 

Court this glimpse of discovery to show that the State’s “alternative facts” are facts 

that will be thoroughly disputed in the course of this case, and to show the Court 

why additional discovery is both necessary and appropriate in this case. 
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completely different than almost all the aspects of alcohol sales that occur 

in the modern era”—an admission that supports Plaintiffs’ allegations 

that the outdated laws cannot be justified in the present-day alcohol 

market, and that the State’s purported fear of pre-Prohibition “tied 

houses” is illusory.  Id. at 67-68 (emphasis added).  In addition, Mr. 

Hamilton admitted that the State enforces an extensive set of laws and 

regulations that already prohibit tied houses, which “are sufficient at this 

time” to accomplish that goal.  Id. at 77. 

 He admitted that if a brewery sells more than 25,000 barrels, then private 

distributors have the “exclusive privilege” and “exclusive right” to 

distribute that beer through a forced agreement with the brewery—an 

admission that is relevant, if not dispositive, on Plaintiffs’ claim under the 

“exclusive privileges” clause.  Id. at 48-49 (emphasis added). 

 He admitted that any “public services” performed by private distributors 

could be performed by self-distributing breweries, which have the same 

“capabilities” of performing those same services—an admission that is 

relevant, if not dispositive, to Plaintiffs’ claim that the private 

distributors’ “exclusive privileges” are not provided “in consideration of 

public services.”  Id. at 52-55. 

 When asked whether the more than a dozen states that have no limits on 

self-distribution “have problems with alcohol that are greater than North 
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Carolina’s,” he stated that he “can’t speculate on that.”  Id. at 91-92.  The 

following exchange then occurred: 

Q:  What do distributors do to prevent overconsumption, if 

anything? 

 

A:  They provide advertising against the ills of 

overconsumption and for under-age consumption.  They 

might sponsor events or provide grants to underage 

programs. 

 

Q:  Is there any reason that breweries that self-distribute 

couldn’t do those same things? 

 

A:   All three tiers can do that. 

 

Q:   So that’s a yes? 

 

A:   Yes. 

 

Id. at 114-15. 

 He admitted that even though “distributor contracts are filed with the 

[ABC] Commission” and the State “review[s] a distributor’s contract with 

suppliers to ensure that they’re in compliance with state law,” id. at 131-

34, the State had done nothing about an agreement that has existed since 

1997 between Anheuser-Busch and R.A. Jeffreys (a private distributor) to 

“devote greater effort” to selling Anheuser-Busch beer than craft beer and 

give “priority” to Anheuser-Busch beer—an agreement that he 

acknowledged was illegal under a 1989 law.  Id. at 134-41; see Exhibit B, 

Anheuser-Busch and R.A. Jeffreys Agreement.  This admission confirms 

Plaintiffs’ allegations that the State knowingly forces craft breweries into 

a system that is rigged against them. 
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 He confirmed that under the lock-in provisions of the Franchise Law, a 

brewery cannot terminate a contract with a private distributor if “another 

distributor would do a better job,” or “if a distributor does a poor job in the 

view of the supplier,” or if the distributor “repeatedly fails—in the view of 

the supplier—to deliver good service,” or if  “in the view of the supplier, 

the distributor has done an awful job of promoting its beer to retailers . . . 

even if the distributor has performed at that awful level repeatedly.”  Id. 

at 143-44 (A:  “That’s correct.”).  He further admitted that those lock-in 

provisions can “lock in the supplier into contracts with the distributors,” 

and “could be perpetual.”  Id. at 145.  He was also “not aware” of “any 

examples of terminations that were found to have been with ‘good cause’” 

under the lock-in provisions of the Franchise Law.  Id. at 146. 

 He stated that the ABC Commission has historically spoken out on 

proposed alcohol legislation “if it’s a health, safety, welfare issue,” id. at 

118-19, and “would take a position on proposed legislation if it believed 

that it would pose a danger to the public or to the public health or safety,” 

id., but admitted that when legislation was introduced in 2017 that would 

have raised the Distribution Cap nearly eight times its current level, the 

ABC Commission was conspicuously silent, id. at 119. 

 He was presented in his deposition with a statement from the CEO of a 

leading private distributor in North Carolina, who candidly admitted the 

following:  “Some of my distributor peers would cringe at me saying this, 
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but raising the cap?  There’s not a strong argument against it as long as 

you maintain some of the integrity and ensure it maintains a competitive 

market.”  Id. at 162.  When Mr. Hamilton was asked if he agreed with 

that statement, the following exchange occurred: 

Q:  [D]o you agree with that statement, that there’s not a 

strong argument against it as long as you maintain some of 

the integrity and ensure it maintains a competitive market? 

 

A:  I don’t agree with it. 

 

Q:  And why? 

 

A:  My moral background. 

 

Id. at 163. 

 He posited that brewers have “many choices” under the challenged laws, 

at which time the following exchange occurred: 

Q:  [Brewers] really only have two choices, right?  They can 

enter into an agreement with a distributor or they can stunt 

their growth by producing fewer than 25,000 barrels . . .  Is 

there another choice that I’m missing? 

 

A:  They could become a distributor and not be a brewer. 

 

Q:  So they could change professions, essentially? 

 

A:  There’s a lot of different opportunities.  People do it all 

the time. 

 

Q:  They could become barbers too, right? 

 

A:  Absolutely. 

 

Q:  So if they want to remain a brewer, then their choices are 

to enter into a perpetual lock-in contract with the distributor, 

or stunt their growth by remaining small under that 
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distribution cap?  Is there a third choice?  You said ‘many 

choices.’ 

 

A:  I said there were other opportunities that they had. 

 

Q:  Like changing professions?  Anything else I’m missing, 

though? 

 

A:  Well, they could go back to school. 

 

Id. at 171-72. 

* * * 

 

In sum, the State cannot pierce Plaintiffs’ factual allegations on a motion to 

dismiss, much less invite the Court to accept its “alternative facts.”  This is 

especially true given that the State’s “alternative facts” are indeed facts that will be 

thoroughly disputed in this case, as shown by the glimpse of discovery provided 

above. 

For these reasons, the State’s Rule 12 motion should be denied as premature.   

III. Plaintiffs have satisfied all pleading requirements for their claims. 

A. The State relies on a series of fundamental misconceptions. 

When the State finally does address the merits of Plaintiffs’ claims, it makes 

a number of arguments that are untethered from any one of Plaintiffs’ four claims.  

State’s Br. at 24-33.  These arguments misunderstand several threshold issues that, 

when understood correctly, undercut all of the State’s arguments. 

1. The 21st Amendment is not relevant here. 

First, the State contends that this lawsuit should be dismissed because 

Plaintiffs are challenging the three-tier system, which it claims is “unquestionably 

legitimate” under the 21st Amendment to the U.S. Constitution.  State Br. at 31.   
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At the outset, this argument falsely suggests that Plaintiffs are challenging 

the three-tier system itself.  They are not.  As the complaint makes abundantly 

clear, Plaintiffs challenge specific laws that go beyond the three-tier system, are not 

necessary to accomplish any modern-day objectives of the three-tier system, and 

which simply promote private economic interests instead.  To the extent the State 

disagrees, it simply seeks to pierce Plaintiffs’ factual allegations on a motion to 

dismiss, as described above.  See supra at 20-29. 

In any event, the State’s argument about the three-tier system’s legitimacy 

under the 21st Amendment misunderstands the nature of the 21st Amendment 

altogether.  The 21st Amendment repealed Prohibition and gave the states the 

authority to adopt regulations on alcohol, but it “doesn’t mean they can ignore the 

rest of the Constitution.”  Ind. Petro. Marketers & Convenience Store Ass’n v. Cook, 

808 F.3d 318, 322 (7th Cir. 2015).  Rather, the contours of a state’s three-tier system 

must still satisfy the state and federal constitutions.  See, e.g., id.; TFWS, Inc. v. 

Franchot, 572 F.3d 186, 191 (4th Cir. 2009) (explaining that the 21st Amendment 

does not automatically shield Maryland’s alcohol laws from the federal antitrust 

laws, because it was enacted pursuant to the Commerce Clause—a coequal 

provision of the U.S. Constitution); Retail Servs. & Sys., Inc., d/b/a Total Wine & 

More v. S.C. Dep’t of Revenue, 419 S.C. 469, 475, 799 S.E.2d 665, 668 (2017) 

(striking down law limiting alcoholic beverage retailers to three locations under 
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South Carolina constitution despite argument that system was allowed under 21st 

Amendment).10   

Thus, when the State speaks of the “legitimacy” of a state’s three-tier system 

under the 21st Amendment, it does nothing to answer the issue of first impression 

presented in this case: whether the challenged laws violate the North Carolina 

Constitution.  See, e.g., Total Wine, 419 S.C. at 475, 799 S.E.2d at 668.  For this 

reason, the 21st Amendment is irrelevant to Plaintiffs’ state constitutional claims. 

2. The State’s arguments that it “could ban the sale and 

consumption of alcohol” cannot justify opening a market 

for alcohol distribution, then closing that market to a 

would-be competitor. 

Next, the State suggests that because it “could ban the sale and consumption 

of alcohol altogether,” the Plaintiffs’ claims must fail.  State Br. at 28.  This 

comment does not provide the State with a defense. 

Indeed, courts have unanimously rejected this argument on the grounds that, 

once the State opens up a market for alcohol consumption or distribution, it must 

comply with the Constitution.  See, e.g., Bacchus Imports v. Dias, 468 U.S. 273, 276 

(1984) (“State laws that constitute mere economic protectionism are . . . not entitled 

to the same deference as laws enacted to combat the perceived evils of an 

unrestricted traffic in liquor.”); Craig v. Boren, 429 U.S. 190, 208-10 (1976) (striking 

down Oklahoma law setting gender-specific age requirements for purchasing alcohol 

                                            
10 As the North Carolina Supreme Court has repeatedly held, the federal 

constitution only sets the floor for constitutional rights; the North Carolina 

Constitution goes much further, and is “more detailed and specific than the federal 

Constitution in the protection of the rights of its citizens.”  Tully, 2018 N.C. LEXIS 

65, at *10 (quoting Corum, 330 N.C. at 783, 413 S.E.2d at 290). 
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as violating equal-protection guarantees); see also, e.g., Drink, Inc. v. Babcock, 421 

P.2d 798, 800 (N.M. 1966); Total Wine, 419 S.C. at 475, 799 S.E.2d at 668. 

As one state supreme court explained: 

We recognize that the legislature has the power not only to regulate 

the sale of alcoholic beverages, but to suppress it entirely, and may 

impose on the liquor industry more stringent regulations than on other 

businesses.  But when the manufacture and sale of liquor is lawful, as 

it is under our laws, statutes providing for the regulation of the 

business are limited by constitutional guaranties[.] 

Babcock, 421 P.2d at 800.   

As these authorities show, the State’s comment about banning alcohol 

altogether is little more than a diversion.  It is undisputed that the State has 

opened up a market for alcohol consumption and distribution in North Carolina, 

which means it must comply with the North Carolina Constitution.   

3. The State’s “alcohol is dangerous” mantra cannot justify 

opening a market for alcohol distribution, then closing 

that market to a would-be competitor. 

Similar to the previous argument, the State relies on a conclusory “alcohol is 

dangerous” mantra.  As courts have repeatedly held, however, that mantra cannot 

shield the challenged laws from constitutional scrutiny.  See, e.g., Cook, 808 F.3d at 

322; TFWS, 572 F.3d at 191; Total Wine, 419 S.C. at 475, 799 S.E.2d at 668; 

Bacchus Imports, 468 U.S. at 276; Boren, 429 U.S. at 209; Babcock, 421 P.2d at 800.  

Rather, in cases like this one, where the “legislation closes the market to a 

would-be competitor,” North Carolina’s Supreme Court “has scrutinized the public 

policy justifying the act and has not hesitated to strike down a statute it finds 

inadequately supported[.]”  John V. Orth & Justice Paul M. Newby, The North 
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Carolina State Constitution, at 71 (2d. ed 2013) (citing In re Aston Park Hospital, 

Inc., 282 N.C. 542, 551, 193 S.E.2d 729, 735 (1973)).   

These cases make clear that the State’s generic desire to regulate alcohol 

cannot justify the challenged laws, because as alleged in detail in the complaint, the 

State has simply “close[d] a market to a would-be competitor.”  Id.  Under the 

Distribution Cap and the Franchise Law, Plaintiffs’ craft beer would be delivered to 

consumers the same as if Plaintiffs had distributed it themselves.  The only 

difference is that, under the challenged laws, distributors will reap the profits, 

rather than the Plaintiffs who worked so hard to bring that product to market. 

For these reasons, the State’s “alcohol is dangerous” mantra is ineffective. 

4. This case is one of first impression under the North 

Carolina Constitution. 

Lastly, the State suggests that this case of first impression is actually 

foreclosed by prior cases.  Yet the State does not—and cannot—cite to a single case 

that evaluated the constitutionality of the Distribution Cap or the Franchise Law 

against the constitutional claims that Plaintiffs have brought here.  Thus, the 

State’s views on “precedent” are without merit. 

For example, the State’s heavy reliance on Mark IV Bev., Inc. v. Molson 

Breweries USA, Inc., 129 N.C. App. 476, 500 S.E.2d 439 (1998), is misplaced.   

In Mark IV, the litigants brought a number of non-constitutional claims 

against the ABC Commission’s rule that expanded the statutory definition of 

“brand,” and as a last resort, half-heartedly argued an impairment-of-contract 

claim—that is, a Lochner claim.  Id. at 486, 500 S.E.2d at 445 (noting argument 
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“that under the trial court’s construction, the [law] unreasonably interferes with the 

rights of suppliers to freely contract with wholesalers”) (emphasis added).   

Of course, a throw-away Lochner claim is doomed to fail; unsurprisingly, it 

did fail, without any real analysis from the Court.  See id.  But a Lochner claim is a 

distinct and disfavored type of claim, and one that is different from any of the 

claims asserted in Plaintiffs’ complaint.   

Thus, the Court’s perfunctory rejection of a Lochner challenge to 

administrative rules in Mark IV offers no insight into Plaintiffs’ distinct and well-

supported constitutional claims concerning the laws here.  If anything, the 

procedural posture of Mark IV only demonstrates that the State’s Rule 12 motion is 

premature:  The Court in Mark IV reviewed a trial court’s ruling at the close of 

evidence following a bench trial.  Id.  

In short, this state constitutional challenge is one of first impression. 

B. The State’s claim-specific arguments fail. 

1. Plaintiffs have properly pleaded an exclusive-privileges 

claim. 

Count 1 of the complaint is an exclusive-privileges claim under the Exclusive 

Privileges Clause in Article I, Section 32 of the North Carolina Constitution. 

That constitutional provision states:  “No person or set of persons is entitled 

to exclusive or separate emoluments or privileges from the community but in 

consideration of public services.”  An “emolument” is “[a]ny advantage, profit, or 

gain received as a result of one’s employment.”  Black’s Law Dictionary, 601 (9th ed. 



 

41 

2009).  A “privilege” is “a special legal right, exemption, or immunity granted to a 

person or class of persons.”  Id. at 1316.  

A State-granted benefit or exemption for a particular group of persons is an 

unconstitutional “exclusive privilege” unless: (1) “the exemption [or benefit] is 

intended to promote the general welfare rather than the benefit of the individual”; 

and (2) “there is a reasonable basis for the legislature to conclude the granting of 

the exemption [or benefit] serves the public interest.”  Crump v. Snead, 134 N.C. 

App. 353, 357, 517 S.E.2d 384, 387 (1999); see also, e.g., Aston Park, 282 N.C. at 

551, 193 S.E.2d at 736. 

The threshold for proving—much less pleading—exclusive-privileges claims 

is modest, as the North Carolina Supreme Court has demonstrated through decades 

of repeatedly striking down state laws under this constitutional provision.  See, e.g., 

Aston Park, 282 N.C. at 551, 193 S.E.2d at 736 (holding that legislation requiring a 

hospital to obtain a certificate of need was a grant of exclusive privileges forbidden 

by Article 1, Section 32); State ex rel. Taylor v. Carolina Racing Assoc., 241 N.C. 80, 

94, 84 S.E. 390, 400-01 (1954) (holding that the law violated the Exclusive 

Privileges Clause because “it undertakes to grant to the licensee . . . a privilege or 

immunity directly in conflict with the general statutory laws, not enjoyed by others 

subject thereto”); State v. Felton, 239 N.C. 575, 587, 80 S.E. 2d 625, 634 (1954) 

(striking down exclusive franchise law); State v. Sasseen, 206 N.C. 644, 647, 175 

S.E. 142, 144 (1934) (“The passage of laws not of uniform operation, the granting of 

special privilege and the like, are ordinarily contrary to our constitutional 
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limitations.”); see also Leete v. Cty. of Warren, 341 N.C. 116, 123, 462 S.E.2d 476, 

480 (1995) (holding that additional compensation to a departing employee violated 

the Exclusive Privileges Clause because the compensation was not in consideration 

of public service and did not serve a public purpose). 

The Court’s decisions in Felton and Carolina Racing are illustrative. 

In Felton, the Court addressed whether the legislature could grant an 

exclusive franchise to a private corporation to operate a dog-racing business in 

Currituck County for twenty-five years.  239 N.C. at 587, 80 S.E.2d at 634.  The 

Supreme Court held that the legislation violated the Exclusive Privileges Clause 

because it was “in conflict with that fundamental democratic principle:  Equal 

rights and opportunities to all, special privileges to none.”  Id. (internal quotations 

omitted).  In addition, even though the private corporation paid a portion of its 

revenues to the county, the Court held that the “special, exclusive privileges 

granted to this private corporation” were not “in consideration of public services.”  

Id. at 587, 80 S.E.2d at 635.   

In Carolina Racing, the Supreme Court further described the restrictions 

that the Exclusive Privileges Clause places on the legislature.  241 N.C. at 93-94, 84 

S.E.2d at 400-01.  There, the Court addressed the constitutionality of legislation 

that created a town commission with the power to grant a private corporation a 

franchise to operate a racetrack.  Id. at 87, 84 S.E.2d at 396.   

The Court explained that “[l]egislation enacted in the exercise of the police 

power for the benefit of the public is as extensive as may be required for the 
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protection of the public health, safety, morals and general welfare of the people.”  

Id. at 93, 84 S.E.2d at 400.  Thus, the Court recognized that the legislature could 

prohibit or regulate gambling altogether, but it could not, under the exclusive 

emolument clause, “grant a privilege or immunity to particular persons,” such that 

those persons did not have to follow the generally applicable laws.  Id. (emphasis 

added). 

Here, Plaintiffs’ allegations track the same legal basis that the Supreme 

Court used to strike down the laws in both Felton and Carolina Racing.  The 

complaint describes in great detail how the Distribution Cap and Franchise Law 

give third-distributors “exclusive privileges,” and how private distributors do not 

provide the public with any “public services” in return.  Compl. ¶¶ 34-38, 48-52, 56.  

Specifically, the complaint describes how the Distribution Cap and the Franchise 

Law are intended only to benefit the distributors by “artificially stamp[ing] out the 

distributors’ competition as a means of economic protectionism.”  Compl. ¶ 49.   

In addition, the Complaint states that the laws harm the public by 

“encourag[ing] anticompetitive behavior by distributors within exclusive territories, 

because distributors have no competitors selling the same brands within their 

territories, and are therefore free to increase prices and reduce consumer choice,” 

which “drives up product cost for consumers while decreasing investment in quality, 

because distributors siphon away revenue that breweries would otherwise reinvest 

in their products.”  Id. ¶ 48.   
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Finally, the Complaint alleges that there is no reasonable basis for the 

legislature to conclude that these exclusive privileges for the distributors are in the 

public interest because the challenged laws “serve no public service or alleged public 

safety purpose,” as “breweries that self-distribute are subject to all of the same 

safety and permitting requirements as distributors.”  Id. ¶ 52.   

In sum, the complaint alleges that the exclusive privileges given to private 

distributors under the Distribution Cap and the Franchise Law are intended to 

benefit only private distributors by suppressing their competition, and that there is 

no evidentiary basis for the legislature to conclude that these laws serve the public 

interest.  These factual allegations, which the Court must accept as true on a Rule 

12 motion, more than adequately state an exclusive-privileges claim. 

Notably, even though Plaintiffs’ exclusive-privileges claim is their lead claim 

(Count 1), the State avoids addressing that claim until last.  When the State does 

finally address this claim, it offers two critiques.   

First, the State argues that the privilege given to private distributors is not 

“exclusive” under Article I, Section 32, because “all breweries that fall within the 

‘Distribution Cap’ may obtain a wholesaler permit and distribute their own 

product.”11  State Br. at 50 (emphasis in original).  But Plaintiffs’ exclusive-

privileges claim centers on the fact that they are prohibited from self-distributing 

their own beer once they no longer “fall within” the Distribution Cap—an exclusive 

                                            
11 Critically, the State’s argument only addresses the Distribution Cap, and not 

the Franchise Law—for example, the lock-in provisions, brand-control provisions, 

and exclusive-territoriality provisions described above.  The State apparently has no 

argument for why these “privileges” for private distributors are not “exclusive.” 
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privilege that belongs only to private, third-party distributors.  Compl. ¶¶ 34-38, 48-

52, 56.  The State’s first critique is, therefore, non-responsive.  

Second, the State argues that it is fine to give “exclusive privileges” to 

distributors because “the challenged provisions serve a public purpose.”  State’s Br. 

at 51.  But the only “public purpose” that the State can muster for these regulations 

in the alcoholic beverage industry is “the regulation of the alcoholic beverages 

industry”—in other words, circular logic.  State Br. at 51. 

The State’s “regulation for the sake of regulation” theory proves too much.12  

As the cases above show, protectionist regulations are routinely struck down across 

a wide array of regulated industries, including the “alcoholic beverages industry.”  

See supra at 36-39. 

Furthermore, the State’s circular logic comes to an end when one examines 

the challenged laws themselves.  This is because self-distributing breweries must 

comply with the same litany of federal and state laws applicable to private 

distributors.  Compl. ¶ 52 (citing N.C. Gen. Stat. § 18B-1104(8)).  Thus, when the 

Distribution Cap forces craft breweries to turn over their self-distribution 

businesses to private distributors, the public is not receiving any “public service” in 

return.  Likewise, when the Franchise Law forces craft breweries to enter into 

oppressive, one-sided contracts with distributors that literally last forever, and 

which require the breweries to give those distributors control of their product—

                                            
12 The State’s struggle to identify a “public service” that private distributors 

provide only confirms what its top beer regulator admitted in his deposition:  

Distributors do not provide any public service in exchange for their “exclusive 

privileges” that craft breweries, like Plaintiffs, cannot already provide.  Supra at 31. 
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including decisions about pricing—the public is not receiving any “public service” in 

return. 

As these points show, Plaintiffs have more than adequately pleaded an 

exclusive-privileges claim.   

2. Plaintiffs have properly pleaded a takings claim. 

Count 2 of the complaint is a takings claim under Article I, Section 19 of the 

North Carolina Constitution. 

Article I, Section 19 of the North Carolina Constitution provides, “No person 

shall be taken, imprisoned, or disseized of his freehold, liberties, or privileges, or 

outlawed, or exiled, or in any manner deprived of his life, liberty, or property, but by 

the law of the land.”  This provision is the takings clause of the North Carolina 

Constitution.  Long v. Charlotte, 306 N.C. 187, 196, 293 S.E.2d 101, 107 (1982).  

Under this state constitutional takings clause, the State can only take property for 

“public use” or a “public purpose,” not a “private use” or “private purpose.”  Id. at 

196, 203, 293 S.E.2d at 107, 112. 

Here, as described in the complaint, the Distribution Cap and Franchise Law 

will take Plaintiffs’ property rights if they sell more than 25,000 barrels of beer per 

year, and neither are justified by a sufficient “public use” or “public purpose.”  

Compl. ¶¶ 49-53, 60-65. 

Specifically, the complaint properly alleges that “the self-distribution 

businesses, distribution rights, brands, and future profits of OMB, NoDa, and Craft 

Freedom’s members are their own hard-earned, valuable, private property.”  Compl. 

¶ 60.  The Complaint also properly alleges that “through the Distribution Cap and 
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Franchise Law, the State is threatening to strip those valuable rights from OMB, 

NoDa, and Craft Freedom’s members and hand them over them to private, third-

party distributors.”  Id. ¶ 61.  Thus, the Complaint alleges that the challenged laws 

attempt to take Plaintiffs’ property for a private (and not public) use—precisely the 

type of transfer that is prohibited by North Carolina’s takings clause. 

The State only briefly addresses Plaintiffs’ takings claim, but it makes what 

appear to be two arguments related to this claim. 

First, the State remarks that because Plaintiffs have not yet exceeded the 

Distribution Cap, the challenged provisions “do not affect them.”  State Br. at 40.  

That conclusory stance, however, is just a repackaging of its arguments on 

standing.  Those arguments, as discussed above, are meritless.  See supra at 14-18. 

Second, the State argues that it can take Plaintiffs’ self-distribution 

businesses for private use because these self-distribution businesses are not 

“property” within the meaning of the takings clause.  Yet the North Carolina 

Supreme Court has squarely held that, for purposes of state constitutional claims, 

“property” is exceptionally broad, and “extends to every aspect of right and interest 

capable of being enjoyed as such upon which it is practicable to place a money 

value.”  Kirby v. N.C. DOT, 239 N.C. App. 345, 364, 769 S.E.2d 218, 233 (2015). 

In addition, “the right to work and to earn a livelihood is a property right.”  

Roller, 245 N.C. at 518-19, 96 S.E.2d at 854.  Likewise, a business and its 

component parts—here, the trucks, equipment, distribution rights, goodwill, 

personnel, and real property that comprise Plaintiffs’ self-distribution businesses—
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are “property” within the meaning of the takings clause.  See Kimball Laundry Co. 

v. United States, 338 U.S. 1, 11 (1949) (holding that a business, including its 

goodwill and earning power, is “property” for constitutional purposes).  Thus, the 

Plaintiffs have sufficiently identified “property” at stake.  

The State is in no position to argue otherwise.  The Franchise Law itself 

recognizes that breweries’ distribution rights, by themselves, have monetary value.  

Under the Franchise Law, if a brewery reverts back below the Distribution and 

wishes to self-distribute its beer again, the brewery must repurchase its own self-

distribution rights back from the private distributors for “fair market value.”  N.C. 

Gen. Stat. § 18B-1305(a1).  “Fair market value” is further defined as “the highest 

dollar amount at which a seller would be willing to sell and a buyer willing to buy at 

the time the self-distribution rights revert back to the brewery[.]”  Id. 

Thus, the State is asking this Court to accept that when the State takes 

Plaintiffs’ distribution rights and gives them to private distributors, those 

distribution rights are worth nothing, but when the Plaintiffs want those 

distribution rights back from the private distributors, those distribution rights are 

suddenly valuable property rights that have “fair market value.”  The State cannot 

have it both ways. 

The State’s arguments on Plaintiffs’ takings claim are unwarranted. 

3. Plaintiffs have properly pleaded a claim under the Fruits 

of Their Labor Clause. 

Count 3 of the complaint is a claim under the Fruits of Their Labor Clause 

set forth in Article I, Section 1 of the North Carolina Constitution.   
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That provision states: “We hold it to be self-evident that all persons are 

created equal; that they are endowed by their Creator with certain inalienable 

rights; that among these are life, liberty, the enjoyment of the fruits of their own 

labor, and the pursuit of happiness.”  Id. (emphasis added).   

Commensurate with the placement of that clause in the first provision of the 

Constitution, the North Carolina Supreme Court has held that the right of North 

Carolinians to the fruits of their own labor is a “fundamental right” that the State 

has a “duty to protect.”  King v. Town of Chapel Hill, 367 N.C. 400, 408, 758 S.E.2d 

364, 371 (2014).  This duty “includes preventing arbitrary government actions that 

interfere with the right to the fruits of one’s own labor.”  Id.   

The North Carolina Supreme Court has repeatedly reaffirmed—as recently 

as last week—that the rights protected by the Fruits of Their Labor Clause “are 

very broad in scope, and are intended to secure to each person subject to the 

jurisdiction of the State extensive individual rights.”  Tully, 2018 N.C. LEXIS 65, at 

*11-12 (quoting Ballance, 229 N.C. at 769, 51 S.E.2d at 734).   

Consequently, “the courts of this State have not hesitated to strike down 

regulatory legislation as repugnant to the [Fruits of Their Labor Clause].”  N.C. 

Real Estate Licensing Bd. v. Aikens, 31 N.C. App. 8, 11-12, 228 S.E.2d 493, 495 

(1976) (striking down statute imposing licensing requirements that were not 

“reasonably relevant” to the business regulated as “repugnant” to the fruits-of-labor 

guarantee); see also, e.g., Tully, 2018 N.C. LEXIS 65, at *10-15; King, 367 N.C. at 

408-09, 758 S.E.2d at 371 (striking down ordinance imposing a fee schedule on 
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towing companies under the Fruits of Their Labor Clause); Ballance, 229 N.C. at 

770, 51 S.E.2d at 734 (striking down statute restricting photography practice as not 

“reasonably necessary” to advance the stated public interest); Palmer, 229 N.C. at 

616, 51 S.E.2d at 11 (striking down law imposing licensing fee on opticians that 

lacked a “real or substantial relation” to its stated purpose).   

The test for whether a law satisfies the Fruits of Their Labor Clause is 

whether: (1) the State has a “proper governmental purpose”; and (2) ”the means 

chosen to effect that purpose were reasonable[.]”  Poor Richard’s, Inc. v. Stone, 322 

N.C. 61, 64, 366 S.E.2d 697, 699 (1988). 

Here, the complaint properly pleads a Fruits of Their Labor claim, and 

contains detailed, thorough factual allegations to support that claim. 

The complaint alleges that “the self-distribution businesses, distribution 

rights, brands, and future profits of OMB, NoDa, and Craft Freedom’s members, as 

described above, constitute the fruits of their own labor under Article I, Section 1.”  

Compl. ¶ 68.  The complaint also alleges that under the challenged laws, Plaintiffs 

must “must hand over their self-distribution businesses, distribution rights, brand 

control, and future profits to private, third-party distributors” and “that this State-

mandated redistribution of private property lacks any justification.”  Id. ¶ 69.   

These allegations are further supported by the detailed and thorough factual 

allegations describing how the Distribution Cap and the Franchise Law requires 

brewers who sell more the 25,000 barrels of beer to enter into perpetual contracts 
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with distributors that are impossible to terminate, and allow private distributors to 

enjoy territorial exclusivity as a means of suppressing competition.  Id. ¶¶ 34-41. 

In short, the complaint describes how there is no evidence of a proper 

governmental purpose, and that even if such evidence existed, the means chosen to 

effect that purpose were not reasonable.  This is more than sufficient to plead a 

claim under the Fruits of Their Labor Clause. 

The State’s only response to this claim is to ask the Court to accept more of 

its “alternative facts” on a motion to dismiss.  And this is where the State’s reliance 

on its “alternative facts” reaches its peak.  See generally State Br. at 42-48.   

Plaintiffs will not repeat the discussion above about the State’s “alternative 

facts” here.  Rather, it suffices to say that, at the Rule 12 stage, the State cannot 

ask the Court to conclude—contrary to the allegations in the complaint—that the 

challenged laws are actually “promoting competition, a diversity of independently 

produced products, and increased product availability,” State’s Br. at 46 (citing the 

1933 book, Toward Liquor Control), or “improv[ing] a smaller brewery’s ability to 

come to market,” id. at 47) (citing nothing), or making “a reasonable effort to allow 

start-up breweries the ability to grow during business incubation,” id. (citing 

nothing).  At best, those are “alternative facts” that, if supported by evidence, could 

be presented for the factfinder’s consideration at trial. 

For now, though, the Court cannot take these statements of counsel as 

“evidence,” nor can the Court accept Prohibition-era propaganda as “evidence” about 

what “the tendency of the market” for craft beer is in modern-day North Carolina.  
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State’s Br. at 46 (offering the 1933 book Toward Liquor Control as “evidence” of the 

“tendency of the market”).  Rather, the Court must accept Plaintiffs’ allegations as 

true. 

At this early stage of the case, Plaintiffs have more than adequately pleaded 

a claim under the Fruits of Their Labor Clause. 

4. Plaintiffs have properly pleaded a substantive-due-

process claim. 

Count 4 of the complaint is a substantive-due-process claim under Article I, 

Section 19 of the North Carolina Constitution.  That provisions states that “[n]o 

person shall be . . . disseized of his . . . liberties or privileges . . . or in any manner 

deprived of his . . . liberty or property, but by the law of the land.”   

The North Carolina Supreme Court has articulated a test for substantive-

due-process claims that requires a balancing test.  See Hartford Acci. & Indem. Co. 

v. Ingram, 290 N.C. 457, 466, 226 S.E.2d 498, 504 (1976).  Under that test, “the 

interference with individual liberty, or with the right of an owner of property to use 

it as he sees fit, must have a reasonable relation to the accomplishment of the 

legislative purpose and must not be unreasonable in degree, in comparison with the 

probable public benefit.”  Id. (emphasis added).  Furthermore, the State’s 

justification must be real and supported by actual evidence.  See Genesis Wildlife, 

786 S.E.2d at 351 (affirming trial court’s decision to send plaintiffs’ substantive-

due-process claim to the jury). 

Here, the complaint properly pleads a substantive-due-process claim, and 

contains detailed, thorough factual allegations to support that claim. 
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Plaintiffs allege that “the self-distribution businesses, distribution rights, 

brands, and future profits of OMB, NoDa, and Craft Freedom’s members are their 

hard-earned, valuable, private property” and that “OMB, NoDa, and Craft 

Freedom’s members have a liberty interest in pursuing their right to earn a living 

in their chosen professions, as well as to control where, when, to whom, and for how 

much their own product is sold.”  Compl. ¶ 73.   

The Complaint further alleges, with factual support, that there is no 

justification for applying the Distribution Cap and the Franchise Law to OMB, 

NoDa, and Craft Freedom’s members, and that even if there were a sufficient 

government interest at stake, applying the Distribution Cap and the Franchise Law 

to OMB, NoDa, and Craft Freedom’s members would be grossly disproportionate to 

achieving that purported government interest.  Id. ¶ 74; id. ¶¶ 26-30, 34-44, 74.  

Thus, the complaint more than adequately pleads a substantive-due-process 

claim under Article I, Section 19 of the North Carolina Constitution. 

The State’s only targeted response to this claim is an argument that this 

claim “is no different from Hursey v. Town of Gibsonville, 284 N.C. 522, 531, 202 

S.E.2d 161, 167 (1974).”  State Br. at 38, 35-39.  The State is mistaken.   

As an initial matter, Hursey was decided before the Distribution Cap and 

Franchise Law were enacted.  Thus, the State’s claim that this case “is no different 

than Hursey” is, on its face, difficult to accept.  

Moreover, Hursey presented a different constitutional claim, factual scenario, 

and legal question: whether the State’s differing treatment of those who had a 
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special permit to sell alcohol on Sundays, versus those who did not, violated the 

Equal Protection Clause.  Hursey, 284 N.C. at 530, 202 S.E.2d at 166.  The Hursey 

plaintiffs (who lacked the special permit) were free to obtain the permit but chose 

not to do so; then, they failed to show any reason why they would be unable to 

obtain one.  See id. at 530-31, 202 S.E.2d at 167 (noting that assuming the plaintiffs 

qualified and paid the fees, the ABC “must issue the permit” they sought).  

Nonetheless, they argued they should not have to obtain a permit. Id. at 529, 202 

S.E.2d at 166.  On those facts, the court rejected that argument on the grounds that 

there is no right to sell alcohol without any permit whatsoever.  Id. 

Here, by contrast, Plaintiffs do seek a permit to continue their self-

distribution of beer.  It is only because of the economic protectionism codified in the 

challenged laws that Plaintiffs are prohibited from obtaining that permit and 

operating on fair terms with other private parties.  Economic protectionism of this 

kind is not a sufficient interest to repel a substantive-due-process claim.  See, e.g., 

Energy Reserves Group, Inc. v. Kan. Power & Light Co., 459 U.S. 400, 411 (1983) 

(holding that economic protectionism is not a legitimate government interest); City 

of Phila. v. New Jersey, 437 U.S. 617, 624 (1978) (same); H.P. Hood & Sons, Inc. v. 

Du Mond, 336 U.S. 525, 537-38 (1949) (same); see also, e.g., St. Joseph Abbey v. 

Castille, 712 F.3d 215, 222-23 (5th Cir. 2013); Patel v. Texas Dep’t of Lic. & Reg., 

469 S.W.3d 69, 90 (Tex. 2015). 

As these points show, Plaintiffs have more than adequately pleaded a 

substantive-due-process claim. 
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* * * 

For these reasons, the State’s claim-specific arguments are without merit.  If 

the Court reaches these arguments, the State’s Rule 12 motion should be denied. 

IV. The State’s motion to transfer this as-applied challenge to a three-

judge panel is inappropriate and should be denied. 

Under North Carolina law, three-judge panels are only impaneled to consider 

facial challenges.  N.C. Gen. Stat. § 1-267.1; N.C. R. Civ. P. 42(b)(4).  The applicable 

statutes do not authorize them to consider as-applied challenges.  Id.  Instead, as-

applied challenges must be heard by a single Superior Court Judge.  Id.  

The State in its alternative motion to transfer, however, seeks an 

extraordinary ruling: that despite Plaintiffs’ decision to bring this case as an as-

applied challenge, the Court should involuntarily convert their case into a facial 

challenge and transfer it to a three-judge panel.  

The State’s motivation here is obvious.  The State hopes the Court will rule 

that this case is a facial challenge because, if so, the State believes it would stand a 

better chance of prevailing at summary judgment or at trial.  This is because, unlike 

as-applied challenges, North Carolina courts “rarely uphol[d] facial challenges”—

namely because “[t]he fact that a statute ‘might operate unconstitutionally under 

some conceivable set of circumstances is insufficient to render it wholly invalid.’”  

State v. Packingham, 368 N.C. 380, 383, 777 S.E.2d 738, 743 (2015), rev’d on other 

grounds, 137 S. Ct. 1730 (U.S. Jun. 19, 2017) (No. 15-1194) (quoting State v. 

Thompson, 349 N.C. 483, 491, 508 S.E.2d 277, 282 (1998)). 

The State’s transfer motion is inappropriate and should be denied. 
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As an initial matter, the State’s arguments defy the well-accepted principle 

that the plaintiff in a civil action is “the master of his complaint.”  Castro v. United 

States, 540 U.S. 375, 386 (2003) (Scalia, J., concurring) (quoting The Fair v. Kohler 

Die & Specialty Co., 228 U.S. 22, 25 (1913)).  Put simply, it is up to the Plaintiffs 

what type of claim they are bringing.  Id.  The State does not get to tell the 

Plaintiffs what type of claim they are bringing, and it is certainly not entitled to tell 

the Plaintiffs that they are bringing a different type of claim that the State would 

prefer to defend.  See Genesis Wildlife, 786 S.E.2d at 346 (admonishing a 

government defendant for “fail[ng] to recognize that [the plaintiff] brought an ‘as 

applied’ claim rather than attacking the facial validity of the [law]”). 

Here, Plaintiffs have left no room for doubt in their complaint that they are 

bringing an as-applied challenge, not a facial challenge.  Compl. ¶ 12 (“[T]his 

lawsuit is an as-applied constitutional challenge . . . .”); see also id. ¶¶ 6, 24, 49-51, 

56-57, 63-65, 70, 74-75; Request for Relief ¶¶ (a)-(b).  Thus, the Court need not go 

any further to resolve the motion.  See Genesis Wildlife, 786 S.E.2d at 346-47. 

If the Court is inclined to give any credence to the State’s transfer motion, 

however, then the Court should follow the well-settled jurisprudence on facial-vs.-

as-applied challenges.  That body of law teaches the following: 

An as-applied challenge is one in which the plaintiffs allege that the 

challenged law is unconstitutional as applied to them, even if it could conceivably be 

applied to others.  See, e.g., Genesis Wildlife, 786 S.E.2d at 347; Packingham, 368 
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N.C. at 383, 777 S.E.2d at 743 (explaining that “[a]n as-applied challenge contests 

whether the statute can be constitutionally applied to a particular [litigant]”). 

By contrast, a facial challenge is one in which the plaintiffs allege that the 

challenged law is unconstitutional not only as to them, but that the law is always 

unconstitutional as to every potential plaintiff, in every potential application, and 

under every potential set of facts imaginable—in other words, that there is no 

conceivable set of circumstances in which the law could be constitutionally applied.  

Id. (“A facial challenge maintains that no constitutional applications of the statute 

exist, prohibiting its enforcement in any context.”); see also, e.g., Thompson, 349 

N.C. at 496-503, 508 S.E.2d at 285-89 (explaining that a facial challenge requires an 

allegation that “no set of circumstances exists under which the Act would be valid”). 

Consistent with principles of judicial restraint, “as-applied adjudication . . . 

carries with it important benefits.”  David H. Gans, Strategic Facial Challenges, 85 

B.U. L. Rev. 1333, 1348 (2005).  Most importantly, as-applied adjudication “ensures 

that courts do not make uncertain speculations about how a law operates outside of 

the facts generated by the controversy before it.”  Id.  

To encourage this judicial restraint, courts apply “a strong preference for 

avoiding facial challenges.”13  Capital Associated Indus. v. Stein, No. 1:15-cv-83, 

2017 U.S. Dist. LEXIS 151749, at *14 (M.D.N.C. Sept. 19, 2017) (emphasis added) 

(citing Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 450-51 

(2008), and Richmond Med. Ctr. for Women v. Herring, 570 F.3d 165, 173 (4th Cir. 

                                            
13  The State’s brief does not mention this strong presumption. 
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2009)); see also Thompson, 349 N.C. at 497, 508 S.E.2d at 285 (explaining that 

constitutional challenges should be decided “on a case-by-case basis”).   

Thus, if there is any doubt about the type of claim that a plaintiff has filed, 

courts must resolve it in favor of adjudicating the claim as an as-applied challenge.  

See, e.g., Capital Associated Indus., 2017 U.S. Dist. LEXIS 151749, at *13-14 

(construing plaintiff’s claim as an as-applied challenge in view of the strong 

presumption); see also Alex Kreit, Making Sense of Facial and As-Applied 

Challenges, 18 Wm. & Mary Bill of Rts. J. 657, 658 (2010) (“[T]he law strongly 

favors as-applied challenges on the grounds that they are more consistent with the 

goals of resolving concrete disputes,” whereas “[f]acial challenges, on the other 

hand, should be used sparingly and only in exceptional circumstances[.]”).   

Here, especially in view of the strong presumption in favor of as-applied 

challenges and against facial challenges, it is clear that Plaintiffs have brought an 

as-applied challenge.   

First, the complaint goes out of its way to clarify that Plaintiffs are 

challenging the laws on behalf of themselves, not on behalf of others.  See Compl. 

¶¶ 6, 12, 24, 49-51, 56-57, 63-65, 70, 74-75.  Despite this, the State asserts that 

“Plaintiffs here do not seek to enjoin enforcement of the statutory provisions only 

against themselves[.]”  State’s Br. at 53-54 (citing Compl., Request for Relief ¶ (b)).   

The State only cites one paragraph of the complaint for that assertion, and 

that paragraph actually clarifies the opposite of what the State asserts:  It asks the 

Court to “issue a permanent injunction enjoining the enforcement of the 



 

59 

Distribution Cap and Franchise Law as applied to OMB, NoDa, and Craft 

Freedom’s members.”  Compl., Request for Relief ¶ (b) (emphasis added).  Moreover, 

the State’s brief contradicts its own transfer motion: 

The State’s Motion The State’s Brief 

Plaintiffs seek “injunctive relief 

from these laws only for 

themselves[.]”  State’s Mot. ¶ 9.   

“Plaintiffs here do not seek to 

enjoin enforcement of the 

statutory provisions only against 

themselves[.]”  State’s Br. at 53-

54.   

 

Likewise, the State asserts that Plaintiffs “have failed to allege any facts 

demonstrating they are . . . . different from any other brewery.”  State’s Br. at 54.  

Here, again, the State overlooks the allegations of the complaint. 

In the complaint, Plaintiffs’ explicitly contrasted their small but successful 

craft breweries with enormous megabreweries that are up to 15,000 times larger 

than any of the Plaintiffs and are also subject to the challenged laws (e.g., AB-InBev 

and Miller Coors).  Compl. ¶ 51.  The complaint further describes how Plaintiffs and 

these megabreweries operate in different markets, and that Plaintiffs hold only a 

small market share within their respective market.  Id. ¶ 51. 

Plaintiffs even acknowledge that it might be possible for the Distribution Cap 

to be applied constitutionally against megabreweries of that size, who—in theory, at 

least—could conceivably have the necessary market power to justify some of the 

State’s more creative rationales for the challenged laws.  Id.  Thus, the complaint 

expressly acknowledges that the challenged laws might, in theory, be 



constitutionally applied in certain circumstances not present in this case-a classic 

feature of an as-applied challenge, which would be absent in a facial challenge. 

In sum, the State's transfer motion is disfavored, and it lacks merit. The 

State cannot overcome the "strong preference for avoiding facial challenges," which 

requires the Court to adjudicate Plaintiffs' lawsuit the way they elected to bring it: 

as an as-applied challenge . The State's transfer motion should be denied. 

CONCLUSION 

· Plaintiffs respectfully request that the Court deny the State's motion to 

dismiss, deny the State's alternative motion to transfer, and allow the parties to 

complete discovery. 

Respectfully submitted the 7th day of March, 2018. 
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1               And then from there I went into the

2      private sector and worked for a company that

3      sold medical products and service for a very

4      short time period, and then went to work for a

5      company for about seven years testing and

6      certifying clean rooms for pharmaceutical

7      companies around the world.  And from there I

8      became the executive director of the Auctioneer

9      License Board for about nine years, ten years.

10               After that, I had a boat business for a

11      couple years and also had a contracting company

12      in which case I came in contact with the ABC

13      Commission and became a contractor as the rules

14      coordinator for about two and a half years.

15      Then I became the deputy administrator for about

16      two years, and then from there I became the

17      administrator of the ABC Commission and have

18      been there since.

19 Q.   Interesting background.  It's a lot --

20 A.   Covered it all.

21 Q.   -- a lot more interesting than my career, for

22      sure.

23 A.   Done it all.

24 Q.   So what are your responsibilities as

25      administrator?  I know you have -- you have
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1 A.   So I don't know that that's a question that I

2      can answer with a yes-or-no.

3 Q.   I understand.  My question probably wasn't fair.

4      I'll rephrase it.

5               So for the day-to-day oversight of beer

6      regulation, so not on a once-a-month basis, does

7      that responsibility fall to you?

8 A.   Yes.

9 Q.   So what responsibilities do you have for

10      regulating beer distributors?  Is it the same?

11 A.   Oversight mainly.  If there are issues and they

12      are elevated, just like any other organization,

13      it will possibly come up to me to make an

14      ultimate ruling.

15 Q.   Okay.  So the day-to-day regulation of beer

16      distributors is also -- that responsibility is

17      yours?

18 A.   Yes.

19 Q.   How about the day-to-day responsibility for

20      regulating retailers of beer?

21 A.   Yes.

22 Q.   So the Commission's rules -- I want to talk more

23      about the Commission here.  The Commission's

24      rules say you're the one who executes rules --

25      quote, executes rules, policies and procedures
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1 BY MR. ERTESCHIK:

2 Q.   So back to the Commission's role in regulating

3      brewers, does the Commission -- you mentioned

4      that the Commission has an investigatory

5      function.

6 A.   On application packages.

7 Q.   Okay.  How about enforcement?

8 A.   Enforcement is, by law, handled by the

9      North Carolina Alcohol Law Enforcement branch.

10      And also the law allows for local ABC boards to

11      have ABC officers.  They are the ones that

12      enforce the law.

13 Q.   Is the ALE branch, the Alcohol Law Enforcement

14      branch, is the ALE branch under your

15      supervision?

16 A.   No.

17 Q.   Is that within the ABC Commission?

18 A.   No.

19 Q.   That's within the Department of Public Safety?

20 A.   Yes, ultimately.

21 Q.   So what role do the ABC commissioners play in

22      regulating distributors?  We talked about

23      brewers.  How about distributors?

24 A.   Basically, the exact same processes are done.

25      We take in their applications, check those
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1      information, we would review it, decide if it

2      was of a nature that it was actually a violation

3      and then proceed to our normal practice of

4      trying to negotiate with that permittee or

5      taking it to an administrative hearing.

6 Q.   So when you say negotiate with the permittee,

7      suppose the permittee were to sell more than

8      25,000 barrels of beer and it was substantiated

9      and the permittee says "I'm going to do it, stop

10      me," would you all take that to an

11      administrative hearing?

12               MR. TULCHIN:  Objection.

13               THE WITNESS:  I don't have all the

14      facts that would be within that violation report

15      to tell you that.  I'm not going to make any

16      prejudgments without having complete

17      information.  We don't do that.

18 BY MR. ERTESCHIK:

19 Q.   Let me ask it a different way.  Is there -- do

20      you have any reason to believe that the

21      distribution cap is not enforced?

22 A.   No, I don't.

23 Q.   Do you believe that the distribution cap is

24      enforced in North Carolina?

25 A.   I can't answer that question.
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1 Q.   Do you believe that ALE enforces the

2      distribution cap?

3 A.   I think by law they enforce that.  Now, whether

4      they actually are actively doing that, I can't

5      answer that question.

6 Q.   I understand, but your understanding of the law

7      is that the distribution cap is enforced by ALE?

8 A.   If I understand what you're talking about as far

9      as enforcement is concerned.  Ultimately, we

10      have oversight over the regulation of alcohol

11      and all the different aspects of that.  If

12      you're talking about doing the investigation and

13      then citing them with a violation, that's what

14      ALE does.

15 Q.   I understand.  So let's kind of skip ahead to

16      the administrative hearing side.  So once ALE

17      determines that there's been a violation of the

18      distribution cap, what would the Commission do

19      at that point?

20               MR. TULCHIN:  Objection.

21               THE WITNESS:  If we receive -- if your

22      question is if we received a violation report

23      that alleged that a brewery exceeded the amount

24      of malt beverage sales and then was

25      self-distributing, I would have to know whether
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1      they were -- if they had a wholesaler permit or

2      not to answer that question because you haven't

3      told me that.

4 BY MR. ERTESCHIK:

5 Q.   I understand.  So what would happen if they

6      didn't have a wholesaler permit?

7               MR. TULCHIN:  Objection.

8               THE WITNESS:  We'd review the permit,

9      we'd review the violation report, look at the

10      evidence and decide what level of need there was

11      to get compliance with that.

12               The law allows for us to suspend, to

13      fine or to revoke permits when there's

14      violations of the statute and rules.  Under --

15      if they're an aggrieved party, Chapter 150B

16      requires that we try to settle the case prior to

17      having any type of hearings, and ultimately,

18      150B requirement is that the final agency

19      decision comes from an administrative law judge.

20 BY MR. ERTESCHIK:

21 Q.   So is it your understanding that a violation of

22      the distribution cap would be a violation of the

23      state's criminal laws?

24               MR. TULCHIN:  Objection.

25               THE WITNESS:  It could be.  If -- well,
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1      first of all, if ALE cited them criminally and a

2      judge was to make that ruling, then that would

3      be the case.

4 BY MR. ERTESCHIK:

5 Q.   So just to be clear, if -- you're familiar with

6      the plaintiffs in this case, Olde Mecklenburg

7      Brewery.  If Olde Mecklenburg sold 25,001

8      barrels of beer between January 1st and

9      December 3rd, 2018, and continued to

10      self-distribute, what would happen?

11               MR. TULCHIN:  Objection; calls for

12      speculation.

13               THE WITNESS:  I would have to say that

14      there's different for instances.  If we know --

15      don't know that that's actually happening, then

16      they most likely would continue with their

17      practice.  If we get a violation report, we

18      would process that violation report and decide

19      what we could do to rectify the situation.

20 BY MR. ERTESCHIK:

21 Q.   What would your options be to rectify the

22      situation?

23 A.   Again, one of the items I left out before was

24      like a letter of warning.  In some cases we

25      contact the permittee and see if we can get them
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1      to comply with the law.  If it's something that

2      is not serious in the eyes of the Commission,

3      our level of ultimate punishment, if they're

4      found to have that violation, would be much

5      higher depending on what that is.

6               I don't know of a case yet that we've

7      had where we've gotten a violation report of a

8      brewery violating that section of the statute,

9      so I have no historical record on what would

10      actually happen in that case.  I think we would

11      take the facts of the matter and, you know, do

12      what we needed to do to try to get compliance

13      and move from there.

14 Q.   So you mentioned those options that you would

15      have, those enforcement options, or, as you

16      said, the types of punishment that the

17      Commission can mete out.

18               If there was a violation of the

19      distribution cap, so under the circumstances I

20      gave you with Olde Mecklenburg, for example,

21      producing 25,001 barrels and self-distributing,

22      would there be any reason to believe that the

23      commission would not mete out any punishment,

24      for example, not even send a letter of caution

25      and just send OMB on their way to
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1      self-distribute?

2               MR. TULCHIN:  Objection.

3               THE WITNESS:  I can't speculate on

4      that.  There are times when permittees don't

5      even get a letter of warning because we think

6      we've cured that violation, we don't think that

7      the violation is going to occur in the future,

8      and we think that the violation might not be of

9      a level that punishment is due, more like a

10      learning experience in some cases, but do we

11      have the ability, absolutely.  I think the

12      facts -- you haven't provided any facts of that

13      violation, and there are certainly different

14      factors that would change the Commission's views

15      as to how that would proceed.

16 BY MR. ERTESCHIK:

17 Q.   Okay.  Suppose that Olde Mecklenburg did as I

18      said a minute ago and sold 25,001 barrels and

19      continued self-distributing and told the

20      Commission that it had every intention of

21      continuing to do that, do you have any reason to

22      believe that the Commission wouldn't issue some

23      form of punishment?

24               MR. TULCHIN:  Objection.

25               THE WITNESS:  There's a possibility.
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1      Ultimately, in the end, there is -- again, we

2      have not gotten a violation in reference to a

3      brewery exceeding the 2499 mark that's in the

4      statute -- actually, 24,999 mark in the statute,

5      and so again, it would just require me to

6      speculate as to what the Commission would

7      ultimately do.

8               Would the Commission have the ability

9      to sanction that permittee, absolutely, and

10      ultimately it could be up to suspension or

11      revocation of the permits, and in this

12      particular case, it would be the -- most likely

13      it would be the wholesaler component.

14 BY MR. ERTESCHIK:

15 Q.   Could there also be criminal penalties there

16      too?

17 A.   Again, we don't -- we're not -- we're not law

18      enforcement and we cannot cite anybody

19      criminally.  That's not a question for the ABC

20      Commission.

21               Ultimately, our law states that if you

22      violate any parts of the statute and you're

23      found guilty, it's a Class 1 misdemeanor.

24 Q.   And that would include the distribution cap?

25 A.   The distribution cap is within that statute.
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1 Q.   So a violation of the distribution cap is a

2      misdemeanor?

3 A.   It is a misdemeanor.  It could be if a judge

4      finds it that way.

5 Q.   Does the Commission keep records on how many

6      barrels each brewery sells in North Carolina?

7 A.   Generally not, no.

8 Q.   What state entity would keep records on that?

9 A.   The Department of Revenue.

10 Q.   Does the Commission keep records on how many

11      barrels of beer are distributed in

12      North Carolina?

13 A.   No.

14 Q.   Is that also the Department of Revenue?

15 A.   Yes.

16 Q.   What type of information does the Department of

17      Revenue keep on those records?

18               MR. TULCHIN:  Objection.

19 BY MR. ERTESCHIK:

20 Q.   Let me restate the question.

21               So you've said that the Department of

22      Revenue keeps records of how many barrels of

23      beer are distributed in North Carolina.  What

24      kind of records does the Department of Revenue

25      keep?
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1 BY MR. ERTESCHIK:

2 Q.   Okay.  How about Noda, same as OMB?

3 A.   I don't have much familiarity other than looking

4      on a mapping when my wife and I were going to

5      Charlotte for a weekend.  So I know -- I know

6      the place, I've seen the owner one time in a

7      legislative committee meeting, and that's the

8      only information I have.  I don't even know that

9      I've consumed their product.

10 Q.   Do you know how much of the beer sold in

11      North Carolina every year is actually made in

12      North Carolina?

13 A.   I'd been previously given figures verbally from

14      the director of the Brewers Guild that I think

15      at the time that they had gotten up to about

16      11 percent sales of total beer in the state.  I

17      would assume that that's probably higher now

18      from breweries that were outside the state or

19      mega breweries.

20 Q.   Okay.  If I told you that less than 4 percent of

21      the beers sold in North Carolina every year is

22      actually made in North Carolina, do you have any

23      reason to dispute that?

24               MR. TULCHIN:  Objection.

25               THE WITNESS:  I can't confirm or
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1      dispute it because I just -- you know, like I

2      said, I've been told that craft breweries were

3      selling 11, 12 percent compared to non-craft

4      breweries, and my assumption was that

5      North Carolina is one of those within that 11 to

6      12 percent.

7 BY MR. ERTESCHIK:

8 Q.   So when beer is made outside -- when beer made

9      outside North Carolina is sold here in

10      North Carolina, do you know how much of every

11      dollar stays in the state, every wholesale

12      dollar?

13 A.   No.  Other than the excise tax and the sales

14      tax, and I think the excise tax is 30 percent.

15      Sales tax would be whatever the county has set

16      their sales tax at.

17 Q.   When beer made in North Carolina is sold in

18      North Carolina, do you know how much of that

19      money stays in North Carolina?

20 A.   Other than the excise tax and the sales tax, I

21      wouldn't be able to give any of those figures.

22 Q.   If I told you it was approximately 90 percent,

23      would you have any reason to disbelieve that?

24               MR. TULCHIN:  Objection.

25               THE WITNESS:  I don't know you well
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1               (Brief Recess:  10:55 to 11:03 a.m.)

2 BY MR. ERTESCHIK:

3 Q.   Mr. Hamilton, I want to go back to a line of

4      questioning that I was asking about a minute

5      ago.  On the issue of whether the distribution

6      cap is enforced, I want to make sure I

7      understand you.

8               Your view is that the distribution cap

9      is enforced in North Carolina; is that correct?

10 A.   All of our laws and rules are enforced, so that

11      is one of the laws, yes, that is enforced.

12 Q.   So if I advised -- if I advised my clients,

13      Olde Mecklenburg and Noda, to go ahead and sell

14      25,001 barrels and continue self-distributing,

15      I'd be advising my clients to break the law?

16               MR. TULCHIN:  Objection.

17               THE WITNESS:  I'm not an attorney.  I

18      would -- I would speculate that you'd probably

19      have a problem with the bar association.

20 BY MR. ERTESCHIK:

21 Q.   And another way to say that is I wouldn't be

22      providing my clients with very good advice if I

23      told them to go ahead and produce more than

24      25,000 barrels and continue self-distributing;

25      is that correct?
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1               MR. TULCHIN:  Objection.

2               THE WITNESS:  You would be providing

3      them information that was inconsistent with the

4      law.

5 BY MR. ERTESCHIK:

6 Q.   There would likely be consequences?

7               MR. TULCHIN:  Objection.

8               THE WITNESS:  Possibly.  We haven't had

9      a violation occur yet, that we know of.

10 BY MR. ERTESCHIK:

11 Q.   And there's no reason for my clients to think

12      that if a violation did occur, that the

13      Commission would simply do nothing, correct?

14               MR. TULCHIN:  Objection.

15               THE WITNESS:  You're reversing your --

16      your words within your question are not

17      generally -- you're reversing them so that it's

18      making me have to think backwards on what the

19      answer is.

20 BY MR. ERTESCHIK:

21 Q.   Okay.

22 A.   If you can ask that question one more time.

23 Q.   Sure.  Let me ask it a different way.

24               MR. ERTESCHIK:  Actually, can you read

25      back the question.
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1      permit.

2 Q.   Right.  I understand that, but you said that the

3      purpose of it was to allow the small brewers to

4      get on their feet.  What do you mean by get on

5      their feet?

6 A.   To be successful enough to become a large

7      brewery.

8 Q.   Okay.  So --

9 A.   To ultimately make enough money to have profits

10      and the ability at some point to do what

11      essentially a lot of breweries would like to do

12      and that is to sell to a big company, so if that

13      is a measure of success, that would be my

14      thoughts on measure of success.

15 Q.   How about for the folks that don't want to sell

16      to a big company?

17 A.   How about -- profits, you know, that they

18      ultimately have profits, they can sustain their

19      business and they can grow within -- under the

20      law.

21 Q.   You mean grow using a distributor at that point?

22 A.   Well, once they hit the 25,000 barrel mark, the

23      law and the legislature views them as no longer

24      being a small brewery.  And that would be my

25      speculation.  And at that point -- you know,
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1               MR. TULCHIN:  Objection.

2 BY MR. ERTESCHIK:

3 Q.   Right?

4 A.   I don't know that I can answer that question --

5 Q.   Okay.

6 A.   -- correctly in my mind, and that is the

7      distribution is one part of the allowances that

8      breweries are given under that 24,999 barrels,

9      and you're asking me to separate the

10      distribution from the others.

11               I think personally that the ability to

12      sell their own beer at their brewery and the

13      ability to have up to three retail locations is

14      the biggest thing that's ever been able to help

15      breweries succeed.  So I don't have a whole lot

16      of speculation as to the aspects of what affects

17      the distribution or the wholesale permit has on

18      a brewery as far as their success or not.

19 Q.   Okay.  So would you agree that if a brewery

20      sells more than 25,000 barrels, that

21      distributors have the exclusive privilege to

22      distribute that beer?

23               MR. TULCHIN:  Objection.

24               THE WITNESS:  The brewery would, by

25      business relationship with the distributor, they
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1      would have the right to sell that product in a

2      particular area.  I don't -- I would not say

3      distributors.  I would say a distributor would

4      be given that right depending on the agreement

5      that the brewery and that distributor had

6      depending on the areas of the state.

7 BY MR. ERTESCHIK:

8 Q.   I understand.  And I'm trying to speed this up

9      so you won't be here until 6:00 p.m.  So let me

10      try to -- I understand you have an issue with me

11      saying distributors in the plural so I'll use it

12      in singular.

13               So if a brewery sells more than

14      25,000 barrels, does a distributor have the

15      exclusive right to distribute that beer?

16               MR. TULCHIN:  Objection.

17               THE WITNESS:  If the brewery has an

18      agreement with that distributor, the answer

19      would be yes.

20 BY MR. ERTESCHIK:

21 Q.   And if it doesn't have an agreement with that

22      distributor, its options are to either sell

23      fewer than 25,000 barrels of beer or find a new

24      line of work.  Is that accurate?

25               MR. TULCHIN:  Objection.
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1               THE WITNESS:  Yeah, that's -- I can't

2      answer -- I can't answer the question the way

3      you asked that.

4 BY MR. ERTESCHIK:

5 Q.   Okay.  So you said that the distributor -- that

6      the answer --

7 A.   By law they have to sell -- if they're going to

8      possess a wholesaler permit with their brewery

9      permit, the law states that they can keep that

10      permit up until they get up to 24,999 barrels,

11      so I can't tell you what they need to do at that

12      point.  They're going to do what they want to

13      do, and then the State's possibly going to have

14      to do something if it's in violation of the law.

15 Q.   I understand.  So we talked about distributors

16      having this exclusive privilege at 25,000

17      barrels to distribute -- or a distributor to

18      distribute from a brewery.  What public services

19      are the distributors providing to the community

20      in exchange for that exclusive privilege?

21               MR. TULCHIN:  Objection.

22               THE WITNESS:  Yeah, I don't -- I don't

23      have -- I don't see the contracts personally

24      that the wholesalers have with -- or agreements

25      that the wholesalers have with the brewers.
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1      There could be many different things that they

2      offer as far as services to the public.

3 BY MR. ERTESCHIK:

4 Q.   But you'd have to look at --

5 A.   Potentially, you know, if there is product

6      recall, they are very -- they -- it's a defined

7      area, hopefully, and they have the ability to

8      possibly pick up that recalled product.  If

9      there's violations -- certain violations with

10      the retailers, such as trying to order and

11      possibly sell alcoholic beverages without their

12      permits being valid, there are -- I know that

13      there's wholesalers that will refuse to provide

14      alcohol to them.

15               So, again, that goes back to giving the

16      public an assurance of safety.  And ultimately,

17      the public -- with the way the excise taxes are

18      paid, gives the public assurances that the

19      wholesalers are going to -- they don't really

20      have a vested interest in the manufacture of the

21      products so they have some assurances that the

22      wholesalers are going to be paying those excise

23      taxes accurately.

24 Q.   Okay.  So you mentioned three public services

25      that you say distributors are providing to the
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1      community.  I want to make sure I get these

2      right.  Addressing product recalls, violations

3      at the retail level and tax collection.

4               Is that a fair summary?

5 A.   That's correct.

6 Q.   Okay.  When a self-distributing brewery

7      internalizes the distributing function, or

8      another way to say that will be when a brewery

9      self-distributes, why can't a brewery address

10      product recalls?  Why can't the

11      self-distributing brewery address product

12      recalls?

13 A.   They could.

14 Q.   Is there any reason to believe that when they

15      address product recalls, that they would be

16      doing it less effectively than a distributor?

17 A.   I can't answer that question.

18 Q.   Okay.  When a self-distributing brewery

19      distributes its own beer and addresses

20      violations at the retail level, is there any

21      evidence you're aware of that suggests that they

22      can't do that as well as a third-party

23      distributor?

24               MR. TULCHIN:  Objection.

25               THE WITNESS:  I can't answer that
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1      question in the way that you asked it.

2 BY MR. ERTESCHIK:

3 Q.   Okay.  I can ask it a different way, then.  So

4      the second public service you identified,

5      addressing these violations with the retailers,

6      when a brewery self-distributes, is there any

7      evidence that that self-distributing brewery

8      can't perform that public service function as

9      well as a third-party distributor?

10               MR. TULCHIN:  Objection.

11               THE WITNESS:  I do have evidence that

12      wholesalers that are not breweries also have

13      enforced not providing products to permittees

14      whose permits are not valid.

15               I don't have -- I don't have any

16      evidence that a brewery with a wholesaler permit

17      has refused service.

18               So you asked about evidence.  I have

19      evidence that the wholesalers have refused that

20      service, so I can't answer your question wholly.

21 BY MR. ERTESCHIK:

22 Q.   I can rephrase.  I understand what you're

23      getting at.

24 A.   Do they have the capability?  They have the

25      capability.  Do they do it?  I don't know.
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1 Q.   When you say capability, in other words, that

2      self-distributing breweries have the same

3      capabilities of addressing those violations at

4      the retail level as third-party distributors?

5 A.   Yes.

6 Q.   Okay.  And then on the third public service

7      component, tax collection, is there any reason

8      to believe that a self-distributing brewery

9      doesn't have the same capabilities as a

10      third-party distributor to perform that service?

11 A.   I can only offer you my opinion.

12 Q.   And your opinion is?

13 A.   That the -- I don't know that the wholesalers

14      would have as many things -- I can't use -- I

15      can't figure out the verbiage, but they

16      cannot -- they don't have as many reasons for

17      not withholding that information as a brewery

18      would.  A brewery, in this particular case, if

19      they go over 24,999 barrels, they would not be

20      able to self-distribute, so there's a

21      possibility that they would not report all of

22      their barrel sales so that they could stay

23      within the amount so that they could continue

24      self-reporting.

25 Q.   I understand.  I'm not asking you to speculate
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1      about anything today.

2               If we're talking about in terms of

3      capabilities, to use your word, do

4      self-distributing breweries have all the

5      capabilities of addressing -- of performing that

6      tax collection service, that public service that

7      you identified as third-party distributors?

8 A.   They have that ability.

9 Q.   Mr. Hamilton, let's talk about tied houses.  You

10      mentioned tied houses.  Let's talk about tied

11      houses for a bit.

12               What were some of the dangers and

13      problems caused by tied houses?

14 A.   Overconsumption due to alcohol becoming overly

15      affordable, the availability of that alcohol at

16      a reduced price and not controlled, underaged

17      drinking consumption was much higher during that

18      time period, and there were many different

19      social ills, everything from people not getting

20      fired and -- because of their overconsumption

21      and then the dangerous aspects of possibly

22      drinking and driving or drinking and riding your

23      horse, during that time period.  You know,

24      and -- so that's --

25 Q.   So has the state done anything to prevent tied
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1 BY MR. ERTESCHIK:

2 Q.   There's no evidence at least that they are more

3      likely, is there?

4               MR. TULCHIN:  Objection.

5               THE WITNESS:  I would -- I would have

6      to -- I don't have the information to answer

7      that question.  I would have to review violation

8      reports that we have received over a large

9      period of time, and I have not done that.

10 BY MR. ERTESCHIK:

11 Q.   Okay.  How does having on-premise consumption at

12      a brewery differ from a tied house?

13 A.   Actually, it is a tied house, but the

14      legislature has given that brewery the ability

15      to do that without it being a violation of a

16      tied house.

17 Q.   So breweries that have on-premises consumption,

18      do we see any of these evils that you mentioned

19      from these tied houses of old?

20               MR. TULCHIN:  Objection.

21               THE WITNESS:  First of all, I don't

22      have the violation reports to review to provide

23      a completely accurate statement, but the tied

24      house that happened back prior to prohibition

25      and how it was set up during that time period is
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1      completely different than almost all the aspects

2      of alcohol sales that occur in the modern era.

3               So, you know, basically, to say are

4      there the social ills, have I been in one of

5      those breweries before and seen an intoxicated

6      person, yes, I have.  Am I qualified to say that

7      they're intoxicated, no, I'm not, but it appears

8      that way.

9 BY MR. ERTESCHIK:

10 Q.   Any more or less likely than the bar down the

11      street?

12 A.   I would say probably not.

13 Q.   Okay.  So, I mean, as we sit here today, you're

14      not saying that breweries that have on-premises

15      consumption have any higher rate of over serving

16      or overconsumption than any other retailer, are

17      you?

18 A.   Again, I don't have all the violation reports

19      and it would be very difficult to quantify that

20      measurement based on many different factors that

21      come into play.

22               In the case of a brewery that has one

23      retail location at their site, that's different

24      than being able to control an entire area and

25      the alcohol pricing that occurs in that entire
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1      is not going to be able to exercise any market

2      power?  For example, they might have one

3      on-premises consumption, as you mentioned,

4      location, that won't produce social ills, but if

5      they've got market power to push the other

6      competitors around, is that -- is that the

7      reason for setting that threshold?

8               MR. TULCHIN:  Objection.

9               THE WITNESS:  I don't know the reason

10      for them setting any threshold.  Again, I'm not

11      the legislature.

12 BY MR. ERTESCHIK:

13 Q.   I understand.

14 A.   I think the question was is there -- is there

15      the same social ills by a brewery having its own

16      retail establishment on the site compared to

17      what happened pre-prohibition, and I can't even

18      measure that because there were possibly -- and

19      I use the words larger manufacturers back in

20      that time period, but there could have been a

21      manufacturer that was in a town that controlled

22      just the aspects of alcohol in that town and

23      caused those social ills.

24               In this particular issue, the

25      legislature has limited it to four retail
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1      rules clearly define things that can be given,

2      loaned or sold to a retailer by an industry

3      member and things that cannot be, and, you know,

4      it -- I don't know that somebody has to have

5      market power to try to influence a particular

6      retail establishment.

7 Q.   Okay.  So the things that one can do to

8      influence a retail establishment, to create that

9      tied house, are they more or less likely to

10      occur with larger or smaller breweries?

11 A.   I can't answer that question because I haven't

12      seen the violation reports that come in in

13      reference to violating those sections of the

14      statute or rules.  You know -- you know, is it a

15      violation -- if you give something of value

16      that's only worth $20, is it a violation?  Yes.

17      If you give them something that's illegal that's

18      valued at a thousand dollars, is that a

19      violation?  Yes.  It's the same violation.  So

20      asking whether, you know, a larger company has

21      more abilities or would be more inclined to

22      violate those sections of the rules, I can't

23      answer that.

24 Q.   Okay.  Do you have any reason to believe that

25      larger breweries are more likely to influence
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1      retailers into becoming tied houses than smaller

2      breweries?

3 A.   I think a person would assume that there might

4      be a better chance that a larger one would

5      because they have possibly that money, if you

6      want to call it promotion money, to do that, but

7      it would only be an assumption.

8 Q.   And the existing laws would prohibit that

9      anyway, correct?

10 A.   If it was in violation, that's correct.

11 Q.   Are there -- are there -- are there means of

12      influencing a retailer of causing a tied house

13      that are not prohibited by the statute or the

14      rules?

15               MR. TULCHIN:  Objection.

16               THE WITNESS:  Yeah, I don't know -- you

17      know, I can't gauge whether you offer a retailer

18      bar mats with the brewery's name on it, whether

19      that's going to tend to influence the retailer

20      to carry the product or not, and that's an

21      allowable item that a brewery or a wholesaler

22      can give to the retailer.

23 BY MR. ERTESCHIK:

24 Q.   Right, but we're not talking in terms of those

25      sort of micro-level hypotheticals.
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1      statutes:  The legislature does.

2               The rules -- our rule formulation and

3      rule changes, we take an active interest in

4      allowing industry members and interested parties

5      in contributing to the changes of rules.  There

6      have been no substantial changes requested in

7      the years that I've been involved with rules.

8      So my thought based on that is that they are

9      sufficient at this time.

10 BY MR. ERTESCHIK:

11 Q.   Okay.  How many breweries are there in

12      North Carolina right now?

13 A.   I'd approximate it 350.

14 Q.   I realizes it changes.  It could change by the

15      day.

16 A.   Hourly.

17 Q.   How many of those breweries are in a position to

18      sell more than 25,000 barrels?

19 A.   I'm not in a position to answer that because I

20      haven't gotten any numbers from anyone in a long

21      time.

22 Q.   How many -- how many of those breweries do you

23      believe are in a position to sell more than

24      25,000 barrels?

25               MR. TULCHIN:  Objection.
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1      of breweries in the state and the number that

2      you estimate that could exceed the distribution

3      cap, and you said you estimated that number at

4      about eight.

5               Do you know if the distribution cap

6      were at 250,000 barrels, so ten times the cap,

7      how many of those eight breweries would be able

8      to exceed the cap?

9 A.   Not definitively, but my estimate would be

10      three.

11 Q.   So three -- and again, I realize these are

12      estimates, but three that would be above

13      250,000.

14               If the distribution cap were at

15      2.5 million barrels, so 100 times the current

16      cap, how many breweries do you estimate could

17      exceed that cap?

18 A.   I would estimate zero.

19 Q.   And these are North Carolina breweries, correct,

20      when you say that?

21 A.   They are North Carolina-permitted breweries.

22 Q.   Okay.  In other words, so ABInBev or MillerCoors

23      clearly sells more barrels of beer than

24      2.5 million, correct?

25 A.   I would assume that.
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1      to have a few more degrees to do that research

2      to answer that question.

3 Q.   Do you think it would require a few more degrees

4      to do that research?

5 A.   Don't know.  I haven't looked at it.

6 Q.   So you don't have any evidence, either actual or

7      anecdotal, that suggests that the distribution

8      cap should be at 25,000 barrels versus 250,000

9      versus 2.5 million?

10               MR. TULCHIN:  Objection.

11               THE WITNESS:  Our -- my job and my

12      commission's job is to regulate and enforce the

13      law, and the law says that the cap is at

14      24,999 barrels, so, you know, I don't have a

15      personal position on it.

16 BY MR. ERTESCHIK:

17 Q.   I understand.  You, meaning you or the

18      Commission doesn't have any evidence, actual or

19      anecdotal, that the cap ought to be 25,000

20      versus 250,000 versus 2.5 million?  That's just

21      not -- you and the Commission don't have that

22      evidence?

23 A.   I don't believe that we do.

24 Q.   Do you believe any other state agency would

25      collect that evidence or have that evidence?
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1 A.   I can't speak for other state agencies.

2 Q.   Are you aware of any other state agency that

3      would have that evidence?

4 A.   Tell me what the evidence would show and I'll --

5      what type of evidence?

6 Q.   Sure.  So any evidence that the cap ought to be

7      at 25,000 barrels as opposed to 250,000 or

8      2.5 million.

9 A.   I know of no agencies that would other than the

10      legislature and the legislative research

11      division.

12 Q.   Okay.  Do you believe that the research division

13      has that evidence?

14 A.   I didn't say that.  I said there's -- yeah, I

15      have no knowledge that they would have that.  I

16      just -- you asked me if I could speculate as to

17      if there were any agencies that might have that

18      information, and "might" and "have" are two

19      different things.

20 Q.   I understand.

21               Do you have any knowledge of what the

22      total market for beer in the U.S. was in recent

23      years?

24 A.   I couldn't tell you.

25 Q.   If I told you that the total market for U.S.
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1 Q.   Are you aware of any of the social evils that

2      existed before prohibition in those seven

3      states?

4 A.   I haven't -- I haven't been to many of those

5      states on a regular basis so I haven't

6      personally been able to observe what you speak

7      of.  And the predominant amount of news that I

8      receive nationally is in reference to spiritus

9      liquors, so I'm -- I could not say that I'm well

10      versed on the social ills of malt beverages.

11 Q.   But you're not aware of any rampant social evils

12      such that existed before prohibition existing in

13      those 12 states and the District of Columbia?

14 A.   I can't answer that question because I don't

15      have the information to answer that question.

16      Certainly there are many people who have had

17      their loved ones affected by alcohol, and they

18      might be able to answer that question better

19      than I can as far as whether that's a social ill

20      that was common back in -- prior to prohibition.

21 Q.   Do you think that those 13 states have -- you

22      mentioned problems with alcohol.  Do you think

23      those 13 states have problems with alcohol that

24      are greater than North Carolina's?

25               MR. TULCHIN:  Objection.



ROBERT A. HAMILTON February 22, 2018

DISCOVERY COURT REPORTERS    www.discoverydepo.com 1-919-424-8242

92

1               THE WITNESS:  I can't speculate on

2      that.

3 BY MR. ERTESCHIK:

4 Q.   And you mention that these problems -- that

5      there are problems with alcohol that don't go --

6      that are different than some of the social evils

7      that existed before prohibition.

8               Do you believe that the State is

9      justifying the distribution cap and the

10      franchise laws based on eliminating the social

11      evils that existed before prohibition or for

12      some other reason?

13 A.   The question wasn't real clear.  I'm going to

14      answer what I think you asked.

15 Q.   We can read it back.

16 A.   The allowance under the statute is to -- was to

17      give the small breweries the ability to grow.

18      The three-tier system has been something that

19      has been in place for over 80 years, and the

20      legislature has had 80 years to change that

21      concept to a different concept.  They've had the

22      ability to allow for self-distribution if they

23      wanted to.

24               So do I personally think it works in

25      North Carolina?  I think it does, the three-tier
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1      other things that help control the consumption

2      in this state, the voting laws, the requirement

3      for permits and other reasons that cause --

4      either directly or indirectly cause that

5      temperance effect that they're looking for.

6 Q.   Are you aware that craft beer is generally more

7      expensive than mass-produced beer, correct?

8 A.   I would say that that's probably the case.

9 Q.   Do you believe that a higher price promotes more

10      consumption or less consumption?

11 A.   I can't state the studies, but higher prices do

12      cause low -- lesser consumption.

13 Q.   Do you agree that retailers are the ones who

14      prevent underage drinking?

15 A.   They are one -- they are one entity in that

16      hopes of an underage not drinking that is

17      involved with the entire process.

18 Q.   Which of the tiers are responsible for

19      preventing overconsumption?

20               MR. TULCHIN:  Objection.

21               THE WITNESS:  For the most part, it

22      would be the retailer.

23 BY MR. ERTESCHIK:

24 Q.   What do distributors do to prevent

25      overconsumption, if anything?
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1 A.   They provide advertising against the ills of

2      overconsumption and for underage consumption.

3      They might sponsor events or provide grants to

4      underage programs.

5 Q.   Is there any reason that breweries that

6      self-distribute couldn't do those same things?

7 A.   All three tiers can do that.

8 Q.   So that's a yes?

9 A.   Yes.

10 Q.   So I want to be clear on this price issue.

11      You're saying that -- am I correct that one of

12      the goals of the distribution cap and the

13      franchise laws, that among those goals that

14      raising the price of beer is not one of them, or

15      are you saying that one of the purposes of the

16      distribution cap and franchise laws is to raise

17      the cost of beer?

18               MR. TULCHIN:  Objection.

19               THE WITNESS:  I said that -- previously

20      that I didn't think the reason for the

21      three-tier system was to affect pricing.  I

22      don't personally have knowledge of that.

23 BY MR. ERTESCHIK:

24 Q.   If the State argues in this litigation that

25      increasing the price of beer is a goal of the
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1      our possible thoughts in reference to possible

2      future legislation.

3               We don't generally solicit with a

4      legislator unless -- there's only one thing that

5      I can think of in the past four years that we

6      basically solicited a bill on and that was

7      powdered alcohol.

8 Q.   Does the Commission or staff ever take positions

9      on proposed legislation?

10 A.   There are times when we would if it's a health,

11      safety, welfare issue.  For the most part we

12      don't take positions.

13 Q.   Can you give me another example of when the

14      Commission has taken a position like that other

15      than powdered alcohol?

16 A.   I don't know of any that we publicly supported.

17      Another one -- we have offered information to

18      different entities such as the Brewers Guild and

19      the Retail Merchants Association in reference to

20      possible legislative changes and what we -- you

21      know, them either providing us with what they

22      would like to do and us trying to assist in

23      making it manageable if that was passed.

24 Q.   Okay.  So you said the Commission or its staff

25      would take a position on proposed legislation if
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1      it believed that it would pose a danger to the

2      public or to the public health or safety?

3 A.   Basically like an immediate health, safety and

4      welfare like, as my example, the powdered

5      alcohol prohibition.

6 Q.   So it's a yes?

7 A.   Yes.

8 Q.   So what if the Commission believed that -- if

9      the Commission believed that proposed

10      legislation would undermine the three-tier

11      system, for example, would it take a position on

12      that?

13 A.   There's a possibility, but in the past four

14      years that I've been with the Commission, we

15      have not taken a position on anything that had

16      to do with the three-tier system.

17 Q.   Did the Commission take a position on the

18      proposed legislation to raise the distribution

19      cap above 25,000 barrels?

20 A.   No.

21 Q.   Why not?

22 A.   First of all, I don't believe we were asked to

23      take a position, and we felt that that was

24      something that the interested parties and the

25      legislature needed to work out.  Only one time
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1      the one that distributed that particular

2      product.

3               They -- there is -- let's see.  There's

4      other reasons.  It helps the retailers in that

5      their pricing that they're going to receive for

6      their products are uniform.  There's other

7      reasons I can't think of at this time.

8 Q.   You can't think of them now?

9 A.   Right now, yeah.

10 Q.   Is territorial exclusivity necessary for the

11      three-tiered system to work?

12 A.   I don't know the answer to that.

13 Q.   Why?

14 A.   First of all, I never thought of it.  It would

15      take deeper thought to properly answer the

16      question.

17 Q.   Let me ask you this:  Could you have a

18      three-tiered system without territorial

19      exclusivity?

20 A.   I don't know the answer to that.  I don't know

21      of any -- I don't know that I've got any

22      historical record where that doesn't occur.

23 Q.   Where that doesn't occur?

24 A.   Yeah.

25 Q.   How about the historical record from immediately
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1      if they're not complying with the law that we

2      would take action against them.

3 Q.   Okay.  Does any other state entity enforce that

4      provision that we just talked about, 18B-1303?

5 A.   ALE and the local ABC offices.

6 Q.   Does the Commission review a distributor's

7      contract with suppliers to ensure that they're

8      in compliance with state law?

9 A.   I believe we receive those as stated by the

10      requirement in the law.  I can't verify who

11      reads those, but I would think that our

12      permitting division would have access to those.

13 Q.   But -- so it's not -- it's not the Commission's

14      policy to allow the distributors to police

15      themselves on that requirement?

16 A.   To allow them to police themselves.  Our

17      intention is for all permittees to police

18      themselves on all aspects --

19 Q.   Understood.

20 A.   -- of the law.  They are -- they are -- the law

21      is there.  They're there to comply, and if we

22      find that they're not in compliance, then we

23      would take appropriate actions to get them in

24      compliance.

25 Q.   Okay.  So those distributor contracts are filed
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1      with the Commission, correct?

2 A.   They should be.  I haven't viewed any of them.

3 Q.   Are they public record?

4 A.   I believe they probably are.

5 Q.   Okay.  Who reviews those contracts?

6 A.   I can't tell you which person in our agency

7      does.

8 Q.   But somebody -- somebody at the Commission or

9      its staff reviews distributors' contracts to

10      make sure they comply with that

11      no-discrimination provision?

12               MR. TULCHIN:  Objection.

13               THE WITNESS:  The provisions in the

14      statute, I don't know that it has to be in their

15      agreement.

16 BY MR. ERTESCHIK:

17 Q.   I'm not sure I understand.

18 A.   The statute supersedes any agreement or

19      contract.  Statute requires that there's no

20      discrimination.

21 Q.   Right.  I would agree with that.  So if a

22      contract -- if a contract was contrary to that

23      provision, that would be a problem?

24 A.   That's correct.

25 Q.   Let me show you what I believe -- I believe
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1      we're on Exhibit 3.

2               (WHEREUPON, Plaintiffs' Exhibit 3 was

3      marked for identification.)

4 BY MR. ERTESCHIK:

5 Q.   Let me show you what I've marked as Exhibit 3.

6      Do you recognize this document?

7 A.   I don't believe so.  I mean, I know what it says

8      on the front.

9               MR. TULCHIN:  Take your time and look

10      through it.

11               MR. ERTESCHIK:  We can go off the

12      record for just a minute.

13               (Discussion held off the record.)

14 BY MR. ERTESCHIK:

15 Q.   So I'm showing you here what is an

16      Anheuser-Busch-RA Jeffreys Wholesaler Equity

17      Agreement.  Does that look like what it appears

18      to be?

19 A.   Yes.

20 Q.   Have you ever seen this document before?

21 A.   I don't believe I have.

22 Q.   Would you have reason to believe that this

23      document was filed with the Commission?

24 A.   Would I -- if it were -- I would -- I have no

25      idea whether it's been filed with the
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1      Commission.  I don't see any stamps by the

2      Commission of receiving it.  I don't know if

3      RA Jeffreys distributes in a different state,

4      and I can't remember if it said anything about

5      North Carolina here, but either way, my hopes

6      would be it was filed with us.

7 Q.   Okay.  Do you see on -- if you can turn to

8      page 2.  I'm going to direct your attention to

9      the top of that page where it says

10      "Anheuser-Busch and Wholesaler agree as

11      follows," and then under (b)(ii) it says:

12               "Wholesaler agrees that its primary

13          effort will be to sell the Products,

14          that it will devote greater effort to the

15          Products than it devotes to any other

16          products or services now or hereafter

17          sole or distributed by Wholesaler, and

18          that the efforts and resources devoted

19          by Wholesaler to the sale of the Products

20          will have priority over all other

21          products and services sold or distributed

22          by Wholesaler."

23               Do you see that language?

24 A.   Yes.

25 Q.   Is that language a violation of 18B-1303, what
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1      I've referred to as the no-discrimination

2      provision?

3 A.   I'd have to review the statute to be completely

4      honest with that.

5 Q.   Let me read you the statute, then.  It's very

6      short.

7 A.   Can you give me a copy of the statute.  I don't

8      generally work very well off of the spoken part

9      of the statute.  It makes it clearer if I can

10      see it.

11 Q.   That's fine.  We can get you a printed copy of

12      the statute and then I'll move on.

13 A.   I think --

14               MR. TULCHIN:  I have a copy.

15               MR. ERTESCHIK:  Do you, Matt?  Great.

16               Off the record for a minute.

17               (Discussion held off the record.)

18 BY MR. ERTESCHIK:

19 Q.   Mr. Hamilton, you see that copy of the statute

20      that your counsel has kindly provided,

21      18B-1303(b).

22               "A distributor shall service all

23          retail permit holders within his

24          designated territory without

25          discrimination and shall make a good
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1          faith effort to make available to each

2          retail permit holder in the territory

3          each brand of malt beverage which the

4          distributor has been authorized to

5          distribute in that area."

6 A.   (Witness nodding head up and down.)

7 Q.   If I can direct your attention back to this

8      Anheuser-Busch-RA Jeffreys agreement,

9      paragraph (b)(ii) where it says:

10               "Wholesaler agrees that its primary

11          effort will be to sell the Products, that

12          it will devote greater effort to the

13          Product than it devotes to any other

14          products or services now or hereafter

15          sold or distributed by Wholesaler, and

16          that the efforts and resources devoted by

17          Wholesaler to the sale of the Products

18          will have priority over all other

19          products and services sold or distributed

20          by Wholesaler."

21 A.   This would be a violation of the supplier, which

22      would be Anheuser-Busch, and most likely the

23      wholesaler also.

24 Q.   Why do you say most likely the wholesaler?

25 A.   Because I'm trying to review this statute very
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1      quickly to make sure that it's -- this -- this

2      cite that -- the citation that you've referenced

3      in the statute says that they shall do it

4      without discrimination.

5               This is part of an agreement.  This

6      doesn't mean that the wholesaler has done this,

7      but there are other prohibitions I think that

8      are more relevant which speak to presenting a

9      franchise agreement, amendment or renewal to a

10      wholesaler that attempts to waive compliance

11      with any of the provisions of this article or

12      that requires a wholesaler to waive compliance

13      with any provision of this article.

14               So I'm not sure -- I definitely can say

15      that the supplier is in violation of the

16      verbiage that's here.  I don't know that we'd be

17      able to show that the wholesaler has done the

18      discrimination part that (b) is referencing here

19      other than signing an agreement that basically

20      is -- I'm not an attorney, but I don't know that

21      the agreement is now valid because it's got an

22      illegal requirement in there.

23 Q.   Well, the agreement was signed in 1997, was it

24      not?  That's the last page of the agreement.

25 A.   It was.
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1 Q.   And the no-discrimination provision in

2      18b-1303(b) was enacted into law in 1989, was it

3      not?

4 A.   Yes.  That's what you told me before.

5 Q.   So eight years after that becomes law -- or let

6      me say that differently.

7               The law comes first, this contract came

8      second, correct?

9 A.   Timeline, if your statement of '89 is correct,

10      yes, the law came first and then --

11 Q.   So if the wholesaler here, RA Jeffreys, is

12      obligated to, quote, make its primary effort to

13      sell the products and, quote, devote greater

14      effort to the product of Anheuser-Busch than it

15      devotes to any other products sold or

16      distributed, and that the efforts and resources

17      devoted by RA Jeffreys to the sale of

18      Anheuser-Busch products will have priority over

19      all other products and services sold or

20      distributed by RA Jeffreys, if RA Jeffreys is

21      obligated to do those things and, in fact, lives

22      up to its obligations under the contract, isn't

23      that a violation of 18B-1303?

24               MR. TULCHIN:  Objection.

25               THE WITNESS:  If we had evidence of
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1      this and ALE or one of the authorized law

2      enforcement agencies provided us a write-up of

3      violations for this and a judge was to find them

4      guilty of this, yes, they would -- they would be

5      guilty of this violation.

6               I can't say that they're guilty because

7      you've given me a copy of a document that I

8      can't verify at this particular time.

9 BY MR. ERTESCHIK:

10 Q.   Well, let's leave verification issues out of

11      here for a minute.  If I tell you that this is a

12      true and accurate copy of a document that was

13      filed in federal court by one of the parties to

14      this document, would you accept that as -- that

15      it is what it purports to be?

16 A.   Yes.

17 Q.   So you said that you couldn't pronounce

18      RA Jeffreys as guilty of violating that section

19      because this wasn't -- you weren't sure if this

20      was verified or not.

21               MR. TULCHIN:  Objection.

22 BY MR. ERTESCHIK:

23 Q.   If we say that this is a copy that could be

24      verified, this agreement, what more does the

25      Commission need to determine that a distributor
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1      has violated 18B-1303 than an agreement signed

2      by both parties that contractually obligates the

3      distributor to, quote, make a primary effort to

4      sell the products, devote greater effort to the

5      products than it devotes to any other products

6      or services now or hereafter sold by the

7      wholesaler and that the efforts and resources

8      devoted by the sale of the products will have

9      priority over all other products sold or

10      distributed by the wholesaler?

11               MR. TULCHIN:  Objection.

12 BY MR. ERTESCHIK:

13 Q.   The Commission needs more than this agreement to

14      determine that a distributor has violated

15      18B-1303(b)?

16 A.   The judge decides whether this ultimately raises

17      to -- as far as whether the person did it and

18      whether they're guilty of this particular crime.

19               My thought is this talks about them

20      actually doing it.  I'm talking about (b), the

21      no-discrimination citation that you have read.

22      If they have actually done it, that they have

23      not made a good faith effort to not

24      discriminate.

25               Here it's saying that they made an
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1      agreement with this party that they will put

2      more time and effort into their products.  I

3      would have to review the statute more, but at

4      this time the violation is -- it appears to be

5      Anheuser-Busch, and it's a different citation.

6               I don't have enough information -- I've

7      got this now.  If I have a copy of this, I'm

8      going to look into it.  I'm going to send it to

9      ALE.  I'm going to have them do a review, an

10      investigation into this.  If they find that they

11      were discriminating the retailers, then they are

12      going to be held up on violations of that

13      discrimination part of the statute and they'll

14      have to answer to that.

15 Q.   So if I understand you, the Commission will take

16      this document and will investigate whether

17      there's been a violation of 18B-1303?

18 A.   We will not investigate.  We will provide it to

19      ALE.

20 Q.   And ALE will investigate?

21 A.   That's right.

22 Q.   Mr. Hamilton, let's talk about the termination

23      restrictions that exist -- actually,

24      Mr. Hamilton, let me go back to the

25      no-discrimination provision.
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1      agreement with a distributor for a year, okay, a

2      definite period under the statute, in order to

3      decide not to renew the agreement, that supplier

4      must have good cause as defined by the statute,

5      correct?

6 A.   I believe that's true.

7 Q.   So a supplier can't decide not to renew the

8      agreement because it thinks another distributor

9      can do a better job delivering its beer to

10      retailers, correct?

11 A.   Am I allowed to look at this?

12 Q.   Of course.  When you say "look at this," you

13      mean look at 18B?

14 A.   Yeah, 18B, the franchise law.

15 Q.   Sure, of course.

16 A.   I don't believe there is an ability to terminate

17      with cause in reference to thinking that another

18      wholesaler would do a better job.

19               There is a clause that if they didn't

20      provide particular performance that they thought

21      that they needed.

22 Q.   Well, that's not exactly what it says, is it?

23 A.   Okay.

24 Q.   It doesn't say that if they receive poor

25      performance that they can terminate for good
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1      cause, does it?  I mean, I don't want to be

2      quizzing you on the statute, but --

3 A.   What was the question again?

4 Q.   So the question is:  If a distributor -- if a

5      distributor does a poor job in the view of the

6      supplier, repeatedly fails in the view of the

7      supplier repeatedly to deliver good service, the

8      distributor still can't get out of that -- I'm

9      sorry -- the supplier still can't get out of

10      that distribution agreement; isn't that right?

11 A.   You're correct.

12 Q.   And a supplier can't decide that it doesn't want

13      to renew the agreement because it thinks a

14      distributor can do a better job promoting its

15      beer to retailers, can it?

16 A.   That's correct.

17 Q.   Even if in the view of the supplier the

18      distributor has done an awful job of promoting

19      its beer to retailers, correct?

20 A.   That's correct.

21 Q.   And this is true even if the distributor has

22      performed at that awful level repeatedly,

23      correct?

24 A.   That's correct.

25 Q.   So would you agree that those two provisions --
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1      I'm sorry -- that those -- strike that.  Let's

2      back up.

3               Would you agree that those provisions,

4      which I'll refer to as lock-in provisions, lock

5      in the supplier into contracts with

6      distributors?

7 A.   If you can repeat that one more time.

8 Q.   Sure.  The provisions of 18B-1305 and 1307 which

9      define what good cause is and give the

10      distributors unlimited opportunities to cure the

11      issues, do those lock-in provisions lock in the

12      supplier into contracts with the distributors?

13 A.   If they continue that relationship, yes.

14 Q.   Is it fair to say, for all practical purposes,

15      that a contract between a brewer and a

16      distributor is a contract -- is a perpetual

17      contract?

18               MR. TULCHIN:  Objection.

19               THE WITNESS:  I don't know.  There are

20      provisions under the statute that would keep

21      that from being perpetual.  So if all the -- if

22      there was never good cause for that separation,

23      then, yes, it could be perpetual.

24 BY MR. ERTESCHIK:

25 Q.   Are good cause terminations rare?
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1 A.   I'm not familiar enough with the wholesalers and

2      suppliers and their relationships to be able to

3      answer that question.

4 Q.   Are you aware of any examples of terminations

5      that were found to have been with good cause?

6 A.   I am not aware.  Understand, I don't handle that

7      level, generally speaking, in my office.

8 Q.   So these provisions, these lock-in provisions

9      I've been discussing with you, are they

10      necessary to have a three-tier system?

11 A.   The legislature thinks it is, and I enforce what

12      the legislature has set out.

13 Q.   Do you think that these lock-in provisions are

14      necessary for the three-tier system to work?

15               MR. TULCHIN:  Objection.

16               THE WITNESS:  I don't know that I have

17      enough information to say one way or the other

18      to answer that question.

19 BY MR. ERTESCHIK:

20 Q.   Do you think it's possible to have a three-tier

21      system without these lock-in provisions?

22               MR. TULCHIN:  Objection.

23               THE WITNESS:  There's possibilities to

24      everything.  I don't know.  I don't know the

25      answer to that question.
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1      ability?  They do, but I'm not going to say in

2      any way or form that they do because I don't

3      have evidence of that other than -- other than

4      what you just provided me.  That doesn't mean

5      that -- that doesn't mean that Jeffreys doesn't

6      have another contract that looks exactly the

7      same that's with Miller company and says the

8      same thing, that they're going to take care of

9      Miller on top of everybody else.  So, you know,

10      that's one thing.

11               The other thing is there are -- I can't

12      suppose what a medium or small supplier, what

13      type of influence they might be able to provide.

14      They -- these guys didn't start these places

15      with toothpicks.  They had money when they

16      started their places.  So it's not so much what

17      you got to offer.  It's what -- how much to take

18      or is willing to take to influence them.

19 BY MR. ERTESCHIK:

20 Q.   So let's go back to the -- so you said that

21      RA Jeffreys may have a similar agreement with

22      MillerCoors.

23 A.   They could.  I don't know.

24 Q.   Would that make the situation better or worse?

25 A.   Worse.
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1      these small breweries to help them get on their

2      feet.

3 Q.   I'm going to read you a statement from the CEO

4      of Caffey Distributing who is responding to a

5      question about if whether more progressive beer

6      distribution laws could lead to growth, and this

7      is what he said.

8               "Some of my distributor peers would

9          cringe at me saying this, but raising

10          the cap?  There's not a strong argument

11          against it as long as you maintain some

12          of the integrity and ensure it maintains

13          a competitive market."

14               Do you agree with that statement?

15 A.   It would be very difficult for me to agree with

16      that statement.

17 Q.   Sorry.  I just wanted to make sure you're

18      finishing your response.  Is that the end of

19      your response?

20 A.   It's not up for me to decide whether the cap

21      should be raised or not.  I am a regulator.  My

22      job is to regulate the law, and whatever the

23      legislature decides is what I'm going to

24      enforce.

25 Q.   I understand, but that's not the -- the question
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1      wasn't who gets to decide.  The question was do

2      you agree with that statement, that there's not

3      a strong argument against it as long as you

4      maintain some of the integrity and ensure it

5      maintains a competitive market?

6 A.   I don't agree with it.

7 Q.   And why?

8 A.   My moral background.

9 Q.   What is your moral background?

10 A.   That the more controls on alcohol the better.

11 Q.   When you say moral background, what does that

12      mean?

13 A.   It's a term that's important to me.

14 Q.   Okay.  How so?

15 A.   Because that's how I guide my life every day.

16 Q.   Okay.  Can you explain what you mean by that?

17 A.   No.

18 Q.   You're incapable of explaining it or you don't

19      want to explain it?

20 A.   Well, I have to answer your questions, and my

21      answer was no.

22 Q.   Okay.  So when you say you don't agree with that

23      statement, you don't agree with the CEO of

24      Caffey Distributing statement because of your

25      moral background, is it a religious background?
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1 A.   No.

2 Q.   Do you dispute that figure?

3 A.   I didn't say that.

4 Q.   I said do you dispute it.

5 A.   I don't have the information from a valid source

6      to be able to answer that question.

7 Q.   Are you aware that craft beer production is more

8      than 150 percent higher in states that do not

9      restrict self-distribution?

10 A.   I would only say that if your information is

11      correct, I would agree to it.

12 Q.   A North Carolina senator said in reference to a

13      proposed distribution cap:

14               "We came to the proposed production

15          cap number the same way the previous

16          legislature came to the previous

17          production limit:  We picked a number."

18               Do you agree with the senator, that the

19      previous legislature picked a number?

20               MR. TULCHIN:  Objection.

21               THE WITNESS:  I have no idea how the

22      previous legislature picked that particular

23      figure.

24 BY MR. ERTESCHIK:

25 Q.   Are you familiar with the State's recent
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1      had -- that was difficult to get out of because

2      of a lock-in provision like that?

3 A.   I don't know -- I was never the supplier so --

4      or the manufacturer.  If I thought it was

5      beneficial to my company, I certainly would.

6 Q.   Okay.  So do lock in -- let's go back to the

7      franchise law.

8               Do those lock-in provisions benefit the

9      distributors or do they benefit the breweries?

10 A.   Certainly it benefits the distributors.  I think

11      it also benefits the public.  And the brewers

12      have a choice.  They don't have to go into the

13      agreement.  They have many choices.  They can

14      make less than 25,000 barrels a year, or even if

15      they do make less than 25,000 barrels a year,

16      they can decide to self-distribute or not

17      self-distribute and get into a contract

18      agreement.

19 Q.   You said many choices.  They really only have

20      two choices, right.  They can enter into an

21      agreement with a distributor or they can stunt

22      their growth by producing fewer than

23      25,000 barrels.

24               MR. TULCHIN:  Objection.

25 BY MR. ERTESCHIK:



ROBERT A. HAMILTON February 22, 2018

DISCOVERY COURT REPORTERS    www.discoverydepo.com 1-919-424-8242

172

1 Q.   Is there another choice that I'm missing?

2 A.   They could become a distributor and not be a

3      brewer.

4 Q.   So they could change professions, essentially?

5 A.   There's a lot of different opportunities.

6      People do it all the time.

7 Q.   They could become barbers too, right?

8 A.   Absolutely.

9 Q.   So if they want to remain a brewer, then their

10      choices are to enter into a perpetual lock-in

11      contract with the distributor or stunt their

12      growth by remaining small under that

13      distribution cap?

14               MR. TULCHIN:  Objection.

15 BY MR. ERTESCHIK:

16 Q.   Is there a third choice?  You said many choices.

17 A.   Well, I guess your definition of many and mine

18      are different.

19 Q.   Yours is two?  Many choices is two?

20 A.   I said there were other opportunities that they

21      had.

22 Q.   Like changing professions.  Anything else I'm

23      missing, though?

24 A.   Well, they could go back to school.

25               MR. ERTESCHIK:  Okay.  That's all the
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Amended and Restated Anheuser-Busch, Inc. 
Wholesaler Equity Agreement 

Commencing on the date on the signature page on which Anheuser-Busch, 
Incorporated ("Anheuser-Busch") executes this amended and restated agreement 
(the "Agreement"), Anheuser-Busch agrees to sell and the undersigned Wholesaler 
("Wholesaler") agrees to buy such malt beverage products as are listed on the 
Wholesaler Information Sheet, Exhibit I hereto (such malt beverage products being 
herein referred to as "Products"), pursuant to the following terms and conditions: 

1. TERRITORY 

(a) Anheuser-Busch and Wholesaler recognize and agree that it is essential to their 
mutual objectives under this Agreement that Wholesaler at all times maintain the 
financial and competitive capabilities necessary to achieve efficient and effective dis
tribution of Anheuser-Busch Products in Wholesaler's sales area and to assure con
tinued protection of the high quality and integrity of Anheuser-Busch Products. In 
order to: 

(i) enable Anheuser-Busch and Wholesaler to more effectively compete with the 
products of other brewers in Wholesaler's sales area; 

(ii) assure that the quality and integrity of Anheuser-Busch Products are con
stantly maintained recognizing that such Products are perishable, that it is vital
ly important that over-age Products not be permitted to reach consumers and 
that such Products must at all times be handled properly; 

(iii) induce and enable Wholesaler to make such investments in its operation 
and facilities as may be necessary or appropriate to maintain and enhance effi
ciency and effectiveness in Wholesaler's overall marketing efforts; 

(iv) induce and enable Wholesaler to engage in marketing, advertising and pro
motional efforts in Wholesaler's sales area, provide full customer services, 
achieve maximum representation of all Anheuser-Busch Products in all licensed 
accounts in Wholesaler's sales area and actively promote and aggressively mar
ket the full range of Anheuser-Busch Products which are the subject of this 
Agreement; 

(v) assure that Wholesaler develops and maintains adequate and effective local 
community relations and exercises full responsibility to the community in its 
operations; 

(vi) foster, promote and maintain an efficient, viable and financially sound sys
tem of distribution of Anheuser-Busch Products to the benefit of Anheuser
Busch, its wholesalers and all purchasers of the Products; and 

(vii) facilitate and enable compliance by Wholesaler with the Operating, Sales 
and Merchandising Standards set forth in Exhibit 9, 
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Anheuser-Busch and Wholesaler agree as follows: 

Anheuser-Busch hereby appoints Wholesaler as the wholesale distributor of, and 
grants to Wholesaler the right to sell, the Products in the territory described in 
Exhibit 2 ("Territory") and agrees that it will not appoint another wholesaler for the 
Products sold by Wholesaler in the Territory. As used herein, the term "Wholesaler" 
shall not include any person or entity who is engaged exclusively in the sale of the 
Products for consumption outside the United States. 

(b) Wholesaler hereby accepts said appointment and in return agrees to maximize 
sales of the Products in the Territory. In order to maximize such sales: 

(i) Wholesaler shall provide the resources necessary for the marketing, promo
tion and servicing of the Products at all retail accounts within the Territory. 

(ii) Wholesaler agrees that its primary effort will be to sell the Products, that it 
will devote greater effort to the Products than it devotes to any other products 
or services now or hereafter sold or distributed by Wholesaler, and that the 
efforts and resources devoted by Wholesaler to the sale of the Products will have 
priority over all other products and services sold or distributed by Wholesaler. 
However, nothing in this Agreement shall prohibit Wholesaler from distributing 
such other products or services. 

(iii) Wholesaler shall not engage in any activities that disparage the Products or 
their marketing. 

(iv) Wholesaler agrees to comply at all times with Exhibit 9 to this Agreement, 
as subsequently modified from time to time by Anheuser-Busch upon reasonable 
notice to Wholesaler, none of which modifications shall constitute an amend
ment to this Agreement. Except as required by state law, such Exhibit 9, as 
modified from time to time by Anheuser-Busch, shall be identical for all whole
sale distributors of the Products in the United States. 

(v) Wholesaler agrees that it will not sell Products directly or indirectly to cus
tomers located outside the Territory; provided, however, that Wholesaler may, 
subject to the approval of Anheuser-Busch, sell Products to customers located 
in another wholesaler's territory if that wholesaler is unable for any reason to 
service its territory. Any breach of the provisions of the immediately preceding 
sentence shall give Anheuser-Busch the right to terminate this Agreement 
immediately in accordance with the provisions of paragraph 6 hereunder. 
Nothing contained herein shall prevent Wholesaler from selling Products to 
another duly authorized Anheuser-Busch wholesaler for the purpose of elimi
nating product shortages or inventory imbalances. 
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