
From: "Mark Trogdon (Fiscal Research, Director)" 
<Mark.Trogdon@ncleg.net<mailto:Mark.Trogdon@ncleg.net>> 
Date: February 2, 2018 at 4:49:58 PM EST 
Cc: "Karen Hammonds-Blanks (Fiscal Research)" <Karen.Hammonds-
Blanks@ncleg.net<mailto:Karen.Hammonds-Blanks@ncleg.net>>, "Brian Matteson (Fiscal Research)" 
<Brian.Matteson@ncleg.net<mailto:Brian.Matteson@ncleg.net>>, "Phyllis Pickett (Bill Drafting)" 
<Phyllis.Pickett@ncleg.net<mailto:Phyllis.Pickett@ncleg.net>>, "Joyce Jones (Bill Drafting)" 
<Joyce.Jones@ncleg.net<mailto:Joyce.Jones@ncleg.net>>, "Kory Goldsmith (Bill Drafting, Director)" 
<Kory.Goldsmith@ncleg.net<mailto:Kory.Goldsmith@ncleg.net>>, "Karen Cochrane-Brown (Legislative 
Analysis, Director)" <Karen.Cochrane-Brown@ncleg.net<mailto:Karen.Cochrane-Brown@ncleg.net>> 
Subject: ACP Request 
 
On behalf of Karen Cochrane-Brown, Kory Goldsmith and myself, this email is our joint response to your 
request regarding the ACP announcement that you asked us to research. 
 
You have requested information as to the Governor’ authority to receive and administer funds in 
accordance with the memorandum of understanding (MOU) with ACP.  The Bill Drafting, Legislative 
Analysis, and Fiscal Research Divisions have jointly pursued this matter. We are continuing to work on 
this, including attempting to contact FERC. However, we wanted to update you as to our findings thus 
far. 
 
First, it does not appear that the MOU is a legally binding contract but is more in the nature of a 
statement of intent. However, if the funds are ultimately transferred to an escrow account, we looked at 
whether the Governor has any authority to direct the use of the funds as suggested in the MOU. 
 
We asked attorneys handling environmental law, economic development, and energy policy to look into 
whether there was authority under State or federal law for this type of arrangement, and they found no 
law specifically addressing this issue.  We also looked at whether the Governor has specific independent 
authority and again found that there was no law related to this issue, including no law that specifically 
prohibits it. Absent additional details regarding where the money is and how it will be handled, we 
cannot give a further legal opinion. 
 
The Fiscal Research Division asked the following questions of OSBM and received the following response 
this afternoon: 
 
“1. Who "owns" the $57.8 million? 
2. Are these State funds? 
3. Where the funds will be deposited (State treasury?)? 
4. Who will administer the fund? 
5. Legal authority to enter into such a MOA’ 
 
“Currently the fund does not exist, though the ACP has agreed to deposit half the money into an escrow 
account upon completion of a FERC action and the remainder upon completion of the project.  The MOU 
states that the fund will go to purposes of mitigation, renewable energy and economic development in 
the areas affected by the pipeline construction. Once the fund is established, a board of directors, as yet 
to be named, will oversee its operation through a designated administrator.  Because the fund will be 
established after the company's voluntary contribution toward the above mentioned goals, it is not a 
fine, penalty, or forfeiture.” 
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Obviously, this is not responsive to the questions asked. The only new information appears to be that a 
board of directors will oversee the operation through a designated administrator. 
 
As another approach, we note that the Joint Legislative Energy Policy Committee is scheduled to meet 
next Tuesday. You may wish to invite the Governor’s office to address the committee and provide the 
needed details concerning this transaction, at which point we would be better able to analyze its 
legality. 
 
We are happy to meet and further discuss this matter at your convenience. 
 
MT 
 


