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State may turn Mattamuskeet Lodge over to private party
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Decaying Hyde 
County landmark has 
floundered for decades

Continued as “State,” Page 12
The 23,000-square foot Lake Mattamuskeet Lodge building sits on the south side of the lake and originally housed massive 
pumps to drain the water from the lakebed to convert it to farmland. (CJ photo by Don Carrington)

BY DON CARRINGTON
Executive Editor

HYDE COUNTY

The state of North Carolina has 
spent millions and may spend 
more on a remote Hyde County 

building, which then may have its op-
erations transferred to a private part-
ner to run as a for-profit enterprise.

In late January, the North Caro-
lina Wildlife Resources Commission is-
sued a 53-page report laying out plans 
to restore the state-owned Lake Mat-
tamuskeet Lodge. The idea is fraught 
with problems, not the least of which is 
a method for disposing of waste gener-
ated by visitors and guests at the lodge. 
Turning the lodge over to a private op-
erator is problematic, as the “legal and 
financial structures required to achieve 
such a partnership are still being devel-
oped.”

BY BARRY SMITH, KARI TRAVIS,  
AND DAN WAY
Associate Editors

RALEIGH

Perhaps the biggest task facing a 
Republican-controlled General 
Assembly in the 2017 session is 

finding common ground with a new 
Democratic governor, and vice versa.

That’s a significant challenge, 
considering the contentious nature 
of last year’s special sessions and the 

flurry of lawsuits that followed.
Lawmakers will work toward 

passing a $22 billion-plus General 
Fund budget, adjusting education 
policy, regulation reform, fine-tuning 
the tax code, and redefining eminent 
domain.

What’s more, the controversy 
surrounding House Bill 2 — the so-
called “bathroom law” — isn’t going 
away.

After a two-week hiatus after the 
ceremonial first day, on Jan. 25 a bipar-
tisan group of House members filed a 
bill to amend the state constitution to 
prevent government from taking pri-
vate property.

House Bill 3 states: “Private 
property shall not be taken by eminent 
domain except for a public use. Just 
compensation shall be paid and shall 
be determined by a jury at the request 
of any party.”

Sponsors include Rep. David 

NCGA returns, seeking areas of agreement
Governor, legislative 
Democrats have differing 
agendas from GOP majority

Continued as “NCGA returns,” Page 14



PAGE 2 FEBRUARY 2017 | CAROLINA JOURNALNORTH CAROLINA

Rick Henderson
Editor-in-Chief

John Trump
Managing Editor

Don Carrington
Executive Editor

Mitch Kokai, Barry Smith
Kari Travis, Dan Way 

Associate Editors

Greg de Deugd
Designer

Kristen Blair, Roy Cordato
Becki Gray, Sam A. Hieb

Lindalyn Kakadelis
Stephanie Keveaney 

George Leef, Michael Lowrey 
Donna Martinez, Harry Painter 

Jenna Ashley Robinson
 Marc Rotterman, Jesse Saffron

Jay Schalin,Terry Stoops 
Andy Taylor, Michael Walden

Contributors

Published by
The John Locke Foundation

200 W. Morgan St., # 200
Raleigh, N.C. 27601

(919) 828-3876  •  Fax: 821-5117
www.JohnLocke.org

Kory Swanson
President & Publisher

John Hood
Chairman

Bill Graham, John M. Hood
Ted Hicks, Christine Mele

Brad Muller, Paul Slobodian
David Stover, J.M Bryan Taylor

Edwin Thomas
 Board of Directors

Carolina Journal is a monthly jour-
nal of news, analysis, and commentary 
on state and local government and public 
policy issues in North Carolina. 

©2017 by The John Locke Founda-
tion Inc. All opinions ex-
pressed in bylined articles 
are those of the authors 
and do not necessarily 
reflect the views of the 
editors of CJ or the staff 
and board of the John Locke Founda-
tion. Material published herein may be 
reprinted as long as appropriate credit is 
given. Submissions and letters are wel-
come and should be directed to the editor.

To subscribe, call 919-828-3876.  
Readers also can request Carolina Jour-
nal Weekly Report, delivered each week-
end by e-mail, or visit CarolinaJournal.
com for news, links, and exclusive content 
updated each weekday. Those interested in 
education, economics, higher education, 
health care or local government also can 
ask to receive weekly e-letters covering 
these issues.

Opening day at the General Assembly, 2017
CJ’s Don Carrington and Dan Way captured images Jan. 11 from the floor of the House and Senate

Senate leader Phil Berger, R-Rockingham, laid out his agenda for the session.

House Speaker Tim Moore, R-Cleveland, welcomed new and 
returning members to the General Assembly.

Sen. Angela Bryant, D-Nash, takes the oath of office on the 
Senate floor.

Sen. Andrew Brock, R-Davie, listens to the opening proceedings 
of the session with his young children at his desk.

House members took the ceremonial oath of office as a group 
as the session opened.
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Future of Medicaid expansion out of Congress’ hands

BY DAN WAY
Associate Editor

RALEIGH

The fate of Medicaid expansion 
in North Carolina moved to 
federal court as General Assem-

bly leaders sued Gov. Roy Cooper and 
healthcare officials in the outgoing 
Obama administration.

U.S. District Court Judge Louise 
Flanagan scheduled a hearing to weigh 
arguments from state and federal offi-
cials about the plan — which Cooper 
announced in early January — to ex-
pand Medicaid under the Affordable 
Care Act. The expansion, which could 
cover 650,000 North Carolinians and 
could cost $6 billion over the next de-
cade, primarily would cover able-bod-
ied, working men. The hearing hap-
pened after this edition went to press.

Cooper formally asked outgoing 
U.S. Health and Human Services Sec-
retary Sylvia Burwell to implement 
the expansion, spurring the General 
Assembly to file a lawsuit. Burwell 
suggested she would move forward 
before Donald Trump became presi-
dent Jan. 20, even though several state 
officials who spoke to Carolina Journal 
suggested amending a state Medicaid 
plan — the formal name for Cooper’s 
request — typically takes months if 
not years to navigate the approval 
process. 

Flanagan could side with the 
General Assembly, killing Cooper’s 
plan unless he appeals the decision. 
Along with the lawsuit, the governor’s 
Medicaid proposal faced other obsta-
cles:

• The 2013 session of the General 
Assembly enacted a law that 
barred any expansion of Medicaid 
under Obamacare unless the plan 
was approved by the legislature 
and the governor. Cooper claimed 
the law would not preclude unilat-
erally expanding the program.

• The North Carolina Hospital As-
sociation, which generally favors 
Medicaid expansion, said it would 
not back Cooper’s plan unless it 
had the approval of the General 
Assembly.

• Trump issued an executive or-
der Jan. 20, his first day in office, 
commanding federal agencies to 
“minimize the unwarranted eco-
nomic and regulatory burdens of 
the [Affordable Care] Act” until 
the law is repealed. It orders fed-
eral agencies to “waive, defer, 

grant exemptions from, or delay 
the implementation of any provi-
sion or requirement of the act that 
would impose a fiscal burden on 
any state or a cost, fee, tax, pen-
alty, or regulatory burden on indi-
viduals, families, healthcare pro-
viders, health insurers, patients, 
recipients of healthcare services, 
purchasers of health insurance, or 
makers of medical devices, prod-
ucts, or medications.”

• Reince Priebus, Trump’s chief of 
staff, also on Jan. 20 announced a 
60-day regulatory freeze on most 
new or unimplemented federal 
rules.

• House Budget Committee Chair-
man Rep. Tom Price, R-Georgia, 
Trump’s selection to head the 
Department of Health and Hu-
man Services, favors the repeal of 
Obamacare. Price’s most recent 
budget included no money for 
Medicaid expansion.
The state law prohibiting Medic-

aid expansion without regulatory ap-
proval means “the federal government 
doesn’t have the legal authority to ap-
prove an expansion,” said Jonathan In-
gram, vice president of research at the 
Florida-based Foundation for Govern-
ment Accountability.

Moreover, “at the federal level 
we don’t even know if [Obamacare 
is] going to exist anymore,” said state 
Rep. Greg Murphy, R-Pitt. “So I think a 
wait-and-see is actually the most pru-
dent approach anyway.”

Priebus’ memo, similar to those 
issued by other incoming presidents, 

provides agency heads of the incoming 
administration a 60-day review period 
to examine new and pending regula-
tions, halting any further advancement 
during that time. Some state officials 
say that claw-back power could be ex-
ercised against Cooper’s Medicaid ex-
pansion.

However, Ingram said, Cooper’s 
proposal is not a regulation, so it might 
not be covered by the Priebus memo.

Trump’s executive order instructs 
the heads of federal agencies to “take 
all actions consistent with law to mini-
mize the unwarranted economic and 
regulatory burdens of the [ACA], and 
prepare to afford the states more flex-
ibility and control to create a more free 
and open health care market.”

“I think this is something that 
we all knew was coming,” said Mur-
phy of Trump’s executive order. Mur-
phy chairs two House committees that 
oversee health care spending and reg-
ulation.

“Medicaid expansion, to the best 
of my understanding will not occur if 
the ACA is repealed. ,It looks like that’s 
what’s going to happen, so …  the 
whole question may be entirely moot,” 
Murphy said.

Ingram agrees that Trump’s ex-
ecutive order is unlikely to affect Coo-
per’s Medicaid proposal. “The execu-
tive order doesn’t grant more flexibility 
to states for Medicaid expansion,” In-
gram said. “So they’re not encouraging 
Medicaid expansion.”

Ingram also said it’s “very un-
likely” states that haven’t expanded 
Medicaid under Obamacare would do 

so even if the federal government re-
laxed regulations. “Congress is poised 
to repeal the expansion altogether, so 
it doesn’t make sense to rush headlong 
into this now.”

Mark Hall, a professor at Wake 
Forest University School of Law who 
specializes in health policy, agrees that 
the regulatory freeze may not affect 
Medicaid expansion in North Carolina. 

“Review of the governor’s pro-
posal would be an administrative ac-
tion, but not a new ‘regulation,’” he 
said.

But Hall said Trump’s executive 
order could accelerate the approval of 
Cooper’s plan.

“It calls on agencies to ‘exercise 
all authority and discretion available 
to them to provide greater flexibility to 
states and cooperate with them in im-
plementing health care programs.’ To 
me, that indicates that federal agencies 
are not just allowed to, but are encour-
aged to, work with states to craft Med-
icaid funding approaches that meet 
the needs and preferences of the state,” 
Hall said.

When announcing his Medicaid 
proposal, Cooper said hospitals could 
pick up the state’s share of the added 
costs of coverage. “[T]hat way we 
wouldn’t have to have the taxpayers to 
pay for it,” Cooper said. “And I hope 
that the hospitals will be receptive so 
that the General Assembly won’t have 
to come up with an appropriation to 
do this.”

Julie Henry, a spokeswoman for 
the North Carolina Hospital Asso-
ciation, said the organization hasn’t 
endorsed Cooper’s plan, and it’s too 
early to talk about state funding mech-
anisms.

“Hospitals and health systems al-
ready pay for more of the share of car-
ing for individuals on Medicaid in the 
hospitals than the state does” and have 
for several years to allow the state to 
draw down its share of federal Medic-
aid funds, “and that’s without Medic-
aid expansion,” Henry said.

“I think that we’ve certainly dem-
onstrated our willingness and commit-
ment to ensure that people can get the 
care they need, and certainly we’re 
picking up the bill for people who are 
currently uninsured,” she said.

That comes with a caveat.
 “It’s a very uncertain time about 

the future of [Obamacare] and about 
the future of the Medicaid program,” 
and how its funding might be affected 
by a Republican Congress that has 
made repeal of Obamacare a long-
standing crusade.

The hospital association’s leaders 
and its member hospitals “feel strongly 
that coverage expansion is only going 
to happen when we have a bipartisan, 
collaborative effort,” Henry said.

Roy Cooper formally asked outgoing U.S. Health and Human Services Secretary 
Sylvia Burwell to implement the expansion. (CJ photo by Don Carrington)

Courts, federal 
agencies will 
ultimately decide

CJ
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BY DAN WAY
Associate Editor

RALEIGH

The way the General Assembly 
confirms Cabinet appointees, a 
power granted to the Senate in 

the state constitution, should mirror 
methods used in other states.

The Senate unanimously adopted 
a framework for its advice-and-con-
sent confirmation process for Cabinet 
secretaries as part of the rules for the 
session on Jan. 11, the session’s open-
ing day.

The confirmation process has not 
been used for a governor’s Cabinet 
members since the current state consti-
tution was ratified in 1971.

Some states use select commit-
tees, and some have standing commit-
tees, according to the National Confer-
ence of State Legislatures. Other states 
have a special committee specifically 
for confirmations.

NCSL’s most recent survey was 
completed in 2003. (Read the survey at 
http://bit.ly/2iTBxdl.)

“Sometimes the entire legislature 
or a specific chamber is involved, but 
it’s usually the Senate,” said Brenda 
Erickson, who studies issues related 
to confirmation of gubernatorial ap-
pointments at NCSL. Many of the state 
processes mirror the federal model for 
presidential appointees.

“Every single legislative chamber 
and legislature is unique in their pro-
cesses. They’re similar in some ways, 
they all have their unique variations, 
and all of them kind of develop the 
kind of practices that work best in their 
unique circumstances.”

The process varies and can in-
clude, for example, background 
checks. Some panels decide whether 
the appointee must appear before one 
or more committees and how long in-
terim appointees may serve.

Some states have “very, very de-
tailed processes that are written out in 
guides,” and others allow a specified 
committee to determine the process, 
Erickson said.

Gov. Roy Cooper has accused the 
General Assembly of unconstitutional 
violations of separation-of-powers 
provisions by, among other things, re-
quiring confirmation of his appointees.

Cooper filed a lawsuit challeng-
ing the General Assembly’s passage of 
a law to merge the State Ethics Com-
mission, Board of Elections, and some 
functions of the Secretary of State’s of-
fice into a new State Board of Ethics 
and Elections Enforcement. He amend-
ed the suit to include the confirmation 
of appointees and other issues.

Key details on the process were 
scheduled to be set after lawmakers 
returned to work in late January, after 
this edition went to press. 

Also at press time, court dates to 
hear Cooper’s lawsuits had not been 
set.

“Since we haven’t yet gotten to 
the ‘substantive’ start of the long ses-

sion, it would probably be best to check 
back in on specifics once our members 
are back in town and we begin our 
substantive business,” said a spokes-
woman in the office of Senate leader 
Phil Berger, R-Rockingham.

“Who knows?” state Sen. Jerry 
Tillman, R-Randolph, said when asked 
when the final details of the confirma-
tion process would emerge. “It can 
come up early or late in the session. 
I don’t have a clue when it will be 
brought up.”

Sen. Bill Rabon, R-Brunswick, 
chairman of the Senate Rules Commit-
tee, said the process is mostly worked 
out. Details of a select committee that 
would “look over the credentials, and 
just make sure they are correct and in 
order,” aren’t finalized.

That select committee would re-
fer the nominee to a policy committee 
most closely matching the job for con-

sideration and a recommendation, Ra-
bon said.

“That will more than likely come 
back to the select committee, and the 
select committee will then take that to 
the floor for the vote,” Rabon said.

Rabon said he has brought up 
confirmation bills in at least the past 
four sessions because, he believes, the 
Senate is “bound to do this” by the 
state constitution.

Senate Minority Leader Dan 
Blue, D-Wake, defended the Senate’s 
prerogative to demand confirmation of 
Cabinet leaders but was not a fan of the 
way the General Assembly did it.

“The legislature for the most part 
ought to try to get as much of its con-
stitutional authority as possible,” Blue 
said.

Blue referred to “the brilliance 
of the Founding Fathers” in creating 
three co-equal branches of govern-
ment and the natural tension among 
them.

Each branch “has its own distinct 
functions to sort of be a checks and 
balances against the other branches. … 
And each one has a specific task, so it 
does not surprise me that each would 
keep fighting for its respective territo-
ry in that tripartite government struc-
ture,” Blue said.

“That’s what you see with the 
governor challenging the legislature’s 
action. We ought not be offended by 
that,” Blue said, noting past governors 
have done the same.

But, Blue said, the confirmation 
process “should have been thought 
out before you even seized the pow-
er.” He said lawmakers need to final-
ize the process so Cooper can begin 
his work.

“I don’t think there will be a tre-
mendous delay,” Tillman said.

“I think a lot of that will depend 
on the quality of people the gover-
nor appoints. Our intent, I believe, is 
to give him the people he wants. But 
it doesn’t hurt to have a second set of 
eyes on those issues, and that’s simply 
what we will do.”

Legislatures in other states typically confirm Cabinet appointments

Susi Hamilton, D-New Hanover, at podium, faces Senate confirmation after being 
chosen by Gov. Roy Cooper (right) to head the Department of Natural and Cultural 
Resources. At left is Reid Wilson, the pick for chief deputy secretary of the depart-
ment. (CJ photo by Barry Smith)

www.carolinajournal.com/series/opportunity-scholarships
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BY DAN WAY
Associate Editor

RALEIGH

Attorneys close to legislative Re-
publicans told Carolina Journal
special General Assembly elec-

tions in 2017 “are almost certainly off 
the table.”

The attorneys think the U.S. Su-
preme Court won’t lift a stay issued 
Jan. 10 in the so-called Covington case 
on legislative redistricting. The court 
is in “a wait-and-see mode right now, 
and has not granted very many appli-
cations or taken much action on pend-
ing cases. This is very likely in antici-
pation of adding a ninth justice to the 
court in the next couple of months,” 
the attorneys said.

The court currently has a vacan-
cy due to the death last year of Jus-
tice Antonin Scalia. President Donald 
Trump has promised to nominate a 
successor quickly. But even a rapid 
confirmation of that nominee could 
make it impossible for the legislature 
to meet a March 15 deadline to draw 
new districts.

The stay blocked an order from 
a lower court requiring North Caro-
lina to hold a special legislative elec-
tion this year. A three-judge panel in 
August concluded that 28 legislative 
districts violated the 1965 federal Vot-
ing Rights Act. The stay will remain 
in effect until justices decide whether 
to hear the appeal. The Covington case 
was on the Supreme Court’s schedule 
for discussion during a Jan. 19 confer-
ence, but the justices took no discern-
ible action.

State officials should do nothing 
to prepare for a special election, said 
Hans von Spakovsky, a senior fellow at 

the Heritage Foundation who special-
izes in judicial matters.

“If I was … in the North Carolina 
legislature, I wouldn’t be doing any-
thing the lower court directed because 
the case has been stayed. Depending 
on what the Supreme Court decides, 
they may not have to do any of that,” 
von Spakovsky said.

“[State officials are] just going to 
have to wait until they get a decision 
one way or the other from the court. 
They’ve done everything they can at 
the moment. They’re just going to have 
to be patient,” von Spakovsky said.

Joseph Kyzer, spokesman for 
House Speaker Tim Moore, R-Cleve-
land, said the speaker’s office doesn’t 
expect the Supreme Court to lift the 
stay “since their stay was issued with-
out dissent. ... No attorney I’ve spoken 
to thinks that’s a possibility.”

The three-judge panel considered 

the legislative maps drawn in 2011 to 
be an example of racial gerrymander-
ing. But the panel didn’t force new 
maps to be drawn last year because its 
ruling came so near to the date of the 
general election that new maps and 
new candidate fil-
ings would have 
caused logistical 
nightmares.

Von Spak-
ovsky put little 
value on the lack 
of an announce-
ment after the Jan. 
19 conference.

“[The jus-
tices] may not 
have made a deci-
sion at the confer-
ence. They may 
have put it off. So 
if we don’t hear anything it doesn’t 
mean that we may not still, get a deci-
sion down the road,” he said.

Alternatively, he said, some of the 
justices may not have decided whether 
they want to take the case and want to 
hear more from those who do.

Von Spakovsky said Supreme 
Court experts have cited prior instanc-
es “where the same case kept being 
brought up at different conferences, 
one after another, and it took them 
months before they made a decision on 
what to do.”

The Supreme Court “could affirm 
the case. It could reverse the case with-
out any further arguments. Or it could 
accept the case and say we want argu-
ments,” von Spakovsky said.

Attorneys said the Supreme 
Court stay came after “aggressive 
briefing” by the state “to protect the 

people’s choices at the November 2016 
general election.”

They noted that even though 
the court is split 4-4 along ideological 
lines, no dissent was listed in the stay. 
This is important because at least five 

justices must sup-
port a stay before 
it is granted.

The Supreme 
Court is consider-
ing two Coving-
ton decisions. The 
first appeal dealt 
with whether the 
electoral maps 
were drawn con-
stitutionally. The 
justices have been 
briefed fully on 
that appeal.

“Even if the 
court had decided to act on the appeal, 
that action likely would not have af-
fected the stay granted in the second 
track of appeal,” the attorneys said.

The second decision appeals the 
order requiring new legislative dis-
tricts before March 15 and special elec-
tions in fall 2017. That appeal asks, “Is 
the extraordinary remedy of a special 
legislative election appropriate in this 
case?” the attorneys said.

It’s likely to be April or May 
before the Supreme Court could be 
briefed fully on the second appeal.

“By then, it would be astound-
ing if the high court directed the leg-
islature to draw new maps in time for 
2017 primary or general elections,” the 
attorneys said. “Based on the timing 
of the appeal procedures for both de-
cisions, the legislative special election 
appears off the table.”

NCGA elections in 2017 ‘almost certainly off the table,’ insiders say

BOOKS AUTHORED BY JLF STAFFERS

By John Hood
President of the 
John Locke Foundation

“[Selling the Dream] provides a 
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“It’s likely to be 
April or May 

before the Supreme 
Court could be 

briefed fully on the 
second appeal.”
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North Carolina’s legislative 
leaders have cited security 
concerns in asking the Trump 

administration to shut down the mas-
sive Amazon Wind Farm project near 
Elizabeth City. Obama administration 
Pentagon officials were not convinced 
that the concerns are warranted.

The $400 million, 104-turbine 
wind farm is now under construction. 
State lawmakers worry that the mas-
sive turbines would interfere with the 
operations of a nearby radar facility 
run by the military that plays a key 
role in the tracking of aircraft and ships 
suspected of transporting illegal drugs 
to the U.S.

The legislature’s request came 
in a January letter to retired Marine 
Corps Gen. John Kelly, who later was 
confirmed by the Senate as secretary 
of the Department of Homeland Se-
curity. (Read the letter at http://bit.
ly/2k4qrad.)

Kelly was commander of the U.S. 
Southern Command from November 
2012-January 2016 and in that role 
oversaw all military operations in Cen-
tral and South America and the Carib-
bean. The radar system provides criti-
cal surveillance capability to support 
the Southern Command’s program to 
detect and monitor drug-smuggling 
aircraft and ships from Central and 
South America.

The letter was signed by House 
Speaker Tim Moore, R-Cleveland, Sen-
ate leader Phil Berger, R-Rockingham, 
seven other legislators, and retired U.S. 
Marine Corp Maj. Gen. Robert Dicker-
son, a former commander of the Camp 
Lejeune Marine Corps Base.

Carolina Journal first reported on 
the potential conflicts involving the 
wind farm and the radar facility in 
September 2015. Kelly testified before 

Congress two years ago about the proj-
ect, and that testimony was noted in 
the CJ story.

“We are working within the De-
partment of Defense and with devel-
opers and stakeholders to develop po-
tential mitigation solutions, but I have 
little confidence we will succeed,” 
Kelly told the House Armed Services 
Committee in February 2014. 

Avangrid Renewables, a U.S. sub-
sidiary of the Spanish company Iber-
drola, is developing the wind project. 
Online retailer Amazon agreed to buy 
the electricity and the naming rights.

The Relocatable Over-the-Hori-
zon Radar receiving facility is at the 
Naval Support Activity Hampton 
Roads Northwest Annex, in Virginia 
on the North Carolina border 17 miles 
north of Elizabeth City. 

In June 2012, the government’s 
ROTHR Program Office released a 
study concluding that a large-scale 
wind farm should be at least 28 miles 
from a ROTHR facility to prevent in-
terference with the radar’s operation. 
The Navy released a map showing the 
“interference awareness area” in rela-
tion to the ROTHR receiving facility. 
The Amazon Wind Farm covers about 
20,000 acres. It begins about 14 miles 
from the ROTHR facility stretching to 
a point about 22 miles away and is en-
tirely within the 28-mile interference 
awareness area described in the 2012 
study.

Options
The letter outlines two options 

to deal with potential interference. 
The preferred option is permanently 
shutting down the project and com-
pensating the developer, but for only 
documented costs to date but not for 
“future speculated profits.”

The second option would be to 
make major changes to the agreement 
between the Department of Defense 
and the wind-farm developer imme-
diately. “Specifically the developer 
should be required to immediately 
shut down any and all turbines, when 
any more than a 5 percent degradation 

of the ROTHR signal is experienced 
due to any of this project’s turbines,” 
the letter says.

Under the current agreement, the 
Navy would “discuss strategies” with 
Iberdrola Renewables should the in-
stallation adversely affect radar opera-
tions. The agreement, however, gives 
the Navy no option of terminating the 
project if the turbines compromise the 
radar facility’s effectiveness.

If the Navy detects an adverse im-
pact from the operation of the turbines 
during the testing phase, the startup 
phase, or the operational phase, the 
parties will “confer with the assistance 
of a mutually acceptable technical ex-
pert” and discuss strategies likely to 
prevent problems.

The agreement says Iberdrola 
isn’t obligated to undertake any mea-
sures that it, by its sole discretion, 
“deems infeasible for any reason or no 
reason.”

Under President Obama, the 
Pentagon supported renewable energy 
projects but it is unclear if this stance 
will continue under the Trump admin-
istration, particularly if those projects 
could degrade security operations.

In a letter sent to The Associated 
Press before President Trump took of-

fice, Pentagon spokesman Chika On-
yekanne said “the [Amazon] project is 
not likely to affect [ROTHR’s] mission, 
[but] additional field measurements 
are currently underway [to] ensure 
there are no unacceptable impacts on 
the ROTHR.”

The project
Iberdrola Renewables’ effort to 

develop a wind farm began in 2009. 
The project stopped in late 2011 when 
three public utilities — Duke Energy, 
Dominion Energy, and Progress Ener-
gy — said they would not buy power 
from the facility because the rates Iber-
drola would charge would be too high.

The project got new life when 
Amazon announced in July 2015 that 
it would buy the power produced by 
the wind farm and use it for its data 
centers in Northern Virginia.

But, as a separate CJ story noted, 
the centers would continue to buy elec-
tricity entirely from Dominion Virginia 
Power, the public utility that now sup-
plies the Amazon data centers.

The power will be connected to 
the grid locally and can’t be plugged 
into the data centers, which are 200 
miles away. The project is expected to 
be operational this year.

General Assembly leaders want Amazon Wind Farm shut down

FIRST IN FREEDOM
In First in Freedom the John Locke Foundation’s president and research staff 
apply the timeless ideas of 20th-century conservative thinkers to such 21st-century 
challenges as economic stagnation, tax and regulatory burdens, and educational 
mediocrity. To get your copy, go to JohnLockeStore.com. Cost: $10.

The John Locke Foundation, 200 W. Morgan St. Suite 200, Raleigh, NC, 27601
919-828-3876 • JohnLocke.org • CarolinaJournal.com • info@johnlocke.org

Transforming Ideas into Consequences for North Carolina

Letter to Homeland 
Security secretary 
cites security issues

Albemarle Sound

Elizabeth City

Edenton

Naval ROTHR

AMAZON 
WIND FARM

28-mile radius 
from radar

64

17

13

17
158

158

168

CJ



PAGE 7FEBRUARY 2017 | CAROLINA JOURNAL NORTH CAROLINA

BY KARI TRAVIS
Associate Editor

RALEIGH

New state Superintendent Mark 
Johnson may have a lot less on 
his to-do list than he expected 

just a few weeks ago.
Johnson, a Republican who in 

November defeated three-term Demo-
crat June Atkinson, will have his duties 
restricted at least temporarily while a 
constitutional lawsuit over the role of 
the superintendent and the State Board 
of Education works its way through 
the courts. 

The lawsuit challenges House 
Bill 17, a bill enacted in December by 
the General Assembly that, among oth-
er things, strips some powers from the 
state board and shifts them to the su-
perintendent. The state board — which 
is led by Republicans — went behind 
closed doors on Dec. 28 to authorize 
the lawsuit.

A trial is scheduled for June 29, 
and a court order prevents H.B. 17 
from taking effect before then. So the 
state board rather than Johnson will 
have the final say over hiring and fir-
ing top administrators at the Depart-
ment of Public Instruction and manag-
ing state education funds through the 
budget-writing cycle of the 2017 leg-
islative session. H.B. 17 moved those 
functions to the superintendent. 

Board members have not dis-
closed which members supported and 
opposed the lawsuit, a move that’s at 
odds with public meeting standards, 
said Jonathan Jones, director of the 
Sunshine Center of the North Carolina 
Open Government Coalition.

The hasty process left little time 
for public review, and state board 
Chairman Bill Cobey on Dec. 15 told 
Carolina Journal that legislators failed 
to confer with board members before 
the law’s passage. 

Arguments surrounding H.B. 17 
complicated an already contentious 
transition for Johnson, 33, who served 
on the Winston-Salem/Forsyth school 
board but has never held statewide of-
fice.

Under Article IX of the N.C. 
Constitution, the state board’s role is 
to “supervise and administer the free 
public school system, and the educa-
tional funds provided for its support. 
…” The superintendent is “the secre-
tary and chief administrative officer of 
the State Board of Education.”

The legislation allows Johnson to 
hire and fire state board staffers, and 
also allows him to select the board’s 
local superintendent and student ad-
visers, a task that formerly belonged to 
the governor. 

“You would think that [lawmak-
ers] would confer with us, but they 
didn’t, and it makes for a very difficult 
situation with a new superintendent 
coming in,” Cobey told CJ in mid-De-

cember. “Frankly, if I was the new su-
perintendent, I wouldn’t want them to 
do this because it complicates the job.”

Just a few days before Johnson’s 
Jan. 1 start date, the board went into 
closed session and voted to sue. 

Under open-meetings law, most 
public votes are held in open session, 
with just a handful of exceptions, Jones 
told CJ. Because legal discussions are 
protected under attorney/client privi-
lege, a board can go behind closed 
doors to discuss an issue.

But voting records should be 
disclosed, even those from closed ses-
sions, because doing so isn’t likely to 
“frustrate the purpose of the closed 
meeting,” he said.

“The law doesn’t explicitly pro-
hibit votes in closed session, it just real-
ly limits the circumstances where they 
are appropriate,” Jones said. “And I 
think there’s at least a [legal] argument 
that that vote needed to be in closed 
session and withheld from the public 
up until the point where the lawsuit 
was actually filed.”

“Under [the usual] rules of order, 
you would record who was dissent-
ing, and who was in favor of a particu-
lar decision,” Jones said. “I think that 
would call for a disclosure of how each 
member of the state board voted.”

Jones, a Durham County assistant 
district attorney from 2012-14, earned 
his law degree from the University 
of North Carolina at Chapel Hill. He 
teaches communications at Elon Uni-

versity, specializing in transparency 
and open government laws.  

CJ tried multiple times to access 
the state board’s closed session voting 
record. Cobey confirmed the closed-
session vote, but he declined to divulge 
the voting record, citing attorney-client 
privilege. A majority of board mem-
bers voted for the suit, he said.

CJ also contacted former North 
Carolina Supreme Court Justice Bob 
Orr, the board’s lawyer for the H.B. 17 
suit, who redirected questions to the 
state board’s four staff attorneys. All 
were contacted by email, but none had 
responded by press time.

“That is almost more concerning 
to me than the fact that they voted in 
closed session,” Jones told CJ. “The one 
thing that the meetings law is clear on 
is that closed-session minutes should 
be detailed as such that a person who 
was not there can follow along.”

The minutes from the Dec. 28 
meeting fail to include details about 
the closed session. The document says 
members “went into Closed Session 
to discuss matters of attorney/client 
business on confidential and privi-
leged matters.”

The minutes immediately skip to 
a record of adjournment.

An open government guide com-
piled by Gov. Roy Cooper during his 
time as state attorney general says, 
“every public body is required to keep 
full, accurate minutes of all portions of 
all official meetings, including closed 

sessions. … [T]hese minutes are public 
record, subject to public inspection and 
copying.” The guide exempts minutes 
that would compromise confidential 
information or operations.

While Cooper’s document is large-
ly silent on voting records, it does speci-
fy that public bodies may not use secret 
ballots, and that, in the case of written 
ballots, “the minutes of the meeting 
must show the vote of each member 
who votes; the written ballots must be 
made available for public inspection.”

Lt. Gov. Dan Forest, a member 
of the state board who supports H.B. 
17, spoke out against suing over the 
education-related changes in the law. 
Forest was present for the board’s Dec. 
28 vote, as was former Superintendent 
Atkinson.

CJ requested a record of the vote 
from Forest’s office but did not get it.

Political considerations often 
sway governing boards to move con-
tentious discussions behind closed 
doors, Jones said. It’s a normal reac-
tion, but it’s also wrong, he concluded.

“It’s not necessarily nefarious … 
but when I do hear about problems 
with public bodies and open-meetings 
law, it’s often about this kind of discus-
sion — something that’s going to be 
politicized. And, for whatever reason, 
the board is trying to have a public 
policy discussion behind closed doors 
— which is exactly what the open-
meetings law is intended to prevent,” 
he said.

Court halts shift of power from state board to DPI

State Board of Education Chairman Bill Cobey, pictured here at a January meeting, has not disclosed how board members voted 
when they chose to file a lawsuit challenging the constitutionality of House Bill 17. (CJ photo by Kari Travis)
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Gov. Roy Cooper says he wants 
to defund North Carolina’s 
Opportunity Scholarship Pro-

gram, putting him at odds with North 
Carolina’s conservative legislative ma-
jority.

"Obviously there will be no 
voucher funding in any budget that I 
propose with the General Assembly," 
Cooper told The Associated Press be-
fore his Jan. 1 inauguration.

Cooper’s statement previews 
more than a partisan scuffle. It also 
raises questions about the security of 
roughly 5,300 low-income students 
who now depend upon Opportunity 
Scholarships to attend private schools 
of their choosing.

And it came against the backdrop 
of National School Choice Week, a cel-
ebration from Jan. 23-29 of state-fund-
ed education alternatives such as char-
ter schools, along with direct aid in the 
form of school vouchers or tax credits 
to parents who send their children to 
private schools.

North Carolina’s Opportunity 
Scholarship Program, active since 
2015, gives low-income students up to 
$4,200 per year to pay for tuition, trans-
portation, and other private-school ex-
penses.

If the funding is withdrawn, the 
recipients would have to return to pub-
lic schools, an outcome that is not good 
for students or taxpayers, said Wake 
County attorney Paul “Skip” Stam, for-
mer state House majority leader.

“Opportunity Scholarships al-
ready are banked into the law, so [Coo-
per] would have to have a provision in 
his budget to defund them,” Stam told 
Carolina Journal.

The cost-per-student in tradi-
tional public schools is much higher 
than the $4,200 scholarship, so Cooper 
would have to find room in the budget 
to cover the difference. The state would 
spend more money if it had to educate 
those students in public schools, Stam 
said.  

The vouchers are funded for 10 
years, and the program’s budget will 
increase by $10 million every year 
through 2027. A total of $145 million is 
appropriated to provide scholarships 
for 36,000 children over the next decade.

Cooper’s likely attempt to un-
dermine the program raises questions 
about what would happen if the law 
were challenged again in the North 
Carolina Supreme Court, said John 
Hood, chariman of the John Locke 
Foundation.

The Opportunity Scholarship 
Program launched officially in 2014, 
but a constitutional challenge stalled 
proceedings until the next year. The 
case went before the state’s highest 
court, where justices, in a 4-3 vote, de-

clared it constitutional. School-choice 
advocates in the state legislature laud-
ed the decision.

But the governor will block the 
program in any way possible, and sim-
ply defunding school vouchers prob-
ably won’t work. The state legislature’s 
Republican majority would override 
the decision in their final budget, Hood 
said.

“I don’t believe the fact that Coo-
per includes [no funding] in his bud-
get is really a fatal issue, because the 
legislature will just do away with it,” 
he said. “But it does illustrate the kind 
of conflict that you should expect ev-
ery year under a Democratic governor. 
He’s not going to accept the argument 
for the existence of Opportunity Schol-
arships. The Left is not going to accept 
without challenge the existence of Op-
portunity Scholarships. They thought 
they might win under the previous Su-
preme Court. They didn’t.”

The Supreme Court tilted left in 
November when Wake County Superi-
or Court Judge Mike Morgan, a Demo-
crat, defeated former Associate Justice 
Bob Edmunds, a Republican.

Because school vouchers were 
declared constitutional by the state’s 
highest court, said Stam, another chal-
lenge isn’t likely.

Lisa Snell, director of education 
and childhood welfare at the Reason 
Foundation, told CJ that North Caro-
lina’s voucher program is safe from 
another Supreme Court battle. But, 
she said, legislators should prepare for 
other action from Cooper.

“The question is: can the gover-
nor reverse the funding in some way?” 
Snell said. “I think he could say, ‘I want 
to pass a law that gets rid of the pro-
gram — that no longer appropriates it.’ 
If he wanted to do something, I would 
think that he would take a direct hit at 
the program at this point.”

Cooper hasn’t specified exactly 
how his budget would deal with the 
scholarships.

President Trump’s nomination of 
Betsy DeVos to become secretary of the 
U.S. Department of Education prob-
ably has caused some extra “hand-
wringing” over school-choice issues, 
Rep. Craig Horn, R-Union, told CJ.

During her confirmation hear-
ings, DeVos came under fire from 
Democrats and left-leaning activists 
for donating $5,000 to the Foundation 
for Individual Rights in Education, a 
nonprofit organization that defends 
civil liberties on university campuses 
and has been critical of the lack of due 
process afforded college students who 
are accused of sexual assault. (The 
FIRE’s executive director, Robert Shib-

ley, lives in the Triangle.) 
Such squabbles distract from the 

most important part of the discussion, 
Horn said.

“Why don’t we focus on out-
comes for kids? Let’s focus on that and 
keep that as the most important issue,” 
Horn said. “I think that public educa-
tion is not only a fundamental require-
ment by our constitution, but all of the 
public education is a civil rights issue. 
It’s an economics issue. And it’s the 
right thing to do. But not everything 
works for everyone. And our obliga-
tion under the state constitution is to 
provide a quality education … and 
what works well for Sally might not 
work so well for Lisa. And my job is 
to get each and every one of those kids 
the education that they deserve.”

Hed here

Cooper, NCGA will butt heads over Opportunity Scholarships

BOOKS AUTHORED BY JLF STAFFERS

By Roy Cordato
Vice President for Research 
John Locke Foundation

“Cordato’s book is a solid
performance, demonstrating 
impressive mastery of both 
the Austrian and neoclassical 
literature.”

Israel Kirzner
Cato Journal

Efficiency and Externalities
in an Open-Ended Universe  

www.mises.org

Students celebrate National School Choice Week. (Image courtesy of National School Choice Week) 
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The lead attorney representing 
landowners in a landmark prop-
erty rights case says North Caro-

lina residents must know how Gov. Roy 
Cooper’s pick for transportation will 
handle compensation for the plaintiffs.

Matthew Bryant of Winston-Sa-
lem was key in instigating the Map Act 
lawsuit against the N.C. Department of 
Transportation decided last year by the 
N.C. Supreme Court.

He says Jim Trogdon, Cooper’s 
pick for transportation secretary, has 
been “front and center” in the property 
owners’ ongoing legal battle. Trogdon, 
he said, has been part of the DOT’s de-
lay tactics, and Trogdon’s involvement 
in implementing the Map Act should 
be “front and center” in the state Sen-
ate’s process of confirming Trogdon to 
head NCDOT.

“Our perspective is, is he going 
to be part of the problem?” Bryant 
said. “No one’s being part of the solu-
tion up there.”

North Carolina’s Map Act, enact-
ed by the General Assembly in 1987, 
allows the DOT to file a highway cor-
ridor map with local officials and pro-
hibits local governments from issuing 
building permits or owners from sub-
dividing property within the corridor. 
It was intended to hold down costs to 
the state for highway projects by pre-
venting development.

Bryant cited several instances in 
which he said Trodgon actively de-
layed compensation to landowners 
whose property was within the Win-
ston-Salem Northern Beltway corridor.

“In an Aug. 20, 2010, letter from 
Trogdon to a property owner, Trogdon 

wrote that DOT officials contacted For-
syth County and Winston-Salem plan-
ning officials asking that they forward 
any property improvement request to 
DOT before a decision is made,” Bry-
ant noted.

Bryant also cited Trogdon’s depo-
sition in the Map Act lawsuit, a photo 
of Trogdon at a property owners meet-
ing, and an affidavit from one of the 
property owners about the meeting.

“He told owners that there was 
no timetable for purchasing property 
in the Beltway, and that it would likely 
be over 10 years before anything at all 
happened,” property owner Barbara 
Clapp said in her deposition. “Mr. 
Trogdon told owners like myself that 
we could not improve or subdivide 
property because that would increase 
the value of our property when NC-

DOT did get around to buying it. He 
did say we could paint and re-carpet. I 
found this insulting and thoughtless.”

Bryant said the delays will result 
in a lot of property owners, many of 
them elderly, dying before they receive 
their compensation.

“Shame on them,” Bryant said.
While the N.C. Supreme Court 

didn’t invalidate the Map Act last 
year, it did rule that, by invoking the 
act, the DOT was taking the plaintiffs’ 
property, thereby requiring just com-
pensation.

A Superior Court judge last fall 
set a timetable for the DOT to complete 
appraisals and begin making deposits 
to property owners within highway 
corridors under the Map Act.

The order gives property owners 
six months to review and conduct their 

own appraisals once the DOT delivers 
its deposit and appraisal. Owners then 
will have one month to notify the DOT 
whether they accept or reject the valu-
ation as just compensation.

If the owner rejects the valuation, 
the parties will enter mediation, which 
must be concluded within six weeks of 
the property owner’s notice of rejec-
tion. Cases not resolved at mediation 
will go to trial.

Bryant said the DOT will have to 
make hefty interest payments to prop-
erty owners, as the land was tied up for 
years by the law and the subsequent 
lawsuit. “They have cost the state on 
these pieces of property somewhere 
between $50 million and $100 million 
in interest,” Bryant said.

But in late December, the N.C. 
Court of Appeals blocked last fall’s 
Superior Court order by issuing a 
temporary stay until an appeal could 
be heard. The Court of Appeals action 
was in response to a request by the 
DOT.

Trogdon could not be reached for 
comment. Cooper’s press office failed 
to respond to efforts seeking comment.

The General Assembly was re-
turning to Raleigh to begin its 2017 ses-
sion at press time. In December, law-
makers enacted a law implementing a 
state constitutional provision requir-
ing the governor’s Cabinet officials to 
obtain consent of the Senate, but the 
process for obtaining Senate consent 
had not been worked out.

After the state Supreme Court 
decision last year, the General Assem-
bly approved a bill putting further im-
plementation of the Map Act on hold 
and asking the DOT to come up with a 
different way of acquiring property in 
highway corridors.

Map Act victims wary of Cooper’s transportation pick

http://www.facebook.com/jlf.carolina.journal

Property owners in the Winston-Salem Northern Beltway Project worry that NCDOT 
secretary Jim Trogdon may delay payments they are due. (CJ graphic)
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The first week of January, 
Triangle Business Jour-
nal ran a story with the 

headline, “Raleigh Convention 
Center director wants to double 
its size.” In it, Doug Grissom, 
director of the Raleigh Con-
vention Center, said there was 
more demand than the center 
could meet and that he’d like to 
double the space available for 
events.  “We’d like to expand. 
We’re turning away business. 
The demand is there.”

I was surprised.  Every-
thing I’d heard led me 
to believe the conven-
tion center was losing 
money. Was I wrong? 
Were they actually 
making a profit and 
ready to expand?

One of the things 
about city-owned 
property is that you 
can usually find some 
financials, so I started 
digging around the 
City of Raleigh’s 
government website, and I 
found the Comprehensive An-
nual Financial Report. This is a 
document sure to cure insomnia 
— literally hundreds of pages 
of financial reports and spread-
sheets. But there’s a lot of good, 
hard information in there.

The convention center is 
part of the larger Convention 
Center and Performing Arts 
Complex, which includes the 
Duke Energy Center for the 
Performing Arts and the Red 
Hat Amphitheater.  This means 
that some of the numbers cover 
the whole complex, not just the 
convention center itself, making 
it a little difficult to isolate just 
the convention center numbers 
the way I’d like.  But here’s 
what I did find.

According to the City of 
Raleigh’s own accounts, the 
revenue from user charges at 
the convention center totaled 
just over $6 million last year. 
Expenses were a little more than 
$8 million. That means revenues 
covered only three-quarters of 
expenses last year.  

And if we look at that 
whole convention center and 
performing arts complex? Well, 
the picture is similar, with total 
user charges of a little less than 
$14 million and expenditures of 
more than $17 million. That’s 

before we factor in the debt 
service for the complex, which 
ran to $25.5 million last year. 
The whole operation is deeply 
in the hole. 

Enter the taxpayers. The 
convention center is surviving 
because Wake County taxpay-
ers are subsidizing it (so if you 
live in Wake County, thanks, or 
maybe more appropriately, I’m 
sorry).  We’re not talking about 
a small grant to help make ends 
meet. No, we’re talking tens of 

millions of dollars. The 
Convention Center 
Financing Fund alone 
contributed almost $20 
million last year. That’s 
a fund of occupancy 
and food taxes from 
around the county, so 
every time you go out 
to eat you’re putting 
a little bit into the $20 
million pot that props 
up the Convention 
Center.

If it were a private 
business, the convention center 
wouldn’t be looking to expand. 
Quite the opposite. It would be 
trying to figure out how to gen-
erate more revenue or trim costs 
so that it could avoid imminent 
bankruptcy. It would be in abso-
lute crisis mode.  

And all that demand Doug 
Grissom talks about? Well, it’s 
generated by offering deep dis-
counts.  Wake County taxpayers 
hand the convention center a 
huge pot of cash that it can then 
use to give away hotel rooms, 
or food, or conference space 
for free to the businesses, trade 
associations, and various other 
groups that use the conven-
tion center. You and I pay more 
every time we go out to eat so 
that some big corporation host-
ing a convention can pay less.  
That doesn’t seem to me like a 
very good deal. More conven-
tion center space would only 
increase the amount of those 
subsidies.

Rather than talking about 
expansion, the cConvention 
center should work on figuring 
out how to stand on its own two 
feet. The taxpayers have propped 
it up for long enough.

Julie Tisdale is city and 
county policy analyst for the John 
Locke Foundation.

COMMENTARY

Convention center must 
stand on its own

JULIE
TISDALE

COMMENTARY

The Republican-controlled U.S. 
House of Representatives and 
Senate have passed a budget 

reconciliation measure, the first step in 
“repealing and replacing” Obamacare. 
What would a replacement plan look 
like? 

From a free-market standpoint, 
health reform would mean fewer people 
would rely on government assistance 
when purchasing insurance, whether 
through Medicaid or subsidized private 
coverage offered on Obamacare’s ex-
changes. Reform also means improving 
access to health care for people 
with or without health insur-
ance. 

Consumers need more 
control over health care deci-
sion-making, too. A big help 
would be requiring medical 
providers to tell patients what 
they charge for services. Anoth-
er would be increasing Health 
Savings Account contribution 
limits.

Deregulation also can be 
accomplished at the state level. 
State legislators have many 
opportunities to provide more 
health care freedom to their constituents.

A 2016 study released by the Mer-
catus Center, the “Healthcare Openness 
and Access Project,” measures regulato-
ry controls across 10 different health care 
categories. North Carolina cumulatively 
ranks 43rd. A few notable areas worth 
discussing include health insurance 
laws, occupational and provider regula-
tions, and direct primary care.

State health insurance law
North Carolina is tied for 27th 

with nine other states, ranking near 
the national average on selected health 
insurance laws. While the Affordable 
Care Act has narrowed states’ regula-
tory flexibility when it comes to pricing 
insurance premiums based on age, to-
bacco use, and policyholder residence, 
North Carolina does not enforce these 
rules more strictly than required by 
federal law. 

North Carolina also has legislative 
authority over health benefit mandates. 
These laws increase the cost of health 
insurance coverage because insurers 
are forced to cover or offer services 
that benefit only some populations and 
providers. Pastoral counseling, podia-
try, and psychology services are just a 
few of the 56 mandates North Carolina 
imposes — making us one of the 15 
most onerous states in the nation in this 
category. Policyholders should be able 
to tailor health insurance plans based 
on personal medical needs.   

Occupational and provider 
regulations

Relaxing occupational and pro-
vider regulations also will boost North 
Carolina’s health care freedom ranking. 
Midlevel medical providers like nurse 
practitioners should be able to enjoy 
the full scope of their training. Under 
current law, nurse practitioners must 
practice under direct physician over-
sight when prescribing medications 
and ordering diagnostic tests. Granting 
midlevel providers full practice author-

ity would ease primary care 
shortages in 145 areas across 
the state and mitigate access 
issues in rural and under-
served areas.

Repealing the state’s 
certificate-of-need laws also 
would enhance North Caro-
lina’s health care freedom. 
Under CON, medical entre-
preneurs and doctors must 
receive permission from the 
state to offer certain health 
care services like organ trans-
plants or diagnostic imaging. 
They also must receive per-

mission to build or expand new facilities 
such as long-term care centers, hospi-
tals, and ambulatory surgery centers. 
The law limits medical innovation and 
competition, upholding high health care 
costs and limiting patient choice.

Direct Primary Care
Despite some of North Carolina’s 

stifling health care regulations, many 
primary care doctors in the state are able 
to practice family medicine in innovative 
ways. More than 30 physicians statewide 
have embraced direct primary care, 
allowing patients to receive around-
the-clock health care in exchange for a 
periodic cash fee. This model is similar 
to concierge medicine, but direct-care 
physicians do not accept insurance. 
North Carolina currently is tied for 24th 
with six other states in this category.

Although direct primary care in 
North Carolina is subject to minimal 
regulations, the state could receive a 
higher ranking if the General Assembly 
passed legislation clarifying that direct-
care physicians are not an insurance 
entity. To date, 17 states have passed 
similar legislation.

Protecting direct-care physicians 
from being regulated under the Depart-
ment of Insurance would secure this 
free-market health care model.

Katherine Restrepo is director of 
health care policy for the John Locke Foun-
dation’s

State-level deregulation can 
replace Obamacare

KATHERINE
RESTREPO
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Legislators agreed in December 
to use millions of dollars from 
North Carolina’s “rainy day” 

reserves. Now some are also pursuing 
clearer rules for using reserves in the 
future.

New rules could lead to major 
long-term benefits 
for state finances.

It would be 
hard to find some-
one who disagrees 
that Hurricane 
Matthew and 
western wildfires 
represent the type 
of “rainy day” the 
fund was estab-
lished to address. 
The House and 
Senate unanimous-
ly approved using reserves to address 
disaster relief.

But it might surprise you to 
learn that North Carolina is one of 
only five states across the country 
with no clear definition of “rainy day.” 
Yes, lawmakers can use the money for 
disasters. They can dip into the fund 
to cover unanticipated budget short-
falls.

At the same time, nothing blocks 
them from using reserves to start or 

expand other government programs. 
In other words, the rainy day fund’s 
viability depends on lawmakers’ will-
ingness to keep their hands out of the 
cookie jar.

In recent years, the Republican-
led General Assembly has exer-
cised enough self-control to rebuild 
reserves. While lawmakers deserve 
credit for building their savings ac-
count, they might merit even more 
applause in the months ahead. They 
are considering rules that would 
guide future use of the rainy day 
fund.

A Legislative Research Commis-
sion subcommittee focused on sev-
eral related questions: When should 
lawmakers add money to reserves? 
When should they consider spending 
reserves? What’s the optimal size of 
reserves?

Two “key characteristics” sepa-
rate good state government savings 
reserve policies from bad ones. That’s 
the assessment from Steve Bailey 
of The Pew Charitable Trusts. First, 
policies in law set aside a portion 
of higher-than-normal tax revenue 
growth for reserves. Second, good 
laws clearly define when lawmakers 
can use that revenue.

Once lawmakers address saving 

and spending questions, they can 
determine the savings reserve’s ap-
propriate size. The General Assem-
bly already operates with a goal of 
setting aside 8 percent of the annual 
operating budget for savings. Fiscal 
hawks want a higher standard.

Moving forward, advocates 
of new savings rules have several 
goals. First, they want the gover-
nor’s budget to set aside 15 percent 
of year-over-year revenue growth 
for savings. For instance, $600 mil-
lion in growth would lead to a $90 
million savings deposit.

No savings would be required 
during years when revenue growth 
falls short of the prior year’s total. 
Nothing in state law would stop 
lawmakers from setting aside more 
money if they place a high priority 
on building state reserves. 

Reformers also would boost 
the rainy day fund’s optimal size. 
Adapting a fiscal model from Min-
nesota, legislative staffers estimate 
North Carolina’s goal would jump 
from 8 percent of annual operating 
revenue to 13 percent — enough to 
cover a projected worst-case eco-
nomic downturn.

Lawmakers also would limit 
rainy day spending. The fund could 

cover year-over-year declines in 
state government revenue, budget 
deficits, natural disasters, and legal 
settlements. Lawmakers would 
need votes from two-thirds of the 
House and Senate to spend rainy 
day funds larger than 7.5 percent of 
the prior year’s operating budget.

Some fiscal hawks would like 
to build these safeguards into the 
state constitution. Others believe 
that idea can wait. “I’m not as much 
right this moment pushing for a 
constitutional amendment until 
we can get something in place and 
see that it works,” said Sen. Brent 
Jackson, R-Sampson, a leading pro-
ponent of reform. “Once it works, 
and we can understand it, we can 
explain it to the population to let 
them vote on it.”

Lawmakers will have time to 
debate these ideas, now incorpo-
rated into House Bill 7. These safe-
guards could help North Carolina 
prepare for the next Hurricane Mat-
thew, the next large-scale wildfire, 
or the next recession without wor-
rying about placing state budget 
finances in long-term jeopardy.

Mitch Kokai is senior political ana-
lyst for the John Locke Foundation.

Legislators’ rainy day fund a smart fiscal move

MITCH
KOKAI
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The lodge would compete with 
private businesses as well.

Details and specific revenue pro-
jections in the report, much like the 
lodge itself, aren’t easy to find. 

The report is filled with statistics 
about visitors to Hyde County but fails 
to estimate the actual economic impact 
a lodge restoration would have on visi-
tation to the area. The state has spent 
$6 million on the project, and the re-
port estimates it will take another $8.3 
million to complete it.

A private partner hasn’t been 
named, at least officially. But an archi-
tect associated with the project has said 
the partner is Hyde County business-
man Benjamin Simmons Jr., described 
by the architect as “a local big-time 
farmer” and “a good businessman.” 
Simmons, who also goes by the first 
name Jamin, is involved in several 
business ventures and in December co-
hosted Donald Trump Jr. on a hunting 
trip in Hyde County.

To make operation of the lodge 
economically viable, Wildlife Resourc-
es and Hyde County would develop a 
Mattamuskeet Lodge brand to gener-
ate revenue. 

“Mattamuskeet Lodge has au-
thentic intangible qualities that can be 
marketed and applied not only to the 
facility itself but also licensed to relat-
ed local supporting businesses such as 
hunting guides, outfitters, local hotels 
and restaurants, seafood markets, and 
artists,” the report says.

“It is proposed that local busi-
nesses meeting certain quality control 
standards can enter into a contract to 
become an ‘affiliate’ of the lodge. Af-
filiates will be included in marketing 
opportunities, advertising campaigns, 
and lodge booking services. They will 
also be able to use the Mattamuskeet 
Lodge brand to promote their busi-
nesses.” 

The report did not estimate how 
much a local business would pay to 

use the brand. Nor did it contain inter-
views with local businesses about the 
feasibility of such an arrangement.

The plan simply won’t work, 
Hyde County motel owner Mark Cara-
wan told Carolina Journal. 

“I cannot think of any Hyde 
County business that would pay mon-
ey to use a branding scheme developed 
and managed by the state.”

Carawan supports plans to re-
store the lodge as an education and 
community center, but, he said, “This 
plan appears to be at odds with the 
federal legislation that gave the build-
ing to the state.” 

He’s referring to the Lake Matta-
muskeet Restoration Act, which Con-
gress passed in 2006. The federal gov-
ernment agreed to transfer the lodge 
to the state of North Carolina so long 
as the state restored and maintained 
it and “use[d] the property as a public 
facility dedicated to the conservation 
of the natural and cultural resources of 
North Carolina.”

The law says if the secretary of 

the U.S Department of Interior at any 
time determines the real property con-
veyed isn’t being used for the stated 
purpose, the secretary can revert the 
property back to the U.S. government.

The proposed concept also may 
run afoul of the Umstead Act, a state 
law prohibiting government agencies 
from operating facilities that will com-
pete with private businesses. WRC, as 
a means of circumnavigating the law, 
proposes setting up an independent 
board to manage the lodge operations 
contract, even though WRC would ap-
point a majority of that board’s mem-
bers. 

WRC contracted with Brian Dab-
son of the School of Government at the 
University of North Carolina at Chapel 
Hill to write a portion of the current 
report. Dabson’s study is called “Eco-
nomic Development Impact of Reno-
vating Mattamuskeet Lodge.” 

“It is important to note at the out-
set that the actual impact of renovation 
will be determined by a host of policy, 
operational, and individual choices. As 

such there can be no definitive quanti-
fiable return on public investment,” he 
wrote.

The report included many statis-
tics of past visitors to the Hyde County 
area but no projections of the lodge’s 
potential impact.

“There have been no forecasts 
of the additional visitation levels over 
and above the current levels estimated 
to be between 32,750 and 58,000 refuge 
visitors that might be generated by a 
refurbished lodge,” Dabson states.

His top conclusion? “The histori-
cal and cultural importance of Matta-
muskeet Lodge to the state of North 
Carolina may be justification in of itself 
for completing the renovation.” 

The restoration plan calls for “14 
simple but refined guest rooms, a farm-
and-sea-to-table dining room, and 
ample common areas for visitors and 
guests to connect with the rich natural 
and cultural identity of the region.”

The 23,000-square-foot lodge 
building, which sits on the south side 
of the lake, originally housed massive 
pumps used to drain water from the 
lake bed so the land could be diverted 
for farming. The smokestack was for 
the exhaust from the coal-fired steam 
boilers.

As for the private partner, several 
events point to Simmons having the in-
side track. 

During Hyde County’s Swan 
Days on Dec. 10, Raleigh architect 
Mark Williard held a public presen-
tation about the status of the lodge 
restoration project. Williard, who has 
worked for WRC for several years as 
part of the lodge design team, said 
Hyde County Manager Bill Rich iden-
tified Simmons as someone who was 
willing to operate the facility. Williard 
said Simmons already was working 
with the design team on ideas for reno-
vation. His son, Benjamin Simmons III, 
has been a Hyde County commissioner 
since 2014.

Williard said Simmons is “a local 

State may turn Mattamuskeet Lodge over to private party
Continued from Page 1

The state Wildlife Resources Commission in late January released a new plan to 
restore the state-owned Lake Mattamuskeet Lodge building in Hyde County and turn 
operations over to a private partner. (CJ Photo by Don Carrington)

1773 
Provincial Congress 
authorized building a 
canal to drain the lake 
into the Pamlico Sound

1909 
N.C. General Assembly 
establishes the 
Lake Mattamuskeet 
Drainage District

1911 
State sells lake 

to the Southern 
Land Reclamation 

Company

1915 
Company renamed 
New Holland Farms, 
and pump house 
construction starts

1920-26 
Lake drained

1932 
Private owners 

abandon drainage 
project

1933 
President Roosevelt establishes 
Civilian Conservation Corps to 
combat unemployment

1934 
U.S. government 
buys the lake and 
surrounding land

1935 
CCC begins 
transforming pump 
house into a lodge

1937 
Building 
opens as a 
lodge

1916 
Pump house 
completed, and lake 
draining begins

The following timeline, dating to colonial times, highlights significant dates in the history of Lake Mattamuskeet and the pump house, which later became a lodge.

Timeline of Events
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big-time farmer. He owns the Berkley 
Manor in Ocracoke. He does outdoor 
event hunting tours and all kinds of 
things. He’s a good businessman,” 
said Williard. Simmons purchased the 
Berkley Manor in 2012 and operates it 
as a wedding and special-event facility.

Public records show Simmons is 
an owner or partner in about 20 com-
panies and owns or co-owns several 
tracts in Hyde County. The largest to-
tals more than 10,000 acres. He and his 
wife, Pam, own Dare to Hyde Outdoor 
Adventures and are affiliated with a 
county-based nonprofit, Cross Trail 
Outfitters, described as a Christian-
based charity that mentors young men.

“Dare to Hyde Outdoor Adven-
tures and Cross Trail Outfitters were 
pleased to co-host Donald Trump Jr. 
this past week,” Jamin Simmons post-
ed to Facebook on Dec. 23. The Face-
book posts included photos of Jamin 
and Pam posing with Trump Jr., who 
was wearing a Cross Trail Outfitters 
hat. 

On Jan. 6-7, WRC hosted an event 
in Hyde County for state legislators. 
The flier said: “The North Carolina 
Wildlife Resources Commission invites 
you to attend Hyde County Economic 
Development Summit 2017 ‘Restoring 
Mattamuskeet Lodge.’” The event was 
held at Dare to Hyde Adventures Out-
post, an old motel Simmons purchased 
in 2015. A WRC official told CJ that all 
members of the N.C. House and Senate 
received invitations. 

History
Interest in draining the shallow 

lake goes back to 1773, because farmers 
wanted access to the fertile soil at the 
bottom of the lake. The Provincial Con-
gress authorized building a canal to 
drain the lake into the Pamlico Sound. 
The average depth of the lake is two 
to three feet, depending on the season. 
In 1911 the state sold the lake and sur-
rounding land to a private company 
that planned to drain it and convert it 
to farmland. The company planned a 
new city, to be named New Holland. 

In 1916 the company completed 
the pump house and began trying to 

drain the lake. Because the bottom of 
the lake is below sea level, efforts to 
keep it drained were unsuccessful. The 
private owners abandoned the proj-
ect in 1932 and sold the lake and sur-
rounding land to the federal govern-
ment in 1934.

The federal government desig-
nated the 50,000-acre refuge Lake Mat-
tamuskeeet Wildlife Refuge, managed 
by the U.S. Fish and Wildlife Service. 
The centerpiece is the 40,000-acre lake, 
about 18 miles long by seven miles 
wide and the largest freshwater body 
in North Carolina. The region is a pop-
ular destination for bird watching, as 
well as duck and bear hunting.

In 1935 the Civilian Conservation 
Corps began renovating the building 
for a lodge, and the smokestack be-
came an observation tower. In 1937 the 
facility opened as a lodge and operat-
ed that way until 1974, when Fish and 
Wildlife closed it because of operating 
losses. In 1981 a group of Hyde County 
residents was successful in placing the 
building on the National Register of 
Historic Places. 

Through the efforts of former 
state Senate leader Marc Basnight, a 
Dare County Democrat, the federal 

government transferred the building 
and six acres to North Carolina in 2006. 

Endless studies
In 1988 the General Assembly 

funded a study to evaluate the possi-
bility of reopening the building. “The 
Regional Development Institute of 
East Carolina University coordinated 
the study and declared the building 
structurally sound and worth saving,” 
according to Lake Mattamuskeet, New 
Holland, and Hyde County, a 1999 book 
by Lewis Forrest.

In 2008 the WRC released a plan 
for the facility calling for it to become 
“operationally more like a bed and 
breakfast,” instead of the primitive fa-
cility it had been for years. CJ reported 
on that study in 2009. WRC failed to 
follow through on that plan.

On March 16, 2016, a group of 
renovation advocates held a presenta-
tion for the House Select Committee on 
Wildlife Resources. The group includ-
ed WRC Executive Director Gordon 
Meyers, Hyde County’s Rich, and Ja-
min Simmons, who was listed as being 
from Mattamuskeet Ventures. Accord-
ing to the meeting minutes, Simmons 
“presented about the Mattamuskeet 

Lodge Restoration Project and the 
public-private partnership to restore 
the lodge.” Simmons “stated that the 
ability to brand the lodge was the most 
important factor in making the venture 
profitable.”

Later, a provision in the 2016 
budget bill ordered WRC to undertake 
advanced planning for the completion 
of renovations, and “explore opportu-
nities for a public-private partnership 
for the future operation of the lodge 
and to optimize the sustainability and 
benefit of the lodge to the community.” 
The General Assembly also authorized 
WRC to spend up to $200,000 of its 
General Fund appropriation to con-
duct those activities. The provision re-
quired the WRC to report its findings 
to the Joint Legislative Oversight Com-
mittee on Agriculture and Natural and 
Economic Resources no later than Jan. 
15, 2017.

About the WRC 
The Wildlife Resources Commis-

sion, created by the General Assembly 
in 1947, is a state agency responsible for 
managing, conserving, and regulating 
North Carolina’s wildlife resources. 
The commission, according to current 
law, has 19 members. Each shall be “an 
experienced hunter, fisherman, farmer, 
or biologist, who shall be generally in-
formed on wildlife conservation and 
restoration problems.” 

The General Assembly appoints 
eight commission members, four each 
from the House and Senate. Those ap-
pointments are for two-year terms. The 
governor appoints the remaining 11 
members, one from each of nine WRC 
districts serving staggered six-year 
terms, and two at-large members serv-
ing four-year terms.

The commission’s annual budget 
for fiscal year 2015 was about $80 mil-
lion, with $25 million coming from the 
federal government, $20.5 million from 
the sale of hunting and fishing licenses, 
and $11 million from the state’s Gen-
eral Fund. John Litton Clark of Clinton 
is chairman of the commission, which 
has about 600 full-time employees led 
by executive director Meyers.

1974 
Lodging 
operations 
terminated

2006 
Sen. Marc Basnight 

initiates e�orts to 
acquire the building 
(14-mile sewer line)

2006
Federal government 
transfers building 
and 6 acres to state

2008 
WRC releases first 
study on possible 
use of building

2017 
WRC releases another 
study on possible use 
of building

NOTE: Information from Images of America: Lake Mattamuskeet, New 
Holland and Hyde County by Lewis C. Forrest, Lake Mattamuskeet 
Foundation, and Carolina Journal.

Operating losses led the U. S. 
Fish and Wildlife Service to 
close the lodge.

Hyde County motel owner Mark 
Carawan

Raleigh architect Mark Williard 
gives a public presentation about 
project.
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Friday, Dec. 9 
 » Gov. Pat McCrory issues proclamation 

calling for a special session of the General 
Assembly on Dec. 13 to consider relief for 
Hurricane Matthew and the western wild-
fires, “and for the purpose of addressing 
any other matters the General Assembly 
elects to consider.”

Saturday, Dec. 10
 » News & Observer story cites Democratic 

concerns that an open-ended session 
would allow the GOP-controlled Gen-
eral Assembly to consider “court packing” 
legislation after the election of Democrat 
Mike Morgan to the N.C. Supreme Court. 
The election gave Democrats a majority on 
the officially nonpartisan court. The N.C. 
Constitution gives the General Assembly 
the authority to expand the N.C. Supreme 
Court from seven members to nine.

Monday, Dec. 12 
 » Senate leadership aide Amy Auth responds 

to questions about potential “court packing.” 
Auth says, “[Senate Republicans] are care-
fully reviewing what Gov.-elect Roy Cooper 
did as Senate Majority Leader in 2000 and 
prior, and will have to meet as a caucus to 
determine if they would address any other 
issues.” In 2000, Cooper and the then-
Democratic-controlled General Assembly 

added three judges to the N.C. Court of 
Appeals, allowing outgoing Democratic 
Gov. Jim Hunt to appoint the judges in 
December 2000.

Tuesday, Dec. 13
 » The General Assembly convenes.
 » McCrory addresses the House Appropria-

tions Committee, thanking them for return-
ing to Raleigh and approval for a $200.9 
million disaster relief package for Hurricane 
Matthew and western wildfires.

 » The House Appropriations Committee, and 
later the House Finance Committee, give 
their blessing to the recovery package. 
The full House unanimously approves the 
recovery package.

Wednesday, Dec. 14
 » McCrory, for the second consecutive day, 

visits the legislative complex, repeating his 
request for recovery aid, this time to the 
Senate Appropriations Committee. McCrory 
emphasized the need for money for rental 
housing. “A lot of poor people don’t own 
their homes,” McCrory said.

 » The Senate Appropriations Committee 
and Senate Finance Committee approve 
the plan, with minor changes. The Senate 
unanimously approves the aid package, 
sending it back to the House for concur-
rence to the Hurricane Matthew/wildfire 
recovery bill.

 » While the House is waiting on paperwork to 
arrive for a final vote on the aid package, 
Lt. Gov. Dan Forest and House Speaker 
Tim Moore announce a proclamation calling 
for a separate special legislative session to 

begin shortly after the Hurricane Matthew 
session ends.

 » The House unanimously concurs with 
the Senate’s minor changes to the relief 
package. The bill goes to McCrory, and the 
special session adjourns.

 » Forest and Moore gavel a new special ses-
sion to order at 2 p.m.

 » Rep. Darren Jackson, D-Wake, rises to 
voice a protest under Article II, Section 18 
of the N.C. Constitution. That provision 
reads, “Any member of either house may 
dissent from and protest against any act 
or resolve which he may think injurious to 
the public or to any individual, and have 
the reasons of his dissent entered on the 
journal.”

 » Thirty-eight Democrats follow Jackson’s 
lead and lodge similar constitutional pro-
tests. Jackson and many Democrats allude 
to concerns over potential packing of the 
Supreme Court. 

 » The legislative chambers recess to caucus. 
GOP House leaders say they know of no 
plans to file a “court packing” bill but give 
few details about the reason for the special 
session. Rep. David Lewis, R-Harnett, 
tells reporters to expect legislation shifting 
powers from the executive branch of state 
government to the legislative.

 » Sen. Bob Rucho, R-Mecklenburg, files 
Senate Bill 4, which would modify the State 
Board of Elections. The number of SBOE 
members would increase from five to eight 
— four Republicans and four Democrats 
— with the governor appointing half the 
members and legislative leaders ap-

Lewis, R-Harnett, chairman of the 
House Rules Committee. Other 
sponsors are Deputy Majority 
Whip Chris Malone, R-Wake; Rep. 
Chuck McGrady, R-Henderson; 
and Rep. Ken Goodman, D-Rich-
mond.

McGrady and Lewis also 
were primary sponsors of House 
Bill 3 in 2016, which originally 
dealt only with eminent domain. 
Amendments were added in the 
Senate to lower the personal in-
come tax cap, create an Emer-
gency Savings Reserve Fund, and 
preserve the right to hunt and fish.

During debate on the con-
stitutional amendment last year, 
Sen. Brent Jackson, R-Sampson, 
said North Carolina is one of only 
a few states that does not outline 
eminent domain powers in its 
constitution.

Teacher pay and education
Student-based funding for 

North Carolina’s K-12 schools is 
one step closer to becoming law. 

House Bill 6, which seeks to 
form a Joint Legislative Task Force 
on Education Finance Reform, 
was filed Jan. 25 by Rep. Craig 
Horn, R-Union, and Rep. Marvin 
Lucas, D-Cumberland. 

If approved, the task force 
would review the current school 
funding system and make rec-
ommendations on appropriating 
money so that students benefit 
over school districts, formally la-
beled Local Education Authorities.

Horn, chairman of the House 
Committee on Education Appro-
priations, in 2016 commissioned a 
135-page report investigating how 
the Department of Public Instruc-
tion distributes money to school 
districts. 

The system is broken, the 
report found, as it favors wealthy 
districts over low-income areas. 
Disabled students and students 
with limited English proficiency 
were adversely affected, as well. 

LEAs are assigned dollar 
amounts that are divided among 
schools, often according to the 
number of job positions within 
a district. This funding model is 
what Horn calls the “warm-butts-
in-seats” method. That process is 
ineffective and unfair to kids, he 
told Carolina Journal in a 2016 in-
terview. 

An overhauled system 
would pay LEAs according to 
the number students they serve, 
rather than by funding districts 

Continued from Page 1

NCGA returns

A crazy December at the General Assembly
House Speaker Tim Moore, at top right, confers with other House members during the House Bill 2 repeal session in late 
December. (CJ photo by Don Carrington)

Matthew, fires, 
rancor, and 
reorginization

Continued Next Page
Continued Next Page
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pointing the other half. County boards 
of elections would increase from three 
members to four — two Republicans and 
two Democrats. The bill would combine the 
State Ethics Commission membership and 
functions into the State Board of Elections 
and modify the appeals process for facial 
constitutional challenges of laws passed by 
the General Assembly.

 » Lewis files House Bill 17, which would 
redefine the roles of the newly elected 
GOP superintendent of public instruc-
tion and the State Board of Education by 
shifting many powers from the state board 
to the superintendent. In addition, it would 
require Senate confirmation of Cooper’s 
Cabinet appointees, as well as those of 
future governors. The bill also strips the 
governor of his appointments to boards of 
trustees at UNC system schools and slices 
the number of political appointments for the 
new governor.

Thursday, Dec. 15
 » McCrory signs the Hurricane Matthew/west-

ern wildfire relief package bill into law.
 » Cooper holds a press conference in which 

he blasts the “back handed way” lawmakers 
were conducting the special session. “Most 
people might think this is a partisan power 
grab, but it’s really more ominous,” he said.

 » The Senate, on a party line 30-16 vote, ap-
proves S.B. 4 and sends it to the House.

 » The House, on a near party-line 70-36 vote, 
approves H.B. 17 and sends it to the Senate.

Friday, Dec. 16
» The House, on a near party-line 63-27 vote, 

approves S.B. 4 and sends it back to the 
Senate for concurrence. The Senate con-
curs to minor changes to the bill and sends 
it to McCrory, who signs it later that day.

 » The Senate passes H.B. 17 on a 24-13 
party-line vote and sends it back to the 
House for concurrence. The House concurs 
and sends the bill to McCrory.

 » The General Assembly approves a resolu-
tion confirming Yolanda Stith, wife of the 
governor’s chief of staff, Thomas Stith, to 
the Industrial Commission.

 » The General Assembly adjourns the special 
session. A court-packing bill is never filed.

Monday, Dec. 19
 » The Charlotte City Council repeals portions 

of its LGBT/bathroom ordinance that led to 
North Carolina’s controversial House Bill 2 
under the condition that lawmakers repeal 
H.B. 2 by the end of the year. 

 » McCrory signs H.B. 17 into law.

Tuesday, Dec. 20
 » McCrory issues a proclamation calling 

the General Assembly into special ses-
sion Dec. 21 to reconsider H.B. 2.

 » Charlotte television station WBTV reports 
that efforts to repeal H.B. 2 were in jeop-
ardy after lawmakers learned the Charlotte 
City Council repealed only portions of its 
LGBT ordinance.

Wednesday, Dec. 21
 » The Charlotte City Council, during an emer-

gency meeting, votes to repeal its entire 
LGBT/bathroom ordinance in an effort to 
salvage the H.B. 2 repeal. 

 » The General Assembly gavels in its 
special session at 10 a.m., but lengthy 
recesses and caucuses rule most of the 
day.

 » Senate leader Phil Berger, R-Rockingham, 
produces a new bill, S.B. 4, to repeal 
H.B. 2 and place a moratorium on any 
new local ordinances like the Charlotte 
ordinance.

 » After lengthy debate, a parliamentary 
move to keep Berger’s substitute bill alive 
fails. The bill dies.

 » The General Assembly adjourns without 
repealing H.B. 2.

 » House Democrats hold a post-session 
press conference bashing the Republican 
legislative leadership for failing to repeal 
H.B. 2.

Wednesday, Dec. 28
 » The State Board of Education, following 

a closed-door meeting, announces plans 
to file a lawsuit challenging a portion of 
H.B. 17, saying it strayed from the N.C. 
Constitution by shifting powers from the 
state board to the superintendent of public 
instruction.

Thursday, Dec. 29
 » Wake County Superior Court Judge 

Donald Stephens grants the State Board 
of Education’s request for a stay on 
implementing the part of H.B. 17 shifting 
powers from the state board to the state 
superintendent.

Friday, Dec. 30
 » Stephens issues a restraining order pre-

venting a revamp of S.B. 4.

according to number of teachers. 
H.B. 6 would install 18 legisla-

tors, nine from both the House and 
the Senate, to sit on the committee. 

House Majority Leader John 
Bell, R-Wayne, said he and Gov. 
Roy Cooper, who are both from 
eastern North Carolina, met more 
than a week earlier in search of 
common ground on a bevy of is-
sues, including those involving 
North Carolina’s teachers.

Taxes, regulation, energy 
policy

Sen. Jerry Tillman, R-Ran-
dolph, Senate Finance Committee 
chair, said tax reform is in play.

“We will take a look at all 
kinds of tax issues, and we’re still 
in the reforming stage on taxes, 
still looking at spreading the base 
out on the sales tax, still lowering 
personal income tax rates,” he said 

Senate leader Phil Berger, 
R-Rockingham, said lawmakers 
would do more “to simplify out-
dated, job-killing rules and regu-
lations” to continue improving 
North Carolina’s business climate.

“We’ll continue to look for 
ways to reduce the tax burden on 
families, small businesses, and 
other job creators, helping them 
keep more of their own money,” 
said Berger.

Leaders of the House and 
Senate have said they want to con-
tinue the pace of tax reform, includ-
ing lowering personal income tax-
es and spreading the sales tax base 
across more areas. Precise details of 
the shape and scope of those goals 
have yet to be worked out.

Tillman said the Republican-
controlled General Assembly has 
increased the standard deduction 
for tax filers (aka the “zero tax 
bracket”) “significantly,” and re-
duced other rates as well.

“I think we’re always look-
ing at the tax code to address is-
sues, to make sure that we are 
being competitive for job growth, 
and that we’re doing things that 
will be beneficial for working fam-
ilies in North Carolina,” said state 
Rep. Nelson Dollar, R-Wake, the 
chief budget writer in the House.

The state tax base has grown 
because Republican policies have 
expanded the private sector, 
spurring investments that have 
put more people to work and in-
creased revenues, House Speaker 
Tim Moore, R-Cleveland, said.

“While sustaining our small 
businesses with tax relief and 
regulatory reform, North Carolina 
is also cultivating core industries 
that can sustain investment in 
our rapidly changing economy,” 
Moore said.

Senators await the opening of the morning session on Jan. 26. (CJ photo by Barry Smith)
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In N.C., community college controversies open Pandora’s box
Issues

in
Higher Education

Recent cases from North Caro-
lina suggest that community 
college governance may be in 

need of an overhaul. Consider Martin 
Community College. 

In 2014 an anonymous let-
ter allegedly written by a group of 
concerned students, faculty, and staff 
was sent to the state’s community 
college system, the school’s board of 
trustees, and lawmakers. It claimed, 
among other things, that 
cronyism, dubious finan-
cial dealings, and disas-
trous management deci-
sions had for years been 
rampant, and had for years 
been ignored by school 
officials.

Last November, the 
State Board of Community 
Colleges released a report 
that substantiated several 
of the allegations in the 
2014 complaint. The situa-
tion was so dire that the state board 
threatened to withhold MCC’s fund-
ing, and it effectively pushed out the 
president, Dr. Ann Britt, by refusing 
to pay her salary. She is resigning in 
March.

The report showed that over 
several years more than $5 million in 
state funding had not been spent by 
MCC. But this was not a case of fiscal 
prudence; state allocations are based 
largely on colleges’ baseline operat-
ing needs — apparently, key staffing 
positions went unfilled and impor-
tant equipment went unpurchased, 
leaving the school in disarray. And 

by fiscal 2015-16, 
the finances had 
reversed. The 
school was at risk 
of operating in the 
red. 

Furthermore, 
state-mandated 
employee bonuses 
had not been paid 
out, and the board 

of trustees 
had become impotent be-
cause of bylaws that vested 
authority in a small campus 
executive committee.

Martin Community 
College responded by pledg-
ing to shore up its finances, 
reassert the full board’s 
power, and provide greater 
transparency. Somewhat 
shockingly, according to 
WITN news, the trustees 
sought to pay Britt $200,000 

“for unused vacation and sabbati-
cal leave”— a plan later vetoed by 
system leaders.

There are supposed to be sev-
eral levels of oversight over North 
Carolina’s 58 community colleges. 
At the campus level, there are boards 
of trustees appointed by the gov-
ernor, local county commissioners, 
and county boards of education. All 
58 boards report to the State Board 
of Community Colleges, which in 
turn reports to the state legislature. 
Further oversight comes from the ac-
crediting body, the Southern Associa-
tion of Colleges and Schools.

Most de-
cision-making 
power is granted 
to trustees, due to 
the belief that their 
local knowledge 
will provide the 
best guidance. 
But too frequently 
they rely on cam-
pus leadership to 
steer them.

Richard Cowan, a long-serving 
MCC board member, told system of-
ficials at their recent meeting trustees 
are often not given meeting materials 
until the day before meetings, and 
those materials are often missing key 
information.

If Cowan, a trustee at a school 
with fewer than 800 students, is 
experiencing such frustration, it’s 
possible that trustees at the state’s 
57 other community colleges, which 
in a given year enroll more than 
700,000 students, have faced similar 
issues.

Fayetteville Technical Commu-
nity College, for example, is being 
sued by six former employees who 
claim they were pressured to raise 
student retention rates by inflating 
grades. They further allege that the 
school’s president, Larry Keen, used 
the high grades in an attempt to 
secure performance funding from the 
state.

And a recent tip to the state 
auditor’s office uncovered a scandal 
at Wayne Community College. A pro-
fessor provided improper benefits to 

a school employee, allowing him to 
receive course credits without attend-
ing or participating in any classes. 
Roughly $10,000 of state and federal 
funds were used fraudulently.

These examples beg the ques-
tion: What might be happening at 
other community colleges that we 
don’t know about? Even if we as-
sume boards of trustees are engaged 
and willing to tackle problems on 
their campuses, the fact remains that 
college officials control their flow 
of information and may not always 
provide the transparency necessary 
for good governance. Moving up the 
hierarchy, the State Board of Com-
munity Colleges itself is beset with 
bureaucratic problems and in recent 
years has served as a “rubber-stamp-
ing” body.

North Carolinians should not 
have to rely only on the occasional 
bombshell from a concerned campus 
group or whistleblower to call their 
community colleges to account. There 
clearly is room for improvement in 
terms of ensuring that such colleges 
are being stewarded properly and 
that trustees and the state board are 
fulfilling their duties. And here the 
responsibility lies ultimately with the 
state legislature. Perhaps it should 
consider these governance issues 
before it finalizes the community 
college system’s biennial budget this 
summer.

Jesse Saffron is managing editor at 
the James G. Martin Center for Academic 
Renewal.

JESSE
SAFFRON
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The James G. Martin Center for 
Academic Renewal explores the 
General Education program at

Read Jay Schalin’s newest report, 
“General Eduaction at NC State” 
to discover the findings.

www.jamesgmartin.center
Or call 919.828.1400 to receive your free copy.

Download the FREE pdf online!

The Decline of the 
English Department
Throughout much of the 20th century, 
English departments were the crown 
jewels of the humanities. Today, English 
departments have lost their position at 
the center of the American university. 

Why?

Read “The Decline of the 
English Department” by 
Jay Schalin FREE at:

www.jamesgmartin.center
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Students’ First Amendment 
rights at issue in lawsuit

The authoritarianism that 
increasingly characterizes the 
American professoriate is on dis-
play in a case involving the mas-
ter’s program in social work at 
Rhode Island College. A student 
who didn’t believe that lobbying 
the state legislature for “progres-
sive” causes was properly a part 
of his education and suffered for 
it has sued the school in state 
court. 

This case started back in 
2004, when William Felkner, 
a graduate student 
in RIC’s social work 
program, objected to an 
internship requirement 
that called for all stu-
dents to work to “ad-
vance social change.”

To the faculty, that 
meant advocating the 
sorts of “progressive” 
policies they favor, but 
the conservative Felkner 
did not wish to advo-
cate policies he found 
philosophically repug-
nant. He therefore ac-
cepted instead an internship in the 
administration of then-governor 
Donald Carcieri, a Republican. 

That bit of independence 
was too much for Professor James 
Ryczek, who reported Felkner’s 
deviance to the chair of the 
program, Lenore Olsen. She then 
informed Felkner he could no 
longer pursue his degree at RIC.

Writing in 2005, Greg 
Lukianoff, then the director of 
legal and public advocacy at the 
Foundation for Individual Rights 
in Education, said, “Forcing a 
person to publicly state one thing 
when he or she privately believes 
something else is one of the hall-
marks of a totalitarian state.”

Felkner filed suit against 
the college in December 2007 in 
a Rhode Island superior court, 
where the legal skirmishing 
lasted for years. Finally, in Octo-
ber 2015, the judge dismissed his 
complaint. Was she right to do 
so?

Arguing that she was not and 
that the Rhode Island Supreme 
Court should take the case are 
FIRE, the Cato Institute, and the 
National Association of Scholars. 
In their friend-of-the-court brief, 
those organizations contend that 
the U.S. Supreme Court’s First 
Amendment jurisprudence makes 
it clear the college (a state entity) 
trampled on Felkner’s rights.

“The entirety of the record 
shows that Defendants required 
Felkner to engage in lobbying 
related to a partisan issue,” the 
brief states. “While RIC social 
work students could choose 
among a range of issues to lobby 
the Rhode Island General As-
sembly, the Social Work 531 
syllabus explicitly required 
students to engage in ‘policy 
advocacy’ in order to ‘achieve 
social justice.’”

Going back many decades, 
the Supreme Court has 
held that government 
may not compel belief 
among citizens, espe-
cially in schools. In 1943, 
the court ruled against 
West Virginia when it 
punished students who 
were Jehovah’s Wit-
nesses for refusing to 
salute the flag and recite 
the Pledge of Allegiance. 
The court declared that 
such a requirement 
by a state “transcends 
constitutional limita-

tions on their power and invades 
the sphere of intellect and spirit 
which it is the purpose of the 
First Amendment to reserve from 
all official control.” 

RIC’s requirement that 
students in its school of social 
work must participate in specific 
kinds of advocacy fits in poorly 
with the court’s views on the 
First Amendment. It is analo-
gous to the compulsory Pledge 
of Allegiance in the West Vir-
ginia case, except that rather than 
requiring a pledge to support a 
governmental symbol, the college 
requires its students to pledge 
their allegiance to the idea that 
activist government is essential to 
helping people in need. 

Why can’t a student just 
master course material without 
being forced to advocate policies 
he believes are wrong and coun-
terproductive?

The brief sums up the stakes 
in Felkner precisely: “If the trial 
judge’s decision is allowed to 
stand, public college adminis-
trators will be presented with a 
road map for an end run around 
decades of First Amendment 
jurisprudence governing student 
speech rights.”

George Leef is director of 
research at the James G. Martin 
Center for Academic Renewal.

Federal education policy 
gets an overhaul

Out with the old, in with the 
new. A new president has been 
inaugurated. A new secretary will 
lead the U.S. Department of Educa-
tion. A year ago Congress passed, 
and then-President Obama signed, 
bipartisan legislation casting a new 
vision for K-12 education. What do 
these shifts portend for schools? 

Much is to be determined, but 
this we know: Fewer directives will 
come from our nation’s capital. The 
federal government’s manacled grip 
on public education should loosen, 
and soon. Over the past 
15 years, the No Child 
Left Behind law and a 
spate of Education De-
partment regulations and 
guidance have usurped 
state and local authority 
at an alarming rate. 

Witness the inevi-
table backlash. Enter the 
scaled-back federal role.  

An imperfect 
improvement over No 
Child Left Behind, the 
Every Student Succeeds 
Act signals a pragmatic 
approach to restoring state and local 
control. Set for full implementation 
next school year, ESSA reauthorizes 
the 1965 Elementary and Second-
ary Education Act and ushers in 
incremental, not sweeping, change. 
The law still enumerates plenty of 
requirements for states. A truism: 
Federal dollars enrich state coffers 
at a price.  

The federal testing mandate 
remains. States must continue 
administering reading and math as-
sessments annually in grades three 
through eight and once in high 
school. Science assessments occur 
once each in elementary, middle, 
and high school. States report 
graduation rates and disaggregate 
test scores by student groups. They 
still must demonstrate high test par-
ticipation — 95 percent of students 
— and identify consistently low-
performing schools. There’s more, 
much more. That’s a snapshot.

But Washington has been di-
vested of power. States have greater 
flexibility in how they approach ac-
countability, teacher evaluation, and 
spending. They decide how the test 
participation requirement figures 
into accountability systems and 
determine implications for missing 
it. Local districts tackle school im-
provement plans. High-performing 
charter schools have more sup-
port. ESSA also makes clear testing 
requirements can’t “pre-empt” state 

or local opt-out policies, striking 
a balance between meaningful 
accountability, which hinges on 
high student test participation, and 
parents’ rights. 

Common Core stays or goes as 
states decide. This is as it should be. 
Egregious overreach led the Edu-
cation Department to incentivize 
states’ adoption of Common Core 
standards in the first place. ESSA 
explicitly blocks future entangle-
ment. States must adopt challenging 
academic standards, but the sec-

retary cannot “mandate, 
direct, control, coerce, or 
exercise any direction or 
supervision” over those 
standards.  

In North Carolina, 
public response to ESSA 
has been surprisingly 
muted. The Department 
of Public Instruction held 
10 ESSA public com-
ment sessions in 2016: 
79 people spoke at six 
spring sessions, and just 
13 spoke publicly at four 
fall sessions, according 

to Louis Fabrizio, director of data, 
research, and federal policy at DPI. 
Stakeholders proposed accountabil-
ity measures and shared concerns 
about issues such as student health, 
testing, and funding. 

What’s next? DPI released 
in December a second draft plan 
to comply with ESSA. Additional 
review and input will mark the 
months ahead. The final state plan 
heads to the Education Department 
in September, following State Board 
approval.  

Nationally, frustration is 
simmering over ESSA rules is-
sued in the waning days of the 
Obama administration. A recent 
Senate Republican Policy Commit-
tee statement indicated the rules 
“conflict with congressional intent 
and violate explicit prohibitions on 
the Secretary’s authority to regu-
late.” Lawmakers are planning a 
challenge using the Congressional 
Review Act.  

President Trump will have 
much to say about implementing 
the new education law and fulfilling 
campaign promises to localize con-
trol and expand choice. Cutbacks 
on mandates and power for par-
ents:  These are a few of his favorite 
things.  Sounds like an education 
overhaul.

Kristen Blair is a Chapel Hill-
based education writer.
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The state of North Carolina has 
been in the liquor business for 
almost 80 years, ever since it 

established the Alcoholic Beverage 
Control Commission in 1937.

Lately, lo-
cal governments 
around North 
Carolina have 
bellied up to the 
bar to get a taste 
of this booming 
market. It’s also 
gone down easy 
for county boards, 
who have offered 
up grants and 
incentive packages 
in hopes of attach-
ing their respec-
tive wagons to the 
burgeoning industry.

The state didn’t get its first 
distillery until 2005. The industry 
started slowly but gained momentum 
after lawmakers in 2015 passed the 
one-bottle law, which allowed on-site 
sales limited to one bottle per cus-
tomer per year.

Some 45 distilleries in North 
Carolina are producing spirits, ac-
cording to the latest look at the ABC’s 
quarterly price list. The state govern-
ment and local entities want in on the 
whiskey business and, by associa-

tion, they’re dragging taxpayers with 
them. 

Former Gov. Pat McCrory, 
before he left office, was quoted in a 
news release touting a planned dis-
tillery in Kinston, made possible — 
in part — by a performance-based 
grant, of up to $68,000, from the One 
North Carolina Fund. 

The Social Beverage Company, 
according to the release, will create 
34 new jobs and invest $5.8 million 
to revitalize a historic property in 
Kinston over the next three years. 
Positions at the distillery will in-
clude management, production, and 
sales. Salaries will vary by position, 
but the average annual salary will 
be $50,071. The average wage in 
Lenoir County is $33,142.

The distillery has sold $400,000 
in equity securities from 13 inves-
tors, according to a filing with the 
Securities and Exchange Commis-
sion. It also got $200,000 from North 
Carolina Rural Infrastructure Au-
thority to refurbish a building.

Mother Earth Brewing of Kin-
ston, which makes some of the best 
beer and spirits in North Carolina, 
is getting a similar grant worth 
$62,500 grant to support the reuse 
of a building that will accommodate 
a five-job expansion, a news release 
said.

Kinston is re-emerging, and 
Mother Earth and its owners Ste-
phen Hill and Trent Mooring, along 
with Chef Vivian Howard, as I write 
in my upcoming book, Still & Barrel: 
Craft Spirits in the Old North State, 
are largely responsible for the city’s 
continued evolution.

“The more the merrier,” Mother 
Earth head distiller Kevin “Big 
Shooter” Graham, who expects Social 
Beverage Company to produce on a 
much larger scale than Mother Earth, 
which makes a line of spirits that, by 
and large, Graham produces himself. 
In other words, he doesn’t have a lot 
of help.

“They’re not going to do the 
same kind of things that we’re do-
ing,” Graham told Carolina Journal. “I 
think it’s good for the area.”

Social Beverage Company will, 
of course, start out by making vodka. 
It’s an unaged grain-neutral spirit 
that can be produced fairly quickly. 
Mother Earth makes a vodka, too, 
as do several other North Carolina 
distilleries. The numbers of vodka 
brands, including imports and na-
tional offerings, are infinite.

As other media are cheering the 
new distillery and praising the state 
involvement as an initiative that will 
bring jobs and spur economic de-
velop, a couple of problems emerge. 

First, the state controls alcohol sales 
and distribution, it’s a tough and 
crowded market — which, in my 
mind, will eventually reach a satura-
tion point — and the funding has the 
appearance of government picking 
winners and losers.

The state has already gotten into 
the beer business. North Carolina 
gave New Belgium of Colorado a 
cool million bucks to open a brew-
ery in Asheville. Sierra Nevada of 
California got $1.25 million to open a 
beer-themed amusement park in Mills 
River. Both were grants from the One 
N.C. Fund, and both came under the 
administration of former Gov. Bev 
Perdue.

“The One North Carolina Fund 
helps the state land new business or 
expand existing business as long as 
the economic development project is 
considered competitive with loca-
tions outside North Carolina,” Kim 
Genardo, spokeswoman for the state 
Department of Commerce, said in an 
email.

The fund amount is based on 
the number of jobs created, level of 
investment, project location, and 
economic impact. By statute, OneNC 
requires that a local government pro-
vide an incentive to match the OneNC 
funding,” among other things.

“If the jobs are not created, the 
grantee does not get reimbursed. The 
One NC fund is a performance-based 
reimbursement economic develop-
ment tool.”

In the release, Raleigh devel-
oper Cary Joshi, president of Social 
Beverage Company, said, “North 
Carolina has created a welcoming 
environment for craft breweries and 
distilleries, and we are pleased to be 
a part of this growing industry in the 
state.” 

Welcoming environment? The 
state can surely do much better, par-
ticularly in the case of distilleries. The 
Byzantine rules and regulations gov-
erning North Carolina liquor frustrate 
distillers individually and inhibit the 
industry in general.

And the state money comes with 
strings, which Jeremy Norris, who 
owns Broadslab Distillery in Benson, 
is happy to avoid.

“I like to be a free operator,” 
says Norris, who makes excellent 
whiskey and rum. One of the state’s 
first distillers, it has taken him years 
to break even and begin making a 
profit. He plans to open a restaurant 
at his picturesque farm distillery this 
spring.

“If I can’t make it on my own, I 
don’t participate in anything like that. 
Never have,” Norris told CJ. “It’s all 
me, win or fail. If we do make it and 
it’s a success, I want to be able to take 
all the credit.” 

John Trump is managing editor of 
Carolina Journal.
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Justices say American government requires good civics education
RALEIGH

Americans need a basic under-
standing of the nation’s system 
of government for that system 

to work. The same is true at the state 
level. That’s why people such as N.C. 
Supreme Court Associate Justices Sam 
Ervin IV and Paul Newby stress the 
importance of civics education. Ervin 
and Newby described their empha-
sis on civics during an interview with 
Mitch Kokai for Carolina Journal Ra-
dio. (Head to http://www.carolina-
journal.com/radio/ to find recent CJ 
Radio episodes.) 

Kokai: I understand that in addi-
tion to just a general interest in civics 
education, you’re working on this as 
part of a project that was set up by Chief 
Justice Mark Martin.  Tell us about that.  

Newby: That’s right. Well, since 
1776, our state constitution has em-
phasized that a frequent recurrence of 
fundamental principles is absolutely 
necessary to preserve the blessings of 
liberty. Chief Justice Martin, in recogni-
tion of that, and also the challenges that 
we see across our state with regard to a 
lack of civic education, has encouraged 
Justice Ervin and myself to be proactive 
in this area.

Kokai: Justice Ervin, why is this 
so important? 

Ervin: There obviously is a dem-
ocratic, or republican, or however you 
want to describe it, form of govern-
ment. The validity or workability of 
that system depends on the existence 
of an educated citizenry. And so, to the 
extent that the citizens of the state don’t 
have the information about the way the 
government works, to function in that 
type of government accordingly, we’re 
all at risk. And so what we’re trying to 
do is to do what we can to make sure 
that the citizens understand how the 
government works with a particular 
emphasis on the role that the judiciary 
plays in our form of government.

Kokai: We know that this educa-
tion is important, including the role of 
the judiciary. What are you all doing to 
help people learn about it?

Newby: The good news is this 
emphasis coincides with a whole bunch 
of anniversaries of our court. We have 
the 50th anniversary of the consoli-
dated court system, where we have the 
district courts as opposed to what used 
to be justice of the peace, or city courts 
… municipal courts, that type of thing. 
We have the 50th anniversary of the 
Court of Appeals [and] the 240th an-
niversary of the Superior Court, which 
is our court that we’ve had since our 
founding in 1776. And then we have 
the Supreme Court looking at its 200th 
anniversary in the years 2018 and 2019. 

Ervin: That’s being done by a 
broader committee across different 

branches of the court system. Justice 
Newby and I are also — I think it’s 
fair to say — primarily responsible 
for the creation and administration of 
the Speakers Bureau, where we have 
arranged for — I think the number is 
approximately 300 different folks who 
volunteered to do this — to go across 
the state, speak to school groups, 
church groups, civic groups, anybody 
that will listen to us, about this topic.

Kokai: Obviously, you all are busy 
looking at cases, hearing arguments, 
going through many legal documents. 
Why is it so important to be devoting 
time and attention to this project, too?  

Newby: We certainly care about 
the future of our state. And it is vital 
that people understand the significance 
of appreciating the kind of system that 
we have. For 99 percent of the history 
of the world, people believed that those 
in power defined rights. And yet we 
have a system that says all are created 
equal and endowed by our creator with 
certain inalienable rights: life, liberty, 
the pursuit of happiness. Jefferson said 
we need a revolution every 20 years to 
help people step back and go, “Wow. 
How should we govern ourselves?” So 
it’s important. 

Ervin: And I think one of the rea-
sons that we are doing this is to em-
phasize the role of the judiciary. I be-
lieve Paul would agree with me when 
I say this. When we go out and speak 
to people about government, the ju-
dicial branch is probably the least un-
derstood branch. There are folks who 
range from a belief that it has no power 
to a belief that it has unlimited power, 
and that we can do whatever we want 
to. Neither is true.  

And so, as part of this, it’s im-
portant to understand what role the 
judicial branch actually plays … what 
its authority is, what the limitations on 
its authority are, how the people who 
participate in that system view its role. 
Because that, in many ways, is the least 

understood part of our system of gov-
ernment. That’s one reason that we’re 
emphasizing that.

Kokai: You led into something 
that I was going to bring up. When 
you’re out talking to people, and they 
know that you’re on the Supreme 
Court, do you get a general sense that 
people know what the Supreme Court, 
or the courts in general, do? Or do they 
have sort of a skewed sense of it?

Newby: The most frequently 
asked question I get is, “Oh, you’re a 
justice on the Supreme Court. Can you 
help me with my speeding ticket?” … 
The good news is most people have not 
encountered the judicial system. The 
bad news is most folks don’t under-
stand the judicial system. 

Ervin: I think that’s fair. I mean, I 
haven’t, for some reason, gotten asked 
about the speeding tickets. Maybe 
there’s a perception that Justice New-
by is better at that line of work than I 
am. But I do think that there are many 
questions about, you know, “Why are 
you elected? Why don’t you do this, 
that, or the other? Why won’t you talk 
to me about this particular kind of case 
just like my legislator will?” I don’t 
think — for perfectly good reasons — 
many citizens really understand how 
the courts function and what their role 
in the system is. And to the extent that 
we can do something to alleviate that 
deficit in public education, it would be 
a good thing.

Newby: As folks are listening to 
this, if you want a speaker, you want a 
judge, you want a lawyer to come talk 
about our state constitution, federal 
constitution, any aspect of this, visit 
celebrate.nccourts.org. You can pick 
and choose from that list what speakers 
you would like to come to your group.

Ervin: … I think there are people 
willing to do this that live in some-
where around 90 of the 100 counties 

in the state. And then a number of us, 
including the two of us, have agreed to 
the extent that our schedule will permit, 
to go anywhere in the state. The people 
that are participants in it include not 
just the two of us, but other Superior 
and District Court judges, Court of Ap-
peals judges, trial court administrators, 
lawyers, interested citizens. It’s a wide 
range of people, and so you can almost 
get the kind of speaker you want, up to 
a certain degree of flexibility.

Kokai: It’s good to know that 
those options are available. A lot of 
people pay attention to the governor, 
what he or she does. Also the General 
Assembly gets in the news a lot. We 
don’t hear a whole heck of a lot about 
the courts other than criminal trials. 
Certainly not the appellate courts. We 
don’t hear much about them. Why is 
it so important that people know what 
the courts do and their role in our over-
all system?

Newby: Since 1868 we’ve been 
electing judges, so it’s incumbent upon 
people to understand the role as they 
seek to elect and re-elect justices. … 
We’re not legislators in black robes. If 
you see a judge on the front page of a 
paper, it’s kind of like seeing a referee 
on the front page of the sports section. 
Something went wrong. So it’s a good 
thing when we are under the radar 
screen, simply doing our job.

Ervin: I think that’s fair. I do 
think there is a sense, in a number of 
different segments of the society, that 
judges have some kind of ex cathedra, 
“Let’s do what we think we ought to 
do regardless of what the law is.” That 
kind of mentality is out there. And to 
the extent that we can explain what we 
can and can’t do, and get the public to 
understand that, I think the level of 
public confidence in the judiciary will 
increase. That is important because in a 
society that operates off the rule of law, 
the rule of law is only as effective as the 
degree of citizen support for it is.

“Our state constitution 
has emphasized that a 
frequent recurrence of 
fundamental principles 
is absolutely necessary 
to preserve the 
blessings of liberty.”

- Justice Paul Newby 

N.C. Supreme Court Associate 
Justices Paul Newby (left) and 

Sam Ervin IV

CJ
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Opening day of the 2017-18 
General Assembly was 
filled with warm greetings, 

friendly exchanges, and promises 
of compromise. After a short break, 
lawmakers have returned to get 
down to the real work of the session. 

It’s time to govern. But can 
lawmakers find common ground?   

Some areas of common interest 
may be found in education funding. 
Both the General Assembly and Gov. 
Roy Cooper have cited a desire to 
increase teacher pay. Cooper wants 
to raise it to the national 
average, and a merit pay 
system has been dis-
cussed. Cooper has said 
he’ll fight school choice, 
but legislative leaders will 
fight back to keep it.

We all agree econom-
ic growth brings jobs, yet 
economic growth happens 
when property rights are 
secure. North Carolina 
could employ a consti-
tutional amendment to 
protect property owners 
from governments using eminent 
domain. Though introduced every 
session since the U.S. Supreme 
Court’s Kelo decision, a bill has not 
yet passed. Will this be the year we 
finally secure eminent domain pro-
tections in the state Constitution?

Saving for the future is fiscally 
responsible, no matter your political 
party, right? The General Assembly 
in December voted unanimously 
to use money from the “rainy day” 
fund for victims of Hurricane Mat-
thew and the western wildfires. 
Thank goodness money was set 
aside, which surely everyone agrees 
is a good idea.

Chief Justice Mark Martin and 
folks from the left and the right, 
after several studies, agree lawmak-
ers should raise the age at which 
juveniles convicted of nonviolent 
crimes are considered adults by 
the criminal justice system. When 
juveniles are housed with adults, 
they are more likely to be victims 
of sexual and physical violence and 
have less access to education.  Most 
states keep 16- and 17-year-olds 
in separate facilities through the 
juvenile justice system. Recidivism 
rates are lower, and cost savings are 
significant.

The General Assembly cre-
ated a Strategic Transportation 
Investments plan that takes out 
politics, basing decisions on data. 
This enabled lawmakers to think 
strategically and long-term about 
infrastructure planning and fund-
ing, and Cooper has talked about a 

transportation bond. With $160 bil-
lion in projected needs over the next 
30 years, lawmakers widely agree 
funding for transportation and 
infrastructure must be addressed in 
a comprehensive, long-term plan. 
Let’s make one now.

Can we expect everyone to 
reasonably work through issues, 
look for common ground, focus on 
solving problems, govern without 
politics?  

The power struggle between 
the executive and legislative 

branches began before 
Cooper was sworn in. 
During several conten-
tious special sessions 
in December, the Gen-
eral Assembly stripped 
power from the governor, 
required Senate approval 
for his cabinet appoint-
ments, and changed the 
makeup of the State Board 
of Elections. Cooper 
struck back with lawsuits.

Legislative lead-
ers believed they were 

double-crossed over House Bill 2 
repeal. Cooper accused lawmakers 
of changing the deal, and any trust 
that existed between Cooper and 
the General Assembly was gone. 

Cooper used his first public 
speech after his swearing in to 
propose Medicaid expansion, which 
legislative leaders adamantly op-
pose. Cooper proceeded in spite of 
a state law saying only the General 
Assembly could expand Medic-
aid and a constitution that says a 
governor must uphold state laws. 
Cooper claimed he was just going 
after federal money, but the General 
Assembly reminded him expansion 
would cost state taxpayers upward 
of $600 million, and only legisla-
tors were authorized to appropriate 
state funds under the state consti-
tution.  Cooper asked the Obama 
administration for a waiver, and the 
General Assembly asked the courts 
to stop him.  

Cooper has overstepped his 
authority and unnecessarily caused 
more animosity, hard feelings, and 
mistrust. The power struggle isn’t 
over. Cooper has the veto, but Re-
publicans in the General Assembly 
have supermajorities.  

Most of us are looking for 
good ideas, reasonable debate, and 
sensible solutions to challenges fac-
ing our state, but so far we’ve seen 
brawls, backbiting, and stalemates. 

But it’s early, right?

Becki Gray is senior vice president 
of the John Locke Foundation.
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A tale of two 
recoveries

COMMENTARY

Can lawmakers �nd 
common ground?

BECKI
GRAY Timing matters, in both stand-up 

comedy and interpreting statis-
tical trends.
Left-leaning groups are likely 

to seize on findings by N.C. State 
University economist Mike Walden, in 
his monthly Carolina Journal column 
printed on page 22, to deflate the no-
tion that a Carolina Comeback ever 
occurred. 

Citing the inflation-adjusted 
growth rate of gross domestic product 
from the end of the Great Recession, 
Walden notes that North Carolina’s 
economy has not performed as well 
during the current recovery as it did 
during the same period after other 
recent recessions.

This is an anomaly. As Walden 
says, North Carolina traditionally 
“had faster bounces from recessions” 
than the nation as a whole — which 
has not been the case from the bottom 
of the Great Recession until now.

Using that eight-year time frame 
to base his analysis, Walden is cor-
rect. From the trough of the Great 
Recession until now, North Carolina’s 
economy has not performed as well as 
the nation as a whole.

But before the Left breaks out 
the champagne, let’s recall that the 
period Walden is using comprises 
both terms of Barack Obama in 
Washington (suggesting Obama’s 
policies were bad for the Tar Heel 
State) and separate terms of two 
North Carolina governors with very 
different philosophical outlooks: 
Democrat Beverly Perdue and Re-
publican Pat McCrory.

During Perdue’s years, North 
Carolina’s economy was a laggard, 
relatively speaking. And during Mc-

Crory’s tenure, the sluggish trends 
reversed, and the state outpaced the 
nation as a whole.

Starting in January 2013, conser-
vatives in the executive and legislative 
branches embraced policies that relied 
more on individual initiative and 
private investment than government 
planning and micromanagement. 

And if you look at the evidence, 
it’s easy to make the case that as 
North Carolina’s policy landscape 
changed, our economy improved as 
well. Actions had consequences.

North Carolina’s GDP growth 
rate has exceeded the national average 
as these dynamic, market-oriented 
policies have had time to take effect. 
From the second quarter of 2014 to 
the second quarter of 2016, the annual 
average rate of growth after inflation 
was 2.3 percent for North Carolina 
but only 2.1 percent nationally. 

For the most recent 12 months 
of data, the second quarter of 2015 to 
the second quarter of 2016, the com-
parison is even stronger in real terms: 
2.3 percent for North Carolina versus 
1.2 percent for the United States.

State policies matter. North 
Carolina’s moves to simplify, lower, 
and flatten taxes; cut needless regula-
tions; and focus state spending on 
core government functions (while set-
ting surpluses aside to handle emer-
gencies) have helped result in, yes, a 
Carolina Comeback.

Over the coming years we will 
see if those economic gains can hold 
under divided government, and if 
Gov. Roy Cooper can prevent himself 
from repeating the mistakes of his 
predecessors that kept North Caro-
lina’s dynamism in check. CJ

CJ
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Let me say this with as much 
tact and respect as I can 
muster: If you truly believe 

that the level of democracy in North 
Carolina is in any way comparable 
to the level of democracy in Cuba, 
then you are either 1) an ignoramus, 
2) an unrepentant communist, or 3) 
a college professor.

An ignoramus wouldn’t know 
that in dictatorships such as Cuba, 
competitive politics is illegal, all 
media outlets are either owned or 
controlled by the dictators 
in power, and dissenters 
are routinely imprisoned 
and killed. The unrepen-
tant communist would 
know these things, and 
approve.

But what of the col-
lege professor? This isn’t a 
hypothetical question. As 
you may know by now, 
a professor at the Uni-
versity of North Carolina 
at Chapel Hill named 
Andrew Reynolds wrote a 
December 22 op-ed in the 
Raleigh News & Observer in which 
he cited research from the Elec-
toral Integrity Project to assert that 
“North Carolina’s overall electoral 
integrity score of 58/100 for the 
2016 election places us alongside 
authoritarian states and pseudo-
democracies like Cuba, Indonesia, 
and Sierra Leone.”

I’ll explain the details in a 
moment, but right from the first 
you should spot the problem. Cuba 
and Indonesia don’t even belong in 
the same category, much less Cuba 
and North Carolina. In any line of 
inquiry, if you develop a model that 
produces nonsensical outcomes, 
you go back and see what’s wrong 
with your model.

Unless, of course, you don’t 
know any better (ignoramus) or 
actually think the perverse outcome 
is good (communist). Assuming 
Reynolds is neither, why would he 
excoriate North Carolina’s election 
laws based on the results of an obvi-
ously faulty comparison? I can only 
guess that like many denizens of 
the modern academy, he sees truth 
as subjective and instrumental, not 
objective and fundamental. His pur-
pose in the op-ed was to attack state 
Republicans — not just for enacting 
voter ID laws but also for enacting 
House Bill 2, which has nothing to 
do with the election process.

Comparing North Carolina to 
Cuba came in handy. It got Reyn-

olds op-ed space and social-media 
shares and national coverage. I saw 
hundreds of Democratic activists 
and politicians who ought to have 
known better trumpet it. Reynolds 
even got a follow-up piece in the 
N&O in which he bragged about the 
exposure he got and tried to turn it 
into an argument for redistricting 
reform in North Carolina. Unfortu-
nately, his antics have done nothing 
but hurt the cause of redistricting 
reform, a cause I have championed 
for decades, which frustrates and 

angers me.
How many people 

who gladly peddled this 
nonsense actually went 
online to read the research 
Reynolds was citing? 
It consisted of a survey 
sent to other professors. 
In North Carolina, there 
were 29 respondents. 
Most identified them-
selves as rather left-wing 
(an average of 3.1 on 
a scale in which 1 was 
liberal and 10 was con-
servative). While some of 

the questions were related to public 
policy, others pertained to private 
action (such as whether the profes-
sors thought media coverage was 
biased) or assumed progressive 
preferences (such as government-
funded campaigns).

North Carolina’s worst ratings 
were, indeed, on voting districts. 
We got a 7 out of 100. Cuba got a 52. 
We got a 28 for election laws and 73 
for election procedures, versus Cu-
ba’s 43 and 82 respectively. Again, 
a reasonable person hoping to take 
such a research model somewhere 
useful would see that result, strap 
on a parachute, and jump out — not 
eagerly ride it into the side of a cliff, 
as Reynolds and his followers have 
done.

I advocate reforms that would 
generate more competitive congres-
sional and legislative districts. I did 
so when Democrats were gerry-
mandering the maps — the 2001 
districts they tried to enact, until the 
courts stopped them, were far more 
contorted than the current ones — 
and I’ve continued to do so with 
Republicans in charge.

But I won’t scream “wolf” at 
the top of my lungs whenever I see 
a terrier. I’ll leave that boyish task 
to ignoramuses, communists, and 
college professors.

John Hood is chairman of the John 
Locke Foundation
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State court spotlight
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North Carolina 
is no Cuba

JOHN
HOOD

Local Abuses

Four 2016 election stories turned 
the political spotlight to the 
judicial branch. Democrat Mike 

Morgan outpolled Bob Edmunds, an 
incumbent Republican on the North 
Carolina Supreme Court, thus shift-
ing the partisan balance on the state’s 
officially nonpartisan high court from 
a 4-3 Republican edge to a Democratic 
one. At the same time, Republican 
candidates won all of the elections 
for Court of Appeals, making that 
15-member body strongly Republican.

With Democrat Roy Cooper 
narrowly defeating GOP Gov. Pat 
McCrory and Republicans retaining 
their supermajorities in the General 
Assembly, the partisan atmospherics 
grew stormy. Republican lawmakers 
concluded they had inadvertently 
produced Morgan’s victory by: 1) 
establishing a “retention election” for 
the Edmunds seat in 2016, rather than 
a truly competitive one; 2) then losing 
the subsequent court case about it; 
3) then watching the Supreme Court 
race revert to the previous “nonpar-
tisan” system and not intervening to 
put party labels back on the ballot, 
as they had for the Court of Appeals 
races; and 4) then watching Morgan’s 
name get placed first on the ballot, the 
position GOP candidates held in other 
races, thus leading Republican voters 

to think they were choosing the GOP 
candidate when they voted for him.

There is evidence for this expla-
nation. But what was the proper rem-
edy? A few Republicans toyed with the 
notion of creating two openings on the 
Supreme Court.

What happened instead was that 
lawmakers set a process for some cases 
on appeal to be heard “en banc,” by 
the full N.C. Court of Appeals, rather 
than just by a three-judge panel. Fed-
eral appellate courts do this. During a 
post-election special session, the North 
Carolina legislature authorized a simi-
lar process for the state appeals court.

Whatever you think of this 
change, Republican lawmakers will 
get many more proposals for change. 
The North Carolina Commission on 
the Administration of Law and Justice, 
a panel created by Chief Justice Mark 
Martin in 2015, will publish its final 
report in 2017. Its findings and recom-
mendations address every aspect of the 
justice system in North Carolina, from 
civil litigation and criminal procedure 
to technology upgrades and judicial 
selection. 

The commission’s report will 
offer legislative leaders and the new 
Cooper administration an opportunity 
to work together on important issues 
of mutual interest. Here’s hoping they 
seize it.

For decades, North Carolina 
deferrd to municipalities. They 
could yank properties into their 

jurisdiction without giving affected 
landowners a vote, while avoiding any 
real responsibility to deliver services to 
those new residents for years.

Advocates of forced annexation 
made two key arguments. First, they 
said it was only fair to tax people who 
lived outside city limits but worked, 
shopped, or played in the city. Second, 
they said that annexation was good for 
city finances, which in turn was good 
for the state’s overall economy.

Opponents countered that most 
states already protected property 
owners from annexation abuse. Many 
had economies at least as healthy as 
ours.

Did forced annexation really do 
wonders for city finances in North 
Carolina? A new study published 
in the academic journal Growth and 
Change raises doubts. The authors 
found during the prereform period, 
greater annexation activity “resulted 

in a decrease in municipal fiscal health 
for North Carolina municipalities and 
that involuntary annexation had a 
particularly detrimental effect.”

Municipalities lost on that issue. 
So far, however, they’ve kept North 
Carolina from adopting a constitution-
al amendment blocking localities from 
condemning private land to pursue 
“economic development.” As before, 
the argument is partly economic, that 
constraining eminent domain would 
damage North Carolina’s economic 
competitiveness.

Once again, the evidence says 
otherwise. Another new academic 
study, this one in Economic Development 
Quarterly, found that states that have 
protected their citizens from eminent-
domain abuse “experienced no adverse 
effects in terms of state employment 
and gross state product.”

Protecting the property rights 
of North Carolinians won’t hurt our 
economy. It’s also an example of the 
proper use of state powers to limit 
abuses by localities.

Eminent domain excesses hurt citizens

CJ

Structure of judiciary on GOP radar

CJ

CJ
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Like many academics, I find 
pleasure in endeavors that most 
would call boring. So, when I 

pore over numbers on government 
websites or dusty statistical volumes, 
my wife gleefully says “get a life!”

Recently in one of my statisti-
cal journeys, I discovered a mystery 
about North Carolina’s economy. Like 
the nation and most states, North 
Carolina’s economy has made prog-
ress since the end of the Great Reces-
sion. But compared to recent recover-
ies from recessions, the pace of North 
Carolina’s current economic progress 
has been relatively slow.

Now this actually isn’t the 
mystery. The speed of the economic 
recovery at the national level also has 
been slow by historic standards. 

What is surprising and 
mysterious— at least to a 
numbers person like me — 
is that or state’s economic 
progress has been even 
slower than the nation’s 
progress. Moreover, this 
has not been our tradition. 
Usually, North Carolina’s 
economic recoveries are 
stronger than the national 
recoveries.

Let me provide some 
numbers to demonstrate my 
point. By this point in the economic 
recovery after the 1990-91 recession, 
North Carolina’s real gross domestic 
product — the value of everything 
(goods and services) produced in the 
state — was 43 percent higher than at 
the bottom of the recession.  Similarly, 
after the 2001 recession, our state’s 
real GDP was 20 percent higher com-
pared to the bottom of the recession.    

But in the current economic re-
covery, North Carolina’s real GDP is 
only 10 percent higher than it was at 
the low point of the Great Recession.  

Unfortunately, there’s more con-
cerning news. In both of the recover-
ies from the 1990-91 and 2001 reces-
sions, North Carolina’s rebound was 
stronger than the nation’s. But it’s not 
the case this time. As of 2016, North 
Carolina’s recovery in real GDP is 4 
percent under the national recovery 
in real GDP.

So the mystery is, what hap-
pened? How did North Carolina go 
from a state that had faster economic 
bounces from recessions to a state 
that now is experiencing a slower 
bounce?

To answer this question, in the 
best tradition of Sherlock Holmes and 
the Hardy Boys, I put on my econom-
ic sleuth hat and looked at more data. 
Economies grow slower for three rea-

sons — they are expanding in indus-
tries with relatively low productivity, 
they are not expanding in industries 
with high productivity, or a combina-
tion of the two. Productivity refers 
to output compared to inputs or, in 
investment terms, rate of return.

After hours of comparing and 
calculating numbers (fun for me; the 
height of boredom for many others), I 
think I cracked the case. 

Compared to the nation, North 
Carolina has had less expansion in 
high-productivity industries and 
more expansion in low-productivity 
industries during the current econom-
ic recovery.   

Here are the specifics. Com-
pared to the nation, North Carolina 
has seen slower expansions in high-

productivity industries like 
agriculture, utilities, manu-
facturing (especially nondu-
rable manufacturing), and 
finance, while at the same 
time having faster expan-
sions in lower-productivity 
sectors such as administra-
tive services, leisure and 
hospitality, and personal 
services.   

Does this mean the 
state has done something 
wrong in its economic de-

velopment strategy? Not necessarily. 
North Carolina is still being impacted 
by the dramatic changes occurring in 
the economy resulting from two big 
forces — globalization and technol-
ogy. These forces have been occurring 
for decades, and I — for one — don’t 
see their influences on our economy 
receding. In short, our state continues 
to go through an economic transfor-
mation.

Yet there are possibilities to im-
prove our relative economic growth. 
Our state has an active and significant 
agriculture and agribusiness industry 
in which expansion to serve grow-
ing international markets is certainly 
feasible. We have a long tradition in 
manufacturing, and today there’s 
new and exciting research offering the 
potential for growth in 21st-century 
production techniques and products. 
Our universities are also spawning in-
novative and entrepreneurial gradu-
ates who could very well develop the 
next “big” industry.

So, there is definitely hope for 
progress. But change is still with us, 
and change is challenging!

Michael Walden is a William Neal 
Reynolds Distinguished Professor at 
North Carolina State University. He does 
not speak for the university.

Dangerous and deadly 
Winter Storm Helena gave 
Gov. Roy Cooper a chance 

to carry out the duties for which 
he was elected.

Meaning, Cooper got the 
chance to get to the business 
of leading North Carolina. To 
promoting the state, to ensuring 
resources are available to keep 
residents safe, to offering a steady 
hand in times of turmoil and 
disaster. To providing a calming 
presence, so to speak. To manag-
ing the government effectively.

Before he took office Cooper 
spoke incessantly of repealing 
House Bill 2. In his inaugural 
address he again went on and on 
about H.B. 2. Cooper 
has gone to court over 
parts of Senate Bill 4, 
which, Cooper and his 
lawyers contend, vio-
lates the constitutional 
separation-of-powers 
principle and impedes 
the governor’s duty to 
enforce state law.

He has defied state 
law in a move to ex-
pand Medicaid, which, 
John Locke Foundation 
Chairman John Hood 
wrote, consequently 
destroys “the political narrative 
he and his progressive enablers 
in the media had created after the 
2016 election.”

Cooper — to those outside 
his political base — has been 
more lawyer than leader. He 
doubled down Jan. 4, when he an-
nounced his plans to circumvent 
the Republican-led General As-
sembly and expand North Caro-
lina’s Medicaid enrollment.

We choose public officials, of 
which many — if not most — are 
career lawyers. But in office we 
don’t expect them to continue as 
lawyers. Rather, we expect them 
to be the representatives and 
statesmen they promised they 
would be.

So far this year, that certain-
ly hasn’t been the case.

Granted, Republicans in the 
General Assembly have been a 
bit overzealous. A special ses-
sion to approve recovery money 
after Hurricane Matthew in many 
ways devolved into an ugly por-
trayal of partisanship and politi-
cal infighting.

Cooper has not only contin-
ued this trend but has done his 
best to take it viral.

The winter storm, for a few 
days anyway, distracted the gov-
ernor from the courtroom fights, 
delaying further legal maneuvers 
and litigious threats. The storm 
wreaked havoc across the United 
States and especially in the South, 
which isn’t typically prepared for 
Midwest-like snow and cold.

Cooper quickly declared 
a state of emergency and urged 
residents to stay inside and to 
be safe. He talked about a fatal 
crash resulting from the weather 
and was sincere in his efforts 
to avoid another such tragedy. 
He discussed power outages, of 
which there were thousands, and 
the hundreds of problems on the 

roads. Cooper discussed 
the dangers of carbon 
monoxide poisoning 
from heaters and the 
importance of proper 
ventilation.

Snowfall was more 
significant in the Triad 
than in the Triangle, 
which nonetheless dealt 
with icy roads, side-
walks, parking lots, and 
driveways. The temper-
atures became brutally 
and dangerously cold, 
and Cooper admirably 

praised state transportation and 
public safety workers.

The governor acted out of 
consequence and necessity, but 
it’s times such as these that calm, 
measured leadership — however 
elemental and pedantic — are 
foremost priorities.

As Pat McCrory made clear 
after Hurricane Matthew.

In his inaugural address, 
Cooper offered a fanciful vision 
for the future of North Carolina 
government.

“Now is not the time to 
point fingers or dwell on recent 
battles,” he said. “The people of 
this state are tired of yesterday’s 
politics. You expect — and de-
serve — public servants who re-
ject cynicism, who don’t succumb 
to political paralysis, who negoti-
ate differences in good faith.”

Of course, but we’re un-
derstandably wary. Let’s hope 
Cooper becomes a leader who 
sets an example that isn’t limited 
to natural disasters and catastro-
phes happening outside the scope 
of daily governance.

John Trump is managing editor 
of Carolina Journal.

Solving an 
economic mystery

Can Cooper be 
a leader?

MICHAEL
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If the relationship between new 
Democratic Gov. Roy Cooper and 
the Republican-led General Assem-

bly remains uncertain at this point, one 
element of that relationship is a near 
certainty: Cooper’s ideological and 
media allies will label any adjustment 
to a budget recom-
mendation from the 
governor as a “cut.”

Lawmak-
ers headed back 
to Raleigh in late 
January to start the 
real work of their 
“long” legisla-
tive session. The 
legislature’s most 
important job will 
involve developing 
a new two-year budget plan.

But that process doesn’t start with 
the General Assembly. First, Cooper’s 
budget team will draft its own two-year 
plan. Cooper will submit that plan to 
lawmakers, who will then consider 
Cooper’s ideas as they craft their own 
budget documents. (The House and 
Senate are likely to compile separate 
plans. That means three different sets of 
budget numbers will be floating around 

by late spring or early summer.)
It’s important to note that Coo-

per’s budget — like his Republican 
predecessor Pat McCrory’s proposals 
from the past four years — will repre-
sent only a recommendation. It’s the 
General Assembly’s job to make final 
budget decisions. Cooper can veto 
those decisions, but legislators are then 
free to override that veto. Republicans’ 
emphasis in recent years on preserving 
legislative supermajorities stems largely 
from their desire to preserve budget 
priorities.

How then can Cooper increase the 
likelihood that his budget ideas end up 
in the General Assembly’s final docu-
ment? He might rely on his powers of 
persuasion and good-faith negotiations 
with legislative leaders.

It’s almost certain, though, that 
Cooper’s allies — and perhaps the gov-
ernor himself — also will trot out the 
misleading idea that any level of spend-
ing increase that’s smaller than the one 
Cooper recommends represents a cut. 
(They’ll also argue for “full funding” of 
the governor’s plan, but that’s an argu-
ment to be debunked another day.)

Here’s one possible scenario: Coo-
per, after spending much of his election 

campaign advocating higher spending 
on traditional public schools, puts for-
ward a plan that would boost state K-12 
education funding by 7 percent.

Lawmakers, most of whom sup-
port the goal of increased education 
funding, nonetheless believe the gover-
nor’s proposal is bloated. Perhaps they 
fear that a one-year spending increase of 
that size is unsustainable within current 
revenue projections.

So the legislature instead budgets 
a 4 percent increase in K-12 education 
funding. To be clear, this represents a 
real 4 percent increase over the edu-
cation funding level in the previous 
budget. (Based on an $8.7 billion state 
budget for K-12 schools, the increase 
would represent roughly $350 million.)

While that legislative plan clearly 
would represent a significant spending 
increase, it’s almost certain that critics 
will decry the “cuts” to Cooper’s bud-
get. They will lament lost opportunities 
to improve public schools and blast 
miserly Republicans who are unwilling 
to make further “investments” in the 
state’s future.

They will complain that the GOP-
led General Assembly is forcing schools 
to do more with less — completely 

ignoring the reality that a 4 percent 
budget increase would enable schools to 
do more with … more.

This funding increase equates to a 
household with $50,000 in income ben-
efiting from a $2,000 raise (legislative 
budget) rather than a $3,500 raise (the 
governor’s budget proposal). To argue 
otherwise would be similar to the 
Wake County school board calling a 6 
percent budget increase a “shortfall.”

Some critics might actually believe 
that a reduction in the growth rate 
recommended in the governor’s budget 
represents a real “cut.” They are simply 
demonstrating ignorance of the way 
the budget process works. Others know 
that their cries of “cut” are misleading. 
They also recognize their misleading 
statements are likely to generate inter-
est among the ignorant and within the 
conflict-obsessed media.

Those who understand the dif-
ference between an actual cut and a 
smaller rate of growth must be prepared 
to explain that difference. The need for a 
good explanation is an essential compo-
nent of the 2017 legislative session.

Mitch Kokai is senior political analyst 
for the John Locke Foundation.

Just before Christmas, UNC-Chapel 
Hill political science professor An-
drew Reynolds published an op-ed 

in Raleigh’s News and Observer saying 
North Carolina is not “a fully function-
ing democracy.” Reynolds used data 
from the Electoral 
Integrity Project to 
make his case. The 
piece attracted a 
great deal of praise 
from the Left but 
criticism on the 
Right because of 
its absurd cross-
national compari-
sons, conflating the 
mechanics of elec-
tion administration 
with the principle 
of democracy. It failed to recognize that, 
according to EIP’s rankings, North Car-
olina still does better than states such as 
Michigan, Pennsylvania, and Ohio. 

Reynolds’ argument rests on two 
assumptions. The first is that North 
Carolina isn’t a democracy, a central 
feature of the Western liberal tradition 
allowing broad public participation 
toward producing policy consistent 
with the views of a majority of citizens. 
He’s wrong. North Carolina has a direct 
democracy that frequently permits 
residents to decide policy without 
having representatives do it for them 

— as demonstrated by the adoption of 
Amendment 1 banning same-sex mar-
riages in 2012. It elects its judges, and in 
November a plurality of its voters chose 
— and therefore got — a new governor. 

Reynolds argues that widespread 
gerrymandering of congressional and 
state legislative districts destroys the 
party competition and relationship 
between votes and power emblematic 
of a democracy. On that he’s quite cor-
rect. But this is hardly specific to North 
Carolina. In 2016, for example, the state 
was 27th in the proportion of legislative 
contests without major-party competi-
tion — well ahead of places such as 
Massachusetts and Texas where ruling 
parties have strangled their opposi-
tion. Donald Trump won the presi-
dency while receiving nearly 3 million 
fewer votes than Hillary Clinton. The 
Conservative Party formed the British 
government after the 2015 election with 
just 37 percent of the vote. The regional 
Scottish Nationalist Party captured 56 
of Scotland’s 59 seats in the House of 
Commons with the support of only 
half of the U.K.’s northernmost nation 
and not a single vote from elsewhere. 
Within the Tar Heel State, the gerryman-
dered district maps the N&O printed to 
accompany Reynolds’ piece originally 
were drawn by North Carolina Demo-
crats after the 1990 census.     

Reynolds’ second point is North 

Carolina should be a democracy. On 
this, he’s still not wholly accurate. The 
state’s politics and constitution are 
steeped in what we should call repub-
lican values — an embrace of natural 
rights and a fear of concentrated power 
that temper yet protect popular sov-
ereignty and the democratic impulse. 
John Locke, whose work provides much 
of the basis for the Bill of Rights and 
our understanding of such freedoms 
as to speech and property, wrote the 
Fundamental Constitutions of Carolina 
essentially the state’s first constitution 
— in 1669. In April 1776, North Caro-
lina adopted the “Halifax Resolves,” 
which contained much of the language 
complaining of King George III’s 
“usurpations and violences” repeated in 
the Declaration of Independence three 
months later. The sentiment was taken 
directly from English republicans such 
as Viscount Bolingbroke, an early 18th-
century politician who helped create 
the organized opposition as a coun-
terweight to the ruling administration 
and a watchdog for corruption. It was 
Enlightenment thinkers like Baron Mon-
tesquieu who provided the inspiration 
for our Founders’ system of separation 
of power.  

Reynolds argues that a “power 
grab” initiated by Republican legislative 
leaders in a December special session 
tried to strip power from a democrati-

cally elected governor, undermining 
the people’s will. Small ‘r’ republicans 
might also see it as illegitimate, upset-
ting an existing and desirable balance of 
power between the branches of govern-
ment. The governor of North Carolina 
has been accumulating power over 
several decades — including acquiring 
a veto and the right to run for a second 
term. But the office is still quite weak 
compared to others across the country.

The Republican regime of 2012-
16 was hardly angelic. But it did only 
what experience teaches us to expect of 
all political actors. It tried to expand its 
influence and move policy outcomes in 
line with its preferences. The institution-
al design of the North Carolina system 
prevents ruling parties from going too 
far. It is separation of powers, regular 
elections, and the protection of rights 
such as those to speech and property 
that have checked Republican power in 
Raleigh. In fact, given the broad public 
support enjoyed by Republicans in 2012 
and 2014, a simple majoritarian democ-
racy similar to the one Reynolds advo-
cates would have moved state policy 
much further to the right. How happy 
would he have been then? 

Andy Taylor is a professor of politi-
cal science at the School of International 
and Public Affairs at N.C. State Univer-
sity. He does not speak for the university.
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Prepare for the ‘cuts’

Reynolds’ democracy fails on myriad points
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Moved to action by a recently 
published study from UNC-
Chapel Hill professor An-

drew Reynolds, football coaches at 
colleges and universities across North 
Carolina — with a few exceptions — 
have asked the NCAA to dissolve their 
football programs and shift funding 
and resources to basketball.

The study ranked North Caro-
lina’s college football programs at a 
lower level than those in North Korea 
and Cuba and slightly above those in 
Venezuela.

Reynolds told Carolina Journal he 
used the same statistical model for his 
college football study that he deployed 
with the controversial and widely pub-
licized Electoral Integrity Project. EIP 
compared voting systems in U.S. states 
and countries around the world and 
concluded that “North Carolina’s over-
all electoral integrity score of 58/100 
for the 2016 election places us along-
side authoritarian states and pseudo-
democracies like Cuba, Indonesia, and 
Sierra Leone.”

The Tar Heel State’s college foot-
ball scores matched its electoral rank-
ings, a finding Reynolds called “sur-
prising,” since intercollegiate American 
football is not played in Cuba, Indone-
sia, or Sierra Leone.

“It is hard to believe, but the 
model’s results cannot be questioned,” 
Reynolds said. 

The NCAA immediately agreed 

UNC study leads to cancellation of football programs (a CJ parody)

to dissolve the football programs.
In a statement, NCAA President 

Mark Emmert said, “Since receiving 
the request from the coaches, and after 
careful consideration, we decided it 
prudent for the schools to drop these 
football programs. We spent at least 20 
minutes looking into the matter, and 
that was sufficient. It was an obvious 
conclusion.”

Of the more than 40 head coaches 
for N.C. football programs attached to 
the NCAA on any of the three levels, 
more than 35 signed on to the request, 
including all Division I programs, with 

the exception of Appalachian State 
University.

The move to drop football is in 
some ways surprising, given that four 
North Carolina teams played in bowl 
games this year, including Appala-
chian State, and three of those teams 
— Wake Forest, N.C. State, and the 
Mountaineers — won. North Carolina 
lost by only two points to Stanford.

The schools dropping their pro-
grams are proud of their minor suc-
cesses — “It’s great to go .500 and play 
in a bowl, but what counts are national 
championships,” one coach said.

“We would just not rather com-
pete with teams from South Carolina. 
They’re just too good,” said the coach. 
“We did everything we could to win. 
We made lots of promises to high 
school kids who we wanted to play for 
us. Guess we just weren’t doing some-
thing right. We even got in trouble for 
those promises and some other things 
… and still. How does Clemson do it? I 
have no idea.”

“Furthermore, well, we just feel 
a little left out. Everybody loves bas-
ketball in this state, but football, not 
so much. We’re always left to feel like 
that last kid chosen to play kickball. 
Oh, people will take us, if they have 
no other choice. If a basketball game is 
available, well, just forget it.” 

It’s unclear what the thousands 
of football players will do now, consid-
ering basketball rosters are mostly set. 
The basketball teams also must decide 
what to do with their additional schol-
arships. 

“The move could force these stu-
dents to turn their attention toward 
school and toward enrolling in actual, 
intensive, and substantive courses. 
And that would be a shame,” the coach 
told CJ. 

For their part, basketball coaches 
were gleeful when considering the po-
tential influx of talent and the offer of 
free rein around the state. 

“We knew this was coming,” said 
one prominent basketball coach. “Bot-
tom line, you have to win. And people 
have to give a crap about you, too. 
Football was just doomed.”
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Reynolds Wrap of College Football Rankings (selected findings)
Information from this chart, included as part of UNC-Chapel Hill professor Andrew Reynolds’ survey ranking 
college football programs worldwide, convinced coaches at 35 North Carolina colleges and universities to 
ask the NCAA to disband their football teams. (CJ spoof graphic)
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