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STATEMENT OF INTEREST1 

Business Roundtable (“BRT”) is an association of chief executive officers of 

leading U.S. companies working to promote sound public policy and a thriving 

U.S. economy.  BRT's CEO members lead U.S. companies with $7 trillion in 

annual revenues and nearly 16 million employees.  BRT member companies 

comprise nearly one-fifth of the total market capitalization of U.S. stock markets 

and invest $129 billion annually in research and development – equal to 70 percent 

of U.S. private R&D spending.  Our companies pay more than $222 billion in 

dividends to shareholders and generate more than $495 billion in sales for small 

and medium-sized businesses annually.  BRT companies give more than $8 billion 

a year in combined charitable contributions.  As employers, we provide health care 

coverage to more than 40 million American workers, retirees and their families. 

BRT’s CEOs are committed to advancing public policies that will improve the 

quality, value and effectiveness of the U.S. health care system. 

 

 

                                                 
1  Both the Appellant and Appellee have consented to the filing of this Amicus 
Brief.  No party’s counsel authored the brief in whole or in part or contributed 
money that was intended to fund preparing or submitting the brief, and no person – 
other than the amicus curiae – contributed money that was intended to fund 
preparing or submitting the brief.   
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I. INTRODUCTION 

 Health care is complex, involving the intersection of science, finance, 

organization and regulation.  The Affordable Care Act (“ACA”) was designed to 

strike a delicate balance between providing quality care to millions of uninsured 

and underinsured by establishing minimum levels of coverage, regulating the 

private health plan market, subsidizing those whose income is insufficient to cover 

premium costs and penalizing individuals who fail to purchase minimum coverage 

and employers who fail to provide affordable coverage to their employees while 

simultaneously reducing costs.2  One proven method of reducing health care costs 

is to improve the overall health of the population.  As such, the ACA expressly 

authorized wellness programs of the type at issue here and delegated authority to 

regulate these and other ACA programs, frequently jointly, to three agencies:  (i)  

Department of Health and Human Services (“HHS”); (ii)  Department of the 

Treasury (“Treasury”); and (iii)  Department of Labor (“Labor”).   

 In asking this Court to strike down Flambeau’s wellness program as 

violating the involuntary medical inquiry provisions of the Americans with 

Disabilities Act, 42 U.S.C. § 12112(d), EEOC disregards the ACA.3  Every court 

                                                 
2  The Affordable Care Act consists of two laws, the Patient Protection and 
Affordable Care Act, Pub. L. No. 111–148 (March 23, 2010) and the Health and 
Education Reconciliation Act of 2010, Pub. L. No. 111–152 (March 30, 2010).   
 
3  Whether EEOC has authority to litigate in this Court is an open question.  
The Notice of Appeal was signed only by EEOC lawyers.  In Federal Election 
Comm’n v. NRA Political Victory Fund, 513 U.S. 88 (1994), the Court addressed 
whether it had jurisdiction to resolve a dispute when the petition for certiorari was 
signed only by FEC’s lawyers and not by the Solicitor General of United States.  
The Court held that the FEC lacked independent litigation authority before the 
Supreme Court.  The Office of Legal Counsel, in assessing whether EEOC had 
independent litigation authority to pursue enforcement actions against government 
entities, concluded that EEOC lacked such authority.  OLC, “Litigation Authority 
of the Equal Employment Opportunity Commission in Title VII Suits Against State 
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to consider this issue has rejected the EEOC’s position and for good reason.  First, 

the plain language of the ADA’s broad insurance safe harbor expressly authorizes 

these types of wellness programs.  Second, EEOC lacks authority to regulate 

employee wellness plans; that authority has been delegated to HHS, Treasury and 

Labor and the ADA itself does not authorize EEOC to regulate around the safe 

harbor.  Third, wellness programs like Flambeau’s, which are included in 

employer-sponsored health plans, are necessarily voluntary because the plans 

themselves are, by definition, voluntary.   

 Finally, as a practical matter, EEOC’s attempt to regulate in this already 

highly regulated area injects a degree of uncertainty that benefits neither 

employees nor employers.  Legal uncertainty generates unnecessary transaction 

costs thereby increasing overall health care costs, and may dissuade employers 

from adopting wellness programs aimed at improving the health of their employees 

and their families.  See e.g., In Re Bilski, 545 F.3d 943, 977 (Fed. Cir. 2009) 

(Newman, J., dissenting)(“Uncertainty is the enemy of innovation.”), aff’d on other 

grounds, Bilski v. Kappos, 561 U.S. 593 (2010); Stephen Schwartzman, Lecture at 

Hong Kong University (Oct. 18, 2010), as reported at http://www.efinancialnews. 

com/story/2010-10-19/schwarzman-regulators-hamper-growth.  Excessive 

uncertainty hinders the ability even to calculate with any degree of accuracy the 

odds of potential outcomes.  See Robert Lensink, et al., Does uncertainty affect 

                                                                                                                                                             
and Local Governmental Entities (March 13, 1983), available at 
https://www.justice.gov/sites/default/files/olc/opinions/1983/03/31/op-olc-v007-
p0057_0.pdf.  Neither the Supreme Court nor the Office of Legal Counsel has 
addressed whether Congress’s grant of general independent litigation authority to 
an agency other than the Attorney General is consistent with the Take Care Clause, 
U.S. Const., art. II, § 3.  If Congress’s grant of independent litigation authority to 
EEOC (other than before the Supreme Court) is unconstitutional, as it may well be, 
then EEOC’s Notice of Appeal is without effect and this Court lacks jurisdiction to 
entertain this case. 
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economic growth? An empirical analysis, 135 REVIEW OF WORLD ECONOMICS 379 

(1999) (showing empirically that uncertainty hinders economic growth).  In the 

area of risk-spreading, actuarial uncertainty drives up premiums for an insured plan 

and the employees’ share for a self-insured plan.  
 
II. ARGUMENT 
 

A. Wellness Programs Are Designed to Improve Health and Make 
Health Care More Affordable and More Accessible 

 Employer-sponsored health plans play a central role in financing health care 

in the U.S.  Currently, approximately 175 million Americans receive their health 

coverage through an employer plan.  https://aspe.hhs.gov/sites/default/files/pdf/ 

76901/ib_PreventiveServices.pdf.  These plans offer broad and affordable medical 

coverage either through an employer sponsored fully-insured policy or a self-

insured benefit administered by a third-party.4  The typical employer is required to 

pay a significant percentage of (i) the premiums in the case of an insured plan, or 

(ii) the actual costs of health care in the case of a self-insured plan.   

 One component of many employer group health benefit (“EGHB”) plans is a 

wellness program, designed to improve health, thereby reducing health care costs 

to the employer and employee.  Overall, wellness programs achieve both of these 

goals.5  See Katherine Baicker, et al., Workplace Wellness Programs Can Generate 

                                                 
4  The breadth of coverage is mandated by and its cost to each employee is 
limited by the Affordable Care Act.  See King v. Burwell, 576 U.S. ___, 135 S.Ct. 
2480, 2487 (2015); Burwell v. Hobby Lobby Stores, Inc., 573 U.S.___, 134 S.Ct. 
2751, 2762 (2014) (discussing “minimum essential coverage”).  An employer that 
offers less than the required coverage or charges employees too much, either as 
premiums or as copayments and deductibles, will be penalized monetarily.   
 
5  An EGHB plan is one that is governed by the Affordable Care Act and 
provides, on a voluntary basis, one or more group health plans and possibly a 
wellness program.  This brief focuses on these EGHB-based wellness programs.  
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Savings, 29 HEALTH AFFAIRS 1, 5 (Feb. 2010) (Harvard study finding that “within 

the first few years of adopting wellness programs, employers’ “[m]edical costs fall 

about $3.27 for every dollar spent on the wellness programs, and absentee day 

costs fall by about $2.73 for every dollar spent.”). 

 While the employer is effectively required by the ACA to offer its fulltime 

employees affordable health plans that provide at least certain minimum coverage, 

no employee is obligated to enroll in any EGHB plan.  Enrollment is purely 

voluntary.  Employees remain free to obtain health insurance through other 

sources, such as an insurance exchange, a spouse’s plan, or to forego health 

insurance altogether and potentially incur a tax penalty.  See ACA § 1501, codified 

at 26 U.S.C. § 5000A. 

 The ACA bars plans and insurers from denying coverage to any person 

because of a medical condition or history, 42 U.S.C. §§ 300gg-1, 300gg-3, 300gg-

4(a) (guaranteed-issue provision), and from charging higher premiums because of a 

person’s medical condition or history, id. §§ 300gg(a)(1), 300gg-4(b) (community-

rating provision).  The ACA’s elaborate provision authorizing and regulating 

wellness programs, id. § 300gg-4(j), provides express exceptions to the provision 

prohibiting differential premiums based on a person’s health status or claims 

experience.  The ACA recognizes two types of wellness programs: (1) those in 

which participation triggers a reward or benefit; and (2) those in which satisfying a 

specific goal, e.g., losing a certain amount of weight, triggers a reward or benefit.  

As to the first, the ACA provides that  
 

[i]f none of the conditions for obtaining a premium discount or 
rebate or other reward for participation in a wellness program is 
based on an individual satisfying a standard that is related to a 

                                                                                                                                                             
This brief does not address wellness programs established by employers but which 
are neither part of an EGHB plan nor governed by the Affordable Care Act.   
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health status factor, such wellness program shall not violate this 
section [which otherwise prohibits differential premiums] if 
participation in the program is made available to all similarly 
situated individuals ....  

ACA, § 1201(2)(A), codified at PHS Act § 2705(j)(1)(B), 42 U.S.C. § 300gg-

4(j)(1)(B).  As to the second, where a specific health objective must be satisfied, 

the ACA provides that a wellness program generally will not violate the 

prohibition on differential premiums provided that the differential is within certain 

limits specified in the ACA and its implementing regulation issued by HHS, 

Treasury and Labor.  See 42 U.S.C. § 300gg-4(j)(3)(A); 78 Fed. Reg. 33,158 (June 

3, 2013).  Moreover, the ACA expressly authorizes health risk assessments.  See 42 

U.S.C. § 300gg-4(j)(2)(B).   

 Under a typical wellness program, the plan administrator offers employees 

who opt for the EGHB the option of participating in a wellness program, which is 

designed to promote the beneficiary’s health or prevent disease.  Those who 

voluntarily elect to participate in the EGHB plan and then elect to participate in the 

plan’s wellness program are screened for various treatable or preventable 

conditions such as high blood pressure, high blood glucose, high cholesterol, 

excess body weight, and tobacco use.  Glucose, cholesterol and similar parameters, 

as well as tobacco use are measured through blood samples taken by a finger prick 

and assessed by a third party laboratory.  These wellness test results are not shared 

with the employer; the plan administrator, however, may be aware of the results.   

 In exchange for agreeing to participate in these various diagnostic programs 

or enrolling in a smoking cessation program, if appropriate, employees and their 

spouses typically are eligible for certain rewards such as reduced premiums, 

copayments or deductibles, or rebates.  Those who opt not to participate in the 

wellness program are not eligible for premium discounts, rewards, or rebates.  The 

total benefit for those who participate generally cannot exceed 30 percent of the 
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total cost of coverage, but may be up to 50 percent for wellness programs designed 

to prevent or reduce tobacco use.  See 78 Fed. Reg. 33,158 (June 3, 2013) (final 

rule implementing the wellness program provisions of the ACA).   

 Wellness programs are not new with the ACA.  They made their statutory 

debut in the Health Insurance Portability and Accountability Act of 1996 

(“HIPAA”), Pub. L. No. 104-191, 110 Stat. 1936 (Aug. 21, 1996).  HIPAA 

authorized insurance portability by, among other things, prohibiting group health 

plans and group health insurance issuers from discriminating against individual 

participants and beneficiaries in eligibility, benefits, or premiums based on health 

factors, after a waiting period.  See HIPAA § 102(a), adding § 2702 to the Public 

Health Service Act (“PHS Act”), codified at 42 U.S.C. § 300gg-1 (West 1997).  An 

exception to the general rule allowed premium discounts or rebates or modification 

to otherwise applicable cost sharing (including copayments, deductibles, or 

coinsurance) if an insured participated in certain health promotion and disease 

prevention programs, i.e., wellness programs.  This general format, which on the 

one hand banned discrimination based on health status, but on the other hand 

authorized, as a limited exception to that general rule, wellness programs, was 

carried forward and expanded with certain modifications in the ACA.  The 

authority to enforce these wellness program provisions was delegated to the 

Secretary of Labor with respect to health care programs under Employee 

Retirement Income Security Act of 1974 (“ERISA”), to the Secretary of HHS with 

respect to non-ERISA group health programs, and the Secretary of Treasury with 

respect to the tax implications of these programs.6   
                                                 
6  HIPAA amended the PHS Act, ERISA and the Internal Revenue Code 
(“IRC”).  See e.g., HIPAA § 102 (amending the PHS Act); § 101 (amending 
ERISA), and §§ 103, 300 et seq (amending the IRC).  The Secretary of HHS has 
rulemaking authority with respect to the PHS Act (see PHS Act § 300gg-92); the 
Secretary of Labor has rulemaking authority with respect to ERISA (see 29 U.S.C. 



 

 - 8 - 
 

 
B. EECO Lacks Statutory Authority to Regulate Wellness Programs 

 
1. The Plain Language of the Safe Harbor Forecloses EEOC 

Regulation of Wellness Programs 

 After sitting on the sidelines for two decades, EEOC now claims that it has 

been endowed with enforcement and rulemaking authority over employer-based 

wellness programs under the ADA.  The plain language of HIPAA, the ACA, and 

the ADA all state otherwise.  As in any statutory construction case, we “begin[] 

where all such inquiries must begin: with the language of the statute itself.”  United 

States v. Ron Pair Enter., Inc., 489 U.S. 235, 241 (1989).  And, “[i]n this case it is 

also where the inquiry should end.”  Id.  See also Sebelius v. Cloer, 569 U.S.___, 

133 S.Ct. 1886, 1893 (2013) (quoting BP Am. Prod. Co. v. Burton, 549 U.S. 84, 91 

(2006)) (“‘We start, of course, with the statutory text,’” and proceed from the 

understanding that ‘[u]nless otherwise defined, statutory terms are generally 

interpreted in accordance with their ordinary meaning.”); Boyle v. United States, 

556 U.S. 938, 950 (2009) (“Because the statutory language is clear, there is no 

need to reach petitioner’s remaining arguments based on statutory purpose, 

legislative history, or the rule of lenity.”); United States v. All Funds On Deposit 

With RJ, 783 F.3d 607, 622 (7th Cir. 2015) (“The ‘cardinal canon’ of statutory 

interpretation is that we look first to the text of the statute.”).   

 The ADA provides in pertinent part as follows: 
 

Subchapters I [dealing with discrimination on the basis of 
disability] through III of this chapter and title IV of this Act 
shall not be construed to prohibit or restrict— 
 

                                                                                                                                                             
§§ 1135, 1191c); and the Secretary of the Treasury has rulemaking authority over 
the IRC (see 26 U.S.C. § 7805(a)).  See also HIPAA § 104, codified at 42 U.S.C. § 
300gg-92, note (requiring the three departments to coordinate their rulemaking and 
enforcement). 
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    * * * 
 
(2)  a person or organization covered by this chapter from 
establishing, sponsoring, observing or administering the terms 
of a bona fide benefit plan that are based on underwriting risks, 
classifying risks, or administering such risks that are based on 
or not inconsistent with State law.... 
 
Paragraphs (1), (2), and (3) shall not be used as a subterfuge to 
evade the purposes of subchapter  I and III. 
 

42 U.S.C. § 12201(c).7   

 The plain language of this safe harbor permits wellness programs because 

such programs are an integral part of employers taking employee health risks into 

account when setting premiums or offering coverage.  There is no merit to EEOC’s 

argument that wellness programs are outside the safe harbor because they do not 

involve “underwriting risks.”  For one thing, the argument overlooks the two other 

types of risk referenced in the statute: “classifying risks, or administering such 

risks.”  The disjunctive, “or,” means that if a wellness program is based on any of 

the three—underwriting risks, classifying risks or administering risks—it triggers 

the safe harbor.  EEOC’s “strained construction[,]” which focuses exclusively on 

underwriting risks, “would have us ignore the disjunctive ‘or’ and rob the” the 

trilogy of terms of their “independent and ordinary significance.”  Reiter v. 

Sonotone Corp., 442 U.S. 330, 338-39 (1979).  Here, EEOC acknowledges that 

                                                 
7  Neither EEOC’s Complaint nor its Statements of Proposed Findings of Fact 
allege such subterfuge.  See Complaint, No. 14-cv-00638-bbc (W.D. Wis. Sept. 30, 
2014), ECF No. 1; Plaintiff EEOC’s Statement of Proposed Findings of Fact, id. 
(July 15, 2015), ECF Nos. 17 and 18; Plaintiff EEOC’s Additional Proposed 
Findings of Fact in Opposition to Flambeau, Inc.’s Motion for Summary Judgment, 
id. (Aug. 5, 2015), ECF No. 26.   
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wellness programs invariably involve health risk assessments,8 and “are typically 

intended to improve employee health and thereby reduce overall costs.”  EEOC Br. 

at 29.  At a minimum, reducing costs by improving health constitutes 

“administering risks.” 

 Regardless, wellness programs do involve underwriting risk because they 

directly affect the cost of EGHB plans.  If a wellness program affects costs, it 

necessarily affects risk and if it affects risk, then it is part and parcel of 

underwriting.  See Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205, 

212 (1979)(“The significance of underwriting or spreading of risk is an 

indispensable characteristic of insurance”).  Moreover, information in the 

aggregate, gleaned from the health risk assessment, may inform an insurer or plan 

about risk in the future because, as its name implies, it provides an assessment of 

beneficiaries’ health risks.  EEOC overlooks how a wellness program and its 

concomitant health risk assessment provide valuable information for setting 

premiums in subsequent years.   

 Recognizing that the plain language of the safe harbor effectively forecloses 

EEOC jurisdiction over EGHB plans and wellness programs, EEOC argues that the 

safe harbor ought to be ignored, declaring: “The insurance safe harbor provision 

does not apply to wellness programs.”  EEOC Br. at 17.  See also id. at 15 (“the 

insurance safe harbor provision does not apply to § 12112(d)(4)(B).”).  According 

to EEOC, section 12112(d)(4)(B) limits an employer’s ability to gather information 

to “conduct[ing] voluntary medical histories, which are part of an employee health 

program,” which EEOC asserts is inconsistent with the ADA and the ACA.  EEOC 

Brief at 18.    
 

                                                 
8  As used here, health risk assessments include questionnaires and biometric 
testing.   
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a. The ADA’s Safe Harbor Must Be Considered and 
Read Consistently with the Rest of the ADA 

 Where provisions of a single statute appear to be at odds with one another, 

the solution has never been, as EEOC advocates here, to ignore one in favor of the 

other.  Instead, the two must be reconciled by giving meaning to each.  See United 

States v. Gordon, 961 F.2d 426, 431 (3d Cir. 1992) (“Courts should attempt to 

reconcile two seemingly conflicting statutory provisions whenever possible, 

instead of allowing one provision effectively to nullify the other provision.”).  The 

two provisions which EEOC suggests are irreconcilable are in fact logically 

harmonious.  Here, “[f]ortunately for us, we need not undertake [any] interpretive 

gymnastics.”  Diehl v. Twin Disc, Inc., 102 F.3d 301, 307 (7th Cir. 1996).  Section 

12112(d)(4) prohibits an employer from asking health-related questions unless they 

job related or  are voluntary and “part of an employee health program available to 

employees at that work site.”  42 U.S.C. § 12112(d)(4)(B).  The safe harbor and 

this section do not conflict.  Rather, the safe harbor precludes the agency from 

doing precisely what it is seeking to do here, namely attempting to construe section 

12112(d)(4)(B) to meddle in health insurance or to outlaw wellness programs and 

health risk assessments.  There is no conflict between the two sections because the 

safe harbor was designed to preclude such a conflict by preventing the agency from 

even “constru[ing]” section 12112(d)(4) to reach employer health plans.   

 Not surprisingly, no court has agreed to ignore the insurance safe harbor.  As 

one court explained in the course of rejecting ADA claims based on wellness 

program medical inquiries, the wellness program at issue, which was typical, 
 

falls under the safe harbor provision because it is designed to 
develop and administer present and future benefit plans using 
accepted principles of risk assessment. . . Furthermore, the 
wellness program is an initiative designed to mitigate risks.  It 
is based on the theory that encouraging employees to get 
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involved in their own healthcare leads to a more healthy 
population that costs less to insure.  In other words, the program 
is based on underwriting, classifying and administering risks 
because its ultimate goal is to sponsor insurance plans that 
maintain or lower its participant’s premiums. 

Seff v. Broward County, 778 F. Supp. 2d 1370, 1374 (S.D. Fla. 2011), aff’d, 691 

F.3d 1221 (11th Cir. 2012).  See also Rouse v. Berry, 848 F. Supp. 2d 4, 11 

(D.D.C. 2012) (“[c]oncluding that [a benefit plan] is ineligible for the [ADA] safe 

harbor provision because it makes disability-based distinctions in a ‘fringe-benefit 

aspect’ of employment would place the very purpose of an explicit exemption for 

bona fide benefit plans in serious doubt.”).  

 Every circuit that has addressed the breadth of the ADA’s insurance safe 

harbor has confirmed that its terms are unambiguous and sufficiently broad to 

permit the differential pricing and coverage based on health status under the 

exceptions in HIPAA and the ACA for discounts or rebates for wellness program 

participation.  For example, in Weyer v. Twentieth Century Fox Film Corp., 198 

F.3d 1104, 1107-1108 (9th Cir. 2000), an employee challenged a provision of her 

pre-HIPAA employer’s group health plan that limited benefits for individuals who 

were disabled because of mental illness, alcoholism, or drug abuse to twenty-four 

months.  Individuals with physical disabilities were not subject to the same 

limitation and could get benefits until age 65.  The plaintiff, who suffered from 

severe depression, claimed that the policy violated the ADA because it 

discriminated against her on the basis of health.  The Ninth Circuit held that the 

insurer’s “decision to classify the risks of mental illness, alcoholism, and drug 

abuse differently from physical disabilities falls within the safe harbor provision of 

§ 12201(c).”  Id. at 1115.  The Court noted that “[b]y putting an insurance 

company ‘safe harbor’ in the Act, Congress gained such freedom of choice for 

policy purchasers and efficiencies for insurers as might accrue if insurance 
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companies were free to decide whether to cover and to what extent to cover 

various disabilities.”  Id. at 1116.   

 The court commented that “[e]ven the EEOC concluded in their guidance on 

health insurance, contrary to their litigation position in this case, that distinctions 

between types of disability do not violate the Act.  Like the D.C. and Third 

Circuits, we decline the invitation to be a super-actuary . . . by requiring insurers to 

justify their coverage plans.”  Id. at 1117.  See EEOC v. Staten Island Savings 

Bank, 207 F.3d 144 (2d. Cir. 2000); Kimber v. Thiokol Corp., 196 F.3d 1092, 

1101-02 (10th Cir. 1999); Lewis v. Kmart Corp., 180 F.3d 166, 170 (4th Cir.1999); 

Ford v. Schering-Plough Corp., 145 F.3d 601, 608-10 (3d Cir. 1998); Parker v. 

Metropolitan Life Ins. Co., 121 F.3d 1006, 1015-19 (6th Cir. 1997) (en banc); 

EEOC v. CNA Ins. Cos., 96 F.3d 1039, 1044-45 (7th Cir. 1996) (all concluding that 

Title I of the ADA does not bar entities covered by the statute from offering 

different long-term disability benefits for mental and physical disabilities); cf. 

McNeil v. Time Ins. Co., 205 F.3d 179, 186-90 (5th Cir. 2000) (health insurance 

plan that caps benefits for AIDS does not violate Title III of ADA); Doe v. Mutual 

of Omaha Ins. Co., 179 F.3d 557, 559-64 (7th Cir. 1999) (same); Modderno v. 

King, 82 F.3d 1059, 1060-62 (D.C. Cir. 1996) (health insurance plan that caps 

mental disability benefits does not violate Section 504 of Rehabilitation Act, 29 

U.S.C. § 794, which forbids disability-based discrimination in certain federal and 

federally assisted programs and activities).   
 
b. The ADA’s Safe Harbor Must Be Considered and 

Read Consistently with the ACA 

The ACA’s express authorization of wellness programs is alone sufficient to 

defeat the EEOC’s understanding of the ADA.  First, every effort must be made to 

make both statutes operate according to their respective terms.  See Watt v. Alaska, 
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451 U.S. 259, 267 (1981)(“We must read the statutes to give effect to each if we 

can do so while preserving their sense and purpose.”).  Harmonizing the pertinent 

ACA and ADA provisions is straightforward:  the wellness programs expressly 

authorized by Congress in the ACA fit neatly within the ADA’s insurance safe 

harbor.  No legitimate reason has been given as to why that is not the case.  The 

EEOC’s position necessarily reads the wellness program authorization out of the 

ACA, and also ignores both the ADA insurance safe harbor and the voluntary 

nature of wellness programs and the employee health programs of which they are a 

part.  But courts and agencies “are not at liberty to pick and choose among 

congressional enactments, and when two statutes are capable of co-existence, it is 

the duty of the courts, absent a clearly expressed congressional intention to the 

contrary, to regard each as effective.”  Morton v. Mancari, 417 U.S. 535, 551 

(1974).  That is what must be done here.   

 Even if the ACA and ADA were at odds with one another, which they are 

not, the ACA, as the later enacted more specific statute, would trump the ADA, the 

earlier enacted and more general statute:  the “specific governs the general.”  

RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S.__, 132 S.Ct. 2065, 

2071 (2012) (quoting Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 

(1992)); HCSC-Laundry v. United States, 450 U.S. 1, 6 (1981) (per curiam) (“[I]t 

is a basic principle of statutory construction that a specific statute, here subsection 

(e), controls over a general provision such as subsection (c)(3).”).  That principle 

applies with even greater force where, as both here and in HCSC-Laundry, the 

more specific statute (ACA) was enacted later by Congress and in order to address 

a particular subject.  In HCSC-Laundry, a laundry that served only non-profit 

hospitals sought tax exempt status under Internal Revenue Code § 501(c)(3), which 

exempts not-for-profit entities generally.  The court denied the exemption, citing § 

501(e) of the Code, a provision which was enacted after 501(c)(3), specifically to 
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address the tax status of “hospital service organizations,” and that provided that 

such organizations are tax exempt if they engage in specified activities, including 

data processing, warehousing, and billing, but not including laundry services.  See 

450 U.S. at 837-39.  The Court reasoned that the later-enacted and more specific 

provisions of § 501(e), which addressed hospital service organizations but did not 

provide a tax exemption for laundries, controlled over the more general section 

501(c)(3), which the Court acknowledged could otherwise arguably be read to 

cover laundries serving tax exempt hospitals.   

The ACA’s wellness program provision makes for an even more compelling 

case, because whereas in HCSC-Laundry the Court relied on the silence of § 

501(e) regarding hospital service organizations providing laundry services, the 

later-enacted and more specific ACA provision at issue here expressly authorizes 

wellness programs and thus prevails over the ADA in the event of a conflict 

between the two statutes.  As discussed above, the ADA’s insurance safe harbor 

meshes well with the ACA.  If they conflict, however, the ACA provision must 

prevail.   
 

2. In the ACA, Congress Entrusted Regulation of Wellness 
Programs to HHS, Labor and Treasury, Not to EEOC 

In this and other recent cases, EEOC is attempting to enforce its proposed 

wellness rule, which has now been issued as a final rule.  See 80 Fed. Reg. 21,659 

(April 20, 2015) (Proposed Rule); 81 Fed. Reg. 31,126 (May 17, 2016) (Final 

Rule).  In the Final Rule, as in the Proposed Rule, EEOC argues that it  
 

has authority to interpret the safe harbor provision because, by 
its express terms, this provision applies to Titles I through IV of 
the ADA. Moreover, as stated in § 1630.14(d)(6) of this rule, 
we reaffirm our position that the safe harbor provision does not 
apply to an employer’s decision to offer rewards or impose 
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penalties in connection with wellness programs that include 
disability-related inquiries or medical examinations. 

81 Fed. Reg. at 31,130 (cols. a-b). 

However, EEOC has no authority to regulate around the safe harbor.  That 

has been entrusted to other agencies.  “It is axiomatic that an administrative 

agency's power to promulgate legislative regulations is limited to the authority 

delegated by Congress.”  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 

(1988).  See Gonzales v. Oregon, 546 U.S. 243, 258-59 (2006).  “Rulemaking 

authority is legislative power” which can only be delegated to an agency by 

Congress.  Whitman v. Am. Trucking Ass’n, Inc., 531 U.S. 457, 488 (2001) 

(Stevens, Souter, JJ, concurring) (internal quotations omitted).  See also FDA v. 

Brown & Williamson Tobacco Corp., 529 U.S. 120, 161 (2000); Adams Fruit Co., 

Inc. v. Barrett, 494 U.S. 638 (1990); Louisiana Pub. Serv. Comm'n v. FCC, 476 

U.S. 355, 374 (1986); United States v. Storer Broad. Co., 351 U.S. 192 (1956); 

Nat’l Broad. Co. v. United States, 319 U.S. 190 (1943); Kelly v. E.P.A., 15 F.3d 

1100 (D.C. Cir. 1994); Amalgamated Transit Union v. Skinner, 894 F.2d 1362 

(D.C. Cir. 1990); Stephen G. Breyer, et al., ADMINISTRATIVE LAW AND 

REGULATORY POLICY 522 (7th ed. 2011) (“An agency can only engage in 

rulemaking to the extent its organic statute authorizes it do so.”).  “Thus, if there is 

no statute conferring authority, a federal agency has none.”  Michigan v. E.P.A., 

268 F.3d 1075, 1081 (D.C. Cir. 2001).  

The Administrative Procedure Act itself prohibits an agency from issuing a 

“substantive rule ... except within jurisdiction delegated to the agency and as 

authorized by law.”  5 U.S.C. § 558(b) (emphasis supplied).  EEOC has authority 

to issue regulations to carry out the employment provisions in subchapter I of the 

ADA, §§ 12111-12117, pursuant to § 12116 ("Not later than 1 year after [the date 

of enactment of this Act], the Commission shall issue regulations in an accessible 
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format to carry out this subchapter in accordance with subchapter II of chapter 5 of 

title 5"). The Attorney General is granted authority to issue regulations with respect 

to subchapter II, part A, §§ 12131-12134, which relates to public services. See § 

12134 ("Not later than 1 year after [the date of enactment of this Act], the Attorney 

General shall promulgate regulations in an accessible format that implement this 

part"). Finally, the Secretary of Transportation has authority to issue regulations 

pertaining to the transportation provisions of subchapters II and III. See § 12149(a) 

("Not later than 1 year after [the date of enactment of this Act], the Secretary of 

Transportation shall issue regulations, in an accessible format, necessary for 

carrying out this subpart (other than section 12143 of this title)"); § 12164 

(substantially same); § 12186(a)(1) (substantially same); § 12143(b) ("Not later 

than one year after [the date of enactment of this Act], the Secretary shall issue 

final regulations to carry out this section").  

All three agencies have been given authority to issue regulations 

implementing the generally applicable provisions of the ADA, see §§ 12101-

12102, which fall outside subchapters I—IV.  See 42 U.S.C. § 12205a.  However, 

none of those agencies, i.e., EEOC, Justice, Transportation, has been given 

authority to regulate the insurance safe harbor.  That authority has been vested 

exclusively in HHS, Treasury, and Labor, which have already issued a joint 

regulation implementing the wellness program provisions of the ACA.  See 71 Fed. 

Reg. 75014 (Dec. 13, 2006); 78 Fed. Reg. 33,157-92 (June 3, 2013).  There is 

simply no room left for EEOC.  Cf. Sutton v. United Airlines, Inc., 527 U.S. 471 

(1999) (discussing but not deciding, EEOC’s limited rulemaking authority under 

the ADA). 
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C. EEOC’s Argument Jeopardizes the Vitality of All Wellness 
Programs  

 A critical feature of any wellness program is a health risk assessment.  Thus 

both the ADA insurance safe harbor and the ACA provisions authorizing and 

regulating wellness programs allow EGHB plans to seek and obtain the employee 

health information that is necessary to administer a wellness program to address 

and reduce employee health risks.  Courts have also held that the insurance safe 

harbor not only permits a plan to provide incentives to those who elect to 

participate in a wellness program, but also allows that plan to inquire about and 

assess the status of a prospective insured’s health even though such an assessment 

would be expressly prohibited by the ADA if conducted outside the context of the 

insurance safe harbor.   

 Thus, in Barnes v. The Benham Group, Inc., 22 F. Supp. 2d 1013 (D. Minn. 

1998), a pre-HIPAA case, the court granted summary judgment in favor of the 

employer who terminated an employee after he refused either to complete a 

medical questionnaire provided by his employer’s plan or to decline coverage 

under that plan.  The plaintiff alleged that the medical inquiries violated the ADA, 

42 U.S.C. § 12112(d)(4).  The court disagreed and held that the questions on the 

insurance application 
 
were asked solely for the purpose of underwriting, classifying, 
and administering risks in conjunction with defendant’s search 
for a new group health plan.  Further, defendant sought to 
establish, sponsor, observe, or administer the terms of a bona 
fide benefit plan based on underwriting, classifying, or 
administering risks.  The purpose of the safe harbor provision is 
to permit the development and administration of benefit plans 
in accordance with accepted principles of risk assessment.  29 
C.F.R. [§] 1630.16(f).  This was exactly the point of the 
questions asked here. 

Barnes, 22 F.Supp.2d at 1020.  
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 EEOC’s view that health risk assessments implicate the ADA jeopardizes 

bona fide attempts to assess and manage health risks in order to improve health.  

The health parameters assessed through wellness programs--blood pressure, 

cholesterol, glucose sugar, tobacco use, and body weight--are all well-established 

risk factors.  According to the National Institutes of Health (“NIH”), “high blood 

pressure (HBP) is a serious condition that can lead to coronary heart disease, heart 

failure, stroke, kidney failure, and other health problems”9 and certain “risk factors 

for stroke, like high blood pressure or cigarette smoking, can be changed or 

controlled by the person at risk.”10  Those with high levels of low density 

lipoproteins (“LDL”) have a higher risk of coronary artery disease than those with 

normal LDL levels.11  Wellness programs address those risks by first alerting 

beneficiaries that they may be at higher risk than others for certain ailments and 

then managing those risks by providing beneficiaries with an opportunity to reduce 

their own risk profiles.  Wellness programs classify, administer and manage these 

health risks, and by doing so, fall squarely within the express terms of the ADA’s 

insurance safe harbor. 
 

D. EEOC’s Argument Overlooks the Voluntary Nature of Wellness 
Programs  

The health examination and inquiries conducted for wellness programs like 

Flambeau’s, also fall within a second exception spelled out in the ADA:   

                                                 
9 http://www.ncbi.nlm.nih.gov/pubmedhealth/PMH0062996/ (last viewed May 22, 
2016).   
 
10 http://www.ninds.nih.gov/disorders/stroke/detail_stroke.htm (last viewed May 
22, 2016).   
 
11 See https://www.nhlbi.nih.gov/health/health-topics/topics/hd/atrisk (“The higher 
your blood cholesterol level, the greater your risk of coronary heart disease (CHD) 
and heart attack.”)(last viewed May 22, 2016).   



 

 - 20 - 
 

 
(B) Acceptable examinations and inquiries  
A covered entity may conduct voluntary medical examinations, 
including voluntary medical histories, which are part of an 
employee health program available to employees at that work 
site.   

42 U.S.C. § 12112(d)(4)(B).  Here, as with most EGHB wellness programs, 

participation is optional because the overall EGHB of which it is a part is 

optional.12  Flambeau’s employees are free to obtain health insurance elsewhere.  

See ACA §§ 1311, 1322.  The premium discounts or rebates offered for 

participation in wellness programs do not make the programs involuntary for 

purposes of ADA § 12112(d)(4)(B).  To the contrary, they add an extra level of 

choice to the health insurance mix.  Thus aside from the insurance safe harbor, 

purchasing a group health insurance product is entirely voluntarily.  “[The 

employer] simply gave [plaintiff] the same opportunity that it gave all the rest of 

its employees — buy into the group policy with the limitation at the cheaper, group 

price or buy her own individual insurance coverage without the limitation at 

whatever the market price may be.”  Weyer, 198 F.3d at 1117.  

 EEOC itself has recognized that wellness programs do not violate the ADA 

medical inquiry prohibitions.  In the twenty years since Congress authorized 

financial incentives for programs of health promotion in HIPAA, EEOC never 

suggested that they might be inconsistent with the ADA.  To the contrary, in 2009, 

EEOC counsel wrote that 
 

a wellness program would be considered voluntary and any 
disability-related inquiries or medical examinations conducted 
in connection with it would not violate the ADA, as long as the 
inducement to participate in the program did not exceed twenty 

                                                 
12  Wellness programs that are offered by employers outside an EGHB plan are 
not at issue in this case. 
 



 

 - 21 - 
 

percent of the cost of employee only or employee and 
dependent coverage under the plan, consistent with regulations 
promulgated pursuant to the Health Insurance Portability and 
Accountability Act (“HIPAA”). 

Form Letter from Peggy R. Mastroianni, Associate Legal Counsel, EEOC (March 

9, 2009).13  Thus, according to EEOC’s counsel, as long as the incentives mirrored 

what was permitted in HIPAA’s rules, wellness programs would not violate the 

prohibition on medical examinations and inquiries in ADA § 12112(d).   

 The ACA’s provision authorizing wellness programs is presumed to be 

based on Congress’s awareness of the EEOC’s position that those programs were 

entirely proper and in harmony with other laws.  See Ortega v. Holder, 592 F.3d 

738, 743 (7th Cir. 2010) (“We must assume that Congress is cognizant of other 

statutory provisions and expects its new enactments to work in harmony with 

existing provisions.”).  See also Lorillard v. Pons, 434 U.S. 575, 580 (1978) 

(“Congress is presumed to be aware of an administrative or judicial interpretation 

of a statute and to adopt that interpretation when it re-enacts a statute without 

change.”).   

EEOC also overlooks that employee participation in Flambeau’s health plan 

wellness programs is optional in large part because employee participation in its 

sponsored health plans overall is optional.  EEOC fails to account for the fact that 

Flambeau’s employees were free to obtain health insurance elsewhere or to decline 

to purchase insurance at all notwithstanding the risk of a penalty.  See ACA §§ 

1311, 1322.  That does not make the premium discounts and rebates offered for 

participation in wellness programs involuntary for purposes of section 

                                                 
13  In a second letter, the EEOC counsel concluded that a plan that required its 
employees to participate in wellness program, as opposed to rewarding those who 
chose to participate, would violate the prohibition on medical examinations and 
inquiries in § 12112(d).   
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12112(d)(4)(B), but, as noted above, it adds an additional choice to the health 

insurance mix.   

III. CONCLUSION 

 The district court’s decision should be affirmed. 
 
Respectfully submitted, 

      s/Robert P. Charrow     
      Robert P. Charrow 
      Laura Metcoff Klaus 
      GREENBERG TRAURIG LLP 
      2101 L Street, N.W., Suite 1000 
      Washington, D.C. 20037 
      (202) 533-2396 
      Charrowr@gtlaw.com 
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