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The US Department of Labor (DOL) has 
announced new language clarifying that 
environmental, social and governance (ESG) 
factors can be valuable investment criteria 
for portfolios governed by the Employee 
Retirement Income Security Act of 1974 
(ERISA).1 We believe the announcement is 
one of the most impactful endorsements 
yet for the integration of ESG into security 
evaluation, as ERISA laws require fiduciaries 
to meet the highest standards of economic 
prudence. ERISA laws govern most private 
sector pension plans.

The new DOL bulletin, dated October 22, 
2015, replaces a 2008 release that created a 
timorous mindset toward ESG for many ERISA 
plans. The 2008 ESG bulletin posited that 
the consideration of non-economic factors 
in investing should be “rare;” reiterated 
fiduciary responsibility to solely focus on the 
economic interests of plan participants—
except in “very limited” circumstances; and 
decried fiduciaries exclusively considering 
“green” companies to enact certain 
investment policies.2 The murky implications 
of that language prompted many ERISA 
trustees and consultants to unnecessarily 
avoid ESG investments for fear of violating 
fiduciary duties. Many institutional investors 
interpreted that maximizing risk-adjusted 
returns, and employing ESG analysis, were 
mutually exclusive from the perspective of 
the DOL. 

The latest announcement stems from the 
DOL’s concern that the 2008 language unduly 
discouraged ERISA plans from ESG investing. 
The 2015 bulletin clarifies that ESG-focused 
investments are subject to the same fiduciary 
standards as other ERISA portfolios, not more 
stringent ones. The new language outlines 

that as long as an ESG investment does not 
“give up” returns for a commensurate level 
of risk and complies with other policies of 
the plan, ERISA standards are satisfied. The 
bulletin additionally states the following:

• No additional documentation or 
evaluation is required for ESG investments 
versus general plan investments. 

• Fiduciaries can incorporate ESG factors 
into investment policy statements.

• ERISA does not prohibit the integration of 
ESG tools, metrics and analyses to evaluate 
risk or return.

• ESG collateral considerations are not 
merely “tie-breakers” between competing 
investments that are otherwise equal with 
respect to risk and return.

The 2015 bulletin assures fiduciaries that 
they can confidently take into account non-
financial, ESG factors in investment decisions. 

ESG Integration Complies  
with the Highest Standards of  
Fiduciary Responsibility 
The DOL announcement is pivotal because 
of the historically high bar set by ERISA for 
fiduciary responsibilities. Importantly, the 
announcement goes further than simply 
allowing ESG investments with an “all things 
being equal” standard. The DOL designates 
ESG as a legitimate economic consideration 
in security analysis—not an unrelated, 
separate component from the overarching 
investment process. 

The bulletin clarifies that ERISA plans using 
ESG metrics are maintaining prudence, and 
appropriately considering factors that could 
influence risk and return. ESG factors may 
“have a direct relationship to the economic 
value of the plan’s investment,” and in these 
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cases, ESG issues are “proper components 
of the fiduciary’s primary analysis of the 
economic merits of competing investment 
choices,” the bulletin says. 

Breckinridge Commends DOL Action 
Breckinridge Capital Advisors applauds the 
DOL’s acknowledgement of an expanding 
body of evidence that ESG is a meaningful 
component in investing decisions. The DOL is 
responding to the growing trend of investors 
looking beyond financial statements to 
assess external costs and risks that may 
impact securities over the long-term. Thus 
far, much of that growth has been among 
investors such as endowments, foundations 
and private clients. Breckinridge is pleased 
that retirement plans subject to ERISA can 
now take advantage of ESG criteria in the 
investment process.

“Companies are increasing the quantity 
and quality of their ESG data reporting, 
and investors are becoming more adept 
at analyzing that data and assessing its 
materiality. It’s hard to understand why an 
investor would not use this data to help 

“Can an ERISA plan invest in 
projects or companies that 
serve the common good, while 
still keeping at the forefront the 
fiduciary principle of investing 
prudently and for the exclusive 
benefit of retirees and workers? 
I believe we can.”

-US Secretary of Labor Tom Perez3
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identify potential risks.” said Peter Coffin, 
President of Breckinridge. 

At Breckinridge, ESG is fully integrated in our 
rigorous credit analysis of both corporate 
and municipal bonds. Analysis of ESG 

factors helps us identify non-financial issues 
that could prompt long-term volatility or 
idiosyncratic risk. ESG is a crucial component 
of Breckinridge’s objective to create 
high-quality portfolios that can act as a 
counterbalance against volatility in equities 

and other asset classes.

In addition to offering strategies that 
incorporate ESG analysis, Breckinridge also 
manages customized sustainable mandates 
on behalf of a variety of clients. 


