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INTRODUCTION

Trust account.

These two words can send chills up and down theespof new and experienced lawyers alike.
Fear of making a mistake. Fear that you havenidcyour staff well enough. Fear that you don’t
understand the rules. And besides that, you dgimto law school to become an accountant, did
you?

We put together this handbook to help dispel tlieaes. We’ve heard your questions and concerns
at seminars and on the Board of Professional Radpbty’'s ethics hotline. We know the errors
that often result in discipline for trust accourdlations.

Not only does this handbook explain the how-tosrast accounts but we also explain the whys
of trust accounts. We also address a variety st-sacount-related issues.

A couple of general tips as you read this handl@akuse it as a resource. First, always remember
that it's not your money. That's why it's in a tticount and not your operating account.

Second, your trust account must never have a rvedadiance. A negative balance means a serious
problem.

Third, you should always know to whom the moneyanr trust account belongs. You can have
mystery money in your operating accounhey, an extra $100 | didn't realize | had until |
balanced the account! but not in your trust account. Finally, you rnligve a detailed paper trail
for everything concerning your trust account.

We hope this handbook answers all of your questtansluding questions you didn’t realize you
had until you read it — and provides a guide fauaate and ethical client trust accounting. And
you don’t even have to be an accountant to geght.r



Section 1 — Trust Account Rules

A. Tenn. Sup. Ct. R. 8, RPC 1.5 — Fed€adopted September 29, 2010; effective Januar111)2
(a) A lawyer shall not make an agreement for, ahaog collect an unreasonable fee or an
unreasonable amount for expenses. The factors toohsidered in determining the

reasonableness of a fee include the following:

(2) the time and labor required, the novelty arffiatilty of the questions involved, and
the skill requisite to perform the legal servicepperly;

(2) the likelihood, if apparent to the client, tiiae acceptance of the particular employment
will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality $onilar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client grthe circumstances;

(6) the nature and length of the professional ieahip with the client;

(7) the experience, reputation, and ability ofldwyer or lawyers performing the services;
(8) whether the fee is fixed or contingent;

(9) prior advertisements or statements by the lawmyth respect to the fees the lawyer
charges; and

(10) whether the fee agreement is in writing.

(b) The scope of the representation and the baset® of the fee and expenses for which
the client will be responsible shall be communidaie the client, preferably in writing,
before or within a reasonable time after commentiegrepresentation, except when the
lawyer will charge a regularly represented cliemtloe same basis or rate. Any changes in
the basis or rate of the fee or expenses shallb&@smmmunicated to the client.

(c) A fee may be contingent on the outcome of tiagten for which the service is rendered,
except in a matter in which a contingent fee ishgited by paragraph (d) or other law. A

1



contingent fee agreement shall be in a writingeibioy the client and shall state the method
by which the fee is to be determined, including pleecentage or percentages that shall
accrue to the lawyer in the event of settlemera, tr appeal; litigation and other expenses
to be deducted from the recovery; and whether s¥plenses are to be deducted before or
after the contingent fee is calculated. The agregmmeist clearly notify the client of any
expenses for which the client will be liable whetbenot the client is the prevailing party.
Upon conclusion of a contingent fee matter, theylwshall provide the client with a
written statement stating the outcome of the maitek; if there is a recovery, showing the
remittance to the client and the method of its wcheiieation.

(d) A lawyer shall not enter into an arrangement ¢barge, or collect:

(1) any fee in a domestic relations matter, thevgayt or amount of which is contingent

upon the securing of a divorce or the award ofadliat rights, or upon the amount of

alimony or support, or the value of a property simm or settlement, unless the matter
relates solely to the collection of arrearagedimany or child support or the enforcement

of an order dividing the marital estate and theadiegangement is disclosed to the court; or
(2) a contingent fee for representing a defendaatériminal case.

(e) A division of a fee between lawyers who areindhe same firm may be made only if:

(1) the division is in proportion to the servicefprmed by each lawyer or each lawyer
assumes joint responsibility for the representation

(2) the client agrees to the arrangement, andgheeaent is confirmed in writing; and
(3) the total fee is reasonable.
(f) A fee that is nonrefundable in whole or in psinall be agreed to in a writing, signed by

the client, that explains the intent of the partéssto the nature and amount of the
nonrefundable fee.



B. Tenn. Sup. Ct. R. 8, RPC 1.15 — Safekeeping Propgrand Funds(adopted September 29,
2010; effective January 1, 2011)

(a) A lawyer shall hold property and funds of cteeor third persons that are in a lawyer's
possession in connection with a representationragpérom the lawyer's own property
and funds.

(b) Funds belonging to clients or third persondidie deposited in a separate account
maintained in an FDIC member depository instituti@ving a deposit-accepting office
located in the state where the lawyer's officatisased (or elsewhere with the consent of
the client or third person) and which participaiteshe required overdraft notification
program as required by Supreme Court Rule 9, Se@®l1. A lawyer may deposit the
lawyer's own funds in such an account for the palpose of paying financial institution
service charges or fees on that account, but ardyiamount reasonably necessary for that
purpose. Other property shall be identified as saod appropriately safeguarded.
Complete records of such funds and other propédil be kept by the lawyer and shall be
preserved for a period of five years after termorabf the representation.

(1) Except as provided by subparagraph (b)(2)résteearned on accounts in which the
funds of clients or third persons are depositesk Bny deduction for financial institution

service charges or fees (other than overdraft @sargnd intangible taxes collected with
respect to the deposited funds, shall belong talikats or third persons whose funds are
deposited, and the lawyer shall have no right aintlto such interest. Overdraft charges
shall not be deducted from accrued interest anlil Isbahe responsibility of the lawyer.

(2) A lawyer shall deposit all funds of clients ahdd persons that are nominal in amount
or expected to be held for a short period of tionehghat the funds cannot earn income for
the benefit of the client or third persons in esces the costs incurred to secure such
income in one or more pooled accounts known asraerést on Lawyers' Trust Account”
("IOLTA"), in accordance with the requirements afffeme Court Rule 43. A lawyer shall
not deposit funds in any account for the purpossoaiplying with this sub-section unless
the account participates in the IOLTA program uridele 43.

(3) The determination of whether funds are requicele deposited in an IOLTA account
pursuant to subparagraph (b)(2) rests in the sdiswletion of the lawyer. No charge of
ethical impropriety or other breach of professiar@iduct shall attend a lawyer's exercise
of good faith judgment in making such a determorati



(c) A lawyer shall deposit into a client trust agnblegal fees and expenses that have been
paid in advance, to be withdrawn by the lawyer oa$yfees are earned or expenses
incurred.

(d) Upon receiving funds or other property in whechlient or third person has an interest,
a lawyer shall promptly notify the client or thipgrson. Except as stated in this Rule or
otherwise permitted by law or by agreement withdlient, a lawyer shall promptly deliver
to the client or third person any funds or othesperty that the client or third person is
entitled to receive and, upon request by the clerthird person, shall promptly render a
full accounting regarding such funds or other prope

(e) When in the course of representation a lawyémn possession of property or funds in
which two or more persons (one of whom may bedlg/ér) claim interests, the property
shall be kept separate by the lawyer until theuwtisgs resolved. The lawyer shall promptly
distribute all portions of the property or fundstasvhich the interests are not in dispute.

C. Tenn. Sup. Ct. R. 9, 8 35 Detection and Preventiasf Trust Account Violations (adopted
August 30, 2013; effective January 1, 2014)

35.1. Maintenance of Trust Funds in ApprovethRcial Institutions; Overdraft Notification.
(a) Clearly Identified Trust Accounts in Approvesh&ncial Institutions Required.

(1) Attorneys who practice law in Tennessee diglosit all funds held in trust in
this jurisdiction in accounts clearly identified &sust” or “escrow” accounts,
referred to herein as “trust accounts,” and slakiétall steps necessary to inform
the depository institution of the purpose and idgmif the accounts. Funds held in
trust include funds held in any fiduciary capacity connection with a
representation, whether as trustee, agent, guaekautor or otherwise. Attorney
trust accounts shall be maintained only in finahiatitutions approved by the
Board, provided however nothing herein shall bestmed as limiting any statutory
provisions dealing with the investment of trust /@ndestate assets, or the
investment authority granted in any instrument tingea fiduciary relationship.

(2) Every attorney engaged in the practice of lmwennessee shall maintain and
preserve for a period of at least five years, dftel disposition of the underlying
matter, the records of the accounts, including kbecks, canceled checks, check
stubs, vouchers, ledgers, journals, closing staténeaccounting or other
statements of disbursements rendered to clierggher parties with regard to trust
funds or similar equivalent records clearly and resply reflecting the date,



amount, source and explanation for all receiptghdvawals, deliveries and

disbursements of the funds or other property dientc The five year period for

preserving records created herein is only interfdedhe application of this rule

and does not alter, change or amend any otherresgents for record-keeping as
may be required by other laws, statutes or reguriati

(b) Overdraft Notification Agreement and Acknowledgnt of Authorization Required.

A financial institution shall be approved as a d&fmoy for attorney trust accounts if it files
with the Board an acknowledgment of the attornegsstructive consent of disclosure of
their trust account financial records as a condibbtheir admission to practice law, and
the financial institution’s agreement, in a forneyided by the Board to report to the Board
whenever any properly payable instrument is preskagainst an attorney trust account
containing insufficient funds, irrespective of whet or not the instrument is honored. The
Board shall establish rules governing approval @rchination of approved status for
financial institutions, and shall annually publigHist of approved financial institutions.
No trust account shall be maintained in any finahicistitution that does not acknowledge
constructive authorization by the attorney and @gte so report. Any such
acknowledgment and agreement shall apply to alidires of the financial institution and
shall not be canceled except upon thirty days aotievriting to the Board.

(c) Overdraft Reports. The overdraft notificatiagreement shall provide that all reports
made by the financial institution shall be in tb#dwing format:

(1) In the case of a dishonored instrument, thponteshall be identical to the
overdraft notice customarily forwarded to the defposand should include a copy
of the dishonored instrument, if such a copy ismally provided to depositors;

(2) In the case of instruments that are presergathst insufficient funds but which
instruments are honored, the report shall ideritify financial institution, the
attorney or law firm, the account number, the addifgeresentation for payment, and
the date paid, as well as the amount of overdratited thereby.

(d) Timing of Reports. Reports under Subpart (@llde made simultaneously with, and
within the time provided by law for notice of distar, if any. If an instrument presented
against insufficient funds is honored, then theoreghall be made within five banking
days of the date of presentation for payment agaissfficient funds.

(e) Consent by Attorneys. Every attorney practicorgadmitted to practice in this
jurisdiction shall, as a condition thereof, be daswely deemed, under the financial
records privacy laws, other similar laws, or othiseyto have designated the Board as their



agent for the purpose of disclosure of financiabrds by financial institutions relating to
their trust accounts; conclusively deemed to hatleaized disclosure of financial records
relating to their trust accounts to the Board; armhclusively deemed to have consented
to the reporting and production of financial rereequirements contemplated or
mandated by Sections 35.1 or 35.2 of this Rule.

() No Liability Created. Nothing herein shall ctear operate as a liability of any kind or
nature against any financial institution for anyitsf actions or omissions in reporting
overdrafts or insufficient funds to the Board.

(g) Costs. Nothing herein shall preclude a finanicistitution from charging a particular
attorney or law firm for the reasonable cost ofducing the reports and records required
by this rule.

(h) Definitions. For the purpose of this Rule:

(1) “Financial institution” includes a bank, sagghand loan association, credit
union, savings bank, and any other business oopé¢nsit accepts for deposit funds
held in trust by attorneys.

(2) “Properly payable” refers to an instrument ethiif presented in the normal
course of business, is in a form requiring paymentler the laws of this
jurisdiction.

(3) “Notice of dishonor” refers to the notice ttaafinancial institution is required
to give, under the laws of this jurisdiction, ugmesentation of an instrument that
the institution dishonors.

35.2. Verification of Bank Accounts.

(a) Generally. Whenever Disciplinary Counsel hasbpble cause to believe that bank
accounts of an attorney that contain, should corgahave contained funds belonging to
clients have not been properly maintained or thafinds have not been properly handled,
Disciplinary Counsel shall request the approvahefChair or Vice-Chair of the Board to
initiate an investigation for the purpose of vernfy the accuracy and integrity of all bank
accounts maintained by the attorney. If the Chai¥Vice-Chair approves, Disciplinary
Counsel shall proceed to verify the accuracy ofdiek accounts.

(b) Confidentiality. Investigations, examinatiomasd verifications shall be conducted so
as to preserve the private and confidential natdirhe attorney’s records insofar as is



consistent with these rules and the attorney-clmntilege; however, no assertion of
attorney-client privilege or confidentiality willrpvent an inspection or audit of a trust
account as provided in this Rule.

D. Tenn. Sup. Ct. R. 43 — Interest on Lawyers’ TrusAccounts(amended February 20, 2013,
effectivenunc pro tundlanuary 1, 2012)

Section 1. The determination of whether or not raaricial institution is an eligible
institution which meets the requirements of thiseRshall be made by the Tennessee Bar
Foundation, the organizational administrator oflDETA program. The Foundation shall
maintain a list of eligible financial institutionand shall make that list available to
Tennessee lawyers. The selection of an institdtimm the list of those eligible rests with
the lawyer or law firm.

Section 2. Eligible institutions are those finahdisstitutions which voluntarily offer
IOLTA accounts and comply with the requirementgto$ Rule, including maintaining
IOLTA accounts which pay the highest interest mtelividend generally available from
the institution to its non-IOLTA account customérsa local market area when IOLTA
accounts meet or exceed the same minimum balanather eligibility qualifications, if
any. To determine the highest interest rate ordéivdl generally available from the
institution to its non-IOLTA accounts, eligible titstions may consider factors, in
addition to the IOLTA account balance, customardysidered when setting interest rates
or dividends for customers, provided that suchdiactio not discriminate between IOLTA
accounts and accounts of non-IOLTA customers aatthiese factors do not include that
the account is an IOLTA account. The determinatibtiie highest interest rate or dividend
generally available shall not include consideratbbpromotional rates that are offered by
the financial institution for a limited time. Notig in this Rule shall prohibit an eligible
institution from paying an interest rate or dividdmgher than required herein.

Section 3. If a financial institution offers oneraore of the following product types to its
non-IOLTA customers and an IOLTA account qualifies one or more of the products
pursuant to Section 2 of this Rule, then, in otddse an eligible financial institution, the
financial institution must pay an interest ratetba IOLTA account equal to the highest
yield available at that financial institution amotigose product types. The financial
institution may, at its discretion, either use idtentified product or products as the IOLTA
account or pay the equivalent yield on the IOLTA@mt in lieu of using the highest yield
bank product(s) identified:



(&) A business checking account with an automateestment feature, such as an
overnight investment in repurchase agreements aesnmarket funds fully collateralized
by or invested solely in United States governmesttusties which are direct debt
obligations of the government of the United Statesf agencies or instruments thereof
guaranteed by the full faith and credit of the gaweent of the United States as to the
payment of principal and interest at maturity; or

(b) A checking account paying preferred interes¢s, such as market based or indexed
rates; or

(c) A public funds interest-bearing checking actpusuch as accounts used for
governmental agencies and other non-profit orgéioizs; or

(d) An interest-bearing checking account such@egatiable order of withdrawal (NOW)
account, or business checking account with intecgst

(e) A business demand deposit checking intereatifge transaction account (when
permitted by federal law); or

(N Any other suitable interest-bearing depositamt with or tied to unlimited check
writing ability offered by the institution to itsom-IOLTA customers.

Section 4. As an alternative to compliance undeti&e 3, a financial institution may also
comply with this rule if it agrees to pay a ratdurdgarily negotiated with the Foundation
to be in effect for and remain unchanged duringréog of up to twelve months as provided
pursuant to a voluntary agreement between the dinhimstitution and the Foundation.

Section 5. A daily financial institution repurchaagreement shall be fully collateralized
by United States Government Securities, and magdb@blished only with an eligible
institution that is "well capitalized" or "adequigteapitalized" as those terms are defined
by applicable federal statutes and regulations.

Section 6. An open-end money-market fund shalinvested solely in United States
Government Securities or repurchase agreementg dollateralized by United States
Government Securities and shall hold itself oua@money market fund" as that term is
defined by federal statutes and regulations underrivestment Company Act of 1940
and, at the time of the investment, shall havd &stsets of at least two hundred fifty million
dollars ($250,000,000).

Section 7. An eligible financial institution paipating in the IOLTA program must also:



(a) Remit interest or dividends net of any alloveabérvice charges or fees, preferably
monthly, but at least quarterly, to the TennessaeHdundation;

(b) Transmit to the Tennessee Bar Foundationfamraat specified by the Tennessee Bar
Foundation, a report which contains:

(i) the name of the lawyer or law firm on whose@at the remittance is sent;

(ii) the account number;

(ii) the balance on which the interest rate iplegal;

(iv) the rate of interest or dividends applied;

(v) the gross interest or dividends earned;

(vi) the type and amount of any allowable sendbarges or fees deducted; and

(vii) the net amount remitted.

A financial institution which maintains more thamrty IOLTA accounts may, at the
request of the Tennessee Bar Foundation, be relaiteansmit the report in an electronic

format.

(c) Transmit information to the lawyer or law firmaintaining that account in accordance
with the institution's normal procedures for repagtto depositors.

Section 8. No financial institution service chargesfees may be deducted from the
principal of any IOLTA account.

Section 9. Deductions by the financial institutioom interest earned may only be for
allowable reasonable service charges or fees eadliin accordance with the institution's
standard practice for non-IOLTA customers. For psgs of this Rule, "allowable
reasonable service charges or fees" are defined as:

(a) per check or electronic debit charges;

(b) per deposit or electronic credit charges;



(c) a fee in lieu of minimum balance;

(d) FDIC insurance fees or FDIC account guarafdes;
(e) a sweep fee; and

(f) a reasonable IOLTA account administrative fee.

Other financial institution service charges or febsll not be deducted from IOLTA
account interest and shall be the responsibilityaofl may be charged to, the lawyer or
law firm maintaining the IOLTA account. Nothingtimis Rule shall be construed to require
that a financial institution charge fees on an I@Laccount, nor does anything in this Rule
prohibit a financial institution from waiving orgtiounting fees associated with an IOLTA
account.

Section 10. Allowable reasonable service chargdeas in excess of the interest earned
on any one IOLTA account may not be deducted fraterest earned on any other IOLTA
account.

Section 11. If the Tennessee Bar Foundation, for r@ason, determines a financial
institution does not meet the requirements of ithig, the Tennessee Bar Foundation will
notify the financial institution. The financial itisition will be provided not less than thirty
days to take corrective action that results in daanpe with this rule.

Section 12. A lawyer, law firm or financial instiion that objects to a determination of the
Tennessee Bar Foundation that a financial instituis not an eligible institution under
Section 1 through 10 of this Rule or a lawyer whieots to a determination of the
Tennessee Bar Foundation that the lawyer is ngibédi for an exemption under Section
14(e), may appeal such determination to the Bodrérofessional Responsibility in
accordance with regulations adopted by the BoaRrofessional Responsibility.

Section 13. Interest transmitted shall, after dédos for the necessary and reasonable
administrative expenses of the Tennessee Bar Ftand@ar operation of the IOLTA
program, be distributed by that entity, in propmms it deems appropriate, for the following
purposes:

(a) To provide legal assistance to the poor;

(b) To provide student loans, grants, and/or sekbips to deserving law students;
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(c) To improve the administration of justice; and

(d) For such other programs for the benefit ofghbblic as are specifically approved by
the Tennessee Supreme Court.

Section 14. Unless exempt under this Section ldryelawyer admitted to practice in
Tennessee shall certify in the lawyer's annuaktegjion statement required by Tennessee
Supreme Court Rule 9, as a condition of licensinag, all funds in the lawyer's possession
that are required pursuant to RPC 1.1 5(b) to ke ihean IOLTA account are, in fact, so
held and shall list the name(s) of the financialitation(s) and account number(s) where
such funds are deposited. This certification dhalinade on a form provided by the Board
of Professional Responsibility and shall be suleditty the lawyer within the time period
set forth in Rule 9 for the annual registratiortestzent. A lawyer licensed in Tennessee is
exempt, and shall so certify on the lawyer's annegilstration statement, if:

(a) the lawyer is not engaged in the private pcactif law in the State of Tennessee;

(b) the lawyer serves as a Judge, Attorney Gerfeudljc Defender, U.S. Attorney, District
Attorney, in-house counsel, teacher of law, onvaatiuty in the armed forces or employed
by state, local or federal government and not etlser engaged in the private practice of
law;

(c) the lawyer does not have an office in Tennessewever, for purposes of this Rule, a
lawyer who practices, as a principal, employeeaisel, or in any other capacity, with
a firm that has an office in Tennessee shall bengeefor purposes of this Rule to have an
office in Tennessee if the lawyer utilizes one aorenoffices of the firm located in
Tennessee more than the lawyer utilizes one or oftices of the firm located in any other
single state;

(d) under regulations adopted by the Board of éasibnal Responsibility under criteria
established upon recommendation of the TennesgdedBadation, the lawyer or law firm
is exempted from maintaining an IOLTA account beeasuch an IOLTA account has not
and cannot reasonably be expected to produce shirelividends in excess of allowable
reasonable fees; or

(e) the lawyer is exempted by the Tennessee Band&aiion from the application of this
Rule following a written request for exemption etlawyer and determination by the
Tennessee Bar Foundation that no eligible finank&iltution (as defined and determined
in accordance with this Rule 43) is located witteasonable proximity of that lawyer.
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Section 15. As a part of the annual birth montlstegtion process, as provided in Supreme
Court Rule 9, the Board of Professional Respornsitshall receive and review a lawyer’s
certification required by Section 14. In the evaniawyer fails to submit the required
certification or should the certification be fatyadlefective, such noncompliance with this
Rule will result in the following action:

(&) On or before the 15th day following the datewdrich the certification required by
Section 14 is due, the Board of Professional Resipdity shall serve such lawyer a Notice
of Noncompliance requiring the lawyer to remedy daficiencies identified in the Notice
within 30 days following the mailing of the Noticecach lawyer to whom a Notice of
Noncompliance is issued shall pay to the Board offd3sional Responsibility a
Noncompliance Fee of One Hundred Dollars ($100.J)ch Noncompliance Fee shall
be paid on or before the 30th day following thelmgiof the Notice, unless the lawyer
shows to the satisfaction of the Chief DisciplinaBounsel that the Notice of
Noncompliance was erroneously issued, in which nasguch fee shall be due.

(b) On or before the 30th day following the majliof the Notice, each lawyer on whom
a Notice of Noncompliance is served also shall sulhonthe Board of Professional
Responsibility the lawyer’'s completed certificatiom the event a lawyer fails to timely
submit the lawyer certification required by this IRwnd payment of the $100.00
Noncompliance Fee by the 30th day following thelimgiof the Notice, the lawyer shall
pay to the Board of Professional Responsibilityaddlition to the Noncompliance Fee, a
Delinquent Compliance Fee of Two Hundred Dollaiz0gk00).

(c) On or before the 45th day following the mailim§ each month’s Notices of
Noncompliance, the Board of Professional Respalitgilshall:

(i) prepare a proposed Suspension Order listihtpalyers who were issued Notices of
Noncompliance for that month’s birth month registma cycle and who failed to remedy
timely their deficiencies;

(ii) submit the proposed Suspension Order to the&ue Court; and

(i) serve a copy of the proposed Suspension Qodezach lawyer named in the Order.
The Supreme Court will review the proposed SuspenSirder and enter such order as the

Court may deem appropriate suspending the law deari each lawyer deemed by the
Court to be not in compliance with the requiremeritthis Rule.
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(d) Each lawyer named in the Suspension Order emtey the Court shall submit to the
Board of Professional Responsibility the lawyetifeation required by the Rule and shall
pay to the Board of Professional Responsibilityaddlition to the Noncompliance Fee and
the Delinquent Compliance Fee, a Five Hundred D¢#&00.00) Suspension Fee as a
condition of reinstatement from suspension undessction (¢). Submission of the lawyer
certification and payment of all fees imposed big section shall be a requirement for
compliance with this Rule and for reinstatementpokl satisfaction of this condition of
reinstatement, and if the lawyer is otherwise blgior reinstatement, Chief Disciplinary
Counsel will recommend to the Supreme Court thatGburt reinstate the lawyer's law
license. No lawyer suspended under this Rule 43 nesume practice until reinstated by
Order of the Supreme Court.

(e) Upon receipt of the lawyer’s certification vagd by this Rule and payment of all fees
imposed, the Board of Professional Responsibiliglisforward the lawyer's completed
certification to the Tennessee Bar Foundation.

(f) All notices required or permitted to be senada lawyer under the provisions of this
Rule shall be served by United States Postal Ser@ertified Mail, return receipt
requested, at the preferred address shown in tisenexxent registration statement filed by
the lawyer pursuant to Supreme Court Rule 9 anlll sbaleemed to have been served as
of the postmark date shown on the Certified Mait&tpt.

Section 16. Upon its receipt of a lawyer's cerdfion under Section 14 of this Rule, the
Tennessee Bar Foundation shall report monthlyadttard of Professional Responsibility
any evidence of the lawyer's noncompliance knowrthHgy Tennessee Bar Foundation.
Noncompliance with this Rule will result in thelfmhing action:

(&) On or before the 15th day following the date Tlennessee Bar Foundation provides
its report to the Board of Professional Respongbilthe Board of Professional
Responsibility shall serve each such lawyer a Mot€ Noncompliance requiring the
lawyer to remedy any deficiencies identified in Nhatice within 30 days. Each lawyer to
whom a Notice of Noncompliance is issued shall paythe Board of Professional
Responsibility a Noncompliance Fee of One Hundredllass ($100.00). Such
Noncompliance Fee shall be paid on or before thie 8@y following the mailing of the
Notice, unless the lawyer shows to the satisfaatioime Chief Disciplinary Counsel that
the Notice of Noncompliance was erroneously issuedhich case no such fee shall be
due.

(b) On or before the 30th day following the mailimigthe Notice, each lawyer on whom a
Notice of Noncompliance is served also shall filghwthe Board of Professional
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Responsibility an affidavit, in the form specifiecby the Board of Professional
Responsibility, attesting that any identified defitcies have been remedied. In the event
a lawyer fails to timely remedy any such deficiemeyfails to timely file such affidavit,
the lawyer shall pay to the Board of Professionakponsibility, in addition to the
Noncompliance Fee, a Delinquent Compliance Feenaf Fiundred Dollars ($200.00).

(c) On or before the 45th day following the mailio§ each month’'s Notices of
Noncompliance, the Board of Professional Respalitgilshall:

(i) prepare a proposed Suspension Order listinggalyers who were issued Notices of
Noncompliance for that month’s birth month registna cycle and who failed to remedy
timely their deficiencies;

(ii) submit the proposed Suspension Order to the&ue Court; and
(i) serve a copy of the proposed Suspension Qodezach lawyer named in the Order.

(d) The Supreme Court will review the proposed 8uspn Order and enter such order as
the Court may deem appropriate suspending theitande of each lawyer deemed by the
Court to be not in compliance with the requiremeritthis Rule.

(e) Each lawyer named in the Suspension Order exhigy the Court shall file with the

Board of Professional Responsibility an affidavitthe form specified by the Board of
Professional Responsibility, attesting that anyided deficiencies have been remedied
and shall pay to the Board of Professional Respditgj in addition to the Noncompliance

Fee and the Delinquent Compliance Fee, a Five Huhollar ($500.00) Suspension Fee
as a condition of reinstatement from suspensioreusdbsection (d). Payment of all fees
imposed by this section shall be a requirementctompliance with this Rule and for

reinstatement. Upon satisfaction of this conditadrreinstatement, and if the lawyer is
otherwise eligible for reinstatement, Chief Distiply Counsel will recommend to the
Supreme Court that the Court reinstate the lawyawslicense. No lawyer suspended
under this Rule 43 may resume practice until ratest by Order of the Supreme Court.

(f) All notices required or permitted to be senada lawyer under the provisions of this
Rule shall be served by United States Postal Ser@ertified Mail, return receipt
requested, at the preferred address shown in tisenexent registration statement filed by
the lawyer pursuant to Supreme Court Rule 9 anlll sbaleemed to have been served as
of the postmark date shown on the Certified Mait&tpt.
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Section 17. The information contained in the st&tet® forwarded to the Tennessee Bar
Foundation under Section 14 and/or Section 15isfRlle shall remain confidential other
than as to Tennessee Supreme Court or the BoaRtobéssional Responsibility. The
Tennessee Bar Foundation shall not release angmafemn contained in such statements
other than as a compilation of data from such states, except as directed in writing by
the Tennessee Supreme Court or the Board of Profeédfkesponsibility or in response
to a subpoena.
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Section 2 — The Importance of Client Trust Accoungti

If you became disabled or died suddenly, would yagnts — or the personal representatives of
your estate — be able to tell how much of the maneggour client trust account belonged to each
client? If a Disciplinary Counsel for the Board adkyou to account for a particular client’'s money,
would you be able to do so? Would the Disciplindounsel find complete, systematic, up-to-date
records showing what's been received and paid @utéch client, or would the Disciplinary
Counsel find a random assortment of canceled chegiapened bank statements, and general
ledgers/checkbook registers full of cryptic notaiand rounded-off figures? In these situations,
the fact that you “have it all in your head” isgoing to help your clients find their money or
satisfy the Board of Professional Responsibility.

There are two completely mistaken preconceptionsiiadlient trust accounting. One is that client
trust accounting is a mysterious, complicated @edbat requires years of training and innate
mathematical ability. The other is that “maintagnia client trust account” simply means opening
a bank account and depositing clients’ funds itto i

The truth is that client trust accounting cons@ts simple set of easy-to-learn and easy-to-use
procedures that require consistent, careful apjpdicaBut as simple as it is, client trust accongti
still means more than keeping money in the bankaAk account is something you have; client
trust accounting is something you do in order tovir-and to show your clients that you know—
how much of the money in your account belongs th edient.

Whether you find it easy or difficult, the facttlsat if you agree to hold money in trust, you take
on a non-delegable, personal fiduciary respongjbi account for every penny as long as the
funds remain in your possession. This respongjlmlin’t be transferred, and isn’t excused by your
or your employees’ ignorance, inattention, incorapeé or dishonesty. The legal and ethical
obligation to account for those monies is yours gadrs alone, regardless of how busy your
practice is or how hopeless you are with numbeoal May employ others to help you fulfill this
duty, but if you do, you must provide adequatenirag and supervision as required by RPC 5.3.
Failure to live up to this responsibility can re¢salpersonal monetary liability, fee disputes slos
of clients and public discipline.

The essence of client trust accounting is containdékose three words:
Client (These duties arise in the context of an lawyesntlirelationship, regardless of

whether you are paid for your services, and arewaslable as your duty to maintain client
confidences. These duties may also be owed to plairtes.)
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Trust (The willingness of people to trust a completerggea with money just because the
stranger is a lawyer is a fundamental aspect of |#eyer-client relationship, and
maintaining that trust is the duty of every indivad lawyer and a matter of supreme public
interest.)

Accounting (The way to fulfill your clients’ trust is to béoke, at any time, to make a full
and accurate accounting of all money you've reakiteld and paid out on their behalf.)

That'’s all “client trust accounting” means. If yéallow the simple procedures explained below,
you will never have to worry about failing to livg to your duties as a fiduciary no matter how
complex or busy your practice is.

Imagine how you’d feel if you asked your bank howatm money was in your personal account,
and the bank officer explained that the bank coulk#ti you because business was booming and
keeping exact records of so much money for so rpaople would just take too much time. You'd
probably feel that if knowing how much of your mgrie held was too much trouble, the bank
shouldn’t be holding your money. That's exactly hgaur clients feel about you. You keep
records so you can give your clients an accourdiritpeir money; failing to do so is a violation
of your professional responsibilities.

The minute you don't keep track of a client's monggu violate the client trust accounting rules.
The longer you don’t know, the more violations yeulikely to stumble into, and if you keep
stumbling, sooner or later you're going to stumioi® a Board of Professional Responsibility
investigation.

And don't think if you keep enough of your own mgime the client trust account that everything’s
all right. Not only does that not satisfy your pe$ional responsibility to your clients, it maycals
constitute an additional violation known as “comgling.” In short, the only adequate way to
fulfill your fiduciary responsibility to your cligs is to keep track of how much of their money
you have in your client trust account, at all times

You must maintain a ledger, or the equivalentgach client that reflects all transactions related
to that client’s funds, even if you hold money oldgg enough for the check to clear then disburse
and close the matter. If you hold administrativedsito cover the costs of maintaining the account,
you also must create a ledger or equivalent fosghamministrative funds.

Maintaining a common client trust bank account imal the funds of more than one client are

held is fine, as long as you keep an accurate deagbwhat belongs to each client. That's what
client trust accounting is all about.
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Pointers for everyday trust account management

Do not sign blank trust account checks. If you goy risk someone using them for
improper purposes.

Do not allow your staff to use a signature stamhiyol do, you risk someone endorsing
checks for improper purposes.

Receive trust account bank statements unopeneénbrdirectly to you by electronic
transmission. You can then review the statememirbefomeone could tamper with it.

Checks on the trust account should never be magbfgato “cash.” Checks from the trust
account should never be used for the lawyer’s peisexpenses.

If you delegate duties, do not allow the same petedhandle everything to do with the
trust account. The person who takes in the depsbkisld not be the same person who
writes the checks on the account.

Use different colored checkbook covers for youstrccount and your operating account
S0 as not to confuse the two when you are in ayhurr

DO NOT carry your trust account checkbook with yguen you leave your office. Many
lawyers have written checks for inappropriate disbments from the trust account
“because it was the only checkbook | had with niéné only exception may be when you
are making a trip specifically to disburse fundscfsas a filing fee) on behalf of the client,
but you do not know the exact amount. Before legqire office, make sure you know
exactly how much money is available for that paitac client (the checkbook alone will
not give you that information if you have monethe account for more than one client)
and do not exceed that amount.

Include in your fee agreement information about Hees will be handled, including

money paid in advance for fees or costs and expgehisealso a good idea to provide your
client with an itemized statement of work perfornmebr to transferring fees that you
consider earned. If the client disputes the amoymu, will need to hold it in the trust

account pending resolution.

Develop and memorialize a standard procedure fofyimg clients or third parties when

you receive funds in which they have an interesi take steps to assure that you
consistently follow the procedure. Be sure parthef procedure is documenting notice to
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the client. If it's done by telephone call rathiear in writing, be sure to include details of
when the call was made and with whom the callekspo

If support staff helps you maintain your trust aotp you MUST properly train and
supervise them; no matter how long they’ve beeyour employment and no matter how
well you believe they understand trust account irequents. Be sure you understand the
process well enough and periodically audit whett®being handled properly.

Do not set up overdraft protection or a credit loe your trust account. This will be
considered commingling of your personal fundstiiei takes effect.
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Section 3: Key Concepts in Client Trust Accounting

The following seven key concepts provide the bagkgd you need to understand your client trust
accounting responsibilities.

Key Concept 1: Separate Clients Are Separate Accots

Client A's money has nothing to do with Client Bisney. Even when you keep them in a general
trust account (also known as an IOLTA account)hedient's funds are completely separate from
those of all your other clients. In other wordsyyre NEVER allowed to use one client's money
to pay another client's or your own obligations.

In a general trust account, the way to distinguisbk client's money from another's is to keep a
client ledger of each individual client's fundsckent ledger tells you how much money you've

received on behalf of a client, how much moneywy®paid out on behalf of that client, and how

much money that client has left in your generasttimaccount. If you are holding money in your

general trust account for 10 clients, you have &nmain 10 separate client ledgers. If you keep
each client's ledger properly, you will always knexactly how much of the money in your general
trust account belongs to each client. If you dordy will lose track of how much money each

client has, and when you make payments out of general trust account, you won't know which

client's money you are using.

Also note, if your client's money can earn incoreeduse the funds are large enough in amount
or are held for a long period of time, then youuddaonsider whether to place the funds in your
general trust account or a separate trust accoutthdt client or transaction. RPC 1.15(b)(c).

Key Concept 2: You Can't Spend What You Don't Have

Each client has only his or her own funds availdbleover their expenses, no matter how much
money belonging to other clients is in your gengtadt account. Your general trust account might
have a balance of $100,000, but if you are onldingl $10.00 for a certain client, you can't write
a check for $10.50 on behalf of that client withosiihng some other client's money. The following
example graphically illustrates this concept. Asswuou are holding a total of $5,000 for four
clients in your general trust account as follows:

Client A $1,000
Client B $2,000
Client C $1,500
Client D $ 500
Total $5,000
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If you write a check for $1,500 from the generabtraccount for Client D, $1,000 of that check
is going to be paid for by Clients A, B and C. Taeds you are holding in trust for them are
being used for Client D's expenses. You should kawetal of $4,500 for Clients A, B and C, but
you only have $3,500 left in the trust accountdistiplinary matters, the failure to maintain a
sufficient client trust account balance will suppefinding of misappropriation.

Key Concept 3: There's No Such Thing as a “NegativBalance”

It's not uncommon in personal checkbooks for petplerite checks against money they haven't
deposited yet or a check that has not clearecapet,show this as a “negative balance.” In client
trust accounting, there's no such thing as a neghtlance. A “negative balance” is at best a sign
of negligence and, at worst, a sign of theft.

In client trust accounting, there are only thresguallities:

- You have a positive balance (while you are hadimoney for a client);

- You have a zero balance (when all the client'seydias been paid out); or

- YOU HAVE A PROBLEM because the balance is lessthero (a so-called “negative
balance”).

Key Concept 4: Timing Is Everything

It takes anywhere from a day to several weeks gftermake a deposit before the money becomes
“available for use.” A client's funds aren't “axable” for you to use on the client's behalf until
they have cleared the banking process and beeiextdxy the bank to your general trust account.
(This is especially true when you receive an inscgecompany's settlement draft — which cannot
clear until the company actually receives the daafts home office during the bank collection
process and honors the draft. Thus, insurance coymgettlement drafts will take longer to clear
your account.) If you write a check for a clientaatty time before that client's funds clear the
banking process and are credited to your genarat &ccount, ordinarily either the check will
bounce or you will be using other clients' monegawer the check.

The time it takes for trust account funds to becawelable after deposit depends on the form in
which you deposit them. Every bank has differemdcpdures, so when you open your trust
account, get the bank's schedule of when fundsnaagable for withdrawal. Depending on the

instrument, you may have to wait as many as 15 wgrklays before you can be reasonably
confident that the funds are available. For examglen if you make a cash deposit, the money
may not be available for use until the following/dH you deposit a personal check from an out-
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of-state bank, the money will take longer to beilabte. Either way, until the bank has credited a
deposit to your general trust account, you carytqua any portion of that money for that client.

You also need to know what time your bank has seha deadline for posting deposits to that
day's business and for paying checks presented @iherwise, even when you have deposited
cash, you may end up drawing on uncollected fuRdsexample, let's say your bank credits any
deposit made after 3 p.m. on the following day,dtays open for business until 5 p.m. Your client
arrives at 3:30 and gives you $5,000 in cash wiahimmediately deposit. At 4 p.m., you write
a general trust account check against that monpgy@n investigator. If the investigator presents
the check for payment at the bank before it cl@€es p.m., the check will either bounce or be
covered by other clients' money.

You may be tempted to do your client a favor bytiwg a check from your trust account to the
client for settlement proceeds before the settlérokack has cleared because you know there's
money belonging to other clients in your generaktiraccount to cover this client's check.
Depending on the circumstances, your client maigtrtsat you do this. Don't. If you do, you'll
end up writing a check to one client using anottients’ money. You should never help one client
at the expense of your obligations to your othemts. In other words, no matter how expedient
or kind or convenient it seems, don't make paymentgour clients' behalf before their deposited
funds have cleared. Otherwise, sooner or laterjlyend up spending money your clients don't
have.

Key Concept 5: You Can't Play the Game Unless Youmiow the Score

In client trust accounting, there are two kindgalances: the “running balance” of the money you
are holding for each client, and the “running ba&drof the general trust account.

A “running balance” is the amount you have in agcamt after you add in all the deposits
(including interest earned, etc.) and subtractrelmoney paid out (including bank charges for
items like wire transfers, etc.). In other words tunning balance is what's in the account at any
given time. The running balance for each cliekeist on the client ledger, and the running balance
for each trust account is kept on the account jurn

Maintaining a running balance for a client is simmgtvery time you make a deposit on behalf of
a client, you write the amount of the deposit ia thient ledger and add it to the previous balance.
Every time you make a payment on behalf of thentligou write the amount in the client ledger
and subtract it from the previous balance. Theltesuhe running balance. That's how much
money the client has left to spend.
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You figure out the running balance for the genémadt account the same way. Every time you
make a deposit to the general trust account, yaoie wre amount of the deposit in the account
journal and add it to the previous balance. Evengtyou make a payment from the general trust
account, you write the amount in the account joluama subtract it from the previous balance.
The result is the running balance. That's how mmohey is in the account.

Since “you can't spend what you don't have,” yaausthcheck the running balance in each client's
ledger before you write any general trust accotietks for that client. That way, if your records
are accurate and up to date, it's almost imposgilpay out more money than the client has in the
account.

Key Concept 6: The Final Score Is Always Zero

The goal in client trust accounting is to make dina every dollar you receive on behalf of a
client is ultimately paid out to the client at tb@nclusion of the representation or to third partie
on the client’s behalf. What comes in for eachntlimust equal what goes out for that client; no
more, no less.

Many lawyers have small, inactive balances in tlgeineral trust accounts. Sometimes these
balances are the result of a mathematical errareimes they are part of a fee you forgot to take,
and sometimes a check you wrote never cleared sn'tv@ashed.

Whatever the reason, as long as the money is ingeneral trust account, you are responsible for
it. The longer these funds stay in the bank, theldrait is to account for them. Therefore, you
should take care of those small, inactive balamsesoon as possible, including, if necessary,
following up with payees to find out why a checlshécleared.

If you take steps to take care of these small loalaiand are still unable to pay out the funds, you
should consider whether the unclaimed monies mestescheated to the state. For more
information on abandoned or unclaimed funds, setid®e4, Part D, “Abandoned or Unclaimed
Funds/Property.”

Key Concept 7: Always Maintain an Audit Trail
An “audit trail” is the series of bank-created ety like cancelled checks, bank statements, etc.,

that make it possible to trace what happened tonitreey you handled. An audit trail should start
whenever you receive funds on behalf of a cliewt stmould continue through the final check you
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issue against them. Without an audit trail, youehaw way to show that you have taken proper
care of your clients’ money, or to explain what gidi with the money if any questions come up.
The audit trail is also an important tool for tramkdown accounting errors. If you don't maintain

an audit trail, you will find it hard to correctéhsmall mistakes, like errors in addition or

subtraction, and the big mistakes, like miscreddegosits, that are inevitable when you handle
money.

The key to making a good audit trail is being diggivre. Let's say you are filling out a deposipsli
for five checks relating to three separate cliettsthe bank requires you to do is write down the
bank identification code for each check and theckt@nounts. This doesn't identify which client
the money belongs to. If you include the name efdirent and keep a copy or make a duplicate,
you will know which client the check was for, whishthe purpose of an audit trail. That will take
it easy to answer any questions that come up, pvars later.

By the same token, every check you write from ygemeral trust account should include the name
of the client on whose behalf it is written, sotthas easy to match up the money with the client.
That means you shouMEVER make out a general trust account check to caglaulse there is
no way to know later who actually cashed the chéckou are handling more than one case for
the client, indicate which matter the payments aewgipts relate to on your checks and deposit
slips.
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Section 4: Trust Account Basics

A. Trust Accounts: What are they and how many do yeed?

What is a trust account?

A trust account is a bank account maintained imtittea lawyer's law practice in which the lawyer
holds funds received in a fiduciary capacity ondebf or belonging to a client or third person.

Who must have a trust account?

Any lawyer who receives funds in a fiduciary capaan the context of his or her law practice
must have access to or maintain a trust accoumtlaMnyer must have access to or establish a trust
account before receiving such funds. See RPC 1,1®(a and (c). Lawyers who do not receive
funds belonging to or on behalf of clients do naténto have a trust account.

How many trust accounts does a lawyer need?

Generally speaking, a lawyer needs only one tegiunt to handle monies received in trust which
are either nominal in amount or held for a shoriqueof time. Within this common account—
called a "general trust account"—the funds of mahgnts may be commingled so long as
adequate records are kept to identify the fundsach client. See RPC 1.15(b)(2). If desired, a
lawyer may have multiple trust accounts for adntrats/e purposes. For example, lawyers often
have trust accounts for real estate transactionshvare distinct from the trust accounts used for
other client matters.

Does each lawyer in a firm need a separate trusbant?

No. Each lawyer in a firm may ethically use thenfs general trust account so long as adequate
records of the funds of each client are maintaikmvever, multiple accounts are permissible. A
lawyer may personally maintain several trust act®urhe or she desires.

Is a lawyer ever permitted to establish a trustaot for one client, one transaction, or a series
of integrated transactions?

Yes. The size of the deposit or the length of tireedeposited funds are to be held could be such
that a prudent person acting in a fiduciary capagduld be expected to invest the funds on behalf
of the beneficiary, and a lawyer receiving funddemsuch circumstances would have a

corresponding right to deposit the funds in a s#ainterest-bearing or dedicated trust account.
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RPC 1.15(b)(1)(3). Comment [5] following RPC 1.1dntains a list of factors to be considered
when determining whether there is a duty to dephsids into a separate interest-bearing
dedicated trust account. Any interest generatéueiproperty of the client.

What sort of bank account must be maintained?

A lawyer has an ethical obligation to pay or deliegent funds promptly as instructed by the
client, unless there is a dispute about the fundshich case the funds should be kept separate
until the dispute is resolved. See RPC 1.15(d)¢el) formal Ethics Opinion 2010-F-154. The
determination of whether funds are required to bpodited in an IOLTA account rests in the
sound discretion of the lawyer. See RPC 1.15(b)(3)

B. Opening a Trust Account

1. Choosing a Trust Account Bank

RPC 1.15 of the Tennessee Rules of Professionadl@bncontains many provisions about the
duty to deposit client funds in a trust accounptotect and secure the funds. For example, RPC
1.15(b) admonishes:

Funds belonging to clients or third persons shallieposited in a separate account
maintained in an FDIC member depository instituti@ving a deposit-accepting
office located in the state where the lawyer’saafis situated (or elsewhere with
the consent of the client or third person) and Wwiparticipates in the required
overdraft notification program as required by SapeeCourt Rule 9 § 35.

The rule says a lawyer shall deposit funds in assp account located in the state where the
lawyer’s office is situated or elsewhere with tlemsent of the client or third person.

The depository bank for a lawyer’s trust accounstragree to the following:

* Report to the Board of Professional Responsybikhen an item drawn on the trust
account is presented for payment against insuffidiends. See Rule 9 § 35. A lawyer may
not maintain a trust or fiduciary account at a btrdt does not agree to make the reports.

» Agree to pay IOLTA accounts the highest intemregé available to that bank’s other
customers when the IOLTA accounts meet the same@mim balance or other account
gualifications (also known as the “comparabilitgugement”). See Rule 43 § 2. Banks
will be certified as “eligible” by the Tennesseer Baundation upon a finding that they are
in compliance with this comparability requirementnd the Board of Professional
Responsibility will maintain a list of eligible bks. Banks not found on the eligible list

26



must submit an Overdraft Notification Agreement aadeive approval before IOLTA
accounts may be opened with them.

If your bank is not doing these things, you arefgssionally responsible—not the bank.
Compliance with the requirements varies substaptisdm bank to bank and from branch office
to branch office. Some banks regularly fail to fyathe Board of Professional Responsibility when
a trust account check is presented against ingarffidunds. This occurs despite the bank’s
agreement to notify the Board of Professional Resijtility of an overdratft.

How Do You Fulfill Your Professional ResponsibitilyChoose the Right Bank?

Since you are responsible, the only way for yoadbin a professionally responsible manner is to

investigate the banks in your community to find which banks understand the requirements and
are willing to comply. If a local branch manageedmot understand the notice and recordkeeping
rules, or the IOLTA comparability requirement, ea@ge the manager to contact the home office
for instructions or call the Board of Professiof@sponsibility and/or the Tennessee Bar

Foundation. Disciplinary Counsel and/or staff toege agencies would be glad to explain the rules
and requirements.

Are there restrictions concerning the kinds ofilms§ibns where trust accounts may be maintained?

Yes. Trust accounts may only be maintained at FDEInber depository institutions having a
deposit-accepting office located in the state wiigezdawyer’s office is situated. See RPC 1.15(b).
Dedicated trust accounts may be maintained atstiution outside the state upon consent of the
client or third person.

2. Opening a Client Trust Account

Labeling a Trust Account

A trust account must be clearly labeled and desaghas a "trust account,” and all checks drawn
on the account must be so identified. For instaaneappropriate title for a general trust account
might be "The Trust Account of John Smith, Lawyer" "Smith, Jones & Williams Trust
Account.”

Each account in which funds are held by a lawyesyant to the lawyer's service as a trustee,
guardian, personal representative, attorney-in-tactscrow agent must be appropriately labeled
as a fiduciary account unless such funds are helal general trust account. For example, an
appropriate title for a fiduciary account might Beust Account for the Estate of John Doe."
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Similarly, a dedicated trust account that holdsftimels of one client must be properly labeled as
a trust account (e.g., "Trust Account for the BéaradfJane Smith").

Trust Account Checks

Any check written from the trust account should énalient reference data on the check. The
client’'s name or identification number may appeatlee check stub, check register, journal, etc.;
however, this information should also appear onctiexk. If a trust account software program or
a check-writing program cannot record this refeeedata on the check, it should be manually
recorded.

If a check drawn on the trust account includes paynof fees or cost reimbursement for more
than one client, the check should indicate theaet®ge individual payments. The purpose for the
disbursement may be indicated after the clientraené.e., fees, cost reimbursement, etc.).

C. Trust Account Management

May the responsibility for managing a firm’s trasicounts be delegated to one lawyer in a firm?

Yes, however, all managing lawyers in the firm nhayprofessionally responsible for violations
of the trust accounting rules that result fromueelto have in effect procedures that the rulek wil
be followed. RPC 5.1.

May a lawyer delegate the management of a trustaag including check signing authority, to a
staff member who is not a lawyer?

Yes, however, the lawyer is professionally respaedior the supervision of the non-lawyer. RPC
5.3 and RPC 8.4(a). A lawyer may be subject togasibnal discipline for violations of the trust
accounting rules that result from the inadequaperasion of a staff member.

D. Abandoned or Unclaimed Funds/Property

If a lawyer holds funds in a general trust accoant does not know either the identity or the
location of the owner of those funds, what shoeldldne with the money?

The lawyer must first make a diligent attempt ttedmine the identity and/or the location of the
owner of the funds in order that an appropriatebutisement might be made. This means
guestioning personnel and investigating recordsahdr sources of information in an effort to
determine the identity and location of the ownertleg funds. If that effort is successful, the
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entrusted property shall be promptly transferrethtoperson or entity to whom it belongs. If the
lawyer is unsuccessful in ascertaining the idendityhe location of the owner of the funds, the
lawyer must determine whether the funds qualify éscheatment to the State of Tennessee
pursuant to T.C.A. 66-29-101 to 66-29-204 (Unifonsposition of Unclaimed Property Act).
Pending escheatment, the funds should be heldcudiiated for in the lawyer's trust account.

E. Closing a Trust Account

1. Closing account with remaining funds

| have a trust account | no longer use, but somelguemain in the account. How do | close the
account?

Either transfer the funds from the old account iatoew account or disburse the funds to the
owners as shown on the client ledgers for the adc@ee RPC 1.15. Any funds on deposit for a
client who is no longer represented by the lawyehe law firm should be disbursed to the owners
thereof. If transfer to a new account is approprigbu must document the transfer of the funds
from the old account to the new account and acelyrabte the deposit of funds on the appropriate
clients' ledgers. See Rule 1.15. If any interess wadited to the dormant account, this money
should be sent to the IOLTA program. If there amelaimed or unidentified funds in the account,
see the discussion of abandoned funds in the pregpdges.
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Section 5: Fees

Why is it important in a manual on client trust @aoting to discuss what kind of fees you accept?
Because the characterization of the fee — anckahty, how you apply it to the client’'s work —
determines whether you put the fee in your IOLTAamt or your operating account.

Any funds received by a lawyer can be analyzedkybasic test of “To whom does this money
belong right now?” If the answer is “the lawyerietfunds should be deposited to an operating
account. If the answer is “the client” (or a thirakty related to the representation), the fundsilsho
be deposited to the trust account. If it belongsart to the lawyer and in part to the client aordh
party, it must first be deposited into the trustamt. The part belonging to the lawyer should be
removed once the funds have been earned. Thenla@stgement procedure is to clearly define in
a written fee agreement to whom the money belomlgsre it will be deposited and when and how
it will be used.

A. Advanced Fee/Retainer

Except for a nonrefundable fee as discussed belowadvanced fee is an amount paid to a lawyer
in contemplation of future services that will beresd at an agreed-upon basis, whether hourly or
flat. Any amount paid to a lawyer in contemplatadriuture services is an advanced fee regardless
of what the fee is called. An advanced fee mustdpmosited into the client trust account. Formal
Ethics Opinions 92-F-128; 92-F-128(a) and 92-F-b280d RPC 1.5(f).

B. Flat Fee

A flat fee is a fixed amount paid to a lawyer foesific, agreed-upon services, or for a fixed,

agreed-upon stage in a representation, regardi¢iss time required of the lawyer to perform the

service or reach the agreed-upon stage in thegemiation. A flat fee is not an advance against
the lawyer’s hourly rate and may not be billed aghat an hourly rate. A flat fee may or may not

be paid in advance, but is not deemed earnedthetivork is performed.

C. Nonrefundable Fee

A nonrefundable fee or earned-upon-receipt fedlest e paid in advance that is deemed earned
upon payment regardless of the amount of futur&ywerformed. The agreement as to when a fee
is earned determines whether it must be depostdthe client trust account, and may have
significance under other laws such as tax and logégy. If a flat fee is not designated earned-
upon-receipt, then it is presumed to belong todient and it must be deposited in the trust
account. Formal Ethics Opinions 92-F-128; 92-F{&28nd 92-F-128(b). A fee that is
nonrefundable in whole or in part shall be agreeid & writing, signed by the client, that explains

30



the intent of the parties as to the nature and amofithe nonrefundable fee. RPC 1.5(f).

Nonrefundable fees are subject to the reasonaldestasdard in RPC 1.5(a). RPC 1.5 Comment
[4a]. Nonrefundable fees are earned fees so lerthealawyer remains available to provide the
services called for by the retainer or for whicé tixed fee was charged. RPC 1.5 Comment [4a].

If the initial payment is defined as a nonrefunédbk that will be paid for the lawyer’s availatyili
(including the potential necessity for the lawyedecline representation of other clients), whether
or not his or her services are actually used, ¢ieegenerally belongs to the lawyer upon receipt
and should be deposited into an operating account.

D. Contingent Fees

RPC 1.5(c) requires that contingent fee agreementlwriting and signed by the client. The
agreement must state the method by which fee & tetermined, including the percentage that
lawyer receives if settlement, trial or appeal, abther the expenses will be deducted from the
recovery before or after fee is calculated. Upomctgsion of matter the lawyer must provide the
client with a written statement stating the outcpthe remittance to client (if any), and the method
of determining any remittance. This written stag¢@mis not a substitute for a client ledger. A
lawyer may require advance payment of a fee, bytlmezobliged to return any unearned portion.
RPC 1.5 Comment [4] and Comment [4a] referencinG@ REL6(d).

E. Advanced Costs

All advanced payments of costs must be held int tmasil the costs are incurred. If a lawyer
receives an advanced payment that includes bothderd costs, the lawyer must deposit that
payment into the trust account.

F. Refunds

The reasonableness requirement and applicatiomedfattors to be considered may mean that a
client is entitled to a refund of an advance fegnpent even though it has been denominated
“nonrefundable” “earned upon receipt” or in simil@rms that imply the client would never
become entitled to a refund. So that a client tgmsled by the use of such terms, RPC 1.5 requires
that a lawyer make certain minimum disclosuresiéodient in writing. See RPC 1.5(f). This does
not mean the client will always be entitled to funel upon early termination of the representation
nor does it determine how any refund should beutaled but merely requires and agrees to the
non-refundable fee and the amount of this fee. rdfondable fees are earned fees so long as the
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lawyer remains available to provide the servicdkeddor by the retainer or for which the fixed
fee was charged. RPC 1.5 Comment [4a]. Lawyeruldhkeep time records for all
representations, even flat-fee arrangements artthgency cases, so they can use this information
if they need to demonstrate the reasonableneks &¢ in case the client terminates representation
early.

A lawyer who is discharged by a client, or withdsafnom representation of a client, shall, to the
extent reasonable practicable, take steps to prétecclient’s interests. Depending on the
circumstances, protecting the client’s interesty nma&lude...promptly refunding any advance
payment of fees that have not been earned or egpdhsit have not been incurred. RPC
1.16(d)(6).
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Section 6: Funds Go In

A. What Goes Into a Trust Account?

The general rule is that every receipt of moneynficlient or for a client which will be used or
delivered on the client's behalf should be placethe trust account or a fiduciary account if the
funds are received by a lawyer while serving aaveyér or other professional fiduciary. This
includes funds received by the lawyer as an esagemt.See RPC 1.15(b) and (c), and Comment
[10].

Must a lawyer deposit very small sums of moneyiveddrom a client into a trust account?

Yes. A lawyer who receives from his or her cliergraall sum of money (for example, money
which is to be used to pay the cost of recordidged) must deposit that money in a trust account.

May a lawyer who receives a lump sum payment iaoh;, which is inclusive of the costs of
litigation, deposit the payment in his operatingagnt as fees?

No. Where a lawyer receives a lump sum paymentivamce which is inclusive of the costs of
litigation, the portion representing the costs mestdeposited in the trust account. Some of the
money collected by the firm as “fees” is actualhtrasted funds intended to defray the costs of
litigation. The rules require that funds receivedhe fiduciary capacity, however characterized,
be directly deposited into a trust account.

B. What Does Not Go in the Trust Account?
May a lawyer deposit his or her own funds in atiascount?

No funds belonging to the lawyer may be depositethé trust account except such funds as are
necessary to open or maintain the account, or @ayce charges, or are funds belonging in part
to a client and in part presently or potentiallyth@ lawyer, such as where a deposited item
represents both the client's recovery and the lds/fee. In such a case, the portion of the funds
belonging to the lawyer must be withdrawn from titust account as soon as the lawyer becomes
entitled to the funds unless the right of the lamtgereceive that portion is disputed by the client
in which event the disputed portion must remaithmtrust account until the dispute is resolved.
See RPC 1.15(b).

Should nonrefundable retainers pursuant to RPCfLd&{ deposited in the trust account?

Strictly speaking, no. Since a nonrefundable netais deemed earned when paid, it immediately
becomes the property of the lawyer and as such mutsbe deposited in the trust account.
Nonrefundable retainers must be distinguished fiees paid in advance which are intended to be
held by the lawyer as security deposits againskwdrich is yet to be performed. A lawyer has
an ethical obligation to refund the unearned partbany fee paid in advance upon discharge or
withdrawal, therefore, such funds are not consdig@reperty of the lawyer and must be held in
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the trust account until they are earned. RPC RFP%; 1.16(d), and Formal Ethics Opinion 92-F-
128; 92-F-128(a); and 92-F-128(b).

C. Depositing Funds into a Trust Account
1. Example: Depositing a Mix of Trust and Non-trustFunds

A lawyer advises a client that a domestic mattérimvolve a legal fee of $150.00, earned upon
receipt, as agreed up front, a recording fee of(8BGand a sheriff fee of $4.00, totaling $184.00.

Alternative (a): The client presents the lawyer with a check fb8400. The check is deposited
into the general trust account. A check for $1509@hen disbursed to the lawyer and the
remaining fees are paid when required (RPC 1.15).

Alternative (b): The client pays with two checks, one for $150a0@ another for $34.00. The
$34.00 check is deposited into the general trusbwatt. The $150.00 is deposited in the firm
operation account or otherwise paid to the lawyer.

Alternative (c): The client pays in cash. Thirty-four dollars ($33) is deposited into the general
trust account. The remaining cash is depositetarfitm operating account or otherwise paid to
the lawyer.

If the lawyer previously advanced the recording sineriff fees, all funds received from the client
would in each instance be deposited into the opgratccount.

If, however, a check submitted by a client contanyg funds that are to be used to pay client
expenses in the future, the check must be depasiiedhe trust account intact.

2. Credit Card Payments from Clients

Lawyers may accept payment of legal fees by elpitrtyansfer and credit card. Client funds
cannot be deposited by credit card to the officerating account and then transferred to the trust
account. A lawyer must arrange to have all crealitl@ayments deposited into the trust account
if the lawyer's bank cannot or will not distinguisétween the operating account, into which earned
fees are deposited, and the trust account, intclwhnearned fees and entrusted funds are
deposited.

3. Cash Reimbursements
RPC 1.15 requires client funds to be promptly dépdsn a lawyer trust account and RPC 1.15
requires a lawyer to maintain a complete recordlbfclient funds received by the lawyer.

Therefore, cash refunds must be recorded on teeatdiledger card and deposited in the trust
account.
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Section 7: Funds Go Out

A. What Disbursements are Inappropriate?

1. Immediate Disbursement

Disbursement against a client check should not Ademuntil the check is collected unless the
lawyer's depository bank grants provisional créalitdeposited items. The risk that a check will
not clear may not be borne by other client fundhetrust account.

Trust account checks are returned for insufficfantls on occasion because of the failure to make
a deposit before the close of the banking day (lys@200 P.M.). Such deposits are not posted
until the following business day. Timely depositsere availability of funds for disbursement.

2. Bank Charges

Some lawyers inadvertently pay the bank serviceggsafor check printing, wires, returned

checks, etc., from client funds. This occurs whdpaak debits the trust account for a service
charge. RPC 1.15(b) permits a lawyer to deposttdvance sufficient personal funds in the trust
account to pay for service charges, thereby avgithe use of client funds. When this is done, a
record (i.e., ledger card) should be maintainecceoring the deposit and disbursement of these
funds. Some lawyers direct their bank to bill tliftcce operating account for service charges on
the trust account if both accounts are maintairteitheasame bank. On occasion, the bank will
incorrectly debit the trust account. If the trustaunt is incorrectly charged, the error may result
in client funds being used to pay the charge aadrilst account must be reimbursed promptly.

3. Outstanding Checks

There are several ways to address the problenustf account checks that are not cashed for a
significant period of time. Some lawyers print "doAfter 90 Days," on trust account checks to
persuade payees not to hold the checks. The notdties not guarantee that the bank will not
honor the check after 90 days. This issue shoulddagessed with the bank in advance. Other
lawyers contact all recalcitrant payees who faihégotiate a trust account check after a certain
period of time (usually six to nine months). Ceetif mail should be used if warranted by the
amount of the check. If the payee cannot be locatedreply is not received within a reasonable
time, the check is voided or a stop payment isqdamn the check. The stop payment charge has
to be paid and a stop payment is usually good ity six months. If the check is voided, it may
still be negotiable. Therefore, a stop payment orday be more appropriate depending on the
amount of the check. If a stop payment order isqideon a check, the check may still be cashed.
The bank's procedures for stop payment orders glieutinderstood in advance. After payment is
stopped on a check, the funds are noted as retunnetle client's ledger card. There is not a
restriction on issuing a second trust account chéake lawyer believes that funds have been
abandoned, the lawyer must follow the escheat reouants set forth in T.C.A. 66-29-101 to
T.C.A. 66-29-204.
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May a lawyer unilaterally decide to use funds helttust to pay his or her legal fees or the claims
of other creditors?

As the client's agent and fiduciary, the lawyer hasobligation to pay or deliver the funds in
accordance with the client's most recent instrasti?Jnless the lawyer is authorized by the client
to pay a particular charge or claim, the lawyer matydisburse trust funds for those purposes. See
RPC 1.15.

What if the lawyer has an interest in funds recgivesettiement of a claim or in satisfaction of a
judgment?

All receipts of trust funds must be deposited itite trust account intact. If an item represents
funds belonging in part to the client and in partite lawyer, the portion belonging to the lawyer

must be withdrawn when the lawyer becomes entttietthe funds unless the right of the lawyer

to receive the portion of the funds is disputedh®yclient. In that case the disputed portion must
remain in the trust account until the dispute soheed. See RPCs 1.15(e).

Is it proper for a lawyer to disburse settlementds conditionally delivered by opposing counsel
before satisfying the settlement conditions undachvthe lawyer received the settlement check?

No. When a lawyer accepts conditional delivery ettlsment proceeds from opposing counsel,
the lawyer implicitly agrees to abide by the préseu conditions. While it may not be a violation
of RPC 1.15, any deliberate failure to abide béhoonditions, such as by disbursing the proceeds
without first having obtained a signed release, lvdxe dishonest and violative of RPC 8.4(c),
which prohibits “conduct involving dishonesty, fdgudeceit or misrepresentation

B. Overdrafts and Checks Presented Against Inseffidc-unds
What should a lawyer do if his or her trust accocméck bounces?

Theoretically, of course, this should never hapgena practical matter, however, mistakes do
happen and bank errors or administrative snafuginvithe lawyer's own office can result in an
item's being returned for insufficient funds. Itrast account check is dishonored, the lawyer
should immediately ascertain the nature of the lpraland promptly correct it, even if this requires
a deposit of the lawyer's own funds into the trastount. Under no circumstances should the
lawyer allow the trust funds of another client ®oused impermissibly. Reimbursement of the trust
account should NOT be held in abeyance pendinduigso of the error (e.g., by locating the party
responsible for a bad check). Any delay in reimimgrshe account may result in the use of other
client funds to cover the shortage which is nohpted.

Finally, the lawyer should immediately document pineblem and any corrective action taken in
a memorandum for his or her own files.

36



Must a report be made to the Board of Professiétedponsibility?

Every lawyer must open a trust or escrow accougu @pproved financial institution which agrees

to notify the Board of Professional Responsibilitgen any check drawn on a trust account or a
fiduciary account is presented for payment agamsifficient funds. Rule 9 § 35. Note that the

reporting requirement applies to the presentatiomnoinstrument against insufficient funds, not

just to the return of an instrument for insuffidiénnds.

The rule requires a lawyer to maintain trust acte@amd fiduciary accounts only at a bank that
agrees to notify the Board of Professional Resilitgi pursuant to the agreement. The lawyer
must ensure that the bank understands that thetideeapplies to all trust and fiduciary accounts
of the lawyer, not just to general trust accoustsr(etimes called "IOLTA accounts" by banks).
Lawyers with signatory authority on fiduciary acotsj such as estate accounts, should also
comply with this requirement.

The purpose of the directive is to prevent defabcet by giving the Board notice when a trust
account may be overdrawn. The requirement greathingshes the possibility that a lawyer

engaged in misappropriation of trust funds can Biggh activity by directing the depository bank
to notify him or her prior to the return of a check insufficient funds in order that the lawyer

might deposit funds into the account before thmiie returned and thereby avoid the reporting
requirement.

A lawyer who overdraws a trust account or a fidoceccount may soon expect to be contacted
by a representative of the Board who will inforpaktquest an explanation of the problem. Once
it is verified that an innocent mistake causeddsinertage or apparent shortage in the account, the
inquiry will be concluded and no further actionMaié taken. If, however, no adequate explanation
is immediately forthcoming, a complaint will be oygel and an investigation conducted.
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Section 8: Recordkeeping

Some lawyers have the misconception that they damifdl their ethical responsibility to keep
track of their clients’ money without spending @a&jrdeal of money on computer hardware and
software that they will then have to spend a gdeatl of time learning how to use. While this is
not true, technology can certainly make the proeasger, particularly for lawyers and firms that
have a high volume of trust account transactions.

Rule 8, RPC 1.15, and Rule 43 do not mandate artycplar client trust-accounting system.
(However, keep in mind that Formal Ethics Opini®@RB 121 does spell out the particular records
you must maintain.) You can hire consultants to \geta system, buy computer accounting
software—whatever works for you—as long as youtigetresults and keep the records that the
Rules require. The system described below will giga everything you need to do in order to
account for your clients’ funds.

The following client trust accounting system isigaed for sole practitioners and lawyers in small
law firms. It assumes that you will be directly aived in every aspect of handling your clients’
money. However, whatever size firm you work in arthtever client trust-accounting system you
use, you still have full personal fiduciary respbilgy for accounting for your clients’ money.
Keeping records is the way you do the “accountipgft of client trust-accounting. Record-
keeping must be done consistently and keeping ipteterecords is just as great a breach of your
ethical responsibility as keeping no records at all

There are a few things that must be kept in minibimulating procedures for handling the trust
account, whether the lawyer uses a manual or a gtamped system. These are:

The lawyer may delegate duties, but cannot delegaigonsibility or accountability for

the trust account. Therefore, the lawyer must:

0 understand the types of records that must be miagttaand how a trust account
operates to properly train and supervise employd®smaintain the account;

o train all employees who will handle trust accoumtdtions;

o supervise all employees who will handle trust aotdunctions on an ongoing basis,
not just when they are new; and

0 review trust account records regularly, includingnk statements, the general
ledger/checkbook register, deposit slips, individiiant ledgers, etc.

The lawyer or firm must establish and rigorousIjde good internal control procedures.
This includes:

o don't make the same person responsible for reagifumds, recording funds and
disbursing funds;

special precautions for handling cash;

the lawyer must be part of the internal controlstem;

taking specific steps to reduce the risk of misappation;

not assuming that any individual will be impervidogemptation;

monitoring and enforcing use of the establisheeridl control procedures; and

O 0O O0OO0Oo
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o analyzing the potential effect on internal contmptocedures of downsizing,
redistribution of duties or replacement of staffmieers and modifying procedures as
necessary to compensate.

In establishing the system for maintaining thettaccount, there are also some procedures that
must be included, whether the system is manualimnaated.

Every transaction must be recorded in full detaigluding date, payee of funds
disbursed/payor of funds deposited, applicablentlieheck number, amount, reason for
disbursement or deposit, etc.

A current balance must be available at all timesh lbor the trust account as a whole and
for each individual client on whose behalf moneleésg held.

A ledger (or its equivalent) must be kept for eaxtividual client whose money is being
held that indicates the full history of that clisntfunds, including receipts and
disbursements until the last penny has been paid fhe account.

A reconciliation of the account must be performedeass frequently than quarterly. Formal
Ethics Opinion 89-F-121.

Compare client ledgers to the general ledger/chmaklpegister. The total balance of all
client ledgers should match the total on the gdnedger/checkbook register.

Reconcile to the bank statement, adjusting fortanting checks, deposits in transit, bank
charges, etc.

Resolve any discrepancies immediately — they anallyseasy to find if they are isolated
to the period since the last bank statement andhmmare difficult to find as time passes.

As we’ve discussed, Rule 9 § 35.1(a)(2) requirestgdkeep two kinds of records: records created
by the bank that show what went into and out ofryient trust accounts; and records created by
you to explain the transactions reflected in thekb@documents.

A. How long must you keep records?

Rule 9 § 35.1(a)(2) requires you to keep trust aotoecords for a period of at least five years
after disposition of the underlying matter.

B. What if you have a computerized system?

Even if you have a computerized accounting syst@m,may want to keep hard copies of all the
records required by the Rule (including bank-créatxords). You can use computer printouts
instead of hand-written ledgers for the records gx@uresponsible for creating, but just having the
data on a disk is risky. (It's a good idea to hthese printouts dated and signed by the preparer to
show when and by whom they were generated.) Renetmditethere are numerous computerized
systems and no one knows how everyone works. Yeuoprds must be accessible and
understandable to the Board.

If you're using a computerized accounting systeay ghould remember that computer data can
be lost through natural disaster (like earthquak&re), power or equipment failure and human
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error. For your own protection, make hard copigsilaly and have all of your computer records
regularly backed up onto disks.

Beyond preservation of the computer data, you alsmuld be very careful when changing or
upgrading your specific accounting software applicg your overall computer operating system,
and the computer hardware itself. Different sofevapplications and newer versions of the same
software application may not be fully compatiblehwthe data generated by your current software
application. Similarly, changing computers or opiegasystems can cause difficult compatibility
problems. These days, it is not unusual for comgetshnology to advance dramatically in a five
year time period, rendering some application dasolete and problematic to use.

C. Which bank-created records do you have to keep?

You are required to keep these bank-created recoliést trust account statements, canceled
checks and check stubs. Some lawyers don’t talkedtty to keep bank-created records seriously
because they can always get copies from their banour bank fails, merges with or is taken
over by another bank, you may find that copiesafryfour-year-old canceled client trust account
checks just aren’t available. As previously nofed]ing a bank that still offers “canceled checks”
may take some searching and if you're unable t $unch a bank, be sure to access and maintain
“canceled check” information by requesting checlagng or other documentation from your
bank.

D. How should you file bank-created records?

To ensure that you have a complete set of bankexteacords, and to save you time when you
need to find a particular record, you should hawenaple, consistent filing system. One good
system is to keep separate binders for each ofglant trust accounts. Each binder should have
one section for bank statements, one section fuzedad checks, one section for deposit slips and
one section for checkbook stubs. File each reaomhte order in the appropriate section of the
binder for the account they refer to. Just labehdander with the name of the client trust account
and the period it covers, and you should be abfmtbany record in one or two minutes.

An even simpler recommendation is to keep depdgis and canceled checks in the same

envelope as the bank statement to which they aeided, or print these documents using online
account access and attach them to a copy of tHedzmount statement.

E. What records do you have to create?

You need to create three kinds of records to shatyou know at all times what you're doing
with your clients’ money. We'll discuss each of skaecords in detail below, but a few general
points apply to all of them:

Tenn. Sup. Ct. R. 9 § 35 requires you to retaisalrecords for a minimum of five years after the
representation ends.
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NEVER round off figures in these records. You mkes¢p “complete records of such account
funds.” That means all receipts and payments meisétorded to the penny.

These records can be handwritten, typed or priot¢drom a computer file. However, they should
be complete, neat and legible, and stored in sweayathat you can find them—and read them—
as many as five years later. Handwritten recorasilshbe kept in ink—not pencil or magic
marker—in bound accounting books, and typed record®mputer printouts should be filed in
binders. As with bank-created records, you can saweself time and trouble by labeling the
covers of the books and binders with complete aticouclient names and the dates the records
cover.

All deposits and payments should be recorded imgémeral ledger/checkbook register and client
ledger as soon as possible. Waiting longer inceetise chance that you will forget to record a

transaction or will record it incorrectly. It alspeans that your records aren’t up-to-date and that
you might be spending money your clients don’'t have

You must also keep your client trust account desbigis, checkbook stubs and/or records so you
will have a complete audit trail. These recordd mike it much easier to balance your books and
to show what you did with your clients’ money.

The Client Ledger. You must keep, create and maintain a clientdedg its equivalent for each
client (for example, a break-out by client creabgdyour computerized program) whose money
you hold. This client ledger must give the naméhefclient, detail all money you receive and pay
out on behalf of the client, the name of the payfdunds deposited or payee of funds disbursed,
and show the client’s balance following every rpter payment.

Maintaining a client ledger is like keeping a separcheckbook for each client, regardless of
whether or not the client’'s money is being held/amur common client trust account. The only
difference between properly maintaining a cliemlger and properly maintaining your personal
checkbook is that you can be disciplined if you tiiproperly maintain your client ledger.

Every receipt and payment of money for a client tnngsrecorded in that client’s client ledger.
For every receipt, you must list the date, the amyqaurpose and payor (the source) of the money.
For every payment, you must list the date, the aryahe payee (to whom the payment went) and
purpose of the payment. After you record each ptcgou must add the amount to the client’s old
balance and write in the new total. After you receach payment, you must subtract the amount
from the client’s old balance and write in the rexal.

Client: Alpha, A Matter: 111111
R | Number | Date Description of Payment | Deposit Balance
Transaction
(Payor/Payee)
Deposit | 12/14/2012| Deposit Alpha - fees $250.00 250800
1001 01/17/2013| Dee Fender, Esq| $250.00 $0.00
earned fees
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When you deposit more than one check at a tima @ient (i.e., using one deposit slip for all the
checks), you should record the name of each dlrepwbur general ledger/checkbook register, as
well as on the deposit slip. If you don'’t, it wile harder to reconcile your books and to answer
any questions that may come up later.

You will find it much easier to keep your recordsaght if you don’t put more than one client’s
records on a given page. You also shouldn’t usértime of a page for one client and the back of
the page for another. This means wasting some phpeit will enable you to file all the client
ledger pages that refer to a given client in chiogioal order and find those pages faster if you
need them. If you're handling more than one casdhe same client, you should maintain a
separate client ledger for each matter. NOTE: Usial caution when dealing with multiple
matters for the same client. Each matter shouldridguely identified and always use the same
identification for the particular matter on all dmeents referencing it so there will be no confusion

Trust Receipts and Disbursement RPC 1.15 says that you are allowed to depasit ywn
money to pay bank service charges or fees on twauat, but only in an amount necessary for
that purpose. The rule allows you to keep your ovamey in the account to cover bank charges;
it doesn’t require you to. Some lawyers arrangéhwiie bank to have those charges assessed
against their operating or personal accounts.

If you deposit your own money into your client traecount to cover the charges, you may be
concerned about how much is reasonably sufficiemit depends on the kind of bank charges you
expect and how often you expect to incur them I®&TA accounts, there are other kinds of bank
charges you may incur, including charges for pmgpthecks, for checks that are deposited in the
account and returned for insufficient funds, andtfansferring money by wire, etc. You need to
know what these charges are so you can make sairgdh always have enough money in the
account to cover them.

When the bank charges for a service (e.g. for gimoney) for a specific client, you can treat the
charge as you would any other cost and pay fautiod money you are holding for that client in
the account. But some charges, like printing cheaken't specific to a certain client. Like your
other general operating expenses, you — not yaemtsl— have to pay these charges. That's why
the rules allow you to keep a little of your ownmeg— an amount “for the sole purpose of paying
bank service charges on that account, but only i@amaount necessary for that purpose” — in your
client trust account.

Remember that a deposit of your own money to cbaek charges, like every deposit you make
to your client trust account, must be properly rded in the general ledger/checkbook register for
your client trust account, and an Administrative nés ledger. You should keep the
“Administrative Funds” ledger the same way you kgepr individual client ledgers, recording
every deposit, every charge the bank makes aghmsiccount, and the running balance of money
you have left to cover the charges.
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Client: Administrative Funds, Dee Fender, Esq. Matter: 999999
R | Number | Date Description of Payment | Deposit Balance
Transaction
(Payor/Payee)
Deposit | 12/01/2012 Deposit to open $50.00 $50.00
account - Fender
Bank Fee| 07/18/2013 Client Epsilon $5.00 $45.00
Returned Deposit Fee
Deposit | 07/31/2013 Client Epsilon $5.00 $50.00
Returned Deposit Fee

The general ledger/checkbook registerThis is a written journal for each client trustaant.
You must keep track of the money going in and duaalient trust account on a general
ledger/checkbook register, and give the accouraroal after each receipt or payment. When you
have a trust account that's designated solelyrierdient’s money, the general ledger/checkbook
register will be identical to the client ledger.

Maintaining a general ledger/checkbook registehésonly way you can know how much you
have in the account at any given time. If you namthe general ledger/checkbook register
properly, you will not overdraft the client trustaunt unless there is a bank error.

In the general ledger/checkbook register, you mestrd every deposit into and payment out of
the client trust account. For every deposit, yowsimecord the date you deposited the money, the
payor (source) of the funds deposited, and the atnmumoney you deposited. After you record
each deposit, you have to add the amount to theuats old balance and write in the new total.
For every payment, you must list the date, the pajehe funds disbursed, and the amount of the
payment. After you record each payment, you haweibdract the amount from the account’s old
balance and write in the new total. Although it mequired by the rule, you will find it a lot
easier to balance your books if you also recorctlieat name and number of the check.

General Ledger/Checkbook Register

R | Number | Date Description of Payment | Deposit Balance
Transaction

(Payor/Payee)
Deposit | 12/01/2012| Deposit to open $50.00 $50.00
account - Fender
Deposit | 12/15/2012| Deposit —advanced $250.00f  $300.00
fees — client Alpha
1001 07/17/2013| Dee Fender, Esq. 4+ $250.00 $50.00
earned fees
Bank Fee| 07/18/2013  Client Epsilon $5.00 $45.00
Returned Deposit Fe
Deposit | 07/31/2013| Client Epsilon $5.00 $50.00
reimbursement for $5
returned deposit bank
charge

(4%
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After taking into consideration the above requirateg a lawyer has numerous choices for
software programs to computerize trust accountquoes. The lawyer should consider the
volume of transactions, the amount of money héercan or is willing to spend on software and
the hardware that will run it, the computer skdfsthe lawyer and of all staff members who will
be assisting, and the availability and cost ohira in his or her community.

Most of the complicated timekeeping/billing softedoeing used by medium and large firms
includes modules for handling the trust accountaBee staff members are already trained on the
basics of the timekeeping/billing product and thedule is designed to work in an integrated
fashion with the main program, firms will typicalljilize a module for trust accounting.

F. Automated Alternatives to Managing Your TrustcAant

Automating your trust account recordkeeping process reduce the amount of data entry and
calculation errors. You can search and find trgsbant information quickly, and perhaps from

remote locations. Automating can organize the naugirocess of maintaining your trust account.
It can save you space, but ALWAYS print copies ofiryclient ledgers, general ledger, and
reconciliation.

Choices for software packages range from the liagie sophisticatet:

Fully integrated, legal-specific, trust
accounting, time & billing, general
ledger accounting software.
(PCLaw, Abacus Accounting,
Amicus Accounting, Juris, and more)

Legal-specific trust accounting software with
or without time & billing
(Amicus Premium Billing, EasyTrust, Tabs3
Trust Accounting, Billing Matters,
Credenza, Clio, Rocket Matter, and more)

Non-legal-specific time & billing software with
integrated trust accounting (TimeSlips)

Non-legal specific, small business, accountingveafe
(QuickBooks Pro/Premier, QuickBooks Online)

“Make the most of what you already paid for.” (EEkor Quattro Pro)

Non-automated trust account recordkeeping

This is not an exhaustive list. The Board of Prei@sal Responsibility does not guarantee or
endorse any particular software package.
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Excel and Quattro-Pro are not legal-specific. Thesgrams are free if you own the Microsoft
Office Suite or Corel Suite. These are relativedgyeto learn for basic trust account management
purposes. They are good for lawyers not needingtegrate the trust accounting function with
time and billing or other practice management safew These are good for firms with 10 clients
or fewer with limited activity.

A sole practitioner or small firm with few transicts may find a simple, inexpensive program
that functions basically, like a checkbook to bés$actory for maintaining the trust account.

Quicken, for example, will not only do the matiptovide a running balance for the entire account,
but can be set up to provide the equivalent ohdividual client ledger by using the client name
in the “category,” field. The lawyer can then doyt“category” and get a display on the screen or
a print-out of all deposits and disbursements eeléab that client, including a running balance.

Quicken is one example of a single entry bookkegpnogram. In a single entry system, only one
entry is made for any given transaction. For exanpihen a check is written in Quicken, the

lawyer simply enters the amount of the check arddbmputer deducts it from the balance.

Although the lawyer must designate the client iatégory” if he or she wants to use the computer
to create client ledger equivalents, there is rexirie enter both debits and credits.

Quicken is inexpensive. It is integrated with taggaration software, such as TurboTax. It is user-
friendly and easy to learn. Quicken has limitecbadted functions for the trust account, but can
be customized to accommodate a law firm trust aticolhe system must be set up to show
running balances on all ledger reports, which caulifficult to do. The program is networkable;
however, the software company will not provide tachl support if it is on a network. Quicken
can print checks and the Home and Business veisicapable of limited invoicing.

In a double-entry system, however, there must beast one debit and at least one credit for each
transaction, with the total dollar amount recor@eddebits always equal to the total amount
recorded as credits. Examples of double-entry beeging systems are QuickBooks and

Peachtree.

QuickBooks Pro/Premier have more features for liamd, yet it is not legal-specific. It now has
Legal Wizard to guide you through the installatiangd will set up reimbursable cost accounts,
(i.e. copies, postage). The software links to Amiédtorney, Time Matters, Practice Master, and
more. With the Case Management program link, ivijgles a fully integrated accounting function.

QuickBooks Online is considered a software-as-giser(SaaS) system. You pay a monthly
subscription for its use, and it's accessible framgwhere you have an internet connection. It has
features for law firms, but is not legal-specific.

TimeSlips (by Sage) has a trust account capalmiggrated with time and billing functions. It is
not legal-specific, but many solo practitioners anahall law firms use it. TimeSlips links with
Amicus Attorney, Time Matters, Abacus Law, and otbase management programs. You can
purchase an extra module for handling a generaluaxtc Remember, however, that TimeSlips
must be set up so that a running balance afterteacbaction is included on all ledgers.

45



Tabs3 is a specific program for managing a truspat. Tabs3 can track up to nine trust accounts.
It can print IRS Form 1099 as well as checks. Tgis¥ides fully integrated time and billing
functions, firm accounting and case managementgd,aBeneral Ledger, and Practice Master).
Easy-Trust is a legal-specific software progranduse managing a trust account only. It is user-
friendly and easy to learn. Easy-Trust can evemt ghecks. It prepares three-way reconciliations
reports. Easy-Trust is a stand-alone program cantbe networked, and may be combined with
Easy-TimeBill for billing; however, it does not kiwith any case management software.

PCLaw is a legal-specific program that provide$/firtegrated trust accounting, time and billing
features, and general ledger accounting. The Prsidfe includes calendaring, document
management, and case management functions. Moaheledso available for remote computing.
The program can also print checks and e-malil iregic

Billing Matters has a legal-specific version avhit&a The program has fully integrated trust
accounting, time, and billing features. It offerseamless integration with front office and case
management functions (Time Matters.) It can alsopbechased as an optional “add-on” to
TimeMatters.

Abacus Accounting is legal-specific. The program hadly integrated trust accounting, time and
billing features, general ledger accounting andrghyfunctionality. It offers a seamless
integration with front office and case managementtions (Abacus Law). The program is not
available as a stand-alone. It can print checkseamdil invoices.

Amicus Accounting is legal-specific. The prograns lfialy integrated trust accounting, time and
billing features and general ledger accounting fionality. It offers a seamless integration with
front office and case management functions (Amistisrney Small Firm). It can be purchased
as a stand-alone program, and it prints checksells w

Amicus Premium Billing is legal-specific. The pragn has fully integrated trust accounting, time
and billing features, but not general ledger. Aticoal module with full front office and case
management functions (Amicus Premium) is availablee program is not available as a stand-
alone. It can also print checks.

Credenza Pro is legal-specific. The program hdyg finlegrated trust accounting, time and billing
features, but not general ledger capabilities.alh mtegrate with QuickBooks. Credenza Pro
includes front office and case management functitins an Outlook “add-in,” but cannot print
checks.

In addition to the single and double entry softwjaregrams designed for general business use,
there are also a number of programs specificalbygied for law offices. Several, including PC
Law Jr. and TABS lll, are available at prices affalole for solo or small firms practitioners. Other
choices include more sophisticated and thereforeeroostly programs, and add-on modules to
programs that perform a wide range of timekeeguiling and accounting functions.

One of the practical differences between genersiness and law-specific accounting software is
that law-specific programs are built around thecemt that each client’s money in a trust account
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has to be accounted for separately from every alemt’s money. Therefore, when an entry is
made in the trust account for a disbursement, dfftevare prompts the user to enter the name of
the clients and automatically performs a checkssuee that that particular client has adequate
funds to cover the disbursement.

Once the transaction is made, the software autoaigtupdates that client’s ledger as well as the
overall account records. By contrast, in a prognandesigned specifically for legal use, there is

no automatic check of the total for the individahént, and the computer user must take steps
(such as sorting the general ledger/checkbook texgisy category) to determine whether the

particular client has sufficient funds.

Some lawyers don’t want to change the product thuesently use for timekeeping and billing, but
want to link to a program that supplements thegtay with the ability to maintain records on
both the trust and operating accounts. An examplthis combination is TimeSlips, which,
although it was not specifically designed for lavgyes widely used in the legal environment for
timekeeping and billing. Another example is Quicken

Using a computerized program for maintaining thistteccount reduces the risk of mathematical
error and provides the capability to sort datasdantaneously acquire information about a client’s
funds on the screen. However, all computer progmstithsequire human input of data, and, while
the risk of human error can be reduced by decrgabie need for multiple entries of the same
data, the risk of human error cannot be totallynalated through technology. Therefore, the
lawyer, who is the person most familiar with theésiet's matter and the one most likely to
recognize if an error has occurred, must still glant in assuring that the client's money is
properly protected and accounted for until its lfitigbursement.

G. What records do you have to keep of other ptms®
You have a responsibility to protect and keep trafckny client property, even if it is not money.
It is important that at any point in time you knevhat property you are holding, when it was
received and where it is located. For examplegif gre holding securities for a client they should
be kept in a secured place such as a safe depasina you should have a log showing when you
received the securities, which bank they are latateand if returned to the client, the date you
returned them.
H. Other Resources

Go to the vendor website.

Read features, versions, and hardware requirements.

Read compatibility with other software (Palm softeyaime & billing, accounting)

Training and/or manuals provided.
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Reminders

After each transaction, calculate and record a neming balance of the total in the
account on the general ledger/checkbook regisgeryell as a running balance on the
respective individual ledger for the client on wadehalf the transaction was made.

Each month, perform a three-way reconciliation:.cGklte the total for all individual client
ledgers, compare that to the total in the geneddér/checkbook register (if it doesn’t
match, find the discrepancy before proceeding),n theconcile your general
ledger/checkbook register to the bank statemepistg for outstanding checks, deposits
in transit (made after your bank’s cut-off for tmabnth’s bank statement), and any bank
charges.

Remember that trust account records, including batatements, canceled checks,
duplicate deposit slips, client ledgers and reportdients accounting for their funds, must
be maintained for a minimum of five years followitggmination of representation of that
specific client.

ALL transactions must be recorded to a ledger.

Total of the ledgers should always match the baancthe general ledger/checkbook
register.
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Section 9: Reconciliation

“Reconciliation” means checking the three basicords you are required to keep - the bank
statements, the client ledgers, and the genergetétheckbook register - against each other so
you can find and correct any mistakes.

Formal Ethics Opinion 89-F-121 requires you to reie your client trust account records. Even
banks make mistakes when it comes to recording ynsaasactions. That is because when you
are working with numbers, mistakes are easy to raakalifficult to notice. No amount of training
can completely eliminate these mistakes.

To make sure that you find and correct these mastakou must record every client trust account
transaction twice (in your client ledger and yoenegral ledger/checkbook register), and check
these records against each other and against miéslvacords. For example, let’'s say you deposit
a check for $1,000 into your client trust account imistakenly record it as “$10,000” in your
client ledger and add $10,000 to your client’s iingrbalance. In your general ledger/checkbook
register, you recorded the check correctly and @&4e000 to your client trust account’s running
balance. How will you find the mistake? The genédber/checkbook register balance is right,
so you won't find the mistake by bouncing a ché&dke numbers in the client ledger all add up so
there is no way to tell you made a mistake. Unjegsscompare your client ledger balance to your
general ledger/checkbook register balance, you twos’able to find the recording error. And
unless you compare your client ledger and genedddr/checkbook register against the bank
statement, you won't know which entry was righttof00 or $1,000.

We have just described the quarterly reconciliapoocess. The theory is that it is unlikely that
the same mistakes will be made in three differemiords - the client ledgers, the general
ledger/checkbook register, and the bank statermmsmifthose records are all checked against each
other, any mistakes will show up.

Formal Ethics Opinion 89-F-121 requires quarteglyanciliations of the trust account balance to
the current bank statement for a trust accountiewtating that monthly reconciliations is a better
practice. However, there is an important distincti@tween the basic reconciliation that must be
done monthly and the more thorough reconciliatitvas must be done each quarter.

A. Monthly Reconciliation

You cannot do a reconciliation for a month untityare sure you have correct balances in all your
client ledgers and general ledger/checkbook ragistethe previous month. If you have not
recently reconciled your books, or if you are wedrihat they are wrong, you may want to bring
in a bookkeeper to straighten them out before sika bn the monthly and quarterly reconciliations
yourself.

Once you have correct balances for the previoustmgmou are ready to reconcile. The steps

required for this type of reconciliation are notlik@ those necessary to balance a personal
checking account.
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There are two main steps in reconciling monthly:

1. From the balance shown on the bank statemerthéomonthly reporting period, subtract all
outstanding checks. To this amount, add all depdkdt have not cleared the bank. This is the
current bank balance.

2. Confirm that the current bank balance equalsdta balance for the trust account as shown on
the lawyer’s records (if using manual accountings tvould include check stubs or the account
register).

The cut-off date for the bank statement and th& &acount balance must be the same or the two
balances may not reconcile. Note that the “Rec@tich Summary” produced by accounting
software will typically satisfy the monthly requinent to reconcile the current bank balance to the
total trust account balance (a different softwagport may be necessary for the quarterly
reconciliation).

B. Quarterly Reconciliation

Formal Ethics Opinion 89-F-121 requires a quartedgonciliation of the trust account. The

guarterly reconciliations require the extra steaading up individual balances for each client as
shown on the trust account ledger and making swethis total reconciles to the bank current
balance for the month at the end of the quarterart@dy reconciliations promote accurate

accounting for client funds by ensuring that thening balances for each client, when totaled,
equal the total funds on deposit in the trust antou

Remember that a three-way reconciliation shouladdieductedevery quarter for every client
trust account.

When completing the three-way reconciliation, & good idea to use a calculator that will produce
a printed record of the calculation you performBaat way, if your records do not match, you can
easily check to see if the reason is a mathematimatake made while performing the
reconciliation.

You are required to retain these three differecorés and the reconciliation reports for five years
to satisfy the recordkeeping requirement in Terup.&t. R. 9 § 35. If your software does not
allow you to retrieve a hard copy of the recontiia report at a later date, a hard copy should be
printed at the time of reconciliation.

It is fine to hire a bookkeeper or the equivaldnit you are still personally responsible for

accounting to your clients and to the Board of Essional Responsibility for the money in your
client trust accounts. Therefore, even if you newgend to do the reconciling, you should

understand the process. Even if it is your book&gspnistake, if you bounce a client trust account
check, you are the one your client or the Boagbisg to come to for an explanation.

50



C. Example of Three-way Reconciliation

The detailed example below illustrates a manuahotethat can be used to perform the three-way
reconciliation on a general trust account requeadh quarter. This is not the only method that

can be used, as any method that satisfies thewtlldse sufficient.

These are the client ledgers that will be used fahe three-way reconciliation example
(Note: the “R” box is a check-box for use during tle reconciliation):

Client: Alpha, A. Matter: 111111
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 01/15/2011 Deposit - fees 250 250
1001 01/17/2011 Dee Fender, Esg. — earned|fees 250 0
Client: Beta, B. -FEES Matter: 222222
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 01/20/2011 Deposit - $1,000 fees $1,000 $1,000
1004| 02/01/2011| Dee Fender, Esq. — earned fees 5600 $400
1005 02/05/2011| Dee Fender, Esg. — earned fees 5400 $0
Client: Beta, B. -COSTS Matter: 222222
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 01/20/2011 Deposit - $500 costs $500 $500
1002 | 02/01/2011| Superior Court — Nowhere $125 $375
County Filing Fee — Cost
1003| 02/05/2011| Nowhere Vital Records — Binth $75 $300
Cert. - cost
Client: Gamma, G.| -FEES Matter: 333333
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 02/08/2011 Deposit - $1,200 fees $1,200] $1,200
1007| 02/11/2011| Dee Fender, Esq. — earned fees $1,200 $0
Client: Gamma, G.| -COSTS Matter: 333333
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 02/08/2011 Deposit - $250 costs $250 $250
1006| 02/11/2011| Record Round Up - costs $150 $100
Client: Delta, D. -FEES Matter: 444444
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 02/15/2011 Deposit - $15,000 fees $15,000| $15,000
(unearned)
1008| 02/17/2011| Dee Fender, Esq. — earned fees$2,000 $13,000
8 hours @ $250/hr
1009| 02/17/2011| D. Delta - refund $13,000 $0
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Client: Epsilon, E. Matter: 555555
R Number Date Description of Transaction | Payment | Deposit | Balance
(Payor/Payee)
Deposit 03/15/2011 Deposit - $2,000 fees $2,000 $2,000
(unearned)
Returned 03/20/2011| Returned deposited check for  $2,000 $0
Deposit insufficient funds
Deposit 03/31/2011 Deposit - $2,000 fees $2,000 $0
(unearned)
Client: Administrative Funds, Dee Fender, Esq. Matter: 999999
Description of Transaction
R | Number | Date (Payor/Payee) Payment| Deposit| Balance
Deposit 01/01/2011 Deposit to open account $50 $50
Client Epsilon Returned Deposit
Bank Fee | 03/20/2011Fee $5 $45
Client Epsilon reimbursement for
Deposit 03/31/2011 $5 returned deposit bank charge $5 $50
This is the general ledger/checkbook register thatwill be used for the three-way
reconciliation example:
General Ledger/Checkbook Register
Description of Transaction
R | Number | Date (Payor/Payee) Payment| Deposit Balance
Deposit 01/01/2011 Deposit to open account $50 0 [$5
Deposit 01/15/2011 Deposit — Alpha fees $250 $300
1001 01/17/2011 Dee Fender, Esq. — Alpha earresd fe $250 $50
Deposit 01/20/2011 Deposit — Beta $1,000 fees/$830s $1,50( $1,550
Superior Court — Nowhere County
1002 01/25/2011 Filing Fee — Beta cost $125 $1,4P5
Nowhere Vital Records — Birth Cert. —
1003 01/25/2011 Beta cost $75 $1,350
1004 02/01/2011 Dee Fender, Esg. — Beta earned fee $600 $750
1005 02/05/2011 Dee Fender, Esg. — Beta earned fee $400 $350
Deposit — Gamma $1,200 fees, $250
Deposit 02/08/2011 costs $1,450 $1,800
1006 02/11/2011 Record Round Up — Gamma costs 5150 $1,650
1007 02/11/2011 Dee Fender, Esq. — Gamma eareed fe ~ $1,200 $450
Deposit 02/15/2011 Deposit — Delta $15,000 feagdmed) $15,000  $15,450
Dee Fender, Esq. — Delta earned fees|8
1008 02/17/2011 hrs @ $250/hr $2,000 $13,450
1009 02/17/2011 D.Delta — refund of unused adwiifiee $13,00Q $450
Deposit — Epsilon $2,000 fees
Deposit 03/1/2011 (unearned) $2,000 $2,450
Returned Epsilon — returned deposited check for
Deposit 03/20/2011 insufficient funds $2,00( $450
Bank Fee | 03/20/201[LEpsilon returned Deposit Fee $5 $445
Deposit — Epsilon $2,000 fees
(unearned with reimbursement for $4
Deposit 03/31/2011 returned deposit bank charge $2,005| $2,450
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This is the trust account bank statement that wilbe used for the three-way reconciliation example:

Bank of Wegottayourmoney

Dee Fender, Esq.

Dee Fender’'s IOLTA Trust Account
1201 E. Easy Street, Suite #100
Sunnyvale, NC 20010

Account Number: 000200800888
Activity Through: 1/01/2011 — 03/31/2011

Beginning Balance 1/01/2011 $50.00
Ending Balance 03/31/2011 $520.00

Deposits/Credits

Date Dollar Amount Type

1/01/11 $50.00 Deposit

1/15/11 $250.00 Deposit

1/20/11 $1,500.00 Deposit

2/08/11 $1,450.00 Deposit

2/15/11 $15,000.00 Deposit

3/15/11 $2,000.00 Deposit
Total Deposits/Credits: $20,250.00
Withdrawals/Debits

Check # Dollar Amount Date

1001 $250.00 1/17/11

1002 $125.00 1/25/11

1004* $600.00 2/1/11

1005 $400.00 2/5/11

1006 $150.00 2/11/11

1007 $1,200.00 2/11/11

1008 $2,000.00 2/17/11

1009 $13,000.00 2/17/11
*Indicates preceding check (or checks) is outstagdi
Other Withdrawals/Debits

Type Dollar Amount Date

Returned Deposit 3/15/11 $2,000.00 3/20/11

Returned Deposit Fee $5.00 3/20/11
Total Withdrawals/Debits: $19,730.00
Daily Balance
1.1.11 $50.00 2/1/11 $825.00 2/17/11 $525.00
1/15/11 $300.00 2/5/11 $425.00 3/15/11 $2,525.00
1/17/11 $50.00 2/8/11 $1,875.00 3/20/11 $520.00
1/20/11 $1,550.00 2/11/11 $525.00 3/31/11 $520.00
1/25/11 $1,425.00 2/15/11 $15,525.00
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THREE-WAY RECONCILIATION SHEET

Client Ledger Balances:

1)  Administrative Funds $50
Client Name Ledger Balance
2) Alpha $0
Client Name Ledger Balance
3) Beta $300
Client Name Ledger Balance
4) Gamma $100
Client Name Ledger Balance
5) Delta $0
Client Name Ledger Balance
6) Epsilon $2,000
Client Name Ledger Balance
7)
8)
9)
10)
Step 1: Enter total client ledger balances as BI3011.........cc.vieiiiiiiiiie e e e e e e $2,450
Step 2: Enter general ledger/checkbook registamia@l...................oooo v $2,450
Step 3: Enter ending balance per bank statemefBLEBDLL... ... ..ot e $520
Step 4: Enter total outsStanding dePOSILS. ... ...ttt s et e e et e e e e $2,005

(Deposits made to the account yet not capturechok btatement. These will be ADDED to the bankest&nt amount.)

Step 5: Enter total outstanding ChECKS. .. ... ... e $75
(Checks that have been drawn from the accountgtetaptured on bank statement. These will be SUBTRAD from the
bank statement amount.)

Step 6: Subtract any bank SEIVICE ChargeS........ccuiuit it it s e et et e re e e e re e e aenaeees $0

Step 7: Calculate adjusted DalanCe. .. ........ooveii i e e e $2,450

(Ending bank statement balance plus outstandinggitspminus outstanding checks)

Reconciliation: All three should match...

Total of all ClIENt IEAGEIS......cov it e e e e e e e eeenee e $2,450
(Total from Step 1.)

AdJUSLED BANK BaAlANCE..... . e ittt et e et et e et e e e e e e $2,450
(Total from Step 7.)

General ledger/checkbook register BalanCe......... ...t o e $2,450
(Total from Step 2.)
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Reconcile the General Ledger/Checkbook Register wiitthe Client Ledgers

For illustrative purposes only, the bank statenpeatided for this reconciliation covers the entire
quarterly period of 1/01/2011 through 03/31/20MlevVery day practice, your trust account bank
statement would only cover one month, e.g., 01@12hrough 01/31/2011.

The first part of reconciliation is to reconcileeteneral ledger/checkbook register with the client
ledgers. The purpose of this step is to make $akthe entries in your client ledgers agree with
the entries in your general ledger/checkbook regist

Step 1:0n the lines above “Client Name” write the namesa€h client whose money you are

holding in the general trust account. On the linbsve “Ledger Balance,” write the running

balance as of the last day covered by the banémstatt (in this case, March 31, 2011) from each
client ledger next to the name of that client. Aquthe client ledger balances in the “Ledger
Balance” column and write in the total after “TotdlClient Ledger Balances as of 03/31/2011.”
Even if only one client's money is in the generaist account, you have to write that client’s
balance on this line.

Step 2 Notice that the “Total of Client Ledger Balan@sof 03/31/2011” exactly matches the
“General ledger/checkbook register Balance.” Thatans that your individual client ledger
balance entries agrees with your general ledgesktiomk register entries, and you are ready to
move on to the next step of the reconciliation pesc

When the “Total of Client Ledger Balancesloes not exactly match the “General
Ledger/Checkbook Register Balance,” do not paroe; pave found a mistake, and that is what
reconciliation is for. You can call in a bookkeeper to help youmake the correction yourself.
Since you record every deposit and withdrawal twifcgou systematically compare each entry in
the general ledger/checkbook register with theasponding entry in the client ledger, and check
the new balance you entered after each entry, ybhamways find the mistake. When you have
found and corrected any mistakes, move on to Step 3

Reconcile the General Ledger/Checkbook Register witthe Bank Statement

Step 3:In the space after “Ending Balance per bank stat¢n®8/31/2011,” write in the running
balance for the general trust account as of thedagcovered by the bank statement.

Steps 4 and 5The purpose of these steps is to make sure thdtathies records of the deposits

and withdrawals you’'ve made to your general trustoant during the past month match your
records. Since you've already reconciled the cliedgers with the general ledger/checkbook
register, you know that the entries in the cliemiigers agree with the ones in the general
ledger/checkbook register. Therefore, unless you fa mistake during this stage of the

reconciliation process you only have to compare Hamk statement with the general

ledger/checkbook register.

Deposits and withdrawals not posted on bank statemé Generally, the bank sends out
statements one to three weeks after the end ohtmeh. As a result, by the time you reconcile the
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account, you will usually have made deposits ohdridwals that are not shown on the bank

statement. In addition, checks you wrote or depogiti made may not have cleared by the time
the bank produced the statement, and thereforartioeints of those checks or deposits won'’t be

reflected in the account balance shown on the btatkment. Thus, to compare the balance of the
bank statement for the end of the month with tHarz your general ledger/checkbook register

shows for the end of the month, you have to adhesggeneral ledger/checkbook register balance
by addingall un-credited deposits astdibtractingall undebited withdrawals.

To find out which transactions have not been pgsted have to compare the entries on the bank
statement with the entries in your general ledgexckbook register.

Go through each entry on the bank statement angha&a@mt to the corresponding entry in your
general ledger/checkbook register. If the entryh@ general ledger/checkbook register exactly
matches the entry on the bank statement, markheffentry in the general ledger/checkbook
register to show that the money has cleared th&itguprocess, and mark off the entry on the
bank statement to show that you have verifiedairssg the general ledger/checkbook register. The
marks in the general ledger/checkbook register lv@lp you keep track of items like checks that
are never cashed, which otherwise can become thuosd, inactive balances that make your
account harder to reconcile. The marks should begeent (i.e. in ink) and clearly visible, but
should not make it hard to read the entries. Yawkhuse the same mark consistently, to avoid
confusion later.

When you are finished, all the entries on the bstakement should be checked off to show that
you have verified them against the correspondirigesnin the general ledger/checkbook register.
Now go back through the general ledger/checkbogister to find any entries that are unmarked;
these transactions haven't yet been debited oiitecktly the bank. As you go through the bank
statement, there are two kinds of mistakes you finaly

1. A deposit or withdrawal listed on the bank statment that is not in your general
ledger/checkbook register.To correct this mistake, go through your canceleecks (if

it is a withdrawal) or deposit slips (if it is aplsit) until you find the one that reflects the
transaction on the bank statement. If you canmat & canceled check or deposit slip that
matches the entry on the bank statement, contacthanker and ask him or her to help
you track down the transaction. DO NOT record taAekostatement entry in your records
until you verify that the transaction occurred; kemake mistakes, too.

2. An entry in the bank statement is different fromthe corresponding entry in the
general ledger/checkbook registerYou correct this mistake the same way you correct a
transaction you forgot to record. First, find tleceled check or deposit slip that shows
the transaction to figure out which record is correthe general ledger/checkbook register
or the bank statement. If you cannot find a camtcalkeck or deposit slip for this
transaction, contact your banker and ask him oitdnéelp you track it down before you
make any changes in your records.

If the canceled check or deposit slip shows thatbnk statement is wrong, write a note on the
bank statement that clearly describes the mistalks, contact your banker and tell him or her to
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correct their records. If it shows that your geh&rdger/checkbook register is wrong, record the
correction in the general ledger/checkbook regesteithe appropriate client ledgers. These must
be entered twice in both the general ledger/chexklegister and the client ledger for the client
on whose behalf you deposited or paid out the money

When you have found and corrected any mistakeserowo Step 6.

Step 8 Make sure that bank charges reflected on the Btatkment are also reflected in your
records. Since you may not know what these banigelsare until you receive the bank statement,
you need to enter them into your records afterrgoeive the bank statement.

All bank charges must be recorded in the genedaldecheckbook register. If a bank charge was
incurred on behalf of a specific client (as for mxde, a charge for wiring money to a client), the
charge must also be entered in that client’s led@éis ensures that the general ledger/checkbook
register balance will continue to match the totiath@ individual client ledger balances.) If the
charge was not for a specific client (for examgecharge for printing general trust account
checks), the charge must also be entered in therstnative Funds/Bank Charges ledger.

Calculate the Adjusted Balance

Step 7:In the space after “Calculate Adjusted Balancejteanthe balanceafter you calculate the
following:

1. Ending Bank Statement Balance

2. Plus All Outstanding Deposit Amounts
3. Minus All Outstanding Check Amounts
4. Minus Bank Fees and Charges

Trust Reconciliation Sheet

The totals from Step 1 (all client ledgers), Stefg@neral ledger/checkbook register), and Step 7
(adjusted bank balance), should all match. If theyyou have successfully reconciled the account.
If they do not, call in a bookkeeper or go back eswheck your ledgers and bank statement to find
and correct the mistake(s). Now clip all the patpas relate to the reconciliation process together
(and any calculator tapes) and file them.
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Section 10: Internal Controls

A. The Need for Control

Having a good working set of accounting recordsais essential step toward the sensible
management of client trust funds. It is also tigt ®ssential step to avoiding theft. Howevers it i
only a first step. Without required records, theyar has not met the obligation to clients or to
the Court. Moreover, the lawyer without proper melsocan be responsible for knowingly, or
negligently invading clients’ trust funds. Equaltyportant is the fact that the lawyer who has poor
records is ripe for theft by partners, associdieskkeepers, and secretarial employees.

Even when records are properly established, howegeords alone do not satisfy the lawyer’s
ethical obligations and do not serve as a defegamst theft by others. In order to meet these
challenges, one must: (a) maintain records in praoeking order; and (b) exercise control over
these records by actively reviewing them in accocdawith a regular oversight program. This
chapter outlines some of the steps by which lawganscontrol their client trust account and meet
ethical obligations and minimize the possibilitgheft.

B. Diversification of Financial Functions

The cardinal rule in avoiding theft is to divideetimonetary functions in a law office. This is
particularly difficult for a small firm or sole pctitioner. However, if one secretary, for example,
is given authority and responsibility to handle thest and business accounts, reconcile these
accounts, handle bank statements and, occasiora#y, sign checks, that one person can easily
doctor the records to cover up a theft and avotdda®n for a long period of time. The same is
true where one lawyer in a firm has sole respolisitbor accounts with no oversight. Either one
could unilaterally steal from the law firm.

Ideally, functions can be divided this way:
Only a lawyer may sign trust account checks.
Only one secretary or bookkeeper should have adoessist and business accounts
records. Access by many secretaries makes it mifieutt to pinpoint responsibility and

increases opportunities for theft.

A separate staffer should open all mail and reedirshcoming checks, which should then
be given to the secretary/bookkeeper responsiblm&ntaining the accounts.

All accounting records should be reconciled byl#iveyer or by an independent accountant
or bookkeeper on a monthly basis.
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The lawyer responsible should receive directlynatinthly bank statement unopened or
directly by electronic transmission.

An annual (or quarterly) audit should be done byaiside accountant.

This layered diversification of responsibility nmmmizes the opportunities for fraud, since
successful theft in this system requires collusietween two or more persons.

C. Exercising Control of Records

Control is not a self-executing concept. It musekercised. The following are positive steps that
can be taken to exercise control over trust anthbas accounts funds:

(a) When the lawyer signs trust account checks, awegfehe client’s ledger should be made
to determine the validity of the checks drawn.

(b) A periodic review should be made of the reconcdiat book prepared by the
secretary/bookkeeper to determine its correctness.

(c) A perusal and inquiry of checks outstanding foeatended period of time should also be
made periodically.

(d) Randomly, a review of the current balance on theeg® ledger/checkbook register and
the balance of funds reflected on the client’'s é&dghould be undertaken when a
disbursement is made to ensure that there arecigmificollected funds to accommodate
the disbursement.

(e) The bank statement (with canceled checks) shoutttldeered unopened to or directly by
electronic transmission. The lawyer should thenugerthe canceled checks for the
following:

(1) Are the payees familiar?
(2) Are the clients who are named on the checks élients?
(3) Are endorsements made by the payee or by aftogew®in the law office?

(4) Are checks being cashed instead of being degaiif so, communicate with
one or two payees to make sure they received thmey?o

(5) Are duplicate payments being made? If so, &slegitimate and the other being
taken by an employee?

(6) Is your signature on all checks authentic? NDQT use signature stamps.
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(H Randomly review bank statements that are delivewegbu unopened to make sure that
none are missing. Personally obtain and reviewnaisging bank statements and also any
checks that have been outstanding for a long tinvehich are missing.

D. Exercising Control Over Employees

1. Hiring

Just as an eviction action is no substitute fodifig a good tenant, so too a lawsuit or criminal
action is not much solace for hiring a dishonesplegee. There is no substitute for hiring good,
honest employees. While there are no guaranteeswnemployees, there are basic steps that
should be taken. It is most important to do a thghobackground review and to check references.
One law firm hired a bright, attractive secretatyonhad excellent skills. They later fired her for
stealing $26,000 and only then inquired of her ferramployer to find out she had previously
been fired from that firm and criminally prosecutedtheft.

2. Instruction

Lawyers are ethically obligated under RPC 5.3 topprly instruct and oversee employees to
ensure that their actions are compatible with t@weyer's professional obligations. This is
particularly true of those employees who will bealved with the handling of clients’ and firm
funds. Give them a copy of the Rules and this miaaéh make sure they understand the basics.
Then follow up periodically and check their compta.

3. Supervision

A partner in a law firm, and a lawyer who individlyeor together with other lawyers possesses
comparable managerial authority in a law firm, sha@dke reasonable efforts to ensure that the
firm has in effect measures giving reasonable asserthat all lawyers in the firm conform to the

Rules of Professional Conduct. A lawyer havingdiisupervisory authority over another lawyer

shall make reasonable efforts to ensure that ther tdwyer conforms to the Rules of Professional
Conduct. RPC 5.1(a)(b).

With respect to a nonlawyer employed or retainedbgssociated with a lawyer, a partner, and a
lawyer who individually or together with other laang possesses comparable managerial authority
in a law firm, shall make reasonable efforts toueaghat the firm has in effect measures giving
reasonable assurance that the nonlawyer's corslaoctmpatible with the professional obligations
of the lawyer. RPC 5.3(a).

E. Process

It is essential that all law firms develop a souraljtine process for handling checks that any
deviations will serve to highlight questionablegirees. Key among these processes are:

60



Use restrictive endorsements on all checks receinedked “for deposit only” into a
specific account or accounts.

Require two signatures for large checks.

Never use a facsimile signature stamp.

Never write trust account checks to cash.
Never use an ATM card to withdraw trust funds.

F. Billing Clients Regularly

One of the quickest ways to determine whether offews paid by clients for legal services (as
well as other monies paid to the law firm on thertfs behalf) have been handled improperly, is
to bill clients promptly. If money is diverted teher purposes by law firm staff and is not correctl
reflected on the bill, the client will be the first complain. For this reason, many lawyers also
account to clients more frequently than they ahetise obligated to do.

G. Separate Trust Accounts For Lawyers in Same Firm

There is no limit to the number of client trust agots that may be maintained by a lawyer or law
firm. There is also nothing that prohibits eachyawin a firm from maintaining trust accounts in
the lawyer's own name separate from the firm. Havevor good control, oversight and
accountability, firm accounts are preferable tavial accounts. When individual partners or
shareholders have separate trust accounts, thecessarily expose other principals to liability,
usually without the other principals having anyligpito exercise oversight or control over the
handling of clients’ funds in the separate accaunts

H. Insurance—The Ultimate Control

The ultimate risk control mechanism is insurancesjite all prudent audit control steps one may
take, it is still possible that a theft may ocdtireasonable audit control steps have been folthwe
however, such a theft will be detected at an darlg and, hopefully, while the amount of money
taken is small. Nevertheless, in a time where Bipmortgage amounts run from $100,000 to
$400,000, just one theft can expose the lawyeretoéndous financial risk.

Insurance may be the key to avoiding liability fleeft by another lawyer or employee in the firm.
Malpractice insurance policies usually have a stesh@xclusion relating to criminal, fraudulent
and dishonest conduct of an insured. However, ratsoycontain an “Innocent Insured Exception”
to this inclusion. Some companies writing lawyerprectice policies have a standard provision
in its “claims made” policy that, in effect, covexsach and every insured who did not personally
commit, participate or acquiesce in the crimin&@hdnest, fraudulent or malicious act, or remain
passive after having personal knowledge of such act
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Under this policy an “innocent” lawyer partner, s#taolder or sole practitioner would not be faced
with declaring personal bankruptcy if another lamiyethe firm stole $800,000 as the result of a
gambling, drug or alcohol problem. Every lawyerddanquire into the feasibility of having the
firm’s malpractice policy contain this “innocengiwyer exception. Lawyers should also inquire
about the cost of “Dishonest Employee” coveragentr-lawyer staff members who handle trust
and business funds.
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Section 11: Interest On Lawyers Trust AccountSLTA

A. What is IOLTA?

“IOLTA” (Interest On Lawyers’ Trust Accounts) israethod of raising funds through interest
earned on the aggregate balance in a lawyer diflavirust (or escrow) account. A trust account’s
participation in IOLTA does not alter a lawyer’steienination of which funds should be held in
trust, or the important rules regarding handling ancounting for them.

The IOLTA program was established by the TennesSepreme Court in 1984, and the
responsibility for its administration was assigtedhe Tennessee Bar Foundation. The purpose
of the program is to raise funds to distribute émiessee organizations which provide direct legal
services to the indigent, to organizations thak $eemprove the administration of justice and to
students, in the form of scholarships, at the stafgorted law schools.

All lawyers practicing in Tennessee, who hold dien third party funds in a pooled trust (or
escrow) checking account, must enroll those acsonrthe Tennessee IOLTA program. The full
obligations of lawyers (and the banks that chooseffer IOLTA accounts) are found in Rule of
Professional Conduct 1.15 and Tenn. Sup. Ct. RA&such, the IOLTA program functions as a
partnership between the legal and financial comimesi

B. How it Works

Lawyers routinely receive funds from clients tohsd for future use. Funds too small in amount
or held for too short a period of time to earn iest for the client, net of bank charges and
administrative fees, are combined, or pooled, inist accounts. Before the establishment of
IOLTA programs (which now exist in all 50 stateslahe District of Columbia), funds held in
this manner earned no interest. The advent of@hd A concept allowed interest to be paid on
the aggregate balance in those accounts.

The lawyer’'s responsibility is to enroll the accoun the program at an Eligible financial
institution. Once this step is properly accommishno further lawyer action is required. The
financial institution calculates the interest eaireach month or quarter, and transmits that istere
directly to the Foundation.

Frequently Asked Questions

1. IS PARTICIPATION IN IOLTA MANDATORY FOR LAWYERSAND LAW FIRMS THAT
HOLD TRUST FUNDS?

Yes. Since January 1, 2010, a lawyer or law firrdimg IOLTA-eligible funds must place those
funds in an IOLTA account at an Eligible finandiastitution. The lawyer also must complete the
IOLTA page of the Board of Professional Responsgibdnnual registration statement certifying
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that an IOLTA-participating trust account is maintd and provide the bank name, account name
and number.

2. DO THE IOLTA RULES AFFECT LAWYERS WHO DO NOT H@.TRUST FUNDS?

Yes. All lawyers are required to complete the I@Lpage of the Board of Professional
Responsibility annual registration statement. Langynot in private practice or those who do not
hold trust funds are “exempt” from participation I@LTA, BUT they must certify that status
annually on the IOLTA page. For example, lawyerswiork as a Judge, Attorney General, Public
Defender, U.S. Attorney, District Attorney, in-h@usounsel, teacher of law, are on active duty in
the armed forces or employed by state, local cer@dyovernment and not otherwise engaged in
the private practice of law, are exempt. Lawyehm®wnaintain a Tennessee license but practice
law in another state are also exempt. The IOLTdepa the registration statement, which EVERY
lawyer must complete, provides check boxes foexdmpt statuses.

3. WHAT ARE “IOLTA-ELIGIBLE” FUNDS?

Funds belonging to a client or third person areL"T@-eligible” if they cannot earn income for
the benefit of the client or third person in excethe costs incurred to secure and distributé suc
income to the client or third person. If so, thads should be deposited in a lawyer or law firm
IOLTA-participating trust account.

4. WHAT IS AN “ELIGIBLE” FINANCIAL INSTITUTION?

Eligible financial institutions are those that vatarily offer IOLTA accounts and comply with the
requirements of the Rules. The Foundation certffiemcial institutions as “Eligible,” and the list
is available on the Foundation websiterfv.tnbarfoundation.org) Among the requirements to
be Eligible, a financial institution must pay irgst on an IOLTA account at the highest rate it pays
to its non-IOLTA customers -- when IOLTA accounteehor exceed the same minimum balance
or other account eligibility qualifications, if any

5. HOW IS IOLTA HANDLED AT A LAW FIRM?

While each lawyer is required to comply with theLTA provisions of the Rules, members or
associates of law firms may meet those requiremesitg) accounts shared by some or all lawyers
at the firm. Lawyers are not required to maintaidividual IOLTA accounts.

6. HOW IS A TRUST ACCOUNT THAT PARTICIPATES IN THEHOLTA PROGRAM
OPENED?

Lawyers/law firms should complete the form titleddtice to Financial Institution” available on
the Foundation websitev(vw.tnbarfoundation.ongand visit an Eligible financial institution to
establish the new account. A copy of the compléteah should be forwarded to the Foundation
once the account is established.
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7. MAY LAWYERS DEPOSIT INDIVIDUAL CLIENT OR THIRD FARTY FUNDS IN
ACCOUNTS WHICH PAY INTEREST TO BE PASSED ON TO THELIENT?

Yes. Lawyers are expected to establish separaégest-bearing accounts for individual client or
third party funds when the sum is large enougha@mnithe duration is long enough to justify the
cost of opening, administering and closing the antoAny interest accrued becomes the property
of the client or third party. Again, if the clieot third party funds are not large enough or the
duration is not long enough to earn income nehefdosts associated with the account, then the
funds must be placed in an IOLTA account at aniBkgfinancial institution.

8. WHO PAYS SERVICE CHARGES AND FEES ON ACCOUNTS RRACIPATING IN
IOLTA?

Rule 43 of the Rules of the Supreme Court defifiesvable reasonable service charges that may
be netted against the interest earned on IOLTA watso They are “(a) per check or electronic
debit charges; (b) per deposit or electronic crek#rges; (c) a fee in lieu of minimum balance;
(d) FDIC insurance fees or FDIC account guaranees;f(e) a sweep fee; and (f) a reasonable
IOLTA account administrative fee.” Check printingacrges, wire transfer fees, bank or certified
checks, cash management fees and overdraft costsaee the responsibility of and may be
charged to the lawyer or law firm maintaining thee@unt. Lawyers with questions regarding
applicable account fees should contact the findnostitution to request a service charge
disclosure.

9. ARE THERE OTHER REASONS A LAWYER WOULD NOT NEEIAN IOLTA
ACCOUNT?

If the nature of a lawyer’s practice is such thatl@LTA-eligible funds would be held, a trust
account need not be established. Lawyers who tdbaid IOLTA funds are required to certify
that status, using the check box, on the IOLTA paigthe Board of Professional Responsibility
annual registration statement.

10. HOW IS THE INTEREST USED BY THE FOUNDATION?

The interest earned on IOLTA accounts is grantetualty to law-related service providers in
Tennessee. These organizations apply and areteskldwough a competitive, multi-layered,
review process. More information is available orhe t Foundation website
(www.tnbarfoundation.org
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Section 12: Other Relevant Trust Account Topics

A. Abandoned Property/Funds
Three situations provide unsolvable problems farykers:

Missing Owners—cases in which lawyers know to whamst funds belong, but owners
cannot be found;

Unclaimed Trust Funds—cases in which lawyers knowthom trust funds belong, but
the owners fail or refuse to claim them; and

Unidentifiable Trust Funds—cases in which the owhgr of trust funds has become
impossible to determine due to the passage of (@ge the merging of firms).

Maintenance of these funds, like all small inactaaances, hinders the process, since these odd
amounts of funds must be carried from month to mmoRPC 1.15, Comment [14] provides a
procedure for disposing of these funds. If the g&uneimain unidentified or unclaimed, or if the
missing client cannot be found or will not accdp funds, the lawyer should forward the funds
according to Tennessee Code Annotated 88 6-29-4036129-204 (Uniform Disposition of
Unclaimed Property Act).

There are several ways to address the problenustf account checks that are not cashed for a
significant period of time. Some lawyers print “‘doifter 90 Days,” on trust account checks to
persuade payees not to hold the checks. The notdties not guarantee that the bank will not
honor the check after 90 days. This issue shoulddagessed with the bank in advance. Other
lawyers contact all recalcitrant payees who faihégotiate a trust account check after a certain
period of time (usually six to nine months). Ceetlf mail should be used if warranted by the
amount of the check. If the payee cannot be locatedreply is not received within a reasonable
amount of time, a stop payment should be placethercheck. If a stop payment order is placed
on a check, the check may still be cashed. The’bgm&cedures for stop payment orders should
be understood in advance. After payment is stoppealcheck, the funds are noted as returned on
the individual client ledger. If the lawyer believine funds have been abandoned, the lawyer must
follow the Tennessee Unclaimed Property Act.

B. Trust Account Overdraft Notification

All financial institutions, approved as depositgritor client trust accounts, are required as a
condition of such approval, to report to the BoafdProfessional Responsibility in the event any
properly payable client trust account instrumemiresented against insufficient funds, regardless
whether the instrument was honored. Tenn. SUIR.8§ 35.

The primary purpose of overdraft notification isietect serious trust account violations. It should
be recognized that the creation of an overdrafiddquately explained, does not per se indicate a
misappropriation of clients’ trust funds. Overdsaftan arise from a number of causes, such as a
bank encoding error or the failure to timely creaileposit to the trust account. The purpose of

66



the overdraft notification procedure is, througlcaimentation, to differentiate these situations
from a situation where a lawyer is misappropriathignt’s trust funds.

Normal banking practice requires the financial itngbn to give notice to the lawyer
simultaneously with the notice of overdraft to 8eard of Professional Responsibility. Where
there is no impropriety, the lawyer will be as netdged as anyone in finding the cause for the
overdraft as quickly as possible.

On receipt of the overdraft notice, the Board widimmunicate in writing with the lawyer or law
firm, requesting a written, documented response éRplains the overdraft within 10 business
days of the lawyer’s receipt of that letter. In manstances, the lawyer will already have
communicated with the financial institution and Iwihve determined and corrected the error
resulting in the overdratft.

A written response by the lawyer is required toBloard’s request. A failure to respond is serious
and will result in the Board opening a disciplinapmplaint and requesting the attorney’s written
response. The attorney’s failure to respond taseiglinary complaint will result in the Board
petition the Supreme Court for the lawyer’'s tempprsuspension. Most overdraft notices are
handled by responses from the lawyer properly desuimg the cause of the overdraft. If further
information is necessary to supplement the lawyieitsl response, it will be requested.

One of the most frequent causes of overdraftsaglt a failure teimely deposit trust monies.
Checks drawn against uncollected funds will causeerdraft to be reported. However, if a
deposit is not made so that the seller or reatiorekample, presents a closing check, in a real
estate matter, on a banking day prior to the degassuming there are no other trust funds in the
account), an overdraft has to occur. Several thoggs (and should) be done to prevent these
overdrafts:

deposit funds promptly so they are credited proympihd

do not issue a trust account check or make anrefectdisbursement until you are sure
the funds are collected, and

if it is a limited risk deposit, make sure you hatber funds available in case the check
that is the deposit fails.

Some lawyers do not immediately reimburse the &asbunt when they discover the account was
overdrawn due to an accounting error or when asigggbcheck is returned for insufficient funds.
When such an inadvertent debit to the account ssodered, the lawyer is responsible for
reimbursing the account. Reimbursement of the tasbunt should NOT be held in abeyance
pending resolution of the error (e.g., by locating party responsible for a bad check). Any delay
in reimbursing the account may result in the usetlér client funds to cover the shortage, which
IS not permitted (conversion).
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C. Closing a Client Trust Bank Account
When you need to close your trust account for @agon, here are some tips to remember:

Be sure that the account is reconciled such thé&tradls remaining correspond to specific
clients and/or administrative funds.

Check with you bank to determine whether thereaasecharges associated with closing
the account. If there will be a fee, make sure yoathave enough administrative funds on
deposit in the account to cover the fee.

Do not close the account until all outstanding &lsdtave cleared.

Shred the checkbook and deposit slips for the atconoce it is closed so that these
documents will not be accidentally used in the rfeitu

Refer to RPC 1.15, Comment [14] if there is an amad funds left in the trust account
that you are unable to identify or if you are ursatal locate a client.

Refer to IRS Publication 651 regarding abandoneggty.
If you are closing the trust account to move i toew banking institution, check to be sure

that your new banking institution is qualified téfew IOLTA accounts, by going to
www.tbpr.orgor www.tnbarfoundation.org

If you are closing the trust account to move iataew banking institution, be sure that
your audit trail is not lost, i.e. all funds movéodm the old trust account are clearly
identified by client and transferred fully to thew trust account.

Notify the Tennessee Bar Foundation with the nessttaccount banking information.
D. Death or Disability and the Client Trust BankcAant

Pursuant to Tenn. Sup. Ct. R. 9 8§ 29, the BoaadT#nnessee Bar Association, or other local bar,
any attorney or other interested person may comenampeoceeding in chancery, circuit or probate
court to appoint a receiver-attorney if...no partn@ssociate, executor or other responsible
successor to the practice of the lawyer is knowexist, and...the lawyer has resigned, been
suspended, disbarred or become incapacitated abldds or disappears or dies, or where other
reasons requiring protection of the public are show

Pursuant to Tenn. Sup. Ct. R. 9 § 29.3(b), theravtlappointment of the receiver-attorney shall
make the receiver-attorney a necessary signatatyake custody of any account maintained by
the respondent with such bank or financial insbiut

Pursuant to Tenn. Sup. Ct. R. 9 § 29, the recaitterney shall deliver all client funds in the
custody of the affected lawyer to the clients saibje retaining or charging liens if appropriate.
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The necessary expenses and any compensation adiaereattorney shall, if possible, be paid by
the affected lawyer or the affected lawyer’s estate

It is prudent for a lawyer to arrange for the adstmation of his or her client trust account in the
event of the lawyer’s death or disability. A pruti&awyer is well-advised to identify someone in
advance of such a contingency who can assume sesipansibility, to develop a plan that covers
both the contingencies of disability and death, emohcorporate plans for the administration of
the client trust account into a broader plan fondimg down the lawyer’'s affairs if either
contingency occurs. See Tenn. Sup. Ct. R. 9 § 29.9.

Strictly from the perspective of complying withaadyer's ethical responsibilities, a prudent lawyer
should consider the following:

First, a lawyer should choose a means that is not @dgllly effective, but also fair to, and
expeditious for the clients who are entitled tofilnads in the account. That favors identifying and
reaching agreement with an identified person whwilbng to assume the responsibilities of
administering the trust account, and not leavirtg & court later to find a suitable candidate. The
lawyer also is ethically obligated to select soneeerhom the lawyer reasonably believes is
competent to discharge those responsibilities. Sterg with this requirement, the designee
should be a lawyer because the distribution of $unda client trust account necessarily requires
an understanding of, and accountability under RRG.1

Second a lawyer should plan for both death and disabiMaking a provision in a will for the
handling of a trust account may satisfy a lawyettgcal obligations if he or she dies, but such
provisions are useless in planning for possiblatigy. Similarly, granting a power of attorney
to another lawyer might be an effective way to @ptite the possibility of disability, but it is an
ineffective tool in planning for a lawyer's deatbchuse such a power automatically terminates
upon the grantor's death.

Third, a lawyer's plans for the disposition of his or bient trust account should be made in
concert with a broader plan for the dispositiortha lawyer's practice in the event of his or her
death or disability. Prudence dictates that arrareggs should be made with another lawyer to
notify clients of the lawyer's disability or deatmd to review the lawyer's files for the limited

purpose of determining whether any immediate aatieeds to be taken to protect those clients'
legal interests. See, e.g., ABA Formal Op. 92-3609.

Consistent with a lawyer's obligations under RPI5 1a prudent lawyer is well advised to develop
such a plan to ensure that his or her clientstests in the account are adequately safeguarded.

E. Fraud

Out of the blue, you receive an email from the espntative of a potential foreign client, maybe
from China. He flatteringly tells you — in prettyeckent English -- that he is looking for a
trustworthy lawyer in Tennessee to help his compaitly a collections issue. You — you! -- are
the trustworthy lawyer he has found. Your chargai would receive money from a debtor and
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then transfer it to the potential foreign clienbw'might even be paid with a percentage of the
money.

Sounds promising, right? Some easy money? And tegydiecause who knows where this one
job for an international client might lead.

You send a fee agreement to the representativendybe sends the agreement back, signed, and
tells you that it's imperative that you wire the mey as soon as possible after receiving it from
the debtor. You promptly receive a check from tkebtdr and deposit it into your trust account.
Being a diligent lawyer, you confirm with your battkat the money has been credited to your
account, and you wire it as directed. And theavadays later, your bank tells you that the check
wasn’t legitimate. The bank has debited your tacsiount thousands of dollars.

You already know about the email scams in whichgehin government official allegedly needs
your help to move money out of the country. Youpmbably received those emails and
immediately - and rightly - disregarded them beeatsy look so bogus. This new wave of check
scams just looks less bogus, more legitimate, amts lawyers. It has hit close to home, too. The
Board of Professional Responsibility is aware ofesal Tennessee lawyers who have been
approached by the scammers, and a few who have th&dait.

The checks that scammers send you, whether theyeasenal checks or cashier’s checks, look
and feel real, and may even fool bank tellers. diiecks may even be from a legitimate business
or corporation, but may have been written fraudilyen

In another variant of the scam, no checks are uagblinstead, money is transferred directly from
another account into your trust account. The o#teeount is often the account of someone who
fell for another scam. Once again, when the scatrsvered your bank will cancel the deposit.
You will lose your other client’'s money and you e charged with the crime of money-
laundering.

The following is a compilation of online resourcegarding fraud and scams:

The Office of the Comptroller of the Currencyaww.occ.treas.gov
Fraud Resourceswww.fraud.org

Internet Crime Complaint Centervww.ic3.gov

Federal Bureau of Investigationwvww.fbi.gov

How these scams work
These scams work well for three reasons:
The scammer appears to send you “real” money -llysaaashier's check or certified check
drawn on a U.S. bank (sometimes even a postal morasr) - before asking you to wire or

express-mail part or all of that money to the scamar a third party. The scam relies on your
belief that real cashier’s and certified checks pastal money orders are more trustworthy than
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personal checks. However, the counterfeit checksarmey orders that the scammers send are very
well made and tough to identify as fake.

The scam is initiated in response to a legitimatevidy, such as offering legal services and legal
representation. In the original versions of thed¥ign scam, the “offer” arrives unsolicited, in a
letter, an email or a fax.

Once the scammer is in touch with you, he ofter etit via email or phone, talking about the
legal services he needs. He appears friendly, reoed aboveboard. He works hard to win your
trust, but appearing trustworthy is the con asigtimary tool in getting you to act.

Specific red flags to keep in mind

You are asked to pay money out of your account his is a five-star red flag. If you are asked
to do this, run, don’t walk, away from the “dealhe basic pattern of all the fake check scams is
that the con artists will send you a “cashier’s™oertified” check (or postal money order) to
deposit into your account. Then they will give y@ueason to quickly wire or express part or all
of the money out of your account to them or to sahiel party they identify. Often the wired
money is to go to a foreign country.

You are asked to act very quickly.The scammers don’'t want you to have time to venifiether

the cashier’s check or certified check is autheoticounterfeit or to wait for the check to clear.
The scammers typically ask you to wire cash askiyu@s possible. They know that their fakes
are very professional and usually will pass anahitisual inspection at the financial institution
taking the deposit. Some counterfeits are so gbatlit may take weeks to identify the check as
counterfeit. At that point, you are left holdingethag: the scam artists have your money and you
may even be suspected of fraud.

Fake check scammers often claim to be in another gotry. That makes it difficult, they say,
for them to do business in the U.S. so they neex lyelp to receive payments by checks on U.S.
banks. Often you are asked to wire the funds otit@tountry.

The deal is too good to be trueThis old, smart consumer advice holds true indhesses. If a
“client” is eager, sight unseen, to enlist yourdiegervices, smell a rat. If after a few emails or
phone conversations, a “client” wants to hire yslayw down.

Avoiding the scam

Wait for a cashier’s or certified check to clear béore using the moneyAlthough your financial
institution may quickly make funds available thative deposited, or may tell you that the deposit
has been credited to your account, that does naitihat the check is good or has cleared through
the original issuing institution. That can take maays. Sometimes it can take weeks to discover
a very good forgery, and the check won’'t bouncd timn. Therefore, verify the check with the
issuing bank and then wait for final clearance.iAWill take is one insufficient-funds check for
your trust account to be in the red. And you knofagourse, that banks have to report to the Board
of Professional Responsibility when your trust actdoecomes overdrawn.
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Don't be fooled into thinking that the company is eal or legitimate just because its website
looks good.Some of the sites run by scammers look extrenreliepsional.

Know with whom you are dealing. The law generally assumes that you, not your firen
institution, have the best knowledge of the pemsha gave you the check because you are dealing
directly with them. Therefore, if you are dealindiwa stranger, make sure you have that person’s
name address and phone number, then verify thoepémdently using online directories. If the
number or address in the directory is differenl,tb@ person using those numbers. You may have
stumbled into an identity-theft situation and catphanother consumer.

There is no legitimate reason for someone whovsgiyou money to ask you to wire money
back.Always insist that the check be in the exact amourdr deal in cash. Emphasize that you
prefer a check from a local bank or a national bankwith a branch in your area.

Your deposits are your responsibility If you have deposited a check that then bournthedank
will withdraw the original dollar amount credited tour trust account. If your trust account
doesn’t have enough money to cover the deductiepank may freeze your trust account or,
worse, the bank may sue you to recover the funbs.problem for lawyers is that if you hold
funds for clients or third parties, you have tochiblin your client trust account. As a resultthis
scam, if you’re complying with the ethical ruleguywould have put the money into your trust
account and then you're disbursing out of yourttacsount. If the check you deposit turns out to
be fake, then you may have converted the othemtsliéunds in your account.

So what do you do if you've been ensnared in a sc&@m

If you've been scammed, call the Board of Profasaidresponsibility’s Ethics Hotline (1-800-
486-5714) and your bank for advice. If you findtthau’ve taken a fake check, don't deposit it. If
you want to report it, go to the website of the iblal Fraud Information Center,
http://www.fraud.org/

F. Credit Cards and IRS Section 6050W

If you accept debit or credit cards from clientsieav IRS rule could cause problems if you're not
ready.

Starting January 1, 2013, attorneys who accepitaratds need to make sure that the names on
their merchant accounts match the ones the IRSohafle. Some attorneys may have used
abbreviations or acronyms when they opened theiowatds. If there is not an EXACT match
between the information provided to the credit gamacessing company and the information on
file with the IRS, there may be serious consequ&nce

Beginning January 2013, the IRS will impose a 28#hhwlding penalty on all credit card
transactions. That could include your IOLTA clignist account if the account isn't labeled

properly.
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Lawyers could also commit ethical violations if yn@re unable to gain access to client funds in
IOLTA accounts by failing to take the proper pretoans.

Most credit card companies notified merchant actoabout the change. Ultimately, however,
it's your responsibility to make sure that the IR& your correct information. Please take the
following steps:

1. If you accept credit cards, contact your credidcarocessor to check the name on the
account;
2. Make whatever changes are necessary to stay inlzomog.

For more information on Section 6050W visit www.lB&v, call the Board’s Ethics hotline (1-
800-486-5714).
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APPENDIX A: ETHICS OPINIONS

Editor's Note: Only those ethics opinions that provide the muesttinent, substantive and
comprehensive advice are included below.

1. Formal Ethics Opinion 85-F-96

Inquiry is made concerning the ethical consequenesettiement negotiations
which include provisions relating to attorney'ssdee

2. Formal Ethics Opinion 85-F-96(a)
Inquiry is made concerning the ethical consequentesettiement negotiations
which include provisions relating to attorney'ssdee

3. Formal Ethics Opinion 86-F-106

Inquiry is made concerning the ethical consequeantssttlement negotiations
which include provisions relating to attorney'ssee

4. Formal Ethics Opinion 87-F-109
Inquiry is made concerning the ethical obligatiofis lawyer in the handling of
settlement proceeds on behalf of a personal irglieyt when the client objects to
the payment of medical expenses.

5. Formal Ethics Opinion 89-F-121

The Mechanics of Trust Accounting.

6. Formal Ethics Opinion 92-F-128

Inquiry is made concerning the ethical/fiduciargpensibilities relating to retainer
fees, advanced fees, advanced costs and expelasefget, pre-paid fees, and
nonrefundable retainer fees.
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7. Formal Ethics Opinion 92-F-128(a)

Inquiry is made concerning the ethical/fiduciargpensibilities relating to retainer
fees, advanced fees, advanced costs and expelselget, pre-paid fees, and
nonrefundable retainer fees.

8. Formal Ethics Opinion 92-F-128(b)

Reconsideration of 92-F-128(a) relating to refundamd nonrefundable fees has
been requested.

9. Formal Ethics Opinion 2010-F-154

Inquiry is made regarding the propriety of requestor requiring plaintiff's
attorney to enter into agreements or releases wiighire the attorney to ensure
payment of medical bills or liens to indemnify amald harmless any party being

released.
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 85-F-96

Inquiry is made concerning the ethical consequeantssttlement negotiations
which include provisions relating to attorney'ssdee

The subject of this inquiry arises with increasesfjfiency following the advent of structured
settlements, class actions and the Civil Rightorty's Fee Award Act of 1976, 72 U.S.C.
Section 1988.

Formal Ethics Opinions 80-F-1, 80-F-1(a), 84-F-Gdl 84-F-77 have addressed the matter relating
to structured settlement. Formal Ethics OpiniorF847 states:

There is a potential, if not an actual, conflicirerest between the
attorney and client in every instance where stmectisettlements
are discussed or considered as a settlement ojttisnrecognized

that, in some instances, an immediate cash settienoaild be more

beneficial to the client, whereas the attorney ip@fer to receive

the payment of his attorney fee periodically; acevversa. The

preferences of the attorney or client are ofteneddpnt or based
upon their respective ages, economic station orctasequences.
These factors will seldom, if ever, be viewed fradhee same

perspective by the attorney and the client.

Formal Ethics Opinion 80-F-1 states:

... any arrangement by which the opposing partyigipates in the
setting of the fee charged by the attorney to estcconflicts with
the language and intent of DR 5-107 and EC 5-2#hefCode.
(emphasis added)

The matter of civil rights attorney's fee awards hat been addressed in a Formal Ethics Opinion.
It appears the conflict in such instances may beernsevere than in cases involving structured
settlements. For example, in the case of Jeff Bl etEvans, 743 F.2d 648 (9th Cir. 1984), during
the settlement negotiations, the defendants offemdally all of the relief sought by plaintiff's
conditioned upon waiver of attorney's fees by pitiie counsel.
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Formal Ethics Opinion 85-F-96 Page 2

The Ninth Circuit Court of Appeals in considerirfgtmatter states:

The crux of the problem is the possibility of digerg interests of
the lawyer and the class. The attorney may be &inpiith a
generous fee offer as a quid pro quo for less tipimal settlement.
Alternatively, the defendant may condition settlemen the
attorney's waiver of fees, creating a particuladyere conflict when
important interests of class members are at stake..

To avoid this conflict, this circuit has ... disapped simultaneous
negotiation of settlements and attorney's fees.

In such instances, settlement negotiations whiclude provisions for attorney's fees are not
inherently improper and may be appropriate, praviplaintiff's counsel:

(1) Fully advises the plaintiff or plaintiffs coaming each and
every step and aspect of the negotiations;

(i) Advises that independent legal advice may digained
regarding the matter; and

(i)  The client should be allowed to approve @wapprove of the
entire settlement, including provisions relatingatborney's fees.
When consent, approval or permission of a couredgiired, the
court should be fully advised of all matters relatithereto,
including the provisions of attorney fees.
This 31st day of May, 1985.
ETHICS COMMITTEE:

W. J. Flippin, Chairman

Edwin C. Townsend

Henry H. Hancock

APPROVED AND ADOPTED BY THE BOARD
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 85-F-96(a)

Inquiry is made concerning the ethical consequeantssttlement
negotiations which include provisions relating ttmeney's fees.

The subject of this inquiry arises with increasesfjfiency following the advent of structured
settlements, class actions and the Civil Rightortty's Fee Award Act of 1976, 72 U.S.C.
Section 1988.

Formal Ethics Opinions 80-F-1, 80-F-1(a), 84-F-6d 84-F-77 have addressed the matter relating
to structured settlement. Formal Ethics OpiniorF847 states:

There is a potential, if not an actual, conflicirterest between the
attorney and client in every instance where stmectisettlements
are discussed or considered as a settlement ojttisrrecognized

that, in some instances, an immediate cash settienwaild be more

beneficial to the client, whereas the attorney maafer to receive

the payment of his attorney fee periodically; adcevversa. The

preferences of the attorney or client are ofteneddpnt or based
upon their respective ages, economic station orctasequences.
These factors will seldom, if ever, be viewed fradhe same

perspective by the attorney and the client.

Formal Ethics Opinion 80-F-1 states:

... any arrangement by which the opposing parttigpates in the
setting of the fee charged by the attorney to esmitconflicts with
the language and intent of DR 5-107 and EC 5-2h@fCode.
(emphasis added)

The matter of civil rights attorney's fee awards hat been addressed in a Formal Ethics Opinion.
It appears the conflict in such instances may besmsevere than in cases involving structured
settlements. For example, in the case of Jeff Bl etEvans, 743 F.2d 648 (9th Cir. 1984), during
the settlement negotiations, the defendants offeirtdally all of the relief sought by plaintiff's
conditioned upon waiver of attorney's fees by itis counsel.
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Formal Ethics Opinion 85-F-96A Page 2

The Ninth Circuit Court of Appeals in considerifgtmatter state's:

The crux of the problem is the possibility of digerg interests of
the lawyer and the class. The attorney may be winpiith a
generous fee offer as a quid pro quo for less dpaimal settlement.
Alternatively, the defendant may condition settlemen the
attorney's waiver of fees, creating a particuladyere conflict when
important interests of class members are at stake..

To avoid this conflict, this circuit has ... disapped simultaneous
negotiation of settlements and attorney's fees.

In such instances, settlement negotiations whiclude provisions for attorney's fees are not
inherently improper and may be appropriate, praviplaintiff's counsel:

0] Fully advises the plaintiff or plaintiffs coaming each and
every step and aspect of the negotiations;

(i) Advises that independent legal advice may di#ained
regarding the matter; and

(i) The client should be allowed to approve @approve of the
entire settlement, including provisions relatingattorney's fees.
When consent, approval or permission of a couredgiired, the
court should be fully advised of all matters relatithereto,
including the provisions for attorney fees.

This 26th day of September, 1986.
ETHICS COMMITTEE:

W. J. Flippin, Chairman

Edwin C. Townsend

Henry H. Hancock

APPROVED AND ADOPTED BY THE BOARD

The District Court denied attorney's applicationfées following a settlement agreement providimgaf waiver of
attorney's fees. The Ninth Circuit held that addped waiver of attorney's fees obtained solelya asndition for
obtaining relief for the class should not be aced@nd the Court should make its own determinatfareasonable
fees, remanding the case for such a determinalio®.United States Supreme Court granted certiaratj on April
21, 1986, held that the District Court had disometio refuse to award fees, and considering thenéxtf relief in the
settlement, there was no abuse of discretion bipisteict Court in upholding the waiver of fee atehying attorney's
application for fees. See Evans v. Jeff D., 106
S.Ct. 1531 (1986).
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 86-F-106

Inquiry is made concerning the attorney's retentibclients' documents in an effort to
enforce resolution of a fee dispute between traragy and client.

The Common law recognizes an attorney's lien @ntd documents to secure payment of legal fees. S
McDonald, Shea & Co. v. Railroad, 93 Tenn. 281 R)&nhd Brown & Reid v. Bagley, 3 Tenn. Ch., 621
(1878).

American Bar Association Formal Ethics Opinion 20&es,

Any question as to the amount of an attorney's deenethod of its

payment is a matter of contract, expressed or e@dgb be construed. Any
controversy concerning such a matter is a mattéavoto be determined
by the Courts. Ordinarily no ethical question mwdlved in such a
controversy.

This opinion will attempt to address some of tHecatl obligations and concerns which may occaslgnal
arise from such matters.

Disciplinary Rules 2-106(A) and (B) of the CodeRybfessional Responsibility prohibit illegal or &ty
excessive fees for legal services.

Disciplinary Rule 2-110(A)(2) of the Code requigesawyer, upon withdrawal from representation, to
take reasonable steps to avoid foreseeable prejualithe rights of his client and to deliver alppes
and property.

Disciplinary Rule 7-101(A)(3) states that a lawghall not prejudice or damage his client.

Disciplinary Rule 9-102(B)(4) requires the lawyer gromptly deliver to the client the property ireth
lawyer's possession which the client is entitlecet®ive.

Pursuant to the Preliminary Statement of the Cdd&afessional Responsibility the above cited
Disciplinary Rules are mandatory and,

state the minimum level of conduct below which aayer can fall without
being subject to disciplinary action.

Some of the applicable Ethical Considerations ef@ode of Professional Responsibility which provide
aspirational objectives and constitute a body ofgiples for guidance in this matter are as follows
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86-F-106 Page 2

EC 2-16 The legal profession cannot remain a gidtce in fulfilling its
role in our society unless its members receive aaegcompensation for
services rendered, and reasonable fees shouldhbgechin appropriate cases
to clients able to pay them.

Nevertheless, persons unable to pay all or a pooti@a reasonable fee should
be able to obtain necessary legal services, angelanshould support and
participate in ethical activities to achieve thhjeative.

EC 2-23 A lawyer should be zealous in his efforts avoid

controversies over fees with clients and shouldnat to resolve
amicably any differences on the subject. He shoatdsue a client for
a fee unless necessary to prevent fraud or grgsssition by the client.

EC 2-25 The basic responsibility for providing dégervices for those
unable to pay ultimately rests upon the individiaabyer, and personal
involvement in the problems of the disadvantagediasone of the most
rewarding experiences in the life of a lawyer. BMexvyer, regardless of
professional prominence or professional worklodahusd find time to

participate in serving the disadvantaged. The itiemdof free legal

services to those unable to pay reasonable feetngea to be an
obligation of each lawyer, ---

EC 2-32 ---Even when he justifiably withdraws, ayar should protect
the welfare of this client by

---delivering to the client all papers and propddywhich the client is
entitled. ---and otherwise endeavoring to minimike possibility of
harm.

EC 5-1 The professional judgment of a lawyer stidwal exercised, within
the bounds of the law, solely for the benefit of blient and free of
compromising influences and loyalties. Neithergessonal interests, the
interests of other clients, nor the desires ofdthpersons should be
permitted to dilute his loyalty to his client.

EC 5-2 A lawyer should not accept proffered empilent if his personal
interests or desires will, or there is a reasonpleability that they will,
affect adversely the advice to be given or servicebe rendered the
prospective client. After accepting employmenévayer carefully should
refrain from acquiring a property right or assumingosition that would
tend to make his judgment less protective of therasts of his client.

It therefore appears that there may be instancesenthere are mixed questions of legal and ethical
concern. In such instances the ethical obligatadribe attorney should prevail. For examplesit i
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86-F-106 Page 3
unethical for an attorney to assert a lien for lsgavices which is illegal or clearly excessive.

Prior to asserting a lien on the client's propéstypayment of legal services the attorney shoekksall
other reasonable means of collection, includinggesgng that the client place funds for disputednas
in escrow with a third party, pending the propgudutation of the matter. The attorney's lien ddanly
be asserted as a last resort when necessary npfesud or gross imposition by the client.

The case of Crawford v. Logan, 656 S.W.2d 360 (T@883), wherein the attorney did not assert a lien
but instead withheld a portion of the file whiclettlient did not know existed has been fully coasid
and this opinion does not conflict with the holdimfighe Supreme Court therein.

This_26th day of September, 1986.
ETHICS COMMITTEE:

Jerry C. Colley
William R. Willis

Cecil D. Branstetter

APPROVED AND ADOPTED BY THE BOARD
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 87-F-109

Inquiry is made concerning the ethical obligatiafis lawyer in the handling of
settlement proceeds on behalf of a personal irglieyt when the client objects to
the payment of medical expenses.

A lawyer should hold property of others with theeceequired of a professional fiduciary. Disciplina
Rule 9-102 of the Code of Professional Responsibiiquires the lawyer to keep funds of the client
in an identifiable bank account, maintain comptetords thereon, render appropriate accounts to the
client, and promptly pay and deliver to the clidre funds which the client is entitled to receive.

Disciplinary Rule 7-102 of the Code prohibits ttevyer from assisting the client in fraudulent
conduct. DR 7-102(B)(1) specifically requires thimaney to counsel the client against perpetraion
a fraud upon another and, if the client insistérandulent conduct, to reveal the potential framthe
affected person. The client has no privilege officemtiality with respect to proposed fraudulent
activity. See DR 4-101.

There is no clear ascertainable ethical authootycerning the lawyers ethical duties when theee is
dispute between the client and third-party conecgyihe right to funds held by the lawyer on behalf
of the client. The Idaho Supreme Court in the cdd®onanza Motors Inc. v. Webb, 104 Idaho 234,
657 P2d 1102 (1983) in a legal issue held thatwyda must not deliver funds to a client when the
lawyer has notice that a third-party has a supeigbt to the funds. The lawyer was found liablem
action by the creditor when the lawyer paid therenudgment to the client after having received a
copy of an instrument by which the client had asstgpart of his judgment award to a third-party
creditor, and provided that the lawyer should feeydreditor directly when the funds were received.

This ethics opinion holds that a lawyer who hasicgothat a creditor of the client has a lien or
assignment to the funds held on behalf of the tieethically obligated to segregate and retae th

disputed funds until the dispute is resolved. Payroéthe disputed amount into court for a resoluti
of the matter is permissible after the parties Heaek a reasonable opportunity to resolve the disput

This 16th day of September, 1987.

ETHICS COMMITTEE:

W. J. Flippin
Henry H. Hancock

Edwin C. Townsend

APPROVED AND ADOPTED BY THE BOARD
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 89-F-121

THE MECHANICS
OF
TRUST ACCOUNTING

The Board issues this Formal Ethics Opinion orMlleehanics of Trust Accounting for the
consideration of members of the Tennessee Bar bptiag the following portions of a treatise on Trus
and Business Accounting for Attorneys, Second Buljtl988, by David E. Johnson, Jr., Esquire, Darect
Office of Attorney Ethics of the Supreme Court afilJersey, as follows:

...In most states, whether by rule, statute or ¢ase attorneys are simply admonished to
account in accordance with generally accepted adiz@upractices. Most attorneys, however, are not
accountants and so this general direction, withaoute, leaves much to be desired.

...(C)omplete compliance with trust accounting esitiequires familiarity with only four
items:

Trust Checkbook...

Trust Receipts Book...
Trust Disbursements...
Client Trust Ledger Book...

00wy

A. Trust Checkbook

This is the most familiar of the trust accountimmgdments. It is, as it says, simply a form of

checkbook. It may be identical in form to a peedaieckbook, and anyone who can properly keep a
personal checkbook can easily maintain a trustkdioak....

There are two parts to the checkbook itself: theckh and the stub. The check itself is self-
explanatory. All checks must be pre-numbered. Sthbk is a miniature accounting sheet which, given
a correct beginning balance, allows you to addig amount of all deposits and to subtract-out the
amount of all the checks (and bank fees), giving ganew correct running balance. For those who

like to look at these things horizontally, insteddertically as the stubs are produced, the in&diom
would look like this:
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Date Description of Client or MatterDeposits (ADD)| Check (Subtract) Running
Balance

5/2/1987 | John Smith $5,000 $17,500
5/13/1987| Rebecca Sands $3,200, $14,300
5/20/1987| John Smith $1,300| $13,000
5/20/1987| John Smith $3,700, $9,300
5/21/1987| Burtol Corp $2,000 $11,300

Monies come into the trust account via deposithgeiby the lawyer or by the financial institution.
If the attorney deposits the money, a deposit.siiyll be completed by filling out the date, amulient's
last name or file number (to protect client confiti@ity) and the source of the deposit by recaogdimne
bank identification code number of the check tkateing deposited. These codes are found at {ber up
right-hand corner of a check. They are an idem@ifon code developed by the American Banker's
Association and enable anyone with the code tabléscate the bank on which the check is drawn very
accurately.

Some deposit slips are carbonized and the carbdiopocalled the duplicate deposit slip, is
returned to the attorney by the teller at the tiheedeposit is made. If carbonized deposit slipsat used,
the teller will give the attorney a receipt showthg day, time and amount of the deposit. In¢hie it is
important to record right on the receipt, the diename or file number and the source bank codbeof
check that was deposited.

Deposits may also be made by the bank issuing aoneamum (a/k/a credit memo) showing the
date, amount and source of the monies so deposifEus is the case where a client wires monescty
from her account to the attorney's account.

Monies may be disbursed (a/k/a withdrawn), eitheithe attorney or the financial institution.
Checks written on a trust account are identicaltteer checks... Checks, like deposits, mustHistdate
and client or legal matter (i.e., purpose). A®eoliary to the source, which is required to besdodn the
deposit ticket, every check must show the payee.

As with deposits, withdrawals can be made by tharfcial institution issuing a memorandum (a/k/a
debit memo)... Thus, for example, where fundsveired from your account to that of your client in
California, your financial institution will issueraemorandum advising the date, amount and sourite of
monies so transmitted. Debit memos are also iskuwestrvice items such as (a) cost of wire tramssf¢b)
monthly service charges, (c) overdraft notices,cfthck printing charges, (e) returned item notieesl
other services rendered to you for which a fedaged....

That is all there is to handling a trust accourgatibook! It is really no different from handling a
personal checking account. Three rules, howevelkema work. First, all_entries (deposits and
disbursements) should be recorded contemporane@wishin 24 hours of the event). Second, all esri
must be exact, to the penny. There is no roomdiending-off figures. This may be tolerable forgmnal
accounts, but is definitely not acceptable fouattaccount. Third, you must always keep a runhalgnce
preferably after each deposit or disbursement. ...
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B. and C. Trust Receipts and Disbursements Books

While these items sound foreboding to some, theyirafact much less complicated than the trust
checkbook. In fact the Trust Receipts Book is imgthmore than a chronological listing of every d&ipo
made to the trust account. Conceptually, a yelkyal pad would serve the purpose! From the pafint
view of generally accepted accounting

practice, however, a bound book (or journal) wigores these records some permanency is the require
form. ...Note that it contains the exact samermgtion required to be maintained in the trust &beok
stub and on the deposit slip or receipt itself, elgm

(@) date;
(b) source;
(c) client name or matter; and (d) amount.

Similarly, the Trust Disbursements Book is a chtogizal listing of every disbursement made
from the trust account. ...It contains the ideadtioeformation required to be recorded on the tchsickbook
stub and on the check (or a debit memorandumf,itsaiely:

(@) date;

(b) payee;

(c) purpose; and
(d) amount.

In defining a Trust Receipts Book | stated thatiist contain a chronological list of each and every
deposit. This includes all credit memos from tharfcial institutions. ...Similarly, the Trust Digsements
Book must reflect each and every disbursement dituany debit memos received....

At the end of each month, the total of all monieseived should be added up as reflected in the
Trust Receipts Book. Likewise, the total of alklalirsements must be added as shown in the Trust
Disbursements Book. These monthly totals showgd the placed on the Control Sheet. ...(T)he Cbntro
Sheet is one of the first steps in the reconadraprocess and filling out the Control Sheet monthits
you a step ahead in the reconciliation process.

But why record the same information twice, you niigbk? Why record all the same information
you included in writing out a check in a Trust Diskements Book? Good question! There are several
reasons.

The first relates back to...maintaining an audiiltr The deposit slips, receipts, checks and
memoranda are all referred to as source documdifisy are the documents which actually "move" nyone
around. Therefore, they must reflect the desemépitiformation above so they provide a completeataud
trail, a direct link, to the trust receipts anddissements books and to the clients' ledger boakhwdill
be covered next. But they are not permanent recorecording their information in receipts and
disbursements books, however, gives them permaremtyaccords with generally accepted accounting
practice. ...

The other reasons relate to the purposes for tisé rieceipts and disbursements books, which are
three-fold. First and foremost these two recotaser the commonly used double-entry bookkeeping
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method, permit you to double check the runningfizdan the trust account to make sure it is correct
The second purpose which these two books serve isaaily accessible means of locating items by
arranging all deposits together chronologicallgie book, and all disbursements together chroncidigi

in another book. This is particularly handy atomdliation time when a transposition error hasuoced.

In short, it makes it easy to find mathematicabesichronologically. Finally, and this is very iorant to
realize, trust receipts and disbursements booksvalbu to look at your trust account activity omacro-
level. Add up all of the deposits listed in yorust receipts book for a particular month (or year)l see
how much trust money you took in during that peri&imilarly, add up all the disbursements in ytoust
disbursements book for a year (or a month) ancheaemuch trust money went out during that period.
Add the amount of deposits to the amount of disitments for a given period, say one year, and you ca
tell the total amount of client funds for which yeere responsible.

All of the three records that have been discussddrs-the Trust Checkbook, Trust Receipts Book
and Trust Disbursements Book--give the "big pictuitee overview. However, while this is very impant,
it is at least equally important to know, at anyegi time, exactly how each client's funds stantbis Tan
be ascertained by the fourth and final item --@ients' Trust Ledger.

D. Clients' Trust Ledger Book

...(S)eparate clients are separate accounts. dndkis is the foundation of trust accounting,
maintaining the individual separation and conthaltteach client has the right to expect.

In order to maintain this full control and separateountability of each individual client's trust
funds, we maintain an individual accounting recofdevery deposit to and disbursement from that
particular client's account. We do so by maintajra separate book, called a Clients' Trust Ledgén,a
separate page for each trust client.

The concept of an appropriate ledger book ... coplates an integrated record which will show
the current status of all funds collected or reedifor the credit of a particular client or benifig, all
payments out and the amount, if any, remainingtbdeelient. ...The Client Trust Ledger Book itsahy
be either bound or loose leaf, with removable ledg@peets which may be taken out when the clientemat
is closed. Original closed ledger sheets shoutdhmwever, be placed in the closed case file wtesg
will be lost forever unless the name of the clisniecalled. While a photocopy of the closed ledideet
may properly be placed in the individual clienteéite, the original should be placed in a clodag@¢ ring
binder and arranged alphabetically for future rfee.

A separate client ledger sheet must... be mainddimreeach separate trust client. Thus, an emtirel
separate page must be set up for each client,dlegarof the fact that all funds coming into theraey's
hands are disbursed simultaneously. This situatommonly occurs, for example, in real estate
transactions. Good record keeping practices inglitet the reverse side of a ledger sheet shdsddba
reserved for the sole use of that single cliend. nbt use the reverse side of one client's ledgearfother
client's case. Likewise, where a single clientrattiple matters being handled by the same at{omreach
separate financial matter should be reflected separate client ledger sheet.

...Like the trust account checkbook, a running metaon each individual client ledger sheet is
maintained. This is so because we must NEVER digbomnore money than we have on hand (collected)
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to the credit of that individual client. Keepinganning balance permits the attorney to know ¢ig

glance.

Also, note the descriptiveness of the client leddpezet. ...It must reflect:

(1)
(2)
@)
(4)

()

the source of funds deposited;
the names of all persons (i.e., clients) for whomds are or were held;
the amount of such funds;

the description and amounts of all charges or watvdls (i.e., disbursements)
from such accounts;

the names of @igons to whom funds were disbursed.

Putting It All Together

We have separately looked at each of the four ithiaiscomprise the basics of correct attorney
trust accounting. They are:

A.

B.

Trust Checkbook;
Trust Receipts Book;
Trust Disbursements Book; and

Clients' Trust Ledger Book.

Now we shall see how they fit together to form mtegrated accounting system.

...(A)s a deposit comes in, say a settlement iegligence matter, the check is received by the
attorney (Step 1). The attorney then preparesueceadocument, which is a deposit slip (Step 2§l an
physically makes the deposit and has the duplidep®sit slip returned, stamped received with tie.d
This information is then entered in the trust clmmxkk (Step 2). Next, the deposit information iseesd
chronologically in the Trust Receipts Book (StepaBjl is also recorded on the individual clientsttr

ledger (Step 4).

Set forth below is a simple key to show the trustuiments on which deposit and disbursement
information must be recorded.

88



TRUST ENTRY KEY

DISBURSEMENTS TRUST RECORDS ENTER DEPOSITS ENTER
A. Trust Checkbook X X
B. Trust Receipts Book X
C. Trust Disbursements Book X
D Clients’ Trust Ledger X X

Reconciliation -- The 3-Way Check

Everybody makes mistakes when it comes to figuEagen banks and accountants make mistakes
on occasion. This should not be surprising bec#use are a lot of ways that mistakes can be made.
Simple arithmetic mistakes in addition or subtm@ctare common. Transposition errors occur when our
eye rearranges the sequence of numbers and wel 18t®2.92 when the correct figure is $129.22. In a
similar vein, banks, which process checks and depesectronically overnight by the millions, will
sometimes have an encoding error when one of dersaeads a $1,000 check but encodes the amount at
the bottom right-hand corner as $10,000. Othergmhich may occur run the gamut from simply skigp
one of many lines while transferring figures fromedist to another, to perhaps the simplest mistedla!

-- forgetting to record a check or deposit at all.

A reconciliation allows the attorney to detect wtemerror has occurred by showing that items,
which should balance, do not balance. Our receegping rule (and generally accepted accountingipedc
requires that a reconciliation be performed attlgaarterly.

...Naturally, the more frequently an account oreciled, the sooner one will be able to detead, thos
correct, an error. The best rule is to reconcilenthly. Copies of all records reflecting quarterly
reconciliations must be retained.

Reconciliation is the process by which all requitet records are brought into agreement. More
simply, perhaps, it represents a balancing prdogsehich the trust account records are all brougat a
state of equilibrium. Based upon our model dowiay bookkeeping system, a full reconciliationuiegs
a three-step review and analysis of the four docusne. By this process:

(2) the balance of all trust receipts and disbursemsnts
reconciled to the total of individual client leddelances
on hand;

(2) the total of individual client ledger balances @mti is
then reconciled to the trust checkbook balance; and
finally,

3) the trust checkbook balance (as adjusted) is then
reconciled with the balance on the trust bank aatou
statement.
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STEP NO. 1

The very first step in the reconciliation processa obtain a correct beginning balance. You can
never reconcile an account unless you know thescbtralance which you should have on hand to start
with. When a new trust account is opened, the tiimge the account is reconciled the beginning teda
will be zero. The beginning balance for each sedirgy period for which a reconciliation is prepavet
necessarily depend upon the prior reconciled bal®eag correct. This requires any discovered&itm
be resolved. If you are not sure that the begotrimst balance is correct, you should consultakkeeper
or an accountant. Carrying an incorrect balandg c@mpounds the problem, as time makes finding and
correcting the errors more and more difficult.

STEP NO. 2

The second step in the reconciliation processasltbup all items for the reconciliation perio@ (.
month or quarter) that have been recorded in thistTReceipts Book.... The same total is then claahpi
for the Trust Disbursement Book.... Both of thiégeres are placed on the Receipts/Disbursementtr@o
Sheet..., together with the beginning balance. tota of trust funds received is then added tdobginning
balance. From the resulting figure, the totalrabt funds disbursed is subtracted. This resoles new
balance figure. It is this figure which will forthe bedrock of the reconciliation process. Thatirie is
also placed in the appropriate place on the TresbRciliation Sheet.

STEP NO. 3

Next, prepare a list of the names and balancesnd {as of the bank statement date) for all trust
clients and place them in the appropriate locatiorthe Trust Reconciliation Sheet. These clieqris
are obtained by taking the last running balancenfemch individual Client's Trust Ledger Sheet and
inserting the total of all individual ledger balascin the appropriate place on the Trust Recotioitia
Sheet. (If there are many clients, a separatedsidef clients' ledger balances should be made.)

STEP NO. 4

Compare the Control Sheet Balance to the totaln@ielrust Ledger Balance. They must be
equal...

STEP NO. 5

Place the amount of the checkbook balance in thsetTGheckbook in the appropriate
place on the Trust Reconciliation Sheet. Compageatmount of the Total Clients' Ledger Balancého t
balance in the Trust Checkbook. They must be equal

STEP NO. 6

List all outstanding checks and outstanding depdsitso called deposits in transit) on the Trust
Reconciliation Sheet that are not reflected ordtest monthly bank statement for the reconciliaperiod.
Add the outstanding checks to the Trust Checkbaallafi®e and place that amount in the place indicated
on the Trust Reconciliation Sheet. Subtract frbat figure all outstanding deposits and place @nadunt
opposite the entry titled "Reconciliation Balancelhsert the Bank Statement Balance on the Trust
Reconciliation Sheet.
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STEP NO. 7
Compare the Reconciliation Balance to the BankeBtant Balance - they must be equal.
Congratulations, if both figures are equal! If yhare you have successfully, and correctly,
reconciled your trust account. If there is a didfece between the two figures roll up your sleegal,in

your bookkeeper or check with an accountant. Wieaitgou do, do not do nothing. Figures which db no
reconcile only get harder to reconcile with time.

This_9th day of December, 1989.

ETHICS COMMITTEE:

/sl Kitty G. Grubb

/s/ Michael E. Callaway

/sl Charles T. Herndon, Il

APPROVED AND ADOPTED BY THE BOARD
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 92-F-128

Inquiry is made concerning the ethical/fiduciargpensibilities relating to
retainer fees, advanced fees, advanced costs prdses, flat fees, pre-
paid fees, and nonrefundable retainer fees.

Ethical Consideration 2-19 of the Code of ProfesaidResponsibility states:

EC 2-19

As soon as feasible after a lawyer has been empldlyis desirable that
he reach a clear agreement with his client asabasis of the fee charges
to be made. Such a course will not only prevetatr lmisunderstanding
but will also work for good relations between taeyer and the client. It
is usually beneficial to reduce to writing the ursanding of the parties
regarding the fee, particularly when it is contingeA lawyer should be
mindful that many persons who desire to employ imay have had little
or no experience with fee charges of lawyers, anthis reason he should
explain fully to such persons the reasons for Hréiqular fee arrangement
he proposes.

Disciplinary Rule 9-102(A) of the Code states, antp

DR 9-102. Preserving ldentity of Funds and Propest of a Client.

(A) All funds of clients paid to a lawyer or lawrh, including advances
for costs and expenses, shall be deposited in omaeooe identifiable
insured depository institutions maintained in tkegesin which the law
office is situated.

...No funds belonging to the lawyer or law firm Bl deposited therein
except as follows:

(2) Funds reasonably sufficient to pay service
charges may be deposited therein;
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Formal Ethics Opinion 92-F-128 Page 2

(2) Funds belonging in part to a client and in part
presently or potentially to the lawyer or law firm
must be deposited therein, but the portion
belonging to the lawyer or law firm may be
withdrawn when due unless the right of the
lawyer or law firm to receive it is disputed by the
client, in which event the disputed portion shall
not be withdrawn until the dispute is finally
resolved.

(B) A lawyer shall:
(2) Promptly notify a client of the receipt of ...funds
securities, or other properties.

(2) Identify and label securities and properties of a
client promptly upon receipt and place them in a
safe deposit box or other place of safekeeping as
soon as practicable.

3) Maintain complete records of all funds, securities
and other properties of a client coming into the
possession of the lawyer and render appropriate
accounts to (the) client regarding them.

(4) Promptly pay or deliver to the client as requested
by a client the funds, securities or other properti
in the possession of the lawyer which the client is
entitled to receive.

All unearned attorney fees of any kind or naturil iy or on behalf of a client to an
attorney, including retainer fees, advanced feeserl retainers, special retainers, flat feesppid fees,
etc.; including advanced costs and expenses; ads fwhich belong in part to the client and must be
deposited in a trust account to be withdrawn orthemvdue, unless the right of the attorney or gplagee
to receive funds is disputed by the client, in iahéwent the disputed portion shall not be withdrawtil
the dispute is finally resolved.

The same fiduciary duties described above are aipé to non-monetary property
delivered to an attorney as security for uneareed.fSuch security deposits are required to begliac
trust and safekeeping.

In limited instances an attorney may receive araaded earned fee in the nature of an
unrefundable retainer fee designed to compensatattbrney for being available to represent a tlien
to compensate the attorney for committing time fepresentation precluding acceptance of other
employment, or to compensate the attorney for beimgluded from taking an adversary interest or
position because of conflicting interests or foving received privileged information. Earned feéshis
kind and nature do not have to be placed in trasbants and are subject to the strict limitatiofis o
Disciplinary Rules 2-106(A) and (B) of the Codedapursuant to DR 2-110(A)(3), 2-110(B)(4) and othe
applicable legal authorities
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may be subject to accountability and refundingertain circumstances.

All pre-paid, advanced or retainer fees are etlyiciemed to be refundable in the absence of a clea
understanding by the client to the contrary, pedrin writing.

This_11th day of June, 1992.
ETHICS COMMITTEE:
Harris A. Gilbert

Donna Simpson Massa

Barbara J. Moss

APPROVED AND ADOPTED BY THE BOARD

Y1t is not clear, however, whether a nonrefundablainer would be valid. A client who has just paidawyer
$50,000 to perform all occupational health andtgaferk for a factory that burns down the next dalyyviating the
need for any legal work, can probably recover #tainer even if it was solemnly called "nonrefuridatin the
agreement. Moreover, because the nonrefundalilaéeehills the client's right to discharge theyaw..., it has been
held that such a clause is invalid and the lawgernily entitled to the reasonable value of hisar dervices after
discharge. See Modern Legal Ethics, Wolfram p.; 9@8obson v. Sassower, 122 Misc.2d 863, 474 N24W.567
(1983), affirmed 107 A.D.2d 603; 483 N.Y.S.2d 719¢5).
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 92-F-128(a)

Inquiry is made concerning the ethical/fiduciaryspensibilities
relating to retainer fees, advanced fees, advarastd and expenses,
flat fees, pre-paid fees, and nonrefundable retdees.

(A)

(1)

Ethical Consideration 2-19 of the Code of Profasaidresponsibility states:

EC 2-19

As soon as feasible after a lawyer has been emgblatyis desirable
that he reach a clear agreement with his clietd &ise basis of the
fee charges to be made. Such a course will not melvent later
misunderstanding but will also work for good redats between the
lawyer and the client. It is usually beneficialremduce to writing
the understanding of the parties regarding thegfaeicularly when
it is contingent. A lawyer should be mindful thhaé&ny persons who
desire to employ him may have had little or no exqmee with fee
charges of lawyers, and for this reason he shaoxtaia fully to
such persons the reasons for the particular feengement he
proposes.

Disciplinary Rule 9-102(A) of the Code states, artp

DR 9-102 - Preserving ldentity of Funds and Propest Of A Client
All funds of clients paid to a lawyer or lawr, including advances for
costs and expenses, shall be deposited in one oz mdentifiable

insured depository institutions maintained in ttegesin which the law
office is situated.

...No funds belonging to the lawyer or law firm Bl deposited
therein except as follows:

Funds reasonably sufficient to pay services chamggsbe
deposited therein:
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(2) Funds belonging in part to a client and in parsprely or potentially
to the lawyer or law firm must be deposited theréut the portion
belonging to the lawyer or law firm may be withdrawhen due
unless the right of the lawyer or law firm to raeeit is disputed by
the client, in which event the disputed portionlishat be withdrawn
until the dispute is finally resolved.

(8) A lawyer shall:

(1) Promptly notify a client of the receipt of his fuséecurities, or other
properties.

(2) Identify and label securities and properties ofient promptly upon
receipt and place them in a safety deposit box theroplace of
safekeeping as soon as practical.

3) Maintain complete records of all funds, securiéied other properties
of a client coming into the possession of the lawged render
appropriate accounts to his client regarding them.

4) Promptly pay or deliver to the client as requestgd client the funds,
securities or other properties in the possessitineofawyer which the
client is entitled to receive.

Advanced fees or flat fees may be earned fees earnrd fees, depending upon the
circumstances.

All unearned attorney fees of any kind or natunel oy or on behalf of a client to
an attorney are funds which belong in part to tient These unearned attorney fees include
retainer fees, unearned advanced fees, generalelstaspecial retainers, flat fees, pre-paid fees,
etc. These funds must be deposited in a trustuatdo be withdrawn only when due, unless the
right of the attorney or other payee to receivedtuis disputed by the client. In the event of a
dispute, the disputed portion shall not be withdrawatil the dispute is resolved.

The same fiduciary duties described above are @ipé to non-monetary
property delivered to an attorney as security fegarned fees. Such security deposits are required
to be placed in trust and safekeeping.

All earned fees belong solely to the attorney amddnnot be placed in a trust
account. An attorney may receive an advanced ddeedn the nature of an unrefundable retainer
fee in the following limited instances: (1) to coemsate the attorney for being available to
represent a client, (2) to compensate the attdoresommitting time for representation precluding
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acceptance of other employment, (3) to compenkatattorney for being precluded from taking
an adversary interest or position because of aiimtj interests or because of the receipt of
privileged information. Advanced fees or flat fé@golving criminal law, domestic or family law

or juvenile law ay be earned fees. Fees for reuggal services completed and fully delivered to
the client within a reasonable period of time maydarned fees. Routine legal services may
include wills, trusts, contracts, notes, deeds, r&anrns, opinion letters or other such matters.
Earned fees of this kind and nature do not havetplaced in trust accounts and are subject to the
strict limitations of Disciplinary Rules 2-106(And (B) of the Code; and, pursuant to DR 2-
110(A)(3), 2-110(B)(4) and other applicable legalherities may be subject to accountability and
refunding in certain instances.

In all instances where advanced or flat fees aeendel to be earned fees there must
be a clear understanding with the client that desfare earned fees and unrefundable.

This__ 11" day of December , 1992.

ETHICS COMMITTEE:

W. J. Michael Cody

Walker T. Tipton

Thomas H. Rainey

APPROVED AND ADOPTED BY THE BOARD
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION 92-F-128(b)

Reconsideration of 92-F-128(a) relating to refurieab
and nonrefundable fees has been requested.

A request for reconsideration of Formal Ethics @mrb2-F-128(a) has been made stating
that the opinion is not supported by the Code aff¢asional Responsibility; conflicts with the
Code's prohibition against commingling; providesog@portunity to manipulate income; and, is
unworkable and impractical. Adoption of the New Koule, that title and ownership of all fees
paid to the lawyer belong to the lawyer, has bekmeated.

A practice has arisen for lawyers to require cBeontpay advanced fees, flat fees, retainer
fees, prepaid fees, etc., before the lawyer comimiperform legal services. This is done not only
to guarantee payment of some or all of the feeddirisure that the client believes in the cause
and is willing to make a financial commitment targue the matter. This is a prevalent practice
among all lawyers.

Disciplinary Rule 9-102 of the Code of ProfessioRasponsibility, embodied in Tennessee
Supreme Court Rule 8, provides that the identitalbfunds and property of a client should be
preserved. Emphasis of "all funds" is intended. BE)2 requires all funds belonging in part to a
client and in part presently or potentially to taeyer to be maintained in trust. The rule permits
the portion belonging to the lawyer to be withdratwhen due" unless the right of the lawyer to
receive it is disputed by the client. The dispytedion shall not be withdrawn until the dispute is
finally resolved. DR 9-102 also provides that nods belonging to the lawyer shall be deposited
in the lawyer's trust account "except" as permittgdhe rule.

The dual requirements of the rule to preserve aamtain the identity of the funds of a
client; and not to commingle the lawyer's funds laaemonious and not inconsistent. The rule
expressly provides for the withdrawal of funds Inglimg to the lawyer. The ethics opinion
likewise provides for the withdrawal of fees whay become earned. There is no inherent tension
in the fiduciary duties required by DR 9-102.

The ethics opinion clearly provides that earned feglong solely to the lawyer, and given

a clear understanding with the client, non-refunelabtainer fees are permitted and considered to
be earned fees.
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Formal Ethics Opinion 92-F-128(b) Page 2

The ethics opinion follows the prevailing rule winibas been the traditional standard in
Tennessee and nationwide for many years. The Naw ke, providing that title and ownership
of all fees paid to the lawyer belongs to the lamvigeunder attack. The New York Supreme Court,
Appellate Division, Second Department in the caske e Cooperman, N.Y.Sup. Ct., App.Div.
2d Dept., No. 90-00429, 1/25/93, recently ruled thavyers cannot charge nonrefundable fees,
stating that such a practice violates the ethicay do refund the unearned portion of a fee,
impinges on the client's absolute right to termenide client-attorney relationship, and leads to
attempts to collect excessive fees when the lawgydischarged. The court also ruled that non-
refundable fees are imbued with an absolutenessdindlicts with DR 2110(A)(3).

Ethics Opinion 92-F-128(a) permits advanced eafeeslin the nature of a non-refundable
retainer fee in certain instances; to compensadaWwyer for being available to represent the
client; to compensate for committing time for regmetation precluding acceptance of other
employment; and, to compensate for being conflictedof accepting adverse employment. The
ethics opinion permits earned advanced or flat fieesiminal, domestic or juvenile matters, and
routine legal services. All instances involving gl fees are subject to a clear understanding
with the client, preferably in writing, that theefeare earned and non-refundable.

There are presently no compelling reasons why rduditional rule embodied in Formal
Ethics Opinion 92-F-128(a) should be abandonedworf of the old New York rule, providing
that all advanced fees belong to the lawyer, nosleuattack; or, the potentially revised New York
rule prohibiting non-refundable retainers.

This 10th day of September, 1993.

ETHICS COMMITTEE:

ThomadH. Rainey

Herman Morris, Jr.
Walker T. Tipton

APPROVED AND ADOPTED BY THE BOARD
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BOARD OF PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF TENNESSEE

FORMAL ETHICS OPINION NO. 2010-F-154

Inquiry is made regarding the propriety of requestor requiring plaintiff's
attorney to enter into agreements or releases wieighire the attorney to insure
payment of medical bills or liens or to indemnifydehold harmless any party being
released.

Inquiry is made as follows:

May a plaintiff's attorney be required to executeelease which requires that attorney to
ensure that medical expenses and liens applicalties tor her client are paid from the settlement
proceeds, when the representation is made durttigreent negotiations that an agreement with
the medical lien holder has been reached and paymwikbe made from the settlement proceeds?

May an attorney representing a plaintiff in perdomgury litigation be required to
indemnify and hold harmless any party being rel@éasea result of the settlement negotiations
from any medical expenses and/or liens which ttiatraey has represented will be satisfied and/or
settled from applicable settlement proceeds, oclviie law requires to be satisfied from any
settlement?

It must first be determined to what extent a pl#iatattorney is obligated to withhold
settlement proceeds from the client to pay outsitanchedical bills or liens.

Rules of Professional Conduct (RPC) 1.15(c), asnale July 8, 2009, provides:

(c) Upon receiving funds or other property in whechklient or third person has an
interest, a lawyer shall promptly notify the cliemtthird person. Except as stated
in this Rule or otherwise permitted by law or byessment with the client, a lawyer

shall promptly deliver to the client or third pensany funds or other property that
the client or third person is entitled to receivelaupon request by the client or
third person, shall promptly render a full accongtregarding such funds or other
property. If a dispute arises between the cliewt arthird person with respect to
their respective interests in the funds or propkeig by the lawyer, the portion in

dispute shall be kept separate and safeguardedeblawvyer until the dispute is

resolved. (underlining added)
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Comment [10] to RPC 1.15 provides:

Third parties, such as a client’s creditors, mayehgst claims against funds or
other property in a lawyer’s custody. A lawyer nfewe a duty under applicable
law to protect such third-party claims against vgfoih interference by the client

and accordingly may refuse to surrender the prgpertthe client. However, a

lawyer should not unilaterally assume to arbiteatispute between the client and
the third party. If not inconsistent with the irgsts of the client, the lawyer may
file an interpleader action concerning funds irpdie between the client and a third
party. (underlining added)

Tennessee Formal Ethics Opinion 87-F-109, adopegdember 16, 1987, considered this
issue prior to the adoption of the Rules of Pratesd Conduct and provided as follows:

This ethics opinion holds that a lawyer who hasaeadthat a creditor of the client
has a lien or assignment to the funds held on betialhe client is ethically
obligated to segregate and retain the disputedsfumdil the dispute is resolved.
Payment of the disputed amount into court for aoltgn of the matter is
permissible after the parties have had a reasorgtpertunity to resolve the
dispute.

If there is no legitimate dispute about who isiteed to all or part of the funds in the
attorney’s possession, the attorney must disbtes@ndisputed portion of the funds to the client
or the third person as is appropriate. D.C. Etiidgs 293 (1999); N.Y. State Op. 717 (1999).
However, if the attorney is aware that a third persas a “just claim”, the attorney may not ignore
the third person’s interest, but is ethically obted to disregard his client’'s demands for the $und
in the attorney’s possession and to hold the fumd the dispute is resolved. Id.

As provided in RPC 1.15, cmt. [10], the third mersnust have a “just claim” as to which
“applicable law” imposes “a duty” on the attornegfdre RPC 1.15 imposes an obligation on the
attorney to distribute the settlement funds tatliel party or to safeguard the funds until a dispu
is resolved. The phrases “just claims” and “dutgemapplicable law” have been construed to
mean that the only type of third party “interesthieh the attorney should preserve for a third
person for whom the attorney has not agreed tcesasvescrow agent is a matured lien on the
disputed funds. Pa. Ethics Op. 2003-4 (2003); Ei@iics Op. 293 (1999). The term “interest” has
been deemed to extend to a valid assignment bglitre and to rights created by order of a court.
Absent such an interest, the attorney has no éttitg to withhold the funds from the client Id.
Unless the lawyer knows that the third person hasstaclaim, the attorney should deliver the
funds to the client. Id.

A review of ethics opinions regarding this issugkmnit clear that the mere assertion by a
third person or entity that they are entitled todsa in the possession of the attorney does not
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obligate the attorney to comply with Rule 1.15dmit the funds to the third person or to safeguard
the funds until the dispute is resolvled. A “just claim” which Rule 1.15 obligates the attegnto
honor is one which relates to the particular fuimdthe lawyer’s possession. Ariz. Ethics Op. 98-
06 (1998); D.C. Ethics Op. 293 (1999). Mere delbtthe client that come to the attention of the
attorney are not “interests” protected by Rule 1A3awyer is not required to pay the general
unsecured creditors of the client, including judgitrereditors, who have not attached or garnished
the funds in the lawyer’s possession. Ariz. Etlidgs 98-06 (1998); D.C. Ethics Op. 293 (1999);

Conn. Informal Ethics Op. 01-08 (2001), a lawyes haduty to deliver the client’s property to thieist upon the
client’'s demand, despite a third party’s claimhe property, unless the lawyers knows of: (1) a\jagment relating
to disposition of the property; (2) a valid andfpeted statutory contractual or judgment lien asgfaiine property; (3)
a letter of protection or similar obligation spéadly entered into to aid the lawyer in obtainihg property; or (4) a
written assignment, signed by the client, counsedtber individual with such authority conveyingerest in the
property to another person or entity. Md. Ethics @p-20 (1997) (lawyer may disburse entire settieine client
where hospital failed to timely submit bills to imer and thus had no legally valid claim); ArizhiEs Op. 88-6
(1988) (third-party claim that is not perfectedhlier assignment does not affect client’s right)JaC&thics Op. 94
(1993) (lawyer must distribute promptly to cliehthird person’s claim does not arise out of statytien, contract,
or court order); Conn. Informal Ethics Op. 95-2094%) (lawyer has no duty to act on mere assertibiisird-party
interests or to investigate whether third persangehnterests in the client property); Phila. Eshizp. 86-134 (1986)
(lawyer must disburse to client without retainintything for physicians who are owed payment, pregithat there
is no agreement between doctors and client regapiimceeds from settlement); Md. Ethics Op. 941E®8) (lawyer
must disregard client instruction not to pay credivhere client had a valid agreement with credit@hio Supreme
Court Ethics Op. 95-12 (1995) (lawyer must disrdgelient’s instruction not to pay physician wherent entered
earlier agreement to pay medical expenses from pradeeds); S.C. Ethics Op. 94-20 (1994) (if lankmows client
has executed valid doctor’s lien he may not comth client’s instruction to disregard it); Ariz.tliics Op. 98-06
(1998) (“actual knowledge” of assignment, medidah] statutory lien, and letter of protection ceggder lawyer’s
duty to protect nonclient’s interests); Alaska EthDp. 92-3 (1992) (lawyer may not follow clienif'struction to
disregard facially valid assignment or statutognlin favor of client’s creditor; lawyer should @k client that he
will withhold disputed funds until dispute is regetl); Cal. Formal Ethics Op. 1988-101 (lawyer whdgent agreed
to pay recovery proceeds to health care provider nwa disburse all money to client upon client’'suest); Md.
Ethics Op. 96-16 (1996) (lawyer whose client inststhim not to pay creditor-despite client’s sulation agreement
with creditor-must hold funds until dispute is resal); Mich. Informal Ethics Op. RI-61 (1990) (laaymay not
disburse to client if aware of outstanding lierstead must initiate court proceedings to resolviehvportion of funds
belong to lien holder and client); R.I. Ethics &5-60 (1996) (lawyer cannot obey client’s instrantito refuse
reimbursement to health insurer where insurer égally enforceable interest in the funds); R.l.iEHOp. 95-31
(1995) (lawyer, whose client agreed in writing &typvife one-half of personal injury proceeds, cangoore contract
and must keep disputed portion of award separdileesolution); S.C. Ethics Op. 93-14 (1993) (attey who agreed
to honor all written statements signed by cliegareing lien for medical care provider may not ignalient’s
instruction to do otherwise); lowa Ethics Op. 89{3289) (lawyer may sign agreement to withhold antalient
owes his doctor from settlement and submit the malieectly to the doctor); Wash. Ethics Op. 185 l&fvyer
guaranteed payment to creditor, he must-after adyidient of effect of such guarantee-pay creditoless there is
good faith dispute as to amount of debt); N.C. &ttdp. 2001-11 (2002) (lawyer authorized by clierpay medical
provider upon settlement may, when client changeslnhold disputed funds in trust until impasseotesd by
agreement or court order; even though no lien, &avehould honor representation made to third paRg) Ethics
Op. 2004-118 (2004) (lawyer who settled client’# sund escrowed money to satisfy workers’ compeosdien
must continue to hold funds notwithstanding clism&mand to give client the money); S.C. Ethics@p08 (2005)
(even in absence of letter of protection, lawyervikmows that insurer has subrogation claim agasattement
proceeds may not pay all proceeds to client but netgin sufficient funds to pay subrogation clgiMp. Ethics Op.
970215 (1997) (lawyer who advised client to agréé wreditor to pay outstanding debt out of proceefisettiement
of unrelated matter may not thereafter disburséeseent funds to client without consent of crediteven if client
asks lawyer not to pay creditor; lawyer may holddsiin lawyer’s trust account for reasonable peoittime to allow
for resolution and should thereafter file interpleaaction if necessary).
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Conn. Informal Op. 95-20 (1995) (mere assertioalaim insufficient to create duty). D.C. Ethics
Op. 293 (1999) held that the following were “julgims”:

(1) an attachment or garnishment arising outmibaey judgment against the client;

(2) a statutory lien that applies to the procesfdse suit being handled by the lawyer;

(3) a court order relating to the specific funashe lawyer’s possession;

(4) a contractual agreement, commonly known asudimorization and assignment,
made by the client and joined in or ratiflgdthe lawyer

The determination of whether, and to what extinet third person’s claim rises to the level
of a colorable interest worthy of protection unére 1.15 is a matter of substantive law. Pa.
Ethics Op. 2003-4 (2003). In performing that aniglysne should consider whether the client
signed a third party reimbursement form, particgratagreement or other document addressing
the right of subrogation; whether the right to sigation is statutory and/or subject to federal pre-
emption; whether the right of subrogation is sedue unsecured; and whether the attorney or
client has represented to the third party thaoitidd be paid. 1d.

It is concluded that RPC 1.15(c) does not obligatattorney to pay the settlement funds
to the third person or to safeguard the funds timtildispute is resolved unless one of the follgwin
exist: (1) an attachment or garnishment arisingadut valid judgment relating to disposition of
the funds; (2) a valid and perfected statutorytr@mual or judgment lien against the property; (3)
a letter of protection or similar obligation spéxdlly entered into to aid in obtaining the funds;
(4) a written assignment or authorization signedhsy client, counsel or other individual with
authority conveying interest in the funds to thiedtiperson or entity; or (5) a court order relating
to the funds in the attorney’s possession. Seelftat page 3.

Arizona Ethics Op. 98-06 (1998) analyzed thisessith respect to twelve different factual
scenarios. The opinion held that in situations:iilyhich the attorney had notice of the medical
provider’s lien signed by the client, but not resteal, (2) in which the medical provider’s lien was
signed by the client and by the attorney, (3) incltthe attorney orally agreed to reimburse the
medical provider from settlement proceeds, (4) imcl the attorney or client had signed a letter
of protection in favor of the medical provider, {B)which the client had signed an assignment in
favor of the medical provider, or (6) in which badkfe client and the attorney signed an assignment
in favor of the medical provider, the attorney waguired to comply with Rule 1.15 to protect the
interest of the medical provider. In situation T which a statutory lien was facially incomplete
or untimely, but had been properly recorded, thera¢y was required by Rule 1.15 to protect the
provider’s interest by holding the funds in disputat could contest the lien by interpleader or
other proper means. In situations: (8) in whichdtierney was aware of medical services provided
by the medical provider because medical bills heehlprovided to the attorney by the client, but
for which the provider had made no demand uporatteeney, (9) in which the medical provider
had simply sent copies of the client’'s medicalsbith the attorney, (10) in which the provider
simply sent a letter to the attorney demanding gantrfor medical bills, (11) in which the attorney
simply knew that the medical provider had treates flaintiff, but the medical provider had no
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lien nor assignment and had taken no other demaiahawvith regard to the bills, or (12) in which
the medical provider’s lien was not signed by thent nor attorney and was not recorded, the
attorney was not required to notify nor disbursedfaito the medical provider in compliance with
Rule 1.15. The determinations made in the ArizopéniOn are consistent with and adopted in
this opinion.

An attorney should not disburse the funds in laisspssion to a third person if the client
contests the issife. If the attorney has a “good faith doubt” as to whe@ntitled to receive the
disputed funds, the attorney must investigate fytte third person, hold only the disputed funds
and resolve the dispute by negotiation, arbitratioimterpleader if necessaty.

If there is a legitimate dispute as to ownershighe funds, an attorney “should not
unilaterally assume to arbitrate a dispute betwbenclient and a third party.” RPC 1.15, cmt.
[10]. The comment provides that filing an intermlen action is one alternative to resolve the
dispute. The Rules of Professional Conduct do tiwravise prescribe the method of resolving the
dispute nor impose a duty upon the attorney holdingh funds to initiate an action in any
particular forum or within a particular time fram@uch issues are controlled by the substantive
law governing fiduciaries. Pa. Ethics Op. 2002d03).

If the attorney ignores a duty owed to a thirdsperand pays the disputed amount directly
to the client, the lawyer may be held liable to thed person. Such liability is a matter of
substantive law beyond the scope of this opiniagtnA Cas. & Sur. Co. V. Gilreath, 625 S.W.2d
269, 274 (Tenn. 1981), citing Motors Ins. CorpBilakemore, 584 S.W.2d 204, 207 (Tenn. App.
1978), held:

. a lawyer will be held civilly liable to a non-elt where he knowingly
participates in the extinguishment of a subrogatidarest of a non-client third
party and delivers to his client funds that he kadxlong to the third party and
knows or should know, that he has thereby placeduhds beyond the reach of
the third party ...

Conn. Informal Ethics Op. 95-20 (1995) (lawyer aainpay money to third person over client’s objecficPa.
Ethics Op. 92-89 (1992) (lawyer, whose client wedeoed to pay arrearage in child support, canrieaise escrow
proceeds from real estate sale without client cat)sB.I. Ethics Op. 2007-02 (2007) (where the clieststs that the
settlement proceeds be disbursed to the clientywede the inquiring attorney has received no eatica claim from
the health insurer, the inquiring attorney musbdise the settlement funds to the client).

Ariz.Ethics Op. 88-6 (1988) (lawyer may disbursene if he has concluded that one party is entiibeid under
applicable law; but if good faith doubt, he shod&bosit into trust account pending resolution ofteraand initiate
an interpleader action or other proceeding to westile dispute); Ariz. Ethics Op. 98-06 (1998) (ted knowledge”
of assignment, medical lien, statutory lien, artkefeof protection can trigger lawyer’s duty to @t nonclient’s
interests; but good faith doubt requires lawyemplace disputed portion of funds in trust pendingotetion of
conflicting claims); Ohio Supreme Court Ethics ©p-12 (1995) (lawyer should hold disputed portiéfunds until
resolution by arbitration or court action); Utathies Op. 00-04 (2000) (if client in good faith digps creditor's
interest and instructs lawyer not to disburse prigpeounsel must protect property until disputeeisolved); Wash.
Ethics Op. 185 (if lawyer guaranteed payment talitoe, he must-after advising client of effect oich guarantee-
pay creditor unless there is good faith disputtbasmount of debt).
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See also, Hankins v. Seaton, 1998 Tenn. App. LEXES(Tenn. Ct. App. June 25, 1998) (attorney
liable for failure to honor a signed subrogatiomeggnent); Greenwood Mills, Inc., v. Burris, et.
al., 130 F.Supp.2d 949 (D.C. Tenn. 2001) (attorredyte for failure to pay ERISA subrogation

interest).

Tennessee Formal Ethics Opinion (TFEO) 97-F-1gdyed February 4, 1998, addressed
clauses proposed by defense attorneys for inclusicgleases to settle personal injury cases. The
opinion held, in part:

The attorney’s signature on a release should voathfor the fact that the client
releases the defendant. A requirement that a pgfardttorney become a party to
a release might create conflict of interest betwpkintiff's attorney and the
plaintiff in violation of DR 5-101(A). Thereforehése clauses are prohibited except
in cases where the plaintiff's attorney releaselaen for attorney fees.

RPC 1.7(b), Conflict of Interest: General Rule,\pdes in part:

(b) A lawyer shall not represent a client if thpnesentation of that client may
be materially limited by the lawyer’s responsiliég to another client or to a third
person, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the represematwill not be
adversely affected; and
(2) the client consents in writing after consutiati

* % %

Comment [8] to RPC 1.7 provides in part:

The lawyer’s own interests should not be permitteldave an adverse effect on the
representation of a client . . . If the probity @flawyer's own conduct in a
transaction is in serious question, it may be ditti or impossible for the lawyer to
give a client detached advice. A lawyer may naivalielated business interests to
affect representation, for example, by referringrak to an enterprise in which the
lawyer has an undisclosed interest.

Arizona Opinion 03-05 (2003) considered the sanestion posed in the second paragraph of the
inquiry herein. The Arizona opinion held, in part:

The mere request that an attorney agree to indgrReifeasees against lien claims
creates a potential conflict of interest betweea thaimant and the claimant's
attorney. The attorney's refusal, for ethical oeasto accede to such a demand as
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herein?

a condition of settlement could prevent the clfeomn effectuating a settlement that
the client otherwise desires.

The insistence upon an attorney's agreement tomniig as a condition of

settlement could, for example, cause the lawyeed¢ommend that the client reject
an offer that would be in the client's best intefescause it would potentially
expose the lawyer to the payment of hundreds ofighieds of dollars in lien

expenses, or litigation over such lien expenses.

The attorney's acceptance of such a condition walstuicreate a conflict of interest
with an existing client under ER 1.7 because thents failure or refusal to repay
a lien could make the client's lawyer its guarantor

That might materially limit the representation bstwe of the lawyer's own interest
in having the client (rather than the lawyer) pag liens in full. Even if the lawyer
were willing to accept that potential financial den, and even if the lawyer were
ethically permitted to provide such financial atsise, such an agreement might
compromise the lawyer's exercise of independenfepsmnal judgment and
rendering of candid advice in violation of ER 2.1.

While ER 1.2 requires an attorney to abide by ent decision whether to accept
an offer of settlement, a settlement agreement tbqtires the attorney to
indemnify, or hold the Releasees harmless, violai4.8.

Since, under ER 1.8, an attorney cannot ethicatbyide financial assistance to a
client by paying, or advancing, the client's mediegpenses before or during
litigation, an attorney cannot ethically agree, wuérily or at the client's or

Releasees' insistence, to guarantee, or accepiatgtiliability for, the payment of

those expenses.

The ethics rules relied upon in the Arizona Opméme consistent with Tennessee Rules of

Professional Conduct 1.7(b), 2.1, 1.2, and 1.8(&) that opinion’s conclusions are adopted
It is apparent that requiring a plaintiff's attoyn® enter into agreements posed in the
inquiry, particularly requiring that the attornaydemnify and/or hold harmless any party being
released or subrogation interest holder from mééxenses or liens, creates a conflict between
the interests of the plaintiff's attorney and tho$etheir client. Consistent with TFEO 97-F-141,

such agreements and/or clauses are prohibited.isgsis$ed herein, the actions which are the
subject of the first paragraph of the inquiry abéigations imposed upon the plaintiff's attorney

by RPC 1.15(c). The attorney is obligated to sadedithe funds in his possession until any dispute
between the client and the third person regardiedgunds is resolved. It is apparent that whether

4See also: Mo. Formal Op. 125 (2008) (it is a tiokafor an attorney to propose a settlement theltides a
provision that would involve a violation of anythie Rules of Professional Conduct by another adtgrrill. Adv.
Op. 06-10-(2006); Kan. Op. 01-5 (2001).
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the funds in the attorney’s possession rightfuéjoing to the client or to the third person or gntit
may well not be determined at the time that theas resolving the lawsuit is executed. The
attorney cannot be required to breach the ethickdations imposed upon the attorney by RPC
1.15(c) by signing an agreement regarding dispsitif the funds prior to the resolution of the
dispute. If the attorney makes misrepresentaiiossttlement negotiations regarding payment of
medical bills or liens, as posed in the inquirtbg, attorney’s conduct will be subject to Rules of
Professional Conduct, including 4.1(a) and 8.4&r)l/or to liability pursuant substantive law
beyond the scope of this opinion.

This 12th day of March, 2010.
ETHICS COMMITTEE:

Thomas S. Scott, Jr.

Virginia Anne Sharber

William C. Bovender

APPROVED AND ADOPTED BY THE BOARD
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