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The Constitution and Its Origins

Figure 1.1 Written in 1787 and amended twenty-seven times, the U.S. Constitution is a living document that has
served as the basis for U.S. government for more than two hundred years. (credit: modification of work by National
Archives and Records Administration)
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Introduction
The ... , see Figure 1.1, is one of the world’s most enduring symbols of democracy. It is also the oldest, and 
shortest, written constitutions of the modern era still in existence. Its writing was by no means 
inevitable, however. Indeed, in many ways the Constitution was not the beginning but rather the 
culmination of American (and British) political thought about government power as well as a blueprint for 
the future.

It is tempting to think of the framers of the Constitution as a group of like-minded men aligned in their 
lofty thinking regarding rights and freedoms. This assumption makes it hard to oppose constitutional 
principles in modern-day politics because people admire the longevity of the Constitution and like to 
consider its ideals above petty partisan politics. However, the Constitution was designed largely out of 
necessity following the failure of the first revolutionary government, and it featured a series of pragmatic 
compromises among its disparate stakeholders. It is therefore quite appropriate that more than 225 years 
later the U.S. government still requires compromise to function properly.

How did the Constitution come to be written? What compromises were needed to ensure the ratification 
that made it into law? This chapter addresses these questions and also describes why the Constitution 
remains a living, changing document.
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Political Tradition

Learning Objectives

By the end of this section, you will be able to:
• Identify the origins of the core values in American political thought, including ideas regarding

representational government
• Summarize Great Britain’s actions leading to the American Revolution

American political ideas regarding liberty and self-government did not suddenly emerge full-blown at the
moment the colonists declared their independence from Britain. The varied strands of what became the
American republic had many roots, reaching far back in time and across the Atlantic Ocean to Europe.
Indeed, it was not new ideas but old ones that led the colonists to revolt and form a new nation.

POLITICAL THOUGHT IN THE AMERICAN COLONIES
The beliefs and attitudes that led to the call for independence had long been an important part of colonial
life. Of all the political thinkers who influenced American beliefs about government, the most important is
surely John Locke (Figure 1.2). The most significant contributions of Locke, a seventeenth-century English
philosopher, were his ideas regarding the relationship between government and natural rights, which
were believed to be God-given rights to life, liberty, and property.
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Figure 1.2 John Locke was one of the most influential thinkers of the Enlightenment. His writings form the basis for 
many modern political ideas.

Locke was not the first Englishman to suggest that people had rights. The British government had 
recognized its duty to protect the lives, liberties, and property of English citizens long before the settling 
of its North American colonies. In 1215, King John signed Magna Carta—a promise to his subjects that 
he and future monarchs would refrain from certain actions that harmed, or had the potential to harm, 
the people of England. Prominent in Magna Carta’s many provisions are protections for life, liberty, and 
property. For example, one of the document’s most famous clauses promises, “No freemen shall be taken, 
imprisoned . . . or in any way destroyed . . . except by the lawful judgment of his peers or by the law of the 
land.” Although it took a long time for modern ideas regarding due process to form, this clause lays the 
foundation for the Fifth and Sixth Amendments to the U.S. Constitution. While Magna Carta was intended 
to grant protections only to the English barons who were in revolt against King John in 1215, by the time 
of the American Revolution, English subjects, both in England and in North America, had come to regard 
the document as a cornerstone of liberty for men of all stations—a right that had been recognized by King 
John I in 1215, but the people had actually possessed long before then.
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could take them away. The natural rights Locke described, however, had been granted by God and thus
could never be abolished by human beings, even royal ones, or by the institutions they created.

So committed were the British to the protection of these natural rights that when the royal Stuart dynasty
began to intrude upon them in the seventeenth century, Parliament removed King James II, already
disliked because he was Roman Catholic, in the Glorious Revolution and invited his Protestant daughter
and her husband to rule the nation. Before offering the throne to William and Mary, however, Parliament
passed the English Bill of Rights in 1689. A bill of rights is a list of the liberties and protections possessed by
a nation’s citizens. The English Bill of Rights, heavily influenced by Locke’s ideas, enumerated the rights
of English citizens and explicitly guaranteed rights to life, liberty, and property. This document would
profoundly influence the U.S. Constitution and Bill of Rights.

American colonists also shared Locke’s concept of property rights. According to Locke, anyone who
invested labor in the commons—the land, forests, water, animals, and other parts of nature that were free
for the taking—might take as much of these as needed, by cutting trees, for example, or building a fence
around a field. The only restriction was that no one could take so much that others were deprived of their
right to take from the commons as well. In the colonists’ eyes, all free white males should have the right
to acquire property, and once it had been acquired, government had the duty to protect it. (The rights of
women remained greatly limited for many more years.)

Perhaps the most important of Locke’s ideas that influenced the British settlers of North America were
those regarding the origins and purpose of government. Most Europeans of the time believed the
institution of monarchy had been created by God, and kings and queens had been divinely appointed to
rule. Locke, however, theorized that human beings, not God, had created government. People sacrificed
a small portion of their freedom and consented to be ruled in exchange for the government’s protection
of their lives, liberty, and property. Locke called this implicit agreement between a people and their
government the social contract. Should government deprive people of their rights by abusing the power
given to it, the contract was broken and the people were no longer bound by its terms. The people could
thus withdraw their consent to obey and form another government for their protection.

The belief that government should not deprive people of their liberties and should be restricted in its
power over citizens’ lives was an important factor in the controversial decision by the American colonies to
declare independence from England in 1776. For Locke, withdrawing consent to be ruled by an established
government and forming a new one meant replacing one monarch with another. For those colonists intent
on rebelling, however, it meant establishing a new nation and creating a new government, one that would
be greatly limited in the power it could exercise over the people.

The desire to limit the power of government is closely related to the belief that people should govern
themselves. This core tenet of American political thought was rooted in a variety of traditions. First,
the British government did allow for a degree of self-government. Laws were made by Parliament,
and property-owning males were allowed to vote for representatives to Parliament. Thus, Americans
were accustomed to the idea of representative government from the beginning. For instance, Virginia
established its House of Burgesses in 1619. Upon their arrival in North America a year later, the English
Separatists who settled the Plymouth Colony, commonly known as the Pilgrims, promptly authored the
Mayflower Compact, an agreement to govern themselves according to the laws created by the male voters
of the colony.1 By the eighteenth century, all the colonies had established legislatures to which men were
elected to make the laws for their fellow colonists. When American colonists felt that this longstanding
tradition of representative self-government was threatened by the actions of Parliament and the King, the
American Revolution began.

THE AMERICAN REVOLUTION
The American Revolution began when a small and vocal group of colonists became convinced the king
and Parliament were abusing them and depriving them of their rights. By 1776, they had been living under
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the rule of the British government for more than a century, and England had long treated the thirteen 
colonies with a degree of benign neglect. Each colony had established its own legislature. Taxes imposed 
by England were low, and property ownership was more widespread than in England. People readily 
proclaimed their loyalty to the king. For the most part, American colonists were proud to be British citizens 
and had no desire to form an independent nation.

All this began to change in 1763 when the Seven Years War between Great Britain and France came to 
an end, and Great Britain gained control of most of the French territory in North America. The colonists 
had fought on behalf of Britain, and many colonists expected that after the war they would be allowed to 
settle on land west of the Appalachian Mountains that had been taken from France. However, their hopes 
were not realized. Hoping to prevent conflict with Indian tribes in the Ohio Valley, Parliament passed 
the Proclamation of 1763, which forbade the colonists to purchase land or settle west of the Appalachian 
Mountains.2

To pay its debts from the war and maintain the troops it left behind to protect the colonies, the British 
government had to take new measures to raise revenue. Among the acts passed by Parliament were laws 
requiring American colonists to pay British merchants with gold and silver instead of paper currency and 
a mandate that suspected smugglers be tried in vice-admiralty courts, without jury trials. What angered 
the colonists most of all, however, was the imposition of direct taxes: taxes imposed on individuals instead 
of on transactions.

Because the colonists had not consented to direct taxation, their primary objection was that it reduced their 
status as free men. The right of the people or their representatives to consent to taxation was enshrined 
in both Magna Carta and the English Bill of Rights. Taxes were imposed by the House of Commons, one 
of the two houses of the British Parliament. The North American colonists, however, were not allowed 
to elect representatives to that body. In their eyes, taxation by representatives they had not voted for 
was a denial of their rights. Members of the House of Commons and people living in England had 
difficulty understanding this argument. All British subjects had to obey the laws passed by Parliament, 
including the requirement to pay taxes. Those who were not allowed to vote, such as women and blacks, 
were considered to have virtual representation in the British legislature; representatives elected by those 
who could vote made laws on behalf of those who could not. Many colonists, however, maintained that 
anything except direct representation was a violation of their rights as English subjects.

The first such tax to draw the ire of colonists was the Stamp Act, passed in 1765, which required that almost 
all paper goods, such as diplomas, land deeds, contracts, and newspapers, have revenue stamps placed on 
them. The outcry was so great that the new tax was quickly withdrawn, but its repeal was soon followed 
by a series of other tax acts, such as the Townshend Acts (1767), which imposed taxes on many everyday 
objects such as glass, tea, and paint.

The taxes imposed by the Townshend Acts were as poorly received by the colonists as the Stamp Act 
had been. The Massachusetts legislature sent a petition to the king asking for relief from the taxes and 
requested that other colonies join in a boycott of British manufactured goods. British officials threatened to 
suspend the legislatures of colonies that engaged in a boycott and, in response to a request for help from 
Boston’s customs collector, sent a warship to the city in 1768. A few months later, British troops arrived, 
and on the evening of March 5, 1770, an altercation erupted outside the customs house. Shots rang out as 
the soldiers fired into the crowd (Figure 1.3). Several people were hit; three died immediately. Britain had 
taxed the colonists without their consent. Now, British soldiers had taken colonists’ lives.
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Figure 1.3 The Sons of Liberty circulated this sensationalized version of the events of March 5, 1770, in order to
promote the rightness of their cause; it depicts British soldiers firing on unarmed civilians in the event that became
known as the Boston Massacre. Later portrayals would more prominently feature Crispus Attucks, an African
American who was one of the first to die. Eight British soldiers were tried for murder as a result of the confrontation.

Following this event, later known as the Boston Massacre, resistance to British rule grew, especially in the
colony of Massachusetts. In December 1773, a group of Boston men boarded a ship in Boston harbor and
threw its cargo of tea, owned by the British East India Company, into the water to protest British policies,
including the granting of a monopoly on tea to the British East India Company, which many colonial
merchants resented.3 This act of defiance became known as the Boston Tea Party. Today, many who do
not agree with the positions of the Democratic or the Republican Party have organized themselves into an
oppositional group dubbed the Tea Party (Figure 1.4).

9Chapter 2 | The Constitution and Its Origins
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Figure 1.4 Members of the modern Tea Party movement claim to represent the same spirit as their colonial 
forebears in the iconic lithograph The Destruction of Tea at Boston Harbor (a) and protest against what they perceive 
as government’s interference with people’s rights. In April 2010, members of a Tea Party Express rally on the Boston 
Common signed a signature wall to record their protest (b). (credit b: modification of work by Tim Pierce)

In the early months of 1774, Parliament responded to this latest act of colonial defiance by passing a series 
of laws called the Coercive Acts, intended to punish Boston for leading resistance to British rule and to 
restore order in the colonies. These acts virtually abolished town meetings in Massachusetts and otherwise 
interfered with the colony’s ability to govern itself. This assault on Massachusetts and its economy enraged 
people throughout the colonies, and delegates from all the colonies except Georgia formed the First 
Continental Congress to create a unified opposition to Great Britain. Among other things, members of the 
institution developed a declaration of rights and grievances.

In May 1775, delegates met again in the Second Continental Congress. By this time, war with Great Britain 
had already begun, following skirmishes between colonial militiamen and British troops at Lexington and 
Concord, Massachusetts. Congress drafted a Declaration of Causes explaining the colonies’ reasons for 
rebellion. On July 2, 1776, Congress declared American independence from Britain and two days later 
signed the Declaration of Independence.

Drafted by Thomas Jefferson, the ... officially proclaimed the colonies’ separation from Britain. 
In it, Jefferson eloquently laid out the reasons for rebellion. God, he wrote, had given everyone the 
rights of life, liberty, and the pursuit of happiness. People had created governments to protect these 
rights and consented to be governed by them so long as government functioned as intended. However, 
“whenever any Form of Government becomes destructive of these ends, it is the Right of the People to 
alter or to abolish it, and to institute new Government.” Britain had deprived the colonists of their rights. 
The king had “establish[ed] . . . an absolute Tyranny over these States.” Just as their English forebears had 
removed King James II from the throne in 1689, the colonists now wished to establish a new rule.

Jefferson then proceeded to list the many ways in which the British monarch had abused his power and 
failed in his duties to his subjects. The king, Jefferson charged, had taxed the colonists without the consent 
of their elected representatives, interfered with their trade, denied them the right to trial by jury, and 
deprived them of their right to self-government. Such intrusions on their rights could not be tolerated. 
With their signing of the Declaration of Independence (Figure 1.5), the founders of the United States 
committed themselves to the creation of a new kind of government.
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Figure 1.5 The presentation of the Declaration of Independence is commemorated in a painting by John Trumbull in
1817. It was commissioned to hang in the Capitol in Washington, DC.

Thomas Jefferson explains in the Declaration of Independence
(http://www.openstaxcollege.org/l/29DeclarationIn) why many colonists felt the
need to form a new nation. His evocation of the natural rights of man and his list of
grievances against the king also served as the model for the Declaration of
Sentiments (http://www.openstaxcollege.org/l/29DeclarationSe) that was written

in 1848 in favor of giving women in the United States rights equal to those of men. View both documents
and compare.

2.2 The Articles of Confederation

Learning Objectives

By the end of this section, you will be able to:
• Describe the steps taken during and after the American Revolution to create a government
• Identify the main features of the Articles of Confederation
• Describe the crises resulting from key features of the Articles of Confederation

Waging a successful war against Great Britain required that the individual colonies, now sovereign states
that often distrusted one another, form a unified nation with a central government capable of directing
the country’s defense. Gaining recognition and aid from foreign nations would also be easier if the new
United States had a national government able to borrow money and negotiate treaties. Accordingly, the
Second Continental Congress called upon its delegates to create a new government strong enough to win
the country’s independence but not so powerful that it would deprive people of the very liberties for which
they were fighting.

PUTTING A NEW GOVERNMENT IN PLACE
The final draft of the Articles of Confederation, which formed the basis of the new nation’s government,
was accepted by Congress in November 1777 and submitted to the states for ratification. It would not

Link to Learning
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had done so. Maryland argued that all territory west of the Appalachians, to which some states had laid
claim, should instead be held by the national government as public land for the benefit of all the states.
When the last of these states, Virginia, relinquished its land claims in early 1781, Maryland approved the
Articles.4 A few months later, the British surrendered.

Americans wished their new government to be a republic, a regime in which the people, not a monarch,
held power and elected representatives to govern according to the rule of law. Many, however, feared that
a nation as large as the United States could not be ruled effectively as a republic. Many also worried that
even a government of representatives elected by the people might become too powerful and overbearing.
Thus, a confederation was created—an entity in which independent, self-governing states form a union
for the purpose of acting together in areas such as defense. Fearful of replacing one oppressive national
government with another, however, the framers of the Articles of Confederation created an alliance of
sovereign states held together by a weak central government.

View the Articles of Confederation (http://www.openstaxcollege.org/l/
29ArticlesConf) at the National Archives. The timeline for drafting and ratifying
the Articles of Confederation (http://www.openstaxcollege.org/l/29Arttimeline)
is available at the Library of Congress.

Link to Learning
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Following the Declaration of Independence, each of the thirteen states had drafted and ratified a 
constitution providing for a republican form of government in which political power rested in the hands 
of the people, although the right to vote was limited to free (white) men, and the property requirements 
for voting differed among the states. Each state had a governor and an elected legislature. In the new 
nation, the states remained free to govern their residents as they wished. The central government had 
authority to act in only a few areas, such as national defense, in which the states were assumed to have 
a common interest (and would, indeed, have to supply militias). This arrangement was meant to prevent 
the national government from becoming too powerful or abusing the rights of individual citizens. In 
the careful balance between power for the national government and liberty for the states, the Articles of 
Confederation favored the states.

Thus, powers given to the central government were severely limited. The Confederation Congress, 
formerly the Continental Congress, had the authority to exchange ambassadors and make treaties with 
foreign governments and Indian tribes, declare war, coin currency and borrow money, and settle disputes 
between states. Each state legislature appointed delegates to the Congress; these men could be recalled at 
any time. Regardless of its size or the number of delegates it chose to send, each state would have only 
one vote. Delegates could serve for no more than three consecutive years, lest a class of elite professional 
politicians develop. The nation would have no independent chief executive or judiciary. Nine votes were 
required before the central government could act, and the Articles of Confederation could be changed only 
by unanimous approval of all thirteen states.

WHAT WENT WRONG WITH THE ARTICLES?
The Articles of Confederation satisfied the desire of those in the new nation who wanted a weak central 
government with limited power. Ironically, however, their very success led to their undoing. It soon 
became apparent that, while they protected the sovereignty of the states, the Articles had created a central 
government too weak to function effectively.
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any perception of “taxation without representation,” the Articles of Confederation allowed only state
governments to levy taxes. To pay for its expenses, the national government had to request money from
the states, which were required to provide funds in proportion to the value of the land within their borders.
The states, however, were often negligent in this duty, and the national government was underfunded.
Without money, it could not pay debts owed from the Revolution and had trouble conducting foreign
affairs. For example, the inability of the U.S. government to raise sufficient funds to compensate colonists
who had remained loyal to Great Britain for their property losses during and after the American
Revolution was one of the reasons the British refused to evacuate the land west of the Appalachians.
The new nation was also unable to protect American ships from attacks by the Barbary pirates.5 Foreign
governments were also, understandably, reluctant to loan money to a nation that might never repay it
because it lacked the ability to tax its citizens.

The fiscal problems of the central government meant that the currency it issued, called the Continental,
was largely worthless and people were reluctant to use it. Furthermore, while the Articles of Confederation
had given the national government the power to coin money, they had not prohibited the states from
doing so as well. As a result, numerous state banks issued their own banknotes, which had the same
problems as the Continental. People who were unfamiliar with the reputation of the banks that had issued
the banknotes often refused to accept them as currency. This reluctance, together with the overwhelming
debts of the states, crippled the young nation’s economy.

The country’s economic woes were made worse by the fact that the central government also lacked
the power to impose tariffs on foreign imports or regulate interstate commerce. Thus, it was unable to
prevent British merchants from flooding the U.S. market with low-priced goods after the Revolution,
and American producers suffered from the competition. Compounding the problem, states often imposed
tariffs on items produced by other states and otherwise interfered with their neighbors’ trade.

The national government also lacked the power to raise an army or navy. Fears of a standing army in the
employ of a tyrannical government had led the writers of the Articles of Confederation to leave defense
largely to the states. Although the central government could declare war and agree to peace, it had to
depend upon the states to provide soldiers. If state governors chose not to honor the national government’s
request, the country would lack an adequate defense. This was quite dangerous at a time when England
and Spain still controlled large portions of North America (Table 1.1).

Problems with the Articles of Confederation

Weakness of the Articles of
Confederation

Why Was This a Problem?

The national government could
not impose taxes on citizens. It
could only request money from
the states.

Requests for money were usually not honored. As a result, the national
government did not have money to pay for national defense or fulfill its
other responsibilities.

The national government could
not regulate foreign trade or
interstate commerce.

The government could not prevent foreign countries from hurting
American competitors by shipping inexpensive products to the United
States. It could not prevent states from passing laws that interfered with
domestic trade.

The national government could
not raise an army. It had to
request the states to send men.

State governments could choose not to honor Congress’s request for troops.
This would make it hard to defend the nation.

Table 1.1 The Articles of Confederation suffered from many problems that could not be easily repaired. The
biggest problem was the lack of power given to the national government.

13Chapter 2 | The Constitution and Its Origins
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Weakness of the Articles of
Confederation

Why Was This a Problem?

Each state had only one vote in
Congress regardless of its size.

Populous states were less well represented.

The Articles could not be
changed without a unanimous
vote to do so.

Problems with the Articles could not be easily fixed.

There was no national judicial
system.

Judiciaries are important enforcers of national government power.

Table 1.1 The Articles of Confederation suffered from many problems that could not be easily repaired. The
biggest problem was the lack of power given to the national government.

The weaknesses of the Articles of Confederation, already recognized by many, became apparent to all as
a result of an uprising of Massachusetts farmers, led by Daniel Shays. Known as Shays’ Rebellion, the
incident panicked the governor of Massachusetts, who called upon the national government for assistance.
However, with no power to raise an army, the government had no troops at its disposal. After several
months, Massachusetts crushed the uprising with the help of local militias and privately funded armies,
but wealthy people were frightened by this display of unrest on the part of poor men and by similar
incidents taking place in other states.6 To find a solution and resolve problems related to commerce,
members of Congress called for a revision of the Articles of Confederation.
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Shays’ Rebellion: Symbol of Disorder and Impetus to Act

In the summer of 1786, farmers in western Massachusetts were heavily in debt, facing imprisonment and
the loss of their lands. They owed taxes that had gone unpaid while they were away fighting the British
during the Revolution. The Continental Congress had promised to pay them for their service, but the national
government did not have sufficient money. Moreover, the farmers were unable to meet the onerous new tax
burden Massachusetts imposed in order to pay its own debts from the Revolution.

Led by Daniel Shays (Figure 1.6), the heavily indebted farmers marched to a local courthouse demanding
relief. Faced with the refusal of many Massachusetts militiamen to arrest the rebels, with whom they
sympathized, Governor James Bowdoin called upon the national government for aid, but none was available.
The uprising was finally brought to an end the following year by a privately funded militia after the protestors’
unsuccessful attempt to raid the Springfield Armory.

Figure 1.6 This contemporary depiction of Continental Army veteran Daniel Shays (left) and Job Shattuck
(right), who led an uprising of Massachusetts farmers in 1786–1787 that prompted calls for a stronger
national government, appeared on the cover of Bickerstaff’s Genuine Boston Almanack for 1787.

Were Shays and his followers justified in their attacks on the government of Massachusetts? What rights might
they have sought to protect?

2.3 The Development of the Constitution

Learning Objectives

By the end of this section, you will be able to:
• Identify the conflicts present and the compromises reached in drafting the Constitution
• Summarize the core features of the structure of U.S. government under the Constitution

In 1786, Virginia and Maryland invited delegates from the other eleven states to meet in Annapolis,
Maryland, for the purpose of revising the Articles of Confederation. However, only five states sent
representatives. Because all thirteen states had to agree to any alteration of the Articles, the convention in
Annapolis could not accomplish its goal. Two of the delegates, Alexander Hamilton and James Madison,
requested that all states send delegates to a convention in Philadelphia the following year to attempt once
again to revise the Articles of Confederation. All the states except Rhode Island chose delegates to send to

Milestone

15Chapter 2 | The Constitution and Its Origins



SAMPLE CHAPTERS 
NOT FINAL DRAFT

16 Chapter 2 | The Constitution and Its Origins

the meeting, a total of seventy men in all, but many did not attend. Among those not in attendance were 
John Adams and Thomas Jefferson, both of whom were overseas representing the country as diplomats. 
Because the shortcomings of the Articles of Confederation proved impossible to overcome, the convention 
that met in Philadelphia in 1787 decided to create an entirely new government.

POINTS OF CONTENTION
Fifty-five delegates arrived in Philadelphia in May 1787 for the meeting that became known as the 
Constitutional Convention. Many wanted to strengthen the role and authority of the national government 
but feared creating a central government that was too powerful. They wished to preserve state autonomy, 
although not to a degree that prevented the states from working together collectively or made them 
entirely independent of the will of the national government. While seeking to protect the rights of 
individuals from government abuse, they nevertheless wished to create a society in which concerns for 
law and order did not give way in the face of demands for individual liberty. They wished to give 
political rights to all free men but also feared mob rule, which many felt would have been the result 
of Shays’ Rebellion had it succeeded. Delegates from small states did not want their interests pushed 
aside by delegations from more populous states like Virginia. And everyone was concerned about slavery. 
Representatives from southern states worried that delegates from states where it had been or was being 
abolished might try to outlaw the institution. Those who favored a nation free of the influence of slavery 
feared that southerners might attempt to make it a permanent part of American society. The only decision 
that all could agree on was the election of George Washington, the former commander of the Continental 
Army and hero of the American Revolution, as the president of the convention.

The Question of Representation: Small States vs. Large States
One of the first differences among the delegates to become clear was between those from large states, such 
as New York and Virginia, and those who represented small states, like Delaware. When discussing the 
structure of the government under the new constitution, the delegates from Virginia called for a bicameral 
legislature consisting of two houses. The number of a state’s representatives in each house was to be based 
on the state’s population. In each state, representatives in the lower house would be elected by popular 
vote. These representatives would then select their state’s representatives in the upper house from among 
candidates proposed by the state’s legislature. Once a representative’s term in the legislature had ended, 
the representative could not be reelected until an unspecified amount of time had passed.

Delegates from small states objected to this Virginia Plan. Another proposal, the New Jersey Plan, called 
for a unicameral legislature with one house, in which each state would have one vote. Thus, smaller states 
would have the same power in the national legislature as larger states. However, the larger states argued 
that because they had more residents, they should be allotted more legislators to represent their interests 
(Figure 1.7).
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Figure 1.7 The Virginia Plan called for a two-house legislature. Representation in both houses would be based on
population. A state’s representatives in one house would be elected by the state’s voters. These representatives
would then appoint representatives to the second house from among candidates chosen by the state’s legislature.
The New Jersey Plan favored maintaining a one-house Congress with each state being equally represented.

Slavery and Freedom
Another fundamental division separated the states. Following the Revolution, some of the northern
states had either abolished slavery or instituted plans by which slaves would gradually be emancipated.
Pennsylvania, for example, had passed the Act for the Gradual Abolition of Slavery in 1780. All people
born in the state to enslaved mothers after the law’s passage would become indentured servants to be
set free at age twenty-eight. In 1783, Massachusetts had freed all enslaved people within the state. Many
Americans believed slavery was opposed to the ideals stated in the Declaration of Independence. Others
felt it was inconsistent with the teachings of Christianity. Some feared for the safety of the country’s white
population if the number of slaves and white Americans’ reliance on them increased. Although some
southerners shared similar sentiments, none of the southern states had abolished slavery and none wanted
the Constitution to interfere with the institution. In addition to supporting the agriculture of the South,
slaves could be taxed as property and counted as population for purposes of a state’s representation in the
government.

Federal Supremacy vs. State Sovereignty
Perhaps the greatest division among the states split those who favored a strong national government
and those who favored limiting its powers and allowing states to govern themselves in most matters.
Supporters of a strong central government argued that it was necessary for the survival and efficient
functioning of the new nation. Without the authority to maintain and command an army and navy, the
nation could not defend itself at a time when European powers still maintained formidable empires in
North America. Without the power to tax and regulate trade, the government would not have enough
money to maintain the nation’s defense, protect American farmers and manufacturers from foreign
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foreign embassies, or pay federal judges and other government officials. Furthermore, other countries
would be reluctant to loan money to the United States if the federal government lacked the ability to
impose taxes in order to repay its debts. Besides giving more power to populous states, the Virginia Plan
also favored a strong national government that would legislate for the states in many areas and would
have the power to veto laws passed by state legislatures.

Others, however, feared that a strong national government might become too powerful and use its
authority to oppress citizens and deprive them of their rights. They advocated a central government
with sufficient authority to defend the nation but insisted that other powers be left to the states, which
were believed to be better able to understand and protect the needs and interests of their residents. Such
delegates approved the approach of the New Jersey Plan, which retained the unicameral Congress that had
existed under the Articles of Confederation. It gave additional power to the national government, such as
the power to regulate interstate and foreign commerce and to compel states to comply with laws passed
by Congress. However, states still retained a lot of power, including power over the national government.
Congress, for example, could not impose taxes without the consent of the states. Furthermore, the nation’s
chief executive, appointed by the Congress, could be removed by Congress if state governors demanded
it.

Individual Liberty vs. Social Stability
The belief that the king and Parliament had deprived colonists of their liberties had led to the Revolution,
and many feared the government of the United States might one day attempt to do the same. They wanted
and expected their new government to guarantee the rights of life, liberty, and property. Others believed
it was more important for the national government to maintain order, and this might require it to limit
personal liberty at times. All Americans, however, desired that the government not intrude upon people’s
rights to life, liberty, and property without reason.

COMPROMISE AND THE CONSTITUTIONAL DESIGN OF AMERICAN GOVERNMENT
Beginning in May 1787 and throughout the long, hot Philadelphia summer, the delegations from twelve
states discussed, debated, and finally—after compromising many times—by September had worked out
a new blueprint for the nation. The document they created, the U.S. Constitution, was an ingenious
instrument that allayed fears of a too-powerful central government and solved the problems that had
beleaguered the national government under the Articles of Confederation. For the most part, it also
resolved the conflicts between small and large states, northern and southern states, and those who favored
a strong federal government and those who argued for state sovereignty.

The closest thing to minutes of the Constitutional Convention is the collection of
James Madison’s letters and notes (http://www.openstaxcollege.org/l/
29MadisonPapers) about the proceedings in Philadelphia. Several such letters and
notes may be found at the Library of Congress’s American Memory project.

Link to Learning
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The Great Compromise
The Constitution consists of a preamble and seven articles. The first three articles divide the national 
government into three branches—Congress, the executive branch, and the federal judiciary—and describe 
the powers and responsibilities of each. In Article I, ten sections describe the structure of Congress, the 
basis for representation and the requirements for serving in Congress, the length of Congressional terms,
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reached by the delegates regarding such issues as representation, slavery, and national power.

After debating at length over whether the Virginia Plan or the New Jersey Plan provided the best model for
the nation’s legislature, the framers of the Constitution had ultimately arrived at what is called the Great
Compromise, suggested by Roger Sherman of Connecticut. Congress, it was decided, would consist of
two chambers: the Senate and the House of Representatives. Each state, regardless of size, would have two
senators, making for equal representation as in the New Jersey Plan. Representation in the House would be
based on population. Senators were to be appointed by state legislatures, a variation on the Virginia Plan.
Members of the House of Representatives would be popularly elected by the voters in each state. Elected
members of the House would be limited to two years in office before having to seek reelection, and those
appointed to the Senate by each state’s political elite would serve a term of six years.

Congress was given great power, including the power to tax, maintain an army and a navy, and regulate
trade and commerce. Congress had authority that the national government lacked under the Articles
of Confederation. It could also coin and borrow money, grant patents and copyrights, declare war, and
establish laws regulating naturalization and bankruptcy. While legislation could be proposed by either
chamber of Congress, it had to pass both chambers by a majority vote before being sent to the president
to be signed into law, and all bills to raise revenue had to begin in the House of Representatives. Only
those men elected by the voters to represent them could impose taxes upon them. There would be no more
taxation without representation.

The Three-Fifths Compromise and the Debates over Slavery
The Great Compromise that determined the structure of Congress soon led to another debate, however.
When states took a census of their population for the purpose of allotting House representatives, should
slaves be counted? Southern states were adamant that they should be, while delegates from northern
states were vehemently opposed, arguing that representatives from southern states could not represent
the interests of enslaved people. If slaves were not counted, however, southern states would have far
fewer representatives in the House than northern states did. For example, if South Carolina were allotted
representatives based solely on its free population, it would receive only half the number it would have
received if slaves, who made up approximately 43 percent of the population, were included.7

The Three-Fifths Compromise, illustrated in Figure 1.8, resolved the impasse, although not in a manner
that truly satisfied anyone. For purposes of Congressional apportionment, slaveholding states were
allowed to count all their free population, including free African Americans and 60 percent (three-fifths)
of their enslaved population. To mollify the north, the compromise also allowed counting 60 percent
of a state’s slave population for federal taxation, although no such taxes were ever collected. Another
compromise regarding the institution of slavery granted Congress the right to impose taxes on imports in
exchange for a twenty-year prohibition on laws attempting to ban the importation of slaves to the United
States, which would hurt the economy of southern states more than that of northern states. Because the
southern states, especially South Carolina, had made it clear they would leave the convention if abolition
were attempted, no serious effort was made by the framers to abolish slavery in the new nation, even
though many delegates disapproved of the institution.
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Figure 1.8 This infographic shows the methods proposed for counting slave populations and the resulting Three-
Fifths Compromise.

Indeed, the Constitution contained two protections for slavery. Article I postponed the abolition of the 
foreign slave trade until 1808, and in the interim, those in slaveholding states were allowed to import 
as many slaves as they wished.8 Furthermore, the Constitution placed no restrictions on the domestic 
slave trade, so residents of one state could still sell enslaved people to other states. Article IV of the 
Constitution—which, among other things, required states to return fugitives to the states where they had 
been charged with crimes—also prevented slaves from gaining their freedom by escaping to states where 
slavery had been abolished. Clause 3 of Article IV (known as the fugitive slave clause) allowed slave 
owners to reclaim their human property in the states where slaves had fled.9

Separation of Powers and Checks and Balances
Although debates over slavery and representation in Congress occupied many at the convention, the chief 
concern was the challenge of increasing the authority of the national government while ensuring that it did 
not become too powerful. The framers resolved this problem through a separation of powers, dividing the 
national government into three separate branches and assigning different responsibilities to each one, as 
shown in Figure 1.9. They also created a system of checks and balances by giving each of three branches 
of government the power to restrict the actions of the others, thus requiring them to work together.
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Figure 1.9 To prevent the national government, or any one group within it, from becoming too powerful, the
Constitution divided the government into three branches with different powers. No branch could function without the
cooperation of the others, and each branch could restrict the powers of the others.

Congress was given the power to make laws, but the executive branch, consisting of the president and the
vice president, and the federal judiciary, notably the Supreme Court, were created to, respectively, enforce
laws and try cases arising under federal law. Neither of these branches had existed under the Articles of
Confederation. Thus, Congress can pass laws, but its power to do so can be checked by the president, who
can veto potential legislation so that it cannot become a law. Later, in the 1803 case of Marbury v. Madison,
the U.S. Supreme Court established its own authority to rule on the constitutionality of laws, a process
called judicial review.

Other examples of checks and balances include the ability of Congress to limit the president’s veto. Should
the president veto a bill passed by both houses of Congress, the bill is returned to Congress to be voted
on again. If the bill passes both the House of Representatives and the Senate with a two-thirds vote in its
favor, it becomes law even though the president has refused to sign it.

Congress is also able to limit the president’s power as commander-in-chief of the armed forces by refusing
to declare war or provide funds for the military. To date, the Congress has never refused a president’s
request for a declaration of war. The president must also seek the advice and consent of the Senate before
appointing members of the Supreme Court and ambassadors, and the Senate must approve the ratification
of all treaties signed by the president. Congress may even remove the president from office. To do this,
both chambers of Congress must work together. The House of Representatives impeaches the president by
bringing formal charges against him or her, and the Senate tries the case in a proceeding overseen by the
Chief Justice of the Supreme Court. The president is removed from office if found guilty.

According to political scientist Richard Neustadt, the system of separation of powers and checks and
balances does not so much allow one part of government to control another as it encourages the branches
to cooperate. Instead of a true separation of powers, the Constitutional Convention “created a government
of separated institutions sharing powers.”10 For example, knowing the president can veto a law he or she
disapproves, Congress will attempt to draft a bill that addresses the president’s concerns before sending it
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use this power sparingly.

Federal Power vs. State Power
The strongest guarantee that the power of the national government would be restricted and the states
would retain a degree of sovereignty was the framers’ creation of a federal system of government. In a
federal system, power is divided between the federal (or national) government and the state governments.
Great or explicit powers, called enumerated powers, were granted to the federal government to declare
war, impose taxes, coin and regulate currency, regulate foreign and interstate commerce, raise and
maintain an army and a navy, maintain a post office, make treaties with foreign nations and with Native
American tribes, and make laws regulating the naturalization of immigrants.

All powers not expressly given to the national government, however, were intended to be exercised by the
states. These powers are known as reserved powers (Figure 1.10). Thus, states remained free to pass laws
regarding such things as intrastate commerce (commerce within the borders of a state) and marriage. Some
powers, such as the right to levy taxes, were given to both the state and federal governments. Both the
states and the federal government have a chief executive to enforce the laws (a governor and the president,
respectively) and a system of courts.
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Figure 1.10 Reserve powers allow the states to pass intrastate legislation, such as laws on commerce, drug use, 
and marriage (a). However, sometimes judicial rulings at the federal level may supersede such legislation, as 
happened in Obergefell v. Hodges (2015), the recent Supreme Court case regarding marriage equality (b). (credit a: 
modification of work by Damian Gadal; credit b: modification of work by Ludovic Bertron)

Although the states retained a considerable degree of sovereignty, the supremacy clause in Article VI of 
the Constitution proclaimed that the Constitution, laws passed by Congress, and treaties made by the 
federal government were “the supreme Law of the Land.” In the event of a conflict between the states 
and the national government, the national government would triumph. Furthermore, although the federal 
government was to be limited to those powers enumerated in the Constitution, Article I provided for the 
expansion of Congressional powers if needed. The “necessary and proper” clause of Article I provides 
that Congress may “make all Laws which shall be necessary and proper for carrying into Execution the 
foregoing [enumerated] Powers, and all other Powers vested by this Constitution in the Government of 
the United States, or in any Department or Officer thereof.”

The Constitution also gave the federal government control over all “Territory or other Property belonging 
to the United States.” This would prove problematic when, as the United States expanded westward 
and population growth led to an increase in the power of the northern states in Congress, the federal 
government sought to restrict the expansion of slavery into newly acquired territories.
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A growing number of institutes and study centers focus on the Constitution and the
founding of the republic. Examples such as the Institute for the American
Constitutional Heritage (http://www.openstaxcollege.org/l/29Heritage) and the
Bill of Rights Institute (http://www.openstaxcollege.org/l/29BillRightsIns) have
informative public websites with documents and videos. Another example is the

National Constitution Center (http://www.openstaxcollege.org/l/29NatlConstCtr) that also holds
programs related to aspects of the enduring U.S. Constitution.

2.4 The Ratification of the Constitution

Learning Objectives

By the end of this section, you will be able to:
• Identify the steps required to ratify the Constitution
• Describe arguments the framers raised in support of a strong national government and

counterpoints raised by the Anti-Federalists

On September 17, 1787, the delegates to the Constitutional Convention in Philadelphia voted to approve
the document they had drafted over the course of many months. Some did not support it, but the majority
did. Before it could become the law of the land, however, the Constitution faced another hurdle. It had to
be ratified by the states.

THE RATIFICATION PROCESS
Article VII, the final article of the Constitution, required that before the Constitution could become law and
a new government could form, the document had to be ratified by nine of the thirteen states. Eleven days
after the delegates at the Philadelphia convention approved it, copies of the Constitution were sent to each
of the states, which were to hold ratifying conventions to either accept or reject it.

This approach to ratification was an unusual one. Since the authority inherent in the Articles of
Confederation and the Confederation Congress had rested on the consent of the states, changes to the
nation’s government should also have been ratified by the state legislatures. Instead, by calling upon state
legislatures to hold ratification conventions to approve the Constitution, the framers avoided asking the
legislators to approve a document that would require them to give up a degree of their own power. The
men attending the ratification conventions would be delegates elected by their neighbors to represent
their interests. They were not being asked to relinquish their power; in fact, they were being asked to
place limits upon the power of their state legislators, whom they may not have elected in the first place.
Finally, because the new nation was to be a republic in which power was held by the people through their
elected representatives, it was considered appropriate to leave the ultimate acceptance or rejection of the
Constitution to the nation’s citizens. If convention delegates, who were chosen by popular vote, approved
it, then the new government could rightly claim that it ruled with the consent of the people.

The greatest sticking point when it came to ratification, as it had been at the Constitutional Convention
itself, was the relative power of the state and federal governments. The framers of the Constitution
believed that without the ability to maintain and command an army and navy, impose taxes, and force
the states to comply with laws passed by Congress, the young nation would not survive for very long.
But many people resisted increasing the powers of the national government at the expense of the states.
Virginia’s Patrick Henry, for example, feared that the newly created office of president would place

Link to Learning
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tax its citizens. This right, Henry believed, should remain with the states.

Other delegates, such as Edmund Randolph of Virginia, disapproved of the Constitution because it created
a new federal judicial system. Their fear was that the federal courts would be too far away from where
those who were tried lived. State courts were located closer to the homes of both plaintiffs and defendants,
and it was believed that judges and juries in state courts could better understand the actions of those who
appeared before them. In response to these fears, the federal government created federal courts in each of
the states as well as in Maine, which was then part of Massachusetts, and Kentucky, which was part of
Virginia.11

Perhaps the greatest source of dissatisfaction with the Constitution was that it did not guarantee protection
of individual liberties. State governments had given jury trials to residents charged with violating the law
and allowed their residents to possess weapons for their protection. Some had practiced religious tolerance
as well. The Constitution, however, did not contain reassurances that the federal government would do so.
Although it provided for habeas corpus and prohibited both a religious test for holding office and granting
noble titles, some citizens feared the loss of their traditional rights and the violation of their liberties. This
led many of the Constitution’s opponents to call for a bill of rights and the refusal to ratify the document
without one. The lack of a bill of rights was especially problematic in Virginia, as the Virginia Declaration
of Rights was the most extensive rights-granting document among the states. The promise that a bill of
rights would be drafted for the Constitution persuaded delegates in many states to support ratification.12

Thomas Jefferson on the Bill of Rights

John Adams and Thomas Jefferson carried on a lively correspondence regarding the ratification of the
Constitution. In the following excerpt (reproduced as written) from a letter dated March 15, 1789, after the
Constitution had been ratified by nine states but before it had been approved by all thirteen, Jefferson reiterates
his previously expressed concerns that a bill of rights to protect citizens’ freedoms was necessary and should
be added to the Constitution:

“In the arguments in favor of a declaration of rights, . . . I am happy to find that on the whole you are
a friend to this amendment. The Declaration of rights is like all other human blessings alloyed with
some inconveniences, and not accomplishing fully it’s object. But the good in this instance vastly
overweighs the evil. . . . This instrument [the Constitution] forms us into one state as to certain
objects, and gives us a legislative & executive body for these objects. It should therefore guard us
against their abuses of power. . . . Experience proves the inefficacy of a bill of rights. True. But
tho it is not absolutely efficacious under all circumstances, it is of great potency always, and rarely
inefficacious. . . . There is a remarkeable difference between the . . . Inconveniences which attend
a Declaration of rights, & those which attend the want of it. . . . The inconveniences of the want of
a Declaration are permanent, afflicting & irreparable: they are in constant progression from bad to
worse.”13

What were some of the inconveniences of not having a bill of rights that Jefferson mentioned? Why did he
decide in favor of having one?

Insider Perspective
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It was clear how some states would vote. Smaller states, like Delaware, favored the Constitution. Equal 
representation in the Senate would give them a degree of equality with the larger states, and a strong 
national government with an army at its command would be better able to defend them than their state 
militias could. Larger states, however, had significant power to lose. They did not believe they needed the 
federal government to defend them and disliked the prospect of having to provide tax money to support 
the new government. Thus, from the very beginning, the supporters of the Constitution feared that New 
York, Massachusetts, Pennsylvania, and Virginia would refuse to ratify it. That would mean all nine of
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even sent delegates to the convention in Philadelphia. And even if it joined the other states in ratifying the
document and the requisite nine votes were cast, the new nation would not be secure without its largest,
wealthiest, and most populous states as members of the union.

THE RATIFICATION CAMPAIGN
On the question of ratification, citizens quickly separated into two groups: Federalists and Anti-
Federalists. The Federalists supported it. They tended to be among the elite members of society—wealthy
and well-educated landowners, businessmen, and former military commanders who believed a strong
government would be better for both national defense and economic growth. A national currency, which
the federal government had the power to create, would ease business transactions. The ability of the
federal government to regulate trade and place tariffs on imports would protect merchants from foreign
competition. Furthermore, the power to collect taxes would allow the national government to fund internal
improvements like roads, which would also help businessmen. Support for the Federalists was especially
strong in New England.

Opponents of ratification were called Anti-Federalists. Anti-Federalists feared the power of the national
government and believed state legislatures, with which they had more contact, could better protect their
freedoms. Although some Anti-Federalists, like Patrick Henry, were wealthy, most distrusted the elite and
believed a strong federal government would favor the rich over those of “the middling sort.” This was
certainly the fear of Melancton Smith, a New York merchant and landowner, who believed that power
should rest in the hands of small, landowning farmers of average wealth who “are more temperate, of
better morals and less ambitious than the great.”14 Even members of the social elite, like Henry, feared that
the centralization of power would lead to the creation of a political aristocracy, to the detriment of state
sovereignty and individual liberty.

Related to these concerns were fears that the strong central government Federalists advocated for would
levy taxes on farmers and planters, who lacked the hard currency needed to pay them. Many also believed
Congress would impose tariffs on foreign imports that would make American agricultural products less
welcome in Europe and in European colonies in the western hemisphere. For these reasons, Anti-Federalist
sentiment was especially strong in the South.

Some Anti-Federalists also believed that the large federal republic that the Constitution would create could
not work as intended. Americans had long believed that virtue was necessary in a nation where people
governed themselves (i.e., the ability to put self-interest and petty concerns aside for the good of the larger
community). In small republics, similarities among members of the community would naturally lead them
to the same positions and make it easier for those in power to understand the needs of their neighbors. In a
larger republic, one that encompassed nearly the entire Eastern Seaboard and ran west to the Appalachian
Mountains, people would lack such a strong commonality of interests.15

Likewise, Anti-Federalists argued, the diversity of religion tolerated by the Constitution would prevent
the formation of a political community with shared values and interests. The Constitution contained no
provisions for government support of churches or of religious education, and Article VI explicitly forbade
the use of religious tests to determine eligibility for public office. This caused many, like Henry Abbot of
North Carolina, to fear that government would be placed in the hands of “pagans . . . and Mahometans
[Muslims].”16

It is difficult to determine how many people were Federalists and how many were Anti-Federalists in 1787.
The Federalists won the day, but they may not have been in the majority. First, the Federalist position
tended to win support among businessmen, large farmers, and, in the South, plantation owners. These
people tended to live along the Eastern Seaboard. In 1787, most of the states were divided into voting
districts in a manner that gave more votes to the eastern part of the state than to the western part.17 Thus,
in some states, like Virginia and South Carolina, small farmers who may have favored the Anti-Federalist
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east. Small settlements may also have lacked the funds to send delegates to the convention.18

In all the states, educated men authored pamphlets and published essays and cartoons arguing either for
or against ratification (Figure 1.11). Although many writers supported each position, it is the Federalist
essays that are now best known. The arguments these authors put forth, along with explicit guarantees
that amendments would be added to protect individual liberties, helped to sway delegates to ratification
conventions in many states.

Figure 1.11 This Massachusetts Sentinel cartoon (a) encourages the state’s voters to join Georgia and neighboring
Connecticut in ratifying the Constitution. Less than a month later, on February 6, 1788, Massachusetts became the
sixth member of the newly formed federal union (b).

For obvious reasons, smaller, less populous states favored the Constitution and the protection of a strong
federal government. As shown in Figure 1.12, Delaware and New Jersey ratified the document within a
few months after it was sent to them for approval in 1787. Connecticut ratified it early in 1788. Some of the
larger states, such as Pennsylvania and Massachusetts, also voted in favor of the new government. New
Hampshire became the ninth state to ratify the Constitution in the summer of 1788.
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Figure 1.12 This timeline shows the order in which states ratified the new Constitution. Small states that would 
benefit from the protection of a larger union ratified the Constitution fairly quickly, such as Delaware and Connecticut. 
Larger, more populous states like Virginia and New York took longer. The last state to ratify was Rhode Island, a state 
that had always proven reluctant to act alongside the others.

  



SAMPLE CHAPTERS 
NOT FINAL DRAFTAlthough the Constitution went into effect following ratification by New Hampshire, four states still

remained outside the newly formed union. Two were the wealthy, populous states of Virginia and New
York. In Virginia, James Madison’s active support and the intercession of George Washington, who wrote
letters to the convention, changed the minds of many. Some who had initially opposed the Constitution,
such as Edmund Randolph, were persuaded that the creation of a strong union was necessary for the
country’s survival and changed their position. Other Virginia delegates were swayed by the promise that
a bill of rights similar to the Virginia Declaration of Rights would be added after the Constitution was
ratified. On June 25, 1788, Virginia became the tenth state to grant its approval.

The approval of New York was the last major hurdle. Facing considerable opposition to the Constitution
in that state, Alexander Hamilton, James Madison, and John Jay wrote a series of essays, beginning in 1787,
arguing for a strong federal government and support of the Constitution (Figure 1.13). Later compiled as
The Federalist and now known as The Federalist Papers, these eighty-five essays were originally published
in newspapers in New York and other states under the name of Publius, a supporter of the Roman
Republic.

Figure 1.13 From 1787 to 1788, Alexander Hamilton, James Madison, and John Jay authored a series of essays
intended to convince Americans, especially New Yorkers, to support the new Constitution. These essays, which
originally appeared in newspapers, were collected and published together under the title The Federalist in 1788. They
are now known as The Federalist Papers.
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to James Madison (Figure 1.14), the author assured readers they did not need to fear that the national
government would grow too powerful. The federal system, in which power was divided between the
national and state governments, and the division of authority within the federal government into separate
branches would prevent any one part of the government from becoming too strong. Furthermore, tyranny
could not arise in a government in which “the legislature necessarily predominates.” Finally, the desire of
office holders in each branch of government to exercise the powers given to them, described as “personal
motives,” would encourage them to limit any attempt by the other branches to overstep their authority.
According to Madison, “Ambition must be made to counteract ambition.”

Other essays countered different criticisms made of the Constitution and echoed the argument in favor
of a strong national government. In Federalist No. 35, for example, Hamilton (Figure 1.14) argued that
people’s interests could in fact be represented by men who were not their neighbors. Indeed, Hamilton
asked rhetorically, would American citizens best be served by a representative “whose observation does
not travel beyond the circle of his neighbors and his acquaintances” or by someone with more extensive
knowledge of the world? To those who argued that a merchant and land-owning elite would come to
dominate Congress, Hamilton countered that the majority of men currently sitting in New York’s state
senate and assembly were landowners of moderate wealth and that artisans usually chose merchants,
“their natural patron[s] and friend[s],” to represent them. An aristocracy would not arise, and if it did, its
members would have been chosen by lesser men. Similarly, Jay reminded New Yorkers in Federalist No. 2
that union had been the goal of Americans since the time of the Revolution. A desire for union was natural
among people of such “similar sentiments” who “were united to each other by the strongest ties,” and the
government proposed by the Constitution was the best means of achieving that union.
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Figure 1.14 James Madison (a) played a vital role in the formation of the Constitution. He was an important 
participant in the Constitutional Convention and authored many of The Federalist Papers. Despite the fact that he did 
not believe that a Bill of Rights was necessary, he wrote one in order to allay the fears of those who believed the 
federal government was too powerful. He also served as Thomas Jefferson’s vice president and was elected 
president himself in 1808. Alexander Hamilton (b) was one of the greatest political minds of the early United States. 
He authored the majority of The Federalist Papers and served as Secretary of the Treasury in George Washington’s 
administration.
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would come to dominate the nation’s politics were also addressed by Madison in Federalist No. 10.
Americans need not fear the power of factions or special interests, he argued, for the republic was too big
and the interests of its people too diverse to allow the development of large, powerful political parties.
Likewise, elected representatives, who were expected to “possess the most attractive merit,” would protect
the government from being controlled by “an unjust and interested [biased in favor of their own interests]
majority.”

For those who worried that the president might indeed grow too ambitious or king-like, Hamilton, in
Federalist No. 68, provided assurance that placing the leadership of the country in the hands of one person
was not dangerous. Electors from each state would select the president. Because these men would be
members of a “transient” body called together only for the purpose of choosing the president and would
meet in separate deliberations in each state, they would be free of corruption and beyond the influence of
the “heats and ferments” of the voters. Indeed, Hamilton argued in Federalist No. 70, instead of being afraid
that the president would become a tyrant, Americans should realize that it was easier to control one person
than it was to control many. Furthermore, one person could also act with an “energy” that Congress did
not possess. Making decisions alone, the president could decide what actions should be taken faster than
could Congress, whose deliberations, because of its size, were necessarily slow. At times, the “decision,
activity, secrecy, and dispatch” of the chief executive might be necessary.

The Library of Congress has The Federalist Papers
(http://www.openstaxcollege.org/l/29FedPapers) on their website. The Anti-
Federalists also produced a body of writings, less extensive than The Federalists
Papers, which argued against the ratification of the Constitution. However, these
were not written by one small group of men as The Federalist Papers had been. A

collection of the writings that are unofficially called The Anti-Federalist Papers
(http://www.openstaxcollege.org/l/29AntiFedPapers) is also available online.

The arguments of the Federalists were persuasive, but whether they actually succeeded in changing the
minds of New Yorkers is unclear. Once Virginia ratified the Constitution on June 25, 1788, New York
realized that it had little choice but to do so as well. If it did not ratify the Constitution, it would be the last
large state that had not joined the union. Thus, on July 26, 1788, the majority of delegates to New York’s
ratification convention voted to accept the Constitution. A year later, North Carolina became the twelfth
state to approve. Alone and realizing it could not hope to survive on its own, Rhode Island became the last
state to ratify, nearly two years after New York had done so.

Link to Learning
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Term Limits

One of the objections raised to the Constitution’s new government was that it did not set term limits for
members of Congress or the president. Those who opposed a strong central government argued that this
failure could allow a handful of powerful men to gain control of the nation and rule it for as long as they wished.
Although the framers did not anticipate the idea of career politicians, those who supported the Constitution
argued that reelecting the president and reappointing senators by state legislatures would create a body of
experienced men who could better guide the country through crises. A president who did not prove to be a
good leader would be voted out of office instead of being reelected. In fact, presidents long followed George
Washington’s example and limited themselves to two terms. Only in 1951, after Franklin Roosevelt had been
elected four times, was the Twenty-Second Amendment passed to restrict the presidency to two terms.

Are term limits a good idea? Should they have originally been included in the Constitution? Why or why not?
Are there times when term limits might not be good?

2.5 Constitutional Change

Learning Objectives

By the end of this section, you will be able to:
• Describe how the Constitution can be formally amended
• Explain the contents and significance of the Bill of Rights
• Discuss the importance of the Thirteenth, Fourteenth, Fifteenth, and Nineteenth Amendments

Finding a Middle Ground
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A major problem with the Articles of Confederation had been the nation’s inability to change them without 
the unanimous consent of all the states. The framers learned this lesson well. One of the strengths they 
built into the Constitution was the ability to amend it to meet the nation’s needs, reflect the changing times, 
and address concerns or structural elements they had not anticipated.

THE AMENDMENT PROCESS
Since ratification in 1789, the Constitution has been amended only twenty-seven times. The first ten 
amendments were added in 1791. Responding to charges by Anti-Federalists that the Constitution made 
the national government too powerful and provided no protections for the rights of individuals, the 
newly elected federal government tackled the issue of guaranteeing liberties for American citizens. James 
Madison, a member of Congress from Virginia, took the lead in drafting nineteen potential changes to the 
Constitution.

Madison followed the procedure outlined in Article V that says amendments can originate from one of two 
sources. First, they can be proposed by Congress. Then, they must be approved by a two-thirds majority 
in both the House and the Senate before being sent to the legislatures in all the states. If three-quarters of 
state legislatures vote to approve an amendment, it becomes part of the Constitution. A second method 
allows for the petitioning of Congress by the states: Upon receiving such petitions from two-thirds of the 
states, Congress must call a convention for the purpose of proposing amendments, which would then 
be forwarded to the states for ratification by the required three-quarters. All the current Constitutional 
amendments were created using the first method.

Having drafted nineteen proposed amendments, Madison submitted them to Congress. Only twelve were 
approved by two-thirds of both the Senate and the House of Representatives and sent to the states for
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ten amendments were added to the Constitution and became known as the Bill of Rights.

The ability to change the Constitution has made it a flexible, living document that can respond to the
nation’s changing needs and has helped it remain in effect for more than 225 years. At the same time, the
framers made amending the document sufficiently difficult that it has not been changed repeatedly; only
seventeen amendments have been added since the ratification of the first ten (one of these, the Twenty-
Seventh Amendment, was among Madison’s rejected nine proposals).

KEY CONSTITUTIONAL CHANGES
The Bill of Rights was intended to quiet the fears of Anti-Federalists that the Constitution did not
adequately protect individual liberties and thus encourage their support of the new national government.
Many of these first ten amendments were based on provisions of the English Bill of Rights and the
Virginia Declaration of Rights. For example, the right to bear arms for protection (Second Amendment),
the right not to have to provide shelter and provision for soldiers in peacetime (Third Amendment), the
right to a trial by jury (Sixth and Seventh Amendments), and protection from excessive fines and from
cruel and unusual punishment (Eighth Amendment) are taken from the English Bill of Rights. The Fifth
Amendment, which requires among other things that people cannot be deprived of their life, liberty, or
property except by a legal proceeding, was also greatly influenced by English law as well as the protections
granted to Virginians in the Virginia Declaration of Rights.

Learn more about the formal process of amending the Constitution
(http://www.openstaxcollege.org/l/29AmendProcess) and view exhibits related to
the passage of specific amendments at the National Archives website.

Other liberties, however, do not derive from British precedents. The protections for religion, speech, the
press, and assembly that are granted by the First Amendment did not exist under English law. (The right to
petition the government did, however.) The prohibition in the First Amendment against the establishment
of an official church by the federal government differed significantly from both English precedent and the
practice of several states that had official churches. The Fourth Amendment, which protects Americans
from unwarranted search and seizure of their property, was also new.

The Ninth and Tenth Amendments were intended to provide yet another assurance that people’s rights
would be protected and that the federal government would not become too powerful. The Ninth
Amendment guarantees that liberties extend beyond those described in the preceding documents. This
was an important acknowledgment that the protected rights were extensive, and the government should
not attempt to interfere with them. The Supreme Court, for example, has held that the Ninth Amendment
protects the right to privacy even though none of the preceding amendments explicitly mentions this right.
The Tenth Amendment, one of the first submitted to the states for ratification, ensures that states possess
all powers not explicitly assigned to the federal government by the Constitution. This guarantee protects
states’ reserved powers to regulate such things as marriage, divorce, and intrastate transportation and
commerce, and to pass laws affecting education and public health and safety.

Of the later amendments only one, the Twenty-First, repealed another amendment, the Eighteenth, which
had prohibited the manufacture, import, export, distribution, transportation, and sale of alcoholic
beverages. Other amendments rectify problems that have arisen over the years or that reflect changing
times. For example, the Seventeenth Amendment, ratified in 1913, gave voters the right to directly elect

Link to Learning
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U.S. senators. The Twentieth Amendment, which was ratified in 1933 during the Great Depression, moved 
the date of the presidential inauguration from March to January. In a time of crisis, like a severe economic 
depression, the president needed to take office almost immediately after being elected, and modern 
transportation allowed the new president to travel to the nation’s capital quicker than before. The Twenty-
Second Amendment, added in 1955, limits the president to two terms in office, and the Twenty-Seventh 
Amendment, first submitted for ratification in 1789, regulates the implementation of laws regarding salary 
increases or decreases for members of Congress.

Of the remaining amendments, four are of especially great significance. The Thirteenth, Fourteenth, and 
Fifteenth Amendments, ratified at the end of the Civil War, changed the lives of African Americans 
who had been held in slavery. The Thirteenth Amendment abolished slavery in the United States. The 
Fourteenth Amendment granted citizenship to African Americans and equal protection under the law 
regardless of race or color. It also prohibited states from depriving their residents of life, liberty, or 
property without a legal proceeding. Over the years, the Fourteenth Amendment has been used to require 
states to protect most of the same federal freedoms granted by the Bill of Rights.

The Fifteenth and Nineteenth Amendments extended the right to vote. The Constitution had given states 
the power to set voting requirements, but the states had used this authority to deny women the right to 
vote. Most states before the 1830s had also used this authority to deny suffrage to property-less men and 
often to African American men as well. When states began to change property requirements for voters 
in the 1830s, many that had allowed free, property-owning African American men to vote restricted the 
suffrage to white men. The Fifteenth Amendment gave men the right to vote regardless of race or color, 
but women were still prohibited from voting in most states. After many years of campaigns for suffrage, 
as shown in Figure 1.15, the Nineteenth Amendment finally gave women the right to vote in 1920.

Subsequent amendments further extended the suffrage. The Twenty-Third Amendment (1961) allowed 
residents of Washington, DC to vote for the president. The Twenty-Fourth Amendment (1964) abolished 
the use of poll taxes. Many southern states had used a poll tax, a tax placed on voting, to prevent poor 
African Americans from voting. Thus, the states could circumvent the Fifteenth Amendment; they argued 
that they were denying African American men and women the right to vote not because of their race but 
because of their inability to pay the tax. The last great extension of the suffrage occurred in 1971 in the 
midst of the Vietnam War. The Twenty-Sixth Amendment reduced the voting age from twenty-one to 
eighteen. Many people had complained that the young men who were fighting in Vietnam should have the 
right to vote for or against those making decisions that might literally mean life or death for them. Many 
other amendments have been proposed over the years, including an amendment to guarantee equal rights 
to women, but all have failed.
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Figure 1.15 Suffragists encourage Ohio men to support votes for women. Before the Nineteenth Amendment was
added to the Constitution in 1920, only a few western states such as Wyoming gave women the right to vote. These
women seem to be attracting a primarily female audience to hear their cause.

Guaranteeing Your First Amendment Rights

The liberties of U.S. citizens are protected by the Bill of Rights, but potential or perceived threats to these
freedoms arise constantly. This is especially true regarding First Amendment rights. Read about some of these
threats at the American Civil Liberties Union (ACLU) (https://www.aclu.org/action) website and let people
know how you feel about these issues.

What issue regarding First Amendment protections causes you the most concern?

Get Connected!
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Anti-Federalists

Articles of Confederation

bicameral legislature

Bill of Rights

checks and balances

confederation

Declaration of Independence

enumerated powers

federal system

Federalists

Great Compromise

natural rights

New Jersey Plan

republic

reserved powers

separation of powers

social contract

supremacy clause

The Federalist Papers

Key Terms

those who did not support ratification of the Constitution

the first basis for the new nation’s government; adopted in 1781; created an
alliance of sovereign states held together by a weak central government

a legislature with two houses, such as the U.S. Congress

the first ten amendments to the U.S. Constitution; most were designed to protect
fundamental rights and liberties

a system that allows one branch of government to limit the exercise of power by
another branch; requires the different parts of government to work together

a highly decentralized form of government; sovereign states form a union for purposes
such as mutual defense

a document written in 1776 in which the American colonists proclaimed
their independence from Great Britain and listed their grievances against the British king

the powers given explicitly to the federal government by the Constitution (Article 1,
Section 8); power to regulate interstate and foreign commerce, raise and support armies, declare war, coin
money, and conduct foreign affairs

a form of government in which power is divided between state governments and a
national government

those who supported ratification of the Constitution

a compromise between the Virginia Plan and the New Jersey Plan that created a two-
house Congress; representation based on population in the House of Representatives and equal
representation of states in the Senate

the right to life, liberty, and property; believed to be given by God; no government may
take away

a plan that called for a one-house national legislature; each state would receive one vote

a form of government in which political power rests in the hands of the people, not a monarch,
and is exercised by elected representatives

any powers not prohibited by the Constitution or delegated to the national
government; powers reserved to the states and denied to the federal government

the sharing of powers among three separate branches of government

an agreement between people and government in which citizens consent to be governed
so long as the government protects their natural rights

the statement in Article 6 of the Constitution that federal law is superior to laws
passed by state legislatures

a collection of eighty-five essays written by Alexander Hamilton, James Madison,
and John Jay in support of ratification of the Constitution
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unicameral legislature

veto

Virginia Plan

a compromise between northern and southern states that called for counting
of all a state’s free population and 60 percent of its slave population for both federal taxation and
representation in Congress

a legislature with only one house, like the Confederation Congress or the
legislature proposed by the New Jersey Plan

the power of the president to reject a law proposed by Congress

a plan for a two-house legislature; representatives would be elected to the lower house
based on each state’s population; representatives for the upper house would be chosen by the lower
house

Summary

2.1 The Pre-Revolutionary Period and the Roots of the American Political Tradition
For many years the British colonists in North America had peacefully accepted rule by the king and 
Parliament. They were proud to be Englishmen. Much of their pride, however, stemmed from their belief 
that they were heirs to a tradition of limited government and royal acknowledgement of the rights of their 
subjects.

Colonists’ pride in their English liberties gave way to dismay when they perceived that these liberties 
were being abused. People had come to regard life, liberty, and property not as gifts from the monarch 
but as natural rights no government could take away. A chain of incidents—the Proclamation of 1763, 
the trial of smugglers in courts without juries, the imposition of taxes without the colonists’ consent, and 
the attempted interference with self-government in the colonies—convinced many colonists that the social 
contract between the British government and its citizens had been broken. In 1776, the Second Continental 
Congress declared American independence from Great Britain.

2.2 The Articles of Confederation
Fearful of creating a system so powerful that it might abuse its citizens, the men who drafted the Articles of 
Confederation deliberately sought to limit the powers of the national government. The states maintained 
the right to govern their residents, while the national government could declare war, coin money, and 
conduct foreign affairs but little else. Its inability to impose taxes, regulate commerce, or raise an army 
hindered its ability to defend the nation or pay its debts. A solution had to be found.

2.3 The Development of the Constitution
Realizing that flaws in the Articles of Confederation could harm the new country and recognizing that 
the Articles could not easily be revised as originally intended, delegates from the states who met in 
Philadelphia from May through September 1787 set about drafting a new governing document. The United 
States that emerged from the Constitutional Convention in September was not a confederation, but it was 
a republic whose national government had been strengthened greatly. Congress had been transformed 
into a bicameral legislature with additional powers, and a national judicial system had been created. Most 
importantly, a federal system had been established with the power to govern the new country.

To satisfy the concerns of those who feared an overly strong central government, the framers of the 
Constitution created a system with separation of powers and checks and balances. Although such 
measures satisfied many, concerns still lingered that the federal government remained too powerful.

2.4 The Ratification of the Constitution
Anti-Federalists objected to the power the Constitution gave the federal government and the absence of 
a bill of rights to protect individual liberties. The Federalists countered that a strong government was 
necessary to lead the new nation and promised to add a bill of rights to the Constitution. The Federalist 
Papers, in particular, argued in favor of ratification and sought to convince people that the new government
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the Constitution, making it the law of the land. The large and prosperous states of Virginia and New York 
followed shortly thereafter, and the remaining states joined as well.

2.5 Constitutional Change
One of the problems with the Articles of Confederation was the difficulty of changing it. To prevent this 
difficulty from recurring, the framers provided a method for amending the Constitution that required a 
two-thirds majority in both houses of Congress and in three-quarters of state legislatures to approve a 
change.

The possibility of amending the Constitution helped ensure its ratification, although many feared the 
powerful federal government it created would deprive them of their rights. To allay their anxieties, 
the framers promised that a Bill of Rights safeguarding individual liberties would be added following 
ratification. These ten amendments were formally added to the document in 1791 and other amendments 
followed over the years. Among the most important were those ending slavery, granting citizenship to 
African Americans, and giving the right to vote to Americans regardless of race, color, or sex.

Review Questions

1. British colonists in North America in the late
seventeenth century were greatly influenced by
the political thought of ________.

a. King James II
b. Thomas Jefferson
c. John Locke
d. James Madison

2. The agreement that citizens will consent to be
governed so long as government protects their
natural rights is called ________.

a. the divine right of kings
b. the social contract
c. a bill of rights
d. due process

3. What key tenets of American political thought
were influential in the decision to declare
independence from Britain?

4. What actions by the British government
convinced the colonists that they needed to
declare their independence?

5. What important power did the national
government lack under the Articles of
Confederation?

a. It could not coin money.
b. It could not declare war.
c. It could not impose taxes.
d. It could not conduct foreign affairs.

6. In what ways did Shays’ Rebellion reveal the
weaknesses of the Articles of Confederation?

7. According to the Great Compromise, how
would representation in Congress be apportioned?

a. Each state would have equal representation
in both the House of Representatives and
the Senate.

b. Congress would be a unicameral legislature
with each state receiving equal
representation.

c. Representation in the House of
Representatives would be based on each
state’s population and every state would
have two senators.

d. Representation in both the House of
Representatives and the Senate would be
based on a state’s population.

8. How did the delegates to the Constitutional
Convention resolve their disagreement regarding
slavery?

a. It was agreed that Congress would abolish
slavery in 1850.

b. It was agreed that a state’s slave population
would be counted for purposes of
representation but not for purposes of
taxation.

c. It was agreed that a state’s slave population
would be counted for purposes of taxation
but not for purposes of representation.
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slave population would be counted for
purposes of both representation and
taxation.

9. What does separation of powers mean?

10. Why were The Federalist Papers written?
a. To encourage states to oppose the

Constitution.
b. To encourage New York to ratify the

Constitution.
c. To oppose the admission of slaveholding

states to the federal union.
d. To encourage people to vote for George

Washington as the nation’s first president.

11. What argument did Alexander Hamilton use
to convince people that it was not dangerous to
place power in the hands of one man?

a. That man would have to pass a religious
test before he could become president; thus,
citizens could be sure that he was of good
character.

b. One man could respond to crises more
quickly than a group of men like Congress.

c. It was easier to control the actions of one
man than the actions of a group.

d. both B and C

12. Why did so many people oppose ratification
of the Constitution, and how was their opposition
partly overcome?

13. How many states must ratify an amendment
before it becomes law?

a. all
b. three-fourths
c. two-thirds
d. one-half

14. What is the Bill of Rights?
a. first ten amendments to the Constitution

that protect individual freedoms
b. powers given to Congress in Article I of the

Constitution
c. twenty-seven amendments added to the

Constitution over the years
d. document authored by Thomas Jefferson

that details the rights of the citizens

15. What did the Fourteenth Amendment
achieve?

Critical Thinking Questions

16. What core values and beliefs led to the American Revolution and the writing of the Articles of
Confederation? How do these values and beliefs affect American politics today?

17. Was Britain truly depriving colonists of their natural rights? Explain your reasoning.

18. Do the Constitution and the Bill of Rights protect the life, liberty, and property of all Americans? Why
or why not?

19. Was the Bill of Rights a necessary addition to the Constitution? Defend your answer.

20. One of the chief areas of compromise at the Constitutional Convention was the issue of slavery.
Should delegates who opposed slavery have been willing to compromise? Why or why not?

21. Is the federal government too powerful? Should states have more power? If so, what specific power(s)
should states have?

22. What new amendments should be added to the Constitution? Why?

Suggested Reading
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American Federalism

Figure 1.1 Your first encounter with differences across states may have come from a childhood
experience—perhaps visiting relatives in another state or going on a cross-country trip with your parents during
summer vacation. The distinct postcard images of different states that come to your mind are symbolic of American
federalism. (credit: modification of work by Boston Public Library)

Chapter Outline
3.1 The Division of Powers
3.2 The Evolution of American Federalism
3.3 Intergovernmental Relationships
3.4 Competitive Federalism Today
3.5 Advantages and Disadvantages of Federalism

Introduction
Federalism figures prominently in the U.S. political system. Specifically, the federal design spelled out
in the Constitution divides powers between two levels of government—the states and the federal
government—and creates a mechanism for them to check and balance one another. As an institutional
design, federalism both safeguards state interests and creates a strong union led by a capable central
government.

American federalism also seeks to balance the forces of decentralization and centralization. We see
decentralization when we cross state lines and encounter different taxation levels, welfare eligibility
requirements, and voting regulations, to name just a few. Centralization is apparent in the fact that the
federal government is the only entity permitted to print money, to challenge the legality of state laws, or to
employ money grants and mandates, to shape state actions. Colorful billboards with simple messages may
greet us at state borders (Figure 1.1), but behind them lies a complex and evolving federal design that has
structured relationships between states and the federal government since the late 1700s.
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process of government keep these separate governing entities in balance? To answer these questions and 
more, this chapter traces the origins, evolution, and functioning of the American system of federalism, as 
well as its advantages and disadvantages for citizens.

3.1 The Division of Powers

Learning Objectives

By the end of this section, you will be able to:
• Explain the concept of federalism
• Discuss the constitutional logic of federalism
• Identify the powers and responsibilities of federal, state, and local governments
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Modern democracies divide governmental power in two general ways; some, like the United States, 
use a combination of both structures. The first and more common mechanism shares power among 
three branches of government—the legislature, the executive, and the judiciary. The second, federalism, 
apportions power between two levels of government: national and subnational. In the United States, 
the term federal government refers to the government at the national level, while the term states means 
governments at the subnational level.

FEDERALISM DEFINED AND CONTRASTED
Federalism is an institutional arrangement that creates two relatively autonomous levels of government, 
each possessing the capacity to act directly on behalf of the people with the authority granted to it by the 
national constitution.1 Although today’s federal systems vary in design, five structural characteristics are 
common to the United States and other federal systems around the world, including Germany and Mexico.

First, all federal systems establish two levels of government, with both levels being elected by the people 
and each level assigned different functions. The national government is responsible for handling matters 
that affect the country as a whole, for example, defending the nation against foreign threats and promoting 
national economic prosperity. Subnational, or state governments, are responsible for matters that lie within 
their regions, which include ensuring the well-being of their people by administering education, health 
care, public safety, and other public services. By definition, a system like this requires that different 
levels of government cooperate, because the institutions at each level form an interacting network. In 
the U.S. federal system, all national matters are handled by the federal government, which is led by the 
president and members of Congress, all of whom are elected by voters across the country. All matters 
at the subnational level are the responsibility of the fifty states, each headed by an elected governor and 
legislature. Thus, there is a separation of functions between the federal and state governments, and voters 
choose the leader at each level.2

The second characteristic common to all federal systems is a written national constitution that cannot be 
changed without the substantial consent of subnational governments. In the American federal system, the 
twenty-seven amendments added to the Constitution since its adoption were the result of an arduous 
process that required approval by two-thirds of both houses of Congress and three-fourths of the states. 
The main advantage of this supermajority requirement is that no changes to the Constitution can occur 
unless there is broad support within Congress and among states. The potential drawback is that numerous 
national amendment initiatives—such as the Equal Rights Amendment (ERA), which aims to guarantee 
equal rights regardless of sex—have failed because they cannot garner sufficient consent among members 
of Congress or, in the case of the ERA, the states.

Third, the constitutions of countries with federal systems formally allocate legislative, judicial, and 
executive authority to the two levels of government in such a way as to ensure each level some degree of
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exercises legislative powers, and the federal courts (e.g., U.S. district courts, appellate courts, and the
Supreme Court) assume judicial powers. In each of the fifty states, a governor assumes executive authority,
a state legislature makes laws, and state-level courts (e.g., trial courts, intermediate appellate courts, and
supreme courts) possess judicial authority.

While each level of government is somewhat independent of the others, a great deal of interaction occurs
among them. In fact, the ability of the federal and state governments to achieve their objectives often
depends on the cooperation of the other level of government. For example, the federal government’s
efforts to ensure homeland security are bolstered by the involvement of law enforcement agents working
at local and state levels. On the other hand, the ability of states to provide their residents with public
education and health care is enhanced by the federal government’s financial assistance.

Another common characteristic of federalism around the world is that national courts commonly resolve
disputes between levels and departments of government. In the United States, conflicts between states
and the federal government are adjudicated by federal courts, with the U.S. Supreme Court being the
final arbiter. The resolution of such disputes can preserve the autonomy of one level of government,
as illustrated recently when the Supreme Court ruled that states cannot interfere with the federal
government’s actions relating to immigration.3 In other instances, a Supreme Court ruling can erode that
autonomy, as demonstrated in the 1940s when, in United States v. Wrightwood Dairy Co., the Court enabled
the federal government to regulate commercial activities that occurred within states, a function previously
handled exclusively by the states.4

Finally, subnational governments are always represented in the upper house of the national legislature,
enabling regional interests to influence national lawmaking.5 In the American federal system, the U.S.
Senate functions as a territorial body by representing the fifty states: Each state elects two senators to
ensure equal representation regardless of state population differences. Thus, federal laws are shaped in
part by state interests, which senators convey to the federal policymaking process.

The governmental design of the United States is unusual; most countries do not
have a federal structure. Aside from the United States, how many other countries
(http://www.openstaxcollege.org/l/29fedsystems) have a federal system?

Division of power can also occur via a unitary structure or confederation (Figure 1.2). In contrast to
federalism, a unitary system makes subnational governments dependent on the national government,
where significant authority is concentrated. Before the late 1990s, the United Kingdom’s unitary system
was centralized to the extent that the national government held the most important levers of power. Since
then, power has been gradually decentralized through a process of devolution, leading to the creation
of regional governments in Scotland, Wales, and Northern Ireland as well as the delegation of specific
responsibilities to them. Other democratic countries with unitary systems, such as France, Japan, and
Sweden, have followed a similar path of decentralization.

Link to Learning

Chapter 3 | American Federalism 7

http://www.openstaxcollege.org/l/29fedsystems
http://www.openstaxcollege.org/l/29fedsystems


SAMPLE CHAPTERS 
NOT FINAL DRAFT

8 Chapter 3 | American Federalism

Figure 1.2 There are three general systems of government—unitary systems, federations, and
confederations—each of which allocates power differently.

In a confederation, authority is decentralized, and the central government’s ability to act depends on the 
consent of the subnational governments. Under the Articles of Confederation (the first constitution of 
the United States), states were sovereign and powerful while the national government was subordinate 
and weak. Because states were reluctant to give up any of their power, the national government lacked 
authority in the face of challenges such as servicing the war debt, ending commercial disputes among 
states, negotiating trade agreements with other countries, and addressing popular uprisings that were 
sweeping the country. As the brief American experience with confederation clearly shows, the main 
drawback with this system of government is that it maximizes regional self-rule at the expense of effective 
national governance.

FEDERALISM AND THE CONSTITUTION
The Constitution contains several provisions that direct the functioning of U.S. federalism. Some delineate 
the scope of national and state power, while others restrict it. The remaining provisions shape relationships 
among the states and between the states and the federal government.

The enumerated powers of the national legislature are found in Article I, Section 8. These powers define 
the jurisdictional boundaries within which the federal government has authority. In seeking not to replay 
the problems that plagued the young country under the Articles of Confederation, the Constitution’s 
framers granted Congress specific powers that ensured its authority over national and foreign affairs. To 
provide for the general welfare of the populace, it can tax, borrow money, regulate interstate and foreign 
commerce, and protect property rights, for example. To provide for the common defense of the people, 
the federal government can raise and support armies and declare war. Furthermore, national integration 
and unity are fostered with the government’s powers over the coining of money, naturalization, postal 
services, and other responsibilities.

The last clause of Article I, Section 8, commonly referred to as the elastic clause or the necessary and 
proper cause, enables Congress “to make all Laws which shall be necessary and proper for carrying” 
out its constitutional responsibilities. While the enumerated powers define the policy areas in which the 
national government has authority, the elastic clause allows it to create the legal means to fulfill those
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to expand its authority beyond what is specified in the Constitution, a development also motivated by
the expansive interpretation of the commerce clause, which empowers the federal government to regulate
interstate economic transactions.

The powers of the state governments were never listed in the original Constitution. The consensus among
the framers was that states would retain any powers not prohibited by the Constitution or delegated to the
national government.6 However, when it came time to ratify the Constitution, a number of states requested
that an amendment be added explicitly identifying the reserved powers of the states. What these Anti-
Federalists sought was further assurance that the national government’s capacity to act directly on behalf
of the people would be restricted, which the first ten amendments (Bill of Rights) provided. The Tenth
Amendment affirms the states’ reserved powers: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
Indeed, state constitutions had bills of rights, which the first Congress used as the source for the first ten
amendments to the Constitution.

Some of the states’ reserved powers are no longer exclusively within state domain, however. For example,
since the 1940s, the federal government has also engaged in administering health, safety, income security,
education, and welfare to state residents. The boundary between intrastate and interstate commerce has
become indefinable as a result of broad interpretation of the commerce clause. Shared and overlapping
powers have become an integral part of contemporary U.S. federalism. These concurrent powers range
from taxing, borrowing, and making and enforcing laws to establishing court systems (Figure 1.3).7

Figure 1.3 Constitutional powers and responsibilities are divided between the U.S. federal and state governments.
The two levels of government also share concurrent powers.

Article I, Sections 9 and 10, along with several constitutional amendments, lay out the restrictions on
federal and state authority. The most important restriction Section 9 places on the national government
prevents measures that cause the deprivation of personal liberty. Specifically, the government cannot
suspend the writ of habeas corpus, which enables someone in custody to petition a judge to determine
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whether that person’s detention is legal; pass a bill of attainder, a legislative action declaring someone 
guilty without a trial; or enact an ex post facto law, which criminalizes an act retroactively. The Bill 
of Rights affirms and expands these constitutional restrictions, ensuring that the government cannot 
encroach on personal freedoms.

The states are also constrained by the Constitution. Article I, Section 10 prohibits the states from entering 
into treaties with other countries, coining money, and levying taxes on imports and exports. Like the 
federal government, the states cannot violate personal freedoms by suspending the writ of habeas corpus, 
passing bills of attainder, or enacting ex post facto laws. Furthermore, the Fourteenth Amendment, ratified 
in 1868, prohibits the states from denying citizens the rights to which they are entitled by the Constitution, 
due process of law, or the equal protection of the laws. Lastly, three civil rights amendments—the 
Fifteenth, Nineteenth, and Twenty-Sixth—prevent both the states and the federal government from 
abridging citizens’ right to vote based on race, sex, and age. This topic remains controversial because states 
have not always ensured equal protection.

The supremacy clause in Article VI of the Constitution regulates relationships between the federal and 
state governments by declaring that the Constitution and federal law are the supreme law of the land. 
This means that if a state law clashes with a federal law found to be within the national government’s 
constitutional authority, the federal law prevails. The intent of the supremacy clause is not to subordinate 
the states to the federal government; rather, it affirms that one body of laws binds the country. In fact, 
all national and state government officials are bound by oath to uphold the Constitution regardless of the 
offices they hold. Yet enforcement is not always that simple. In the case of marijuana use, which the federal 
government defines to be illegal, twenty-three states and the District of Columbia have nevertheless 
established medical marijuana laws, others have decriminalized its recreational use, and four states have 
completely legalized it. The federal government could act in this area if it wanted to. For example, in 
addition to the legalization issue, there is the question of how to treat the money from marijuana sales, 
which the national government designates as drug money and regulates under laws regarding its deposit 
in banks.

Various constitutional provisions govern state-to-state relations. Article IV, Section 1, referred to as the 
full faith and credit clause or the comity clause, requires the states to accept court decisions, public acts, 
and contracts of other states. Thus, an adoption certificate or driver’s license issued in one state is valid in 
any other state. The movement for marriage equality has put the full faith and credit clause to the test in 
recent decades. In light of Baehr v. Lewin, a 1993 ruling in which the Hawaii Supreme Court asserted that 
the state’s ban on same-sex marriage was unconstitutional, a number of states became worried that they 
would be required to recognize those marriage certificates.8 To address this concern, Congress passed and 
President Clinton signed the Defense of Marriage Act (DOMA) in 1996. The law declared that “No state 
(or other political subdivision within the United States) need recognize a marriage between persons of the 
same sex, even if the marriage was concluded or recognized in another state.” The law also barred federal 
benefits for same-sex partners.

DOMA clearly made the topic a state matter. It denoted a choice for states, which led many states to take 
up the policy issue of marriage equality. Scores of states considered legislation and ballot initiatives on 
the question. The federal courts took up the issue with zeal after the U.S. Supreme Court in United States 
v. Windsor struck down the part of DOMA that outlawed federal benefits.9 That move was followed by 
upwards of forty federal court decisions that upheld marriage equality in particular states. In 2014, the 
Supreme Court decided not to hear several key case appeals from a variety of states, all of which were 
brought by opponents of marriage equality who had lost in the federal courts. The outcome of not hearing 
these cases was that federal court decisions in four states were affirmed, which, when added to other states 
in the same federal circuit districts, brought the total number of states permitting same-sex marriage to 
thirty.10 Then, in 2015, the Obergefell v. Hodges case had a sweeping effect when the Supreme Court clearly 
identified a constitutional right to marriage based on the Fourteenth Amendment.11
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against out-of-staters by denying them such guarantees as access to courts, legal protection, property
rights, and travel rights. The clause has not been interpreted to mean there cannot be any difference in
the way a state treats residents and non-residents. For example, individuals cannot vote in a state in
which they do not reside, tuition at state universities is higher for out-of-state residents, and in some
cases individuals who have recently become residents of a state must wait a certain amount of time to be
eligible for social welfare benefits. Another constitutional provision prohibits states from establishing trade
restrictions on goods produced in other states. However, a state can tax out-of-state goods sold within its
borders as long as state-made goods are taxed at the same level.

THE DISTRIBUTION OF FINANCES
Federal, state, and local governments depend on different sources of revenue to finance their annual
expenditures. In 2014, total revenue (or receipts) reached $3.2 trillion for the federal government, $1.7
trillion for the states, and $1.2 trillion for local governments.12 Two important developments have
fundamentally changed the allocation of revenue since the early 1900s. First, the ratification of the
Sixteenth Amendment in 1913 authorized Congress to impose income taxes without apportioning it
among the states on the basis of population, a burdensome provision that Article I, Section 9 had imposed
on the national government.13 With this change, the federal government’s ability to raise revenue
significantly increased and so did its ability to spend.

The second development regulates federal grants, that is, transfers of federal money to state and local
governments. These transfers, which do not have to be repaid, are designed to support the activities of
the recipient governments, but also to encourage them to pursue federal policy objectives they might not
otherwise adopt. The expansion of the federal government’s spending power has enabled it to transfer
more grant money to lower government levels, which has accounted for an increasing share of their total
revenue.14

The sources of revenue for federal, state, and local governments are detailed in Figure 1.4. Although
the data reflect 2013 results, the patterns we see in the figure give us a good idea of how governments
have funded their activities in recent years. For the federal government, 47 percent of 2013 revenue came
from individual income taxes and 34 percent from payroll taxes, which combine Social Security tax and
Medicare tax.

Chapter 3 | American Federalism 11
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Figure 1.4 As these charts indicate, federal, state, and local governments raise revenue from different sources.

For state governments, 50 percent of revenue came from taxes, while 30 percent consisted of federal grants. 
Sales tax—which includes taxes on purchased food, clothing, alcohol, amusements, insurance, motor fuels, 
tobacco products, and public utilities, for example—accounted for about 47 percent of total tax revenue, 
and individual income taxes represented roughly 35 percent. Revenue from service charges (e.g., tuition 
revenue from public universities and fees for hospital-related services) accounted for 11 percent.

The tax structure of states varies. Alaska, Florida, Nevada, South Dakota, Texas, Washington, and 
Wyoming do not have individual income taxes. Figure 1.5 illustrates yet another difference: Fuel tax as 
a percentage of total tax revenue is much higher in South Dakota and West Virginia than in Alaska and 
Hawaii. However, most states have done little to prevent the erosion of the fuel tax’s share of their total 
tax revenue between 2007 and 2014 (notice that for many states the dark blue dots for 2014 are to the left of
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projects, although some states do use it to fund non-transportation projects.

Figure 1.5 The fuel tax as a percentage of tax revenue varies greatly across states.

The most important sources of revenue for local governments in 2013 were taxes, federal and state grants,
and service charges. For local governments the property tax, a levy on residential and commercial real
estate, was the most important source of tax revenue, accounting for about 74 percent of the total. Federal
and state grants accounted for 37 percent of local government revenue. State grants made up 87 percent of
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total local grants. Charges for hospital-related services, sewage and solid-waste management, public city 
university tuition, and airport services are important sources of general revenue for local governments.

Intergovernmental grants are important sources of revenue for both state and local governments. When 
economic times are good, such grants help states, cities, municipalities, and townships carry out their 
regular functions. However, during hard economic times, such as the Great Recession of 2007–2009, 
intergovernmental transfers provide much-needed fiscal relief as the revenue streams of state and local 
governments dry up. During the Great Recession, tax receipts dropped as business activities slowed, 
consumer spending dropped, and family incomes decreased due to layoffs or work-hour reductions. To 
offset the adverse effects of the recession on the states and local governments, federal grants increased by 
roughly 33 percent during this period.15

In 2009, President Obama signed the American Recovery and Reinvestment Act (ARRA), which provided 
immediate economic-crisis management assistance such as helping local and state economies ride out the 
Great Recession and shoring up the country’s banking sector. A total of $274.7 billion in grants, contracts, 
and loans was allocated to state and local governments under the ARRA.16 The bulk of the stimulus funds 
apportioned to state and local governments was used to create and protect existing jobs through public 
works projects and to fund various public welfare programs such as unemployment insurance.17

How are the revenues generated by our tax dollars, fees we pay to use public services and obtain licenses, 
and monies from other sources put to use by the different levels of government? A good starting point 
to gain insight on this question as it relates to the federal government is Article I, Section 8 of the 
Constitution. Recall, for instance, that the Constitution assigns the federal government various powers 
that allow it to affect the nation as a whole. A look at the federal budget in 2014 (Figure 1.6) shows 
that the three largest spending categories were Social Security (24 percent of the total budget); Medicare, 
Medicaid, the Children’s Health Insurance Program, and marketplace subsidies under the Affordable Care 
Act (24 percent); and defense and international security assistance (18 percent). The rest was divided 
among categories such as safety net programs (11 percent), including the Earned Income Tax Credit and 
Child Tax Credit, unemployment insurance, food stamps, and other low-income assistance programs; 
interest on federal debt (7 percent); benefits for federal retirees and veterans (8 percent); and transportation 
infrastructure (3 percent).18 It is clear from the 2014 federal budget that providing for the general welfare 
and national defense consumes much of the government’s resources—not just its revenue, but also its 
administrative capacity and labor power.
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Figure 1.6 Approximately two-thirds of the federal budget is spent in just three categories: Social Security, health
care and health insurance programs, and defense.

Figure 1.7 compares recent spending activities of local and state governments. Educational expenditures
constitute a major category for both. However, whereas the states spend comparatively more than local
governments on university education, local governments spend even more on elementary and secondary
education. That said, nationwide, state funding for public higher education has declined as a percentage of
university revenues; this is primarily because states have taken in lower amounts of sales taxes as internet
commerce has increased. Local governments allocate more funds to police protection, fire protection,
housing and community development, and public utilities such as water, sewage, and electricity. And
while state governments allocate comparatively more funds to public welfare programs, such as health
care, income support, and highways, both local and state governments spend roughly similar amounts on
judicial and legal services and correctional services.
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Figure 1.7 This list includes some of the largest expenditure items for state and local governments.

3.2 The Evolution of American Federalism

Learning Objectives

By the end of this section, you will be able to:
• Describe how federalism has evolved in the United States
• Compare different conceptions of federalism
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The Constitution sketches a federal framework that aims to balance the forces of decentralized and 
centralized governance in general terms; it does not flesh out standard operating procedures that say 
precisely how the states and federal governments are to handle all policy contingencies imaginable. 
Therefore, officials at the state and national levels have had some room to maneuver as they operate 
within the Constitution’s federal design. This has led to changes in the configuration of federalism over 
time, changes corresponding to different historical phases that capture distinct balances between state and 
federal authority.

THE STRUGGLE BETWEEN NATIONAL POWER AND STATE POWER
As George Washington’s secretary of the treasury from 1789 to 1795, Alexander Hamilton championed 
legislative efforts to create a publicly chartered bank. For Hamilton, the establishment of the Bank of
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development, print and circulate paper money, and provide loans to the government. Although Thomas
Jefferson, Washington’s secretary of state, staunchly opposed Hamilton’s plan on the constitutional
grounds that the national government had no authority to create such an instrument, Hamilton managed
to convince the reluctant president to sign the legislation.19

When the bank’s charter expired in 1811, Jeffersonian Democratic-Republicans prevailed in blocking its
renewal. However, the fiscal hardships that plagued the government during the War of 1812, coupled with
the fragility of the country’s financial system, convinced Congress and then-president James Madison to
create the Second Bank of the United States in 1816. Many states rejected the Second Bank, arguing that the
national government was infringing upon the states’ constitutional jurisdiction.

A political showdown between Maryland and the national government emerged when James McCulloch,
an agent for the Baltimore branch of the Second Bank, refused to pay a tax that Maryland had imposed
on all out-of-state chartered banks. The standoff raised two constitutional questions: Did Congress have
the authority to charter a national bank? Were states allowed to tax federal property? In McCulloch v.
Maryland, Chief Justice John Marshall (Figure 1.8) argued that Congress could create a national bank even
though the Constitution did not expressly authorize it.20 Under the necessary and proper clause of Article
I, Section 8, the Supreme Court asserted that Congress could establish “all means which are appropriate”
to fulfill “the legitimate ends” of the Constitution. In other words, the bank was an appropriate instrument
that enabled the national government to carry out several of its enumerated powers, such as regulating
interstate commerce, collecting taxes, and borrowing money.

Figure 1.8 Chief Justice John Marshall, shown here in a portrait by Henry Inman, was best known for the principle of
judicial review established in Marbury v. Madison (1803), which reinforced the influence and independence of the
judiciary branch of the U.S. government.

This ruling established the doctrine of implied powers, granting Congress a vast source of discretionary
power to achieve its constitutional responsibilities. The Supreme Court also sided with the federal
government on the issue of whether states could tax federal property. Under the supremacy clause of
Article VI, legitimate national laws trump conflicting state laws. As the court observed, “the government
of the Union, though limited in its powers, is supreme within its sphere of action and its laws, when
made in pursuance of the constitution, form the supreme law of the land.” Maryland’s action violated
national supremacy because “the power to tax is the power to destroy.” This second ruling established
the principle of national supremacy, which prohibits states from meddling in the lawful activities of the
national government.

Defining the scope of national power was the subject of another landmark Supreme Court decision in 1824.
In Gibbons v. Ogden, the court had to interpret the commerce clause of Article I, Section 8; specifically,
it had to determine whether the federal government had the sole authority to regulate the licensing of
steamboats operating between New York and New Jersey.21 Aaron Ogden, who had obtained an exclusive
license from New York State to operate steamboat ferries between New York City and New Jersey, sued
Thomas Gibbons, who was operating ferries along the same route under a coasting license issued by
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the federal government. Gibbons lost in New York state courts and appealed. Chief Justice Marshall 
delivered a two-part ruling in favor of Gibbons that strengthened the power of the national government. 
First, interstate commerce was interpreted broadly to mean “commercial intercourse” among states, thus 
allowing Congress to regulate navigation. Second, because the federal Licensing Act of 1793, which 
regulated coastal commerce, was a constitutional exercise of Congress’s authority under the commerce 
clause, federal law trumped the New York State license-monopoly law that had granted Ogden an 
exclusive steamboat operating license. As Marshall pointed out, “the acts of New York must yield to the 
law of Congress.”22

Various states railed against the nationalization of power that had been going on since the late 1700s. When 
President John Adams signed the Sedition Act in 1798, which made it a crime to speak openly against 
the government, the Kentucky and Virginia legislatures passed resolutions declaring the act null on the 
grounds that they retained the discretion to follow national laws. In effect, these resolutions articulated the 
legal reasoning underpinning the doctrine of nullification—that states had the right to reject national laws 
they deemed unconstitutional.23

A nullification crisis emerged in the 1830s over President Andrew Jackson’s tariff acts of 1828 and 1832. 
Led by John Calhoun, President Jackson’s vice president, nullifiers argued that high tariffs on imported 
goods benefited northern manufacturing interests while disadvantaging economies in the South. South 
Carolina passed an Ordinance of Nullification declaring both tariff acts null and void and threatened 
to leave the Union. The federal government responded by enacting the Force Bill in 1833, authorizing 
President Jackson to use military force against states that challenged federal tariff laws. The prospect of 
military action coupled with the passage of the Compromise Tariff Act of 1833 (which lowered tariffs over 
time) led South Carolina to back off, ending the nullification crisis.

The ultimate showdown between national and state authority came during the Civil War. Prior to the 
conflict, in Dred Scott v. Sandford, the Supreme Court ruled that the national government lacked the 
authority to ban slavery in the territories.24 But the election of President Abraham Lincoln in 1860 led 
eleven southern states to secede from the United States because they believed the new president would 
challenge the institution of slavery. What was initially a conflict to preserve the Union became a conflict 
to end slavery when Lincoln issued the Emancipation Proclamation in 1863, freeing all slaves in the 
rebellious states. The defeat of the South had a huge impact on the balance of power between the states 
and the national government in two important ways. First, the Union victory put an end to the right of 
states to secede and to challenge legitimate national laws. Second, Congress imposed several conditions 
for readmitting former Confederate states into the Union; among them was ratification of the Fourteenth 
and Fifteenth Amendments. In sum, after the Civil War the power balance shifted toward the national 
government, a movement that had begun several decades before with McCulloch v. Maryland (1819) and 
Gibbons v. Odgen (1824).

The period between 1819 and the 1860s demonstrated that the national government sought to establish 
its role within the newly created federal design, which in turn often provoked the states to resist as 
they sought to protect their interests. With the exception of the Civil War, the Supreme Court settled 
the power struggles between the states and national government. From a historical perspective, the 
national supremacy principle introduced during this period did not so much narrow the states’ scope of 
constitutional authority as restrict their encroachment on national powers.25

DUAL FEDERALISM
The late 1870s ushered in a new phase in the evolution of U.S. federalism. Under dual federalism, the 
states and national government exercise exclusive authority in distinctly delineated spheres of jurisdiction. 
Like the layers of a cake, the levels of government do not blend with one another but rather are clearly 
defined. Two factors contributed to the emergence of this conception of federalism. First, several Supreme 
Court rulings blocked attempts by both state and federal governments to step outside their jurisdictional
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the process of industrial development.

Industrialization changed the socioeconomic landscape of the United States. One of its adverse effects
was the concentration of market power. Because there was no national regulatory supervision to ensure
fairness in market practices, collusive behavior among powerful firms emerged in several industries.26

To curtail widespread anticompetitive practices in the railroad industry, Congress passed the Interstate
Commerce Act in 1887, which created the Interstate Commerce Commission. Three years later, national
regulatory capacity was broadened by the Sherman Antitrust Act of 1890, which made it illegal to
monopolize or attempt to monopolize and conspire in restraining commerce (Figure 03_02_Commerce). In
the early stages of industrial capitalism, federal regulations were focused for the most part on promoting
market competition rather than on addressing the social dislocations resulting from market operations,
something the government began to tackle in the 1930s.27

Figure 1.9 Puck, a humor magazine published from 1871 to 1918, satirized political issues of the day such as
federal attempts to regulate commerce and prevent monopolies. “‘Will you walk into my parlor?’ said the spider to the
fly” (a) by Udo Keppler depicts a spider labeled “Interstate Commerce Commission” capturing a large fly in a web
labeled “The Law” while “Plague take it! Why doesn’t it stay down when I hit it?” (b), also drawn by Keppler, shows
President William Howard Taft and his attorney general, George W. Wickersham, are trying to beat a “Monopoly” into
submission with a stick labeled “Sherman Law.”

The new federal regulatory regime was dealt a legal blow early in its existence. In 1895, in United States
v. E. C. Knight, the Supreme Court ruled that the national government lacked the authority to regulate
manufacturing.28 The case came about when the government, using its regulatory power under the
Sherman Act, attempted to override American Sugar’s purchase of four sugar refineries, which would give
the company a commanding share of the industry. Distinguishing between commerce among states and
the production of goods, the court argued that the national government’s regulatory authority applied
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of the Constitution, then “comparatively little of business operations would be left for state control,” the
court argued.

In the late 1800s, some states attempted to regulate working conditions. For example, New York State
passed the Bakeshop Act in 1897, which prohibited bakery employees from working more than sixty hours
in a week. In Lochner v. New York, the Supreme Court ruled this state regulation that capped work hours
unconstitutional, on the grounds that it violated the due process clause of the Fourteenth Amendment.29 In
other words, the right to sell and buy labor is a “liberty of the individual” safeguarded by the Constitution,
the court asserted. The federal government also took up the issue of working conditions, but that case
resulted in the same outcome as in the Lochner case.30

COOPERATIVE FEDERALISM
The Great Depression of the 1930s brought economic hardships the nation had never witnessed before
(Figure 1.10). Between 1929 and 1933, the national unemployment rate reached 25 percent, industrial
output dropped by half, stock market assets lost more than half their value, thousands of banks went out of
business, and the gross domestic product shrunk by one-quarter.31 Given the magnitude of the economic
depression, there was pressure on the national government to coordinate a robust national response along
with the states.
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Figure 1.10 A line outside a Chicago soup kitchen in 1931, in the midst of the Great Depression. The sign above 
reads “Free Soup, Coffee, and Doughnuts for the Unemployed.”

Cooperative federalism was born of necessity and lasted well into the twentieth century as the national 
and state governments each found it beneficial. Under this model, both levels of government coordinated 
their actions to solve national problems, such as the Great Depression and the civil rights struggle of 
the following decades. In contrast to dual federalism, it erodes the jurisdictional boundaries between the 
states and national government, leading to a blending of layers as in a marble cake. The era of cooperative 
federalism contributed to the gradual incursion of national authority into the jurisdictional domain of the 
states, as well as the expansion of the national government’s power in concurrent policy areas.32

The New Deal programs President Franklin D. Roosevelt proposed as a means to tackle the Great 
Depression ran afoul of the dual-federalism mindset of the justices on the Supreme Court in the 1930s. The 
court struck down key pillars of the New Deal—the National Industrial Recovery Act and the Agricultural 
Adjustment Act, for example—on the grounds that the federal government was operating in matters that 
were within the purview of the states. The court’s obstructionist position infuriated Roosevelt, leading
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of seventy, thus allowing the president to make a maximum of six new appointments. Before Congress
took action on the proposal, the Supreme Court began leaning in support of the New Deal as Chief Justice
Charles Evans Hughes and Justice Owen Roberts changed their view on federalism.33

In National Labor Relations Board (NLRB) v. Jones and Laughlin Steel,34 for instance, the Supreme Court
ruled the National Labor Relations Act of 1935 constitutional, asserting that Congress can use its authority
under the commerce clause to regulate both manufacturing activities and labor-management relations.
The New Deal changed the relationship Americans had with the national government. Before the Great
Depression, the government offered little in terms of financial aid, social benefits, and economic rights.
After the New Deal, it provided old-age pensions (Social Security), unemployment insurance, agricultural
subsidies, protections for organizing in the workplace, and a variety of other public services created during
Roosevelt’s administration.

In the 1960s, President Lyndon Johnson’s administration expanded the national government’s role in
society even more. Medicaid (which provides medical assistance to the indigent), Medicare (which
provides health insurance to the elderly and disabled), and school nutrition programs were created. The
Elementary and Secondary Education Act (1965), the Higher Education Act (1965), and the Head Start
preschool program (1965) were established to expand educational opportunities and equality (Figure
1.11). The Clean Air Act (1965), the Highway Safety Act (1966), and the Fair Packaging and Labeling
Act (1966) promoted environmental and consumer protection. Finally, laws were passed to promote
urban renewal, public housing development, and affordable housing. In addition to these Great Society
programs, the Civil Rights Act (1964) and the Voting Rights Act (1965) gave the federal government
effective tools to promote civil rights equality across the country.

Figure 1.11 Lady Bird Johnson, the First Lady, reads to students enrolled in Head Start (a) at the Kemper School in
Washington, DC, on March 19, 1966. President Obama visits a Head Start classroom (b) in Lawrence, Kansas, on
January 22, 2015.

While the era of cooperative federalism witnessed a broadening of federal powers in concurrent and
state policy domains, it is also the era of a deepening coordination between the states and the federal
government in Washington. Nowhere is this clearer than with respect to the social welfare and social
insurance programs created during the New Deal and Great Society eras, most of which are administered
by both state and federal authorities and are jointly funded. The Social Security Act of 1935, which created
federal subsidies for state-administered programs for the elderly; people with handicaps; dependent
mothers; and children, gave state and local officials wide discretion over eligibility and benefit levels.
The unemployment insurance program, also created by the Social Security Act, requires states to provide
jobless benefits, but it allows them significant latitude to decide the level of tax to impose on businesses
in order to fund the program as well as the duration and replacement rate of unemployment benefits. A
similar multilevel division of labor governs Medicaid and Children’s Health Insurance.35

Chapter 3 | American Federalism 21



SAMPLE CHAPTERS 
NOT FINAL DRAFT

22 Chapter 3 | American Federalism

Thus, the era of cooperative federalism left two lasting attributes on federalism in the United States. 
First, a nationalization of politics emerged as a result of federal legislative activism aimed at addressing 
national problems such as marketplace inefficiencies, social and political inequality, and poverty. The 
nationalization process expanded the size of the federal administrative apparatus and increased the flow 
of federal grants to state and local authorities, which have helped offset the financial costs of maintaining 
a host of New Deal- and Great Society–era programs. The second lasting attribute is the flexibility that 
states and local authorities were given in the implementation of federal social welfare programs. One 
consequence of administrative flexibility, however, is that it has led to cross-state differences in the levels 
of benefits and coverage.36

NEW FEDERALISM
During the administrations of Presidents Richard Nixon (1969–1974) and Ronald Reagan (1981–1989), 
attempts were made to reverse the process of nationalization—that is, to restore states’ prominence in 
policy areas into which the federal government had moved in the past. New federalism is premised on 
the idea that the decentralization of policies enhances administrative efficiency, reduces overall public 
spending, and improves policy outcomes. During Nixon’s administration, general revenue sharing 
programs were created that distributed funds to the state and local governments with minimal restrictions 
on how the money was spent. The election of Ronald Reagan heralded the advent of a “devolution 
revolution” in U.S. federalism, in which the president pledged to return authority to the states according 
to the Constitution. In the Omnibus Budget Reconciliation Act of 1981, congressional leaders together 
with President Reagan consolidated numerous federal grant programs related to social welfare and 
reformulated them in order to give state and local administrators greater discretion in using federal 
funds.37

However, Reagan’s track record in promoting new federalism was inconsistent. This was partly due 
to the fact that the president’s devolution agenda met some opposition from Democrats in Congress, 
moderate Republicans, and interest groups, preventing him from making further advances on that front. 
For example, his efforts to completely devolve Aid to Families With Dependent Children (a New Deal-
era program) and food stamps (a Great Society-era program) to the states were rejected by members of 
Congress, who feared states would underfund both programs, and by members of the National Governors’ 
Association, who believed the proposal would be too costly for states. Reagan terminated general revenue 
sharing in 1986.38

Several Supreme Court rulings also promoted new federalism by hemming in the scope of the national 
government’s power, especially under the commerce clause. For example, in United States v. Lopez, the 
court struck down the Gun-Free School Zones Act of 1990, which banned gun possession in school zones.39 

It argued that the regulation in question did not “substantively affect interstate commerce.” The ruling 
ended a nearly sixty-year period in which the court had used a broad interpretation of the commerce 
clause that by the 1960s allowed it to regulate numerous local commercial activities.40

However, many would say that the years since the 9/11 attacks have swung the pendulum back in the 
direction of central federal power. The creation of the Department of Homeland Security federalized 
disaster response power in Washington, and the Transportation Security Administration was created to 
federalize airport security. Broad new federal policies and mandates have also been carried out in the form 
of the Faith-Based Initiative and No Child Left Behind (during the George W. Bush administration) and 
the Affordable Care Act (during Barack Obama’s administration).
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Cooperative Federalism versus New Federalism

Morton Grodzins coined the cake analogy of federalism in the 1950s while conducting research on the
evolution of American federalism. Until then most scholars had thought of federalism as a layer cake, but
according to Grodzins the 1930s ushered in “marble-cake federalism” (Figure 1.12):

“The American form of government is often, but erroneously, symbolized by a three-layer cake.
A far more accurate image is the rainbow or marble cake, characterized by an inseparable
mingling of differently colored ingredients, the colors appearing in vertical and diagonal strands and
unexpected whirls. As colors are mixed in the marble cake, so functions are mixed in the American
federal system.”41

Figure 1.12 Morton Grodzins, a professor of political science at the University of Chicago, coined the
expression “marble-cake federalism” in the 1950s to explain the evolution of federalism in the United States.

Cooperative federalism has several merits:

• Because state and local governments have varying fiscal capacities, the national government’s
involvement in state activities such as education, health, and social welfare is necessary to ensure
some degree of uniformity in the provision of public services to citizens in richer and poorer states.

• The problem of collective action, which dissuades state and local authorities from raising regulatory
standards for fear they will be disadvantaged as others lower theirs, is resolved by requiring state and
local authorities to meet minimum federal standards (e.g., minimum wage and air quality).

• Federal assistance is necessary to ensure state and local programs (e.g., water and air pollution
controls) that generate positive externalities are maintained. For example, one state’s environmental
regulations impose higher fuel prices on its residents, but the externality of the cleaner air they produce
benefits neighboring states. Without the federal government’s support, this state and others like it would
underfund such programs.

New federalism has advantages as well:

• Because there are economic, demographic, social, and geographical differences among states, one-
size-fits-all features of federal laws are suboptimal. Decentralization accommodates the diversity that
exists across states.

• By virtue of being closer to citizens, state and local authorities are better than federal agencies at
discerning the public’s needs.

Finding a Middle Ground

Chapter 3 | American Federalism 23



SAMPLE CHAPTERS 
NOT FINAL DRAFT

• Decentralized federalism fosters a marketplace of innovative policy ideas as states compete against
each other to minimize administrative costs and maximize policy output.

Which model of federalism do you think works best for the United States? Why?

The leading international journal devoted to the practical and theoretical study of
federalism is called Publius: The Journal of Federalism
(http://www.openstaxcollege.org/l/29publius) . Find out where its name comes
from.

3.3 Intergovernmental Relationships

Learning Objectives

By the end of this section, you will be able to:
• Explain how federal intergovernmental grants have evolved over time
• Identify the types of federal intergovernmental grants
• Describe the characteristics of federal unfunded mandates

Link to Learning
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The national government’s ability to achieve its objectives often requires the participation of state and local 
governments. Intergovernmental grants offer positive financial inducements to get states to work toward 
selected national goals. A grant is commonly likened to a “carrot” to the extent that it is designed to entice 
the recipient to do something. On the other hand, unfunded mandates impose federal requirements on 
state and local authorities. Mandates are typically backed by the threat of penalties for non-compliance 
and provide little to no compensation for the costs of implementation. Thus, given its coercive nature, a 
mandate is commonly likened to a “stick.”

GRANTS
The national government has used grants to influence state actions as far back as the Articles of 
Confederation when it provided states with land grants. In the first half of the 1800s, land grants were 
the primary means by which the federal government supported the states. Millions of acres of federal 
land were donated to support road, railroad, bridge, and canal construction projects, all of which were 
instrumental in piecing together a national transportation system to facilitate migration, interstate 
commerce, postal mail service, and movement of military people and equipment. Numerous universities 
and colleges across the country, such as Ohio State University and the University of Maine, are land-grant 
institutions because their campuses were built on land donated by the federal government. At the turn 
of the twentieth century, cash grants replaced land grants as the main form of federal intergovernmental 
transfers and have become a central part of modern federalism.42

Federal cash grants do come with strings attached; the national government has an interest in seeing 
that public monies are used for policy activities that advance national objectives. Categorical grants are 
federal transfers formulated to limit recipients’ discretion in the use of funds and subject them to strict 
administrative criteria that guide project selection, performance, and financial oversight, among other 
things. These grants also often require some commitment of matching funds. Medicaid and the food stamp
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conditions and provide recipients more flexibility over how to spend grant funds. Examples of block
grants include the Workforce Investment Act program, which provides state and local agencies money to
help youths and adults obtain skill sets that will lead to better-paying jobs, and the Surface Transportation
Program, which helps state and local governments maintain and improve highways, bridges, tunnels,
sidewalks, and bicycle paths. Finally, recipients of general revenue sharing faced the least restrictions on
the use of federal grants. From 1972 to 1986, when revenue sharing was abolished, upwards of $85 billion
of federal money was distributed to states, cities, counties, towns, and villages.43

During the 1960s and 1970s, funding for federal grants grew significantly, as the trend line shows in Figure
1.13. Growth picked up again in the 1990s and 2000s. The upward slope since the 1990s is primarily due
to the increase in federal grant money going to Medicaid. Federally funded health-care programs jumped
from $43.8 billion in 1990 to $320 billion in 2014.44 Health-related grant programs such as Medicaid and the
Children’s Health Insurance Program (CHIP) represented more than half of total federal grant expenses.

Figure 1.13 As the thermometer shows, federal grants to state and local governments have steadily increased since
the 1960s. The pie chart shows how federal grants are allocated among different functional categories today.

The federal government uses grants and other tools to achieve its national policy
priorities. Take a look at the National Priorities Project
(http://www.openstaxcollege.org/l/29natpriproj) to find out more.

Link to Learning
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The national government has greatly preferred using categorical grants to transfer funds to state and local 
authorities because this type of grant gives them more control and discretion in how the money is spent. In 
2014, the federal government distributed 1,099 grants, 1,078 of which were categorical, while only 21 were 
block grants.45 In response to the terrorist attack on the United States on September 11, 2001, more than a 
dozen new federal grant programs relating to homeland security were created, but as of 2011, only three 
were block grants.

There are a couple of reasons that categorical grants are more popular than block grants despite calls 
to decentralize public policy. One reason is that elected officials who sponsor these grants can take 
credit for their positive outcomes (e.g., clean rivers, better-performing schools, healthier children, a secure 
homeland) since elected officials, not state officials, formulate the administrative standards that lead to 
the results. Another reason is that categorical grants afford federal officials greater command over grant 
program performance. A common criticism leveled against block grants is that they lack mechanisms to 
hold state and local administrators accountable for outcomes, a reproach the Obama administration has 
made about the Community Services Block Grant program. Finally, once categorical grants have been 
established, vested interests in Congress and the federal bureaucracy seek to preserve them. The legislators 
who enact them and the federal agencies that implement them invest heavily in defending them, ensuring 
their continuation.46

Reagan’s “devolution revolution” contributed to raising the number of block grants from six in 1981 to 
fourteen in 1989. Block grants increased to twenty-four in 1999 during the Clinton administration and to 
twenty-six during Obama’s presidency, but by 2014 the total had dropped to twenty-one, accounting for 
10 percent of total federal grant outlay.47

In 1994, the Republican-controlled Congress passed legislation that called for block-granting Medicaid, 
which would have capped federal Medicaid spending. President Clinton vetoed the legislation. However, 
congressional efforts to convert Aid to Families with Dependent Children (AFDC) to a block grant 
succeeded. The Temporary Assistance for Needy Families (TANF) block grant replaced the AFDC in 1996, 
marking the first time the federal government transformed an entitlement program (which guarantees 
individual rights to benefits) into a block grant. Under the AFDC, the federal government had reimbursed 
states a portion of the costs they bore for running the program without placing a ceiling on the amount. In 
contrast, the TANF block grant caps annual federal funding at $16.489 billion and provides a yearly lump 
sum to each state, which it can use to manage its own program.

Block grants have been championed for their cost-cutting effects. By eliminating uncapped federal 
funding, as the TANF issue illustrates, the national government can reverse the escalating costs of federal 
grant programs. This point has not been lost on Speaker of the House Paul Ryan (R-WI), former chair of 
the House Budget Committee and current chair of the House Ways and Means Committee, who has tried 
multiple times but without success to convert Medicaid into a block grant, a reform he estimates could 
save the federal government upwards of $732 billion over ten years.48

Another noteworthy characteristic of block grants is that their flexibility has been undermined over time as 
a result of creeping categorization, a process in which the national government places new administrative 
requirements on state and local governments or supplants block grants with new categorical grants.49 

Among the more common measures used to restrict block grants’ programmatic flexibility are set-asides 
(i.e., requiring a certain share of grant funds to be designated for a specific purpose) and cost ceilings (i.e., 
placing a cap on funding other purposes).

UNFUNDED MANDATES
Unfunded mandates are federal laws and regulations that impose obligations on state and local 
governments without fully compensating them for the administrative costs they incur. The federal 
government has used mandates increasingly since the 1960s to promote national objectives in policy areas 
such as the environment, civil rights, education, and homeland security. One type of mandate threatens 
civil and criminal penalties for state and local authorities that fail to comply with them across the board
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not followed. These types of mandates are commonly referred to as crosscutting mandates. Failure to
fully comply with crosscutting mandates can result in punishments that normally include reduction of or
suspension of federal grants, prosecution of officials, fines, or some combination of these penalties. If only
one requirement is not met, state or local governments may not get any money at all.

For example, Title VI of the Civil Rights Act of 1964 authorizes the federal government to withhold federal
grants as well as file lawsuits against state and local officials for practicing racial discrimination. Finally,
some mandates come in the form of partial preemption regulations, whereby the federal government sets
national regulatory standards but delegates the enforcement to state and local governments. For example,
the Clean Air Act sets air quality regulations but instructs states to design implementation plans to achieve
such standards (Figure 1.14).50

Figure 1.14 The Clean Air Act is an example of an unfunded mandate. The Environmental Protection Agency sets
federal standards regarding air and water quality, but it is up to each state to implement plans to achieve these
standards.

The widespread use of federal mandates in the 1970s and 1980s provoked a backlash among state and local
authorities, which culminated in the Unfunded Mandates Reform Act (UMRA) in 1995. The UMRA’s main
objective has been to restrain the national government’s use of mandates by subjecting rules that impose
unfunded requirements on state and local governments to greater procedural scrutiny. However, since the
act’s implementation, states and local authorities have obtained limited relief. A new piece of legislation
aims to take this approach further. The 2015 Unfunded Mandates and Information Transparency Act,
HR 50, passed the House early in 2015 before being referred to the Senate, where it waits committee
consideration.51

The number of mandates has continued to rise, and some have been especially costly to states and local
authorities. Consider the Real ID Act of 2005, a federal law designed to beef up homeland security. The
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fraud security features, specific data, and machine-readable technology. It also requires states to verify
the identity of everyone being reissued DL/IDs. The Department of Homeland Security announced a
phased enforcement of the law in 2013, which requires individuals to present compliant DL/IDs to board
commercial airlines starting in 2016. The cost to states of re-issuing DL/IDs, implementing new identity
verification procedures, and redesigning DL/IDs is estimated to be $11 billion, and the federal government
stands to reimburse only a small fraction.52 Compliance with the federal law has been onerous for many
states; only twenty-two were in full compliance with Real ID in 2015.53

The continued use of unfunded mandates clearly contradicts new federalism’s call for giving states and
local governments more flexibility in carrying out national goals. The temptation to use them appears to
be difficult for the federal government to resist, however, as the UMRA’s poor track record illustrates.
This is because mandates allow the federal government to fulfill its national priorities while passing most
of the cost to the states, an especially attractive strategy for national lawmakers trying to cut federal
spending.54 Some leading federalism scholars have used the term coercive federalism to capture this aspect
of contemporary U.S. federalism.55 In other words, Washington has been as likely to use the stick of
mandates as the carrot of grants to accomplish its national objectives. As a result, there have been more
instances of confrontational interactions between the states and the federal government.

The Clery Act

The Clery Act of 1990, formally the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime
Statistics Act, requires public and private colleges and universities that participate in federal student aid
programs to disclose information about campus crime. The Act is named after Jeanne Clery, who in 1986 was
raped and murdered by a fellow student in her Lehigh University dorm room.

The U.S. Department of Education’s Clery Act Compliance Division is responsible for enforcing the 1990 Act.
Specifically, to remain eligible for federal financial aid funds and avoid penalties, colleges and universities must
comply with the following provisions:

• Publish an annual security report and make it available to current and prospective students and
employees;

• Keep a public crime log that documents each crime on campus and is accessible to the public;

• Disclose information about incidents of criminal homicide, sex offenses, robbery, aggravated assault,
burglary, motor vehicle theft, arson, and hate crimes that occurred on or near campus;

• Issue warnings about Clery Act crimes that pose a threat to students and employees;

• Develop a campus community emergency response and notification strategy that is subject to annual
testing;

• Gather and report fire data to the federal government and publish an annual fire safety report;

• Devise procedures to address reports of missing students living in on-campus housing.

For more about the Clery Act, see Clery Center for Security on Campus, http://clerycenter.org.

Were you made aware of your campus’s annual security report before you enrolled? Do you think reporting
about campus security is appropriately regulated at the federal level under the Clery Act? Why or why not?

Milestone
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Learning Objectives

By the end of this section, you will be able to:
• Explain the dynamic of competitive federalism
• Analyze some issues over which the states and federal government have contended

Certain functions clearly belong to the federal government, the state governments, and local governments.
National security is a federal matter, the issuance of licenses is a state matter, and garbage collection is a
local matter. One aspect of competitive federalism today is that some policy issues, such as immigration
and the marital rights of gays and lesbians, have been redefined as the roles that states and the federal
government play in them have changed. Another aspect of competitive federalism is that interest groups
seeking to change the status quo can take a policy issue up to the federal government or down to the states
if they feel it is to their advantage. Interest groups have used this strategy to promote their views on such
issues as abortion, gun control, and the legal drinking age.

CONTENDING ISSUES
Immigration and marriage equality have not been the subject of much contention between states and
the federal government until recent decades. Before that, it was understood that the federal government
handled immigration and states determined the legality of same-sex marriage. This understanding of
exclusive responsibilities has changed; today both levels of government play roles in these two policy
areas.

Immigration federalism describes the gradual movement of states into the immigration policy domain.56

Since the late 1990s, states have asserted a right to make immigration policy on the grounds that they
are enforcing, not supplanting, the nation’s immigration laws, and they are exercising their jurisdictional
authority by restricting illegal immigrants’ access to education, health care, and welfare benefits, areas
that fall under the states’ responsibilities. In 2005, twenty-five states had enacted a total of thirty-nine
laws related to immigration; by 2014, forty-three states and Washington, DC, had passed a total of 288
immigration-related laws and resolutions.57

Arizona has been one of the states at the forefront of immigration federalism. In 2010, it passed Senate Bill
1070, which sought to make it so difficult for illegal immigrants to live in the state that they would return
to their native country, a strategy referred to as “attrition by enforcement.”58 The federal government
filed suit to block the Arizona law, contending that it conflicted with federal immigration laws. Arizona’s
law has also divided society, because some groups, like the Tea Party movement, have supported its
tough stance against illegal immigrants, while other groups have opposed it for humanitarian and human-
rights reasons (Figure 1.15). According to a poll of Latino voters in the state by Arizona State University
researchers, 81 percent opposed this bill.59
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Figure 1.15 Tea Party members in St. Paul, Minnesota, protest amnesty and illegal immigration on November 14,
2009 (a). Following the adoption of Senate Bill 1070 in Arizona, which took a tough stance on illegal immigration,
supporters of immigration reform demonstrated across the country in opposition to the bill, including in Lafayette Park
(b), located across the street from the White House in Washington, DC. (credit a: modification of work by “Fibonacci
Blue”/Flickr; credit b: modification of work by Nevele Otseog)

In 2012, in Arizona v. United States, the Supreme Court affirmed federal supremacy on immigration.60 The
court struck down three of the four central provisions of the Arizona law—namely, those allowing police
officers to arrest an undocumented immigrant without a warrant if they had probable cause to think he
or she had committed a crime that could lead to deportation, making it a crime to seek a job without
proper immigration papers, and making it a crime to be in Arizona without valid immigration papers.
The court upheld the “show me your papers” provision, which authorizes police officers to check the
immigration status of anyone they stop or arrest who they suspect is an illegal immigrant.61 However,
in letting this provision stand, the court warned Arizona and other states with similar laws that they
could face civil rights lawsuits if police officers applied it based on racial profiling.62 All in all, Justice
Anthony Kennedy’s opinion embraced an expansive view of the U.S. government’s authority to regulate
immigration and aliens, describing it as broad and undoubted. That authority derived from the legislative
power of Congress to “establish a uniform Rule of Naturalization,” enumerated in the Constitution.

Arizona’s Senate Bill 1070 has been the subject of heated debate. Read the views
of proponents and opponents (http://www.openstaxcollege.org/l/29azimmigbill)
of the law.

Link to Learning
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Marital rights for gays and lesbians have also significantly changed in recent years. By passing the Defense 
of Marriage Act (DOMA) in 1996, the federal government stepped into this policy issue. Not only did 
DOMA allow states to choose whether to recognize same-sex marriages, it also defined marriage as a union 
between a man and a woman, which meant that same-sex couples were denied various federal provisions 
and benefits—such as the right to file joint tax returns and receive Social Security survivor benefits. In 1997, 
more than half the states in the union had passed some form of legislation banning same-sex marriage. 
By 2006, two years after Massachusetts became the first state to recognize marriage equality, twenty-seven 
states had passed constitutional bans on same-sex marriage. In United States v. Windsor, the Supreme Court 
changed the dynamic established by DOMA by ruling that the federal government had no authority to
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marital relation,” and that the federal government’s involvement in this area “departs from this history
and tradition of reliance on state law to define marriage.”63

Edith Windsor: Icon of the Marriage Equality Movement

Edith Windsor, the plaintiff in the landmark Supreme Court case United States v. Windsor, has become an icon of the
marriage equality movement for her successful effort to force repeal the DOMA provision that denied married same-
sex couples a host of federal provisions and protections. In 2007, after having lived together since the late 1960s,
Windsor and her partner Thea Spyer were married in Canada, where same-sex marriage was legal. After Spyer died
in 2009, Windsor received a $363,053 federal tax bill on the estate Spyer had left her. Because her marriage was not
valid under federal law, her request for the estate-tax exemption that applies to surviving spouses was denied. With
the counsel of her lawyer, Roberta Kaplan, Windsor sued the federal government and won (Figure 1.16).

Figure 1.16 With her client Edith Windsor looking on, attorney Roberta Kaplan speaks to the crowd at the site of the
1969 Stonewall Riots, a historic landmark in the movement for LGBT rights. (credit: “Boss Tweed” /Flickr)

Because of the Windsor decision, federal laws could no longer discriminate against same-sex married couples. What is
more, marriage equality became a reality in a growing number of states as federal court after federal court overturned
state constitutional bans on same-sex marriage. The Windsor case gave federal judges the moment of clarity from the
U.S. Supreme Court that they needed. James Esseks, director of the American Civil Liberties Union’s (ACLU) Lesbian
Gay Bisexual Transgender & AIDS Project, summarizes the significance of the case as follows: “Part of what’s gotten
us to this exciting moment in American culture is not just Edie’s lawsuit but the story of her life. The love at the core of
that story, as well as the injustice at its end, is part of what has moved America on this issue so profoundly.”64 In the
final analysis, same-sex marriage is a protected constitutional right as decided by the U.S. Supreme Court, which took
up the issue again when it heard Obergefell v. Hodges in 2015.

What role do you feel the story of Edith Windsor played in reframing the debate over same-sex marriage? How do you
think it changed the federal government’s view of its role in legislation regarding same-sex marriage relative to the role
of the states?

Following the Windsor decision, the number of states that recognized same-sex marriages increased
rapidly, as illustrated in Figure 1.17. In 2015, marriage equality was recognized in thirty-six states plus
Washington, DC, up from seventeen in 2013. The diffusion of marriage equality across states was driven

Insider Perspective
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Windsor case (i.e., laws cannot discriminate between same-sex and opposite-sex couples based on the
equal protection clause of the Fourteenth Amendment) to invalidate state bans on same-sex marriage. The
2014 court decision not to hear a collection of cases from four different states essentially affirmed same-
sex marriage in thirty states. And in 2015 the Supreme Court gave same-sex marriage a constitutional
basis of right nationwide in Obergefell v. Hodges. In sum, as the immigration and marriage equality
examples illustrate, constitutional disputes have arisen as states and the federal government have sought
to reposition themselves on certain policy issues, disputes that the federal courts have had to sort out.
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Figure 1.17 The number of states that practiced marriage equality gradually increased between 2008 and 2015, 
with the fastest increase occurring between United States v. Windsor in 2013 and Obergefell v. Hodges in 2015.

STRATEGIZING ABOUT NEW ISSUES
Mothers Against Drunk Driving (MADD) was established in 1980 by a woman whose thirteen-year-
old daughter had been killed by a drunk driver. The organization lobbied state legislators to raise the 
drinking age and impose tougher penalties, but without success. States with lower drinking ages had an 
economic interest in maintaining them because they lured youths from neighboring states with restricted 
consumption laws. So MADD decided to redirect its lobbying efforts at Congress, hoping to find 
sympathetic representatives willing to take action. In 1984, the federal government passed the National 
Minimum Drinking Age Act (NMDAA), a crosscutting mandate that gradually reduced federal highway 
grant money to any state that failed to increase the legal age for alcohol purchase and possession to twenty-
one. After losing a legal battle against the NMDAA, all states were in compliance by 1988.65

By creating two institutional access points—the federal and state governments—the U.S. federal system 
enables interest groups such as MADD to strategize about how best to achieve their policy objectives. 
The term venue shopping refers to a strategy in which interest groups select the level and branch of



SAMPLE CHAPTERS 
NOT FINAL DRAFTgovernment (legislature, judiciary, or executive) they calculate will be most advantageous for them.66 If 

one institutional venue proves unreceptive to an advocacy group’s policy goal, as state legislators were to 
MADD, the group will attempt to steer its issue to a more responsive venue.

The strategy anti-abortion advocates have used in recent years is another example of venue shopping. In 
their attempts to limit abortion rights in the wake of the 1973 Roe v. Wade Supreme Court decision making 
abortion legal nationwide, anti-abortion advocates initially targeted Congress in hopes of obtaining 
restrictive legislation.67 Lack of progress at the national level prompted them to shift their focus to state 
legislators, where their advocacy efforts have been more successful. By 2015, for example, thirty-eight 
states required some form of parental involvement in a minor’s decision to have an abortion, forty-six 
states allowed individual health-care providers to refuse to participate in abortions, and thirty-two states 
prohibited the use of public funds to carry out an abortion except when the woman’s life is in danger or 
the pregnancy is the result of rape or incest. While 31 percent of U.S. women of childbearing age resided 
in one of the thirteen states that had passed restrictive abortion laws in 2000, by 2013, about 56 percent of 
such women resided in one of the twenty-seven states where abortion is restricted.68

3.5 Advantages and Disadvantages of Federalism

Learning Objectives

By the end of this section, you will be able to:
• Discuss the advantages of federalism
• Explain the disadvantages of federalism

The federal design of our Constitution has had a profound effect on U.S. politics. Several positive and
negative attributes of federalism have manifested themselves in the U.S. political system.

THE BENEFITS OF FEDERALISM
Among the merits of federalism are that it promotes policy innovation and political participation and
accommodates diversity of opinion. On the subject of policy innovation, Supreme Court Justice Louis
Brandeis observed in 1932 that “a single courageous state may, if its citizens choose, serve as a laboratory;
and try novel social and economic experiments without risk to the rest of the country.”69 What Brandeis
meant was that states could harness their constitutional authority to engage in policy innovations that
might eventually be diffused to other states and at the national level. For example, a number of New
Deal breakthroughs, such as child labor laws, were inspired by state policies. Prior to the passage of the
Nineteenth Amendment, several states had already granted women the right to vote. California has led the
way in establishing standards for fuel emissions and other environmental policies (Figure 1.18). Recently,
the health insurance exchanges run by Connecticut, Kentucky, Rhode Island, and Washington have served
as models for other states seeking to improve the performance of their exchanges.70
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Figure 1.18 The California Air Resources Board was established in 1967, before passage of the federal Clean Air
Act. The federal Environmental Protection Agency has adopted California emissions standards nationally, starting
with the 2016 model year, and is working with California regulators to establish stricter national emissions standards
going forward.(credit a: modification of work by Antti T. Nissinen; credit b: modification of work by Marcin Wichary)

Another advantage of federalism is that because our federal system creates two levels of government with
the capacity to take action, failure to attain a desired policy goal at one level can be offset by successfully
securing the support of elected representatives at another level. Thus, individuals, groups, and social
movements are encouraged to actively participate and help shape public policy.
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Federalism and Political Office

Thinking of running for elected office? Well, you have several options. As Table 1.1 shows, there are a total
of 510,682 elected offices at the federal, state, and local levels. Elected representatives in municipal and
township governments account for a little more than half the total number of elected officials in the United
States. Political careers rarely start at the national level. In fact, a very small share of politicians at the
subnational level transition to the national stage as representatives, senators, vice presidents, or presidents.

Elected Officials at the Federal, State, and Local Levels

Number of Elective Bodies Number of Elected Officials

Federal Government 1

Executive branch 2

U.S. Senate 100

U.S. House of Representatives 435

State Government 50

State legislatures 7,382

Statewide offices 1,036

State boards 1,331

Local Government

County governments 3,034 58,818

Municipal governments 19,429 135,531

Town governments 16,504 126,958

School districts 13,506 95,000

Special districts 35,052 84,089

Total 87,576 510,682

Table 1.1 This table lists the number of elected bodies and elected officials at the federal, state,
and local levels.71

If you are interested in serving the public as an elected official, there are more opportunities to do so at the
local and state levels than at the national level. As an added incentive for setting your sights at the subnational
stage, consider the following. Whereas only 28 percent of U.S. adults trusted Congress in 2014, about 62
percent trusted their state governments and 72 percent had confidence in their local governments.72

If you ran for public office, what problems would you most want to solve? What level of government would best
enable you to solve them, and why?

The system of checks and balances in our political system often prevents the federal government from
imposing uniform policies across the country. As a result, states and local communities have the latitude
to address policy issues based on the specific needs and interests of their citizens. The diversity of

Get Connected!
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distribution of alcohol, gun control, and social welfare benefits, for example.

THE DRAWBACKS OF FEDERALISM
Federalism also comes with drawbacks. Chief among them are economic disparities across states, race-to-
the-bottom dynamics (i.e., states compete to attract business by lowering taxes and regulations), and the
difficulty of taking action on issues of national importance.

Stark economic differences across states have a profound effect on the well-being of citizens. For example,
in 2014, Maryland had the highest median household income ($73,971), while Mississippi had the lowest
($39,680).73 There are also huge disparities in school funding across states. In 2013, New York spent $19,818
per student for elementary and secondary education, while Utah spent $6,555.74 Furthermore, health-care
access, costs, and quality vary greatly across states.75 Proponents of social justice contend that federalism
has tended to obstruct national efforts to effectively even out these disparities.

The National Education Association discusses the problem of inequality in the
educational system of the United States. Read its proposed solution
(http://www.openstaxcollege.org/l/29equalityedu) and decide whether you agree.

Link to Learning
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The economic strategy of using race-to-the-bottom tactics in order to compete with other states in 
attracting new business growth also carries a social cost. For example, workers’ safety and pay can suffer 
as workplace regulations are lifted, and the reduction in payroll taxes for employers has led a number 
of states to end up with underfunded unemployment insurance programs.76 Nineteen states have also 
opted not to cover more of their residents under Medicaid, as encouraged by the Patient Protection and 
Affordable Care Act in 2010, for fear it will raise state public spending and increase employers’ cost 
of employee benefits, despite provisions that the federal government will pick up nearly all cost of the 
expansion.77 More than half of these states are in the South.

The federal design of our Constitution and the system of checks and balances has jeopardized or outright 
blocked federal responses to important national issues. President Roosevelt’s efforts to combat the scourge 
of the Great Depression were initially struck down by the Supreme Court. More recently, President 
Obama’s effort to make health-care insurance accessible to more Americans under the Affordable Care Act 
immediately ran into legal challenges78 from some states, but it has been supported by the Supreme Court 
so far. However, the federal government’s ability to defend the voting rights of citizens suffered a major 
setback when the Supreme Court in 2013 struck down a key provision of the Voting Rights Act of 1965.79 

No longer are the nine states with histories of racial discrimination in their voting processes required to 
submit plans for changes to the federal government for approval.

http://www.openstaxcollege.org/l/29equalityedu
http://www.openstaxcollege.org/l/29equalityedu
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bill of attainder

block grant

categorical grant

concurrent powers

cooperative federalism

creeping categorization

devolution

dual federalism

elastic clause

ex post facto law

federalism

full faith and credit clause

general revenue sharing

immigration federalism

new federalism

nullification

privileges and immunities clause

race-to-the-bottom

Key Terms

a legislative action declaring someone guilty without a trial; prohibited under the
Constitution

a type of grant that comes with less stringent federal administrative conditions and provide
recipients more latitude over how to spend grant funds

a federal transfer formulated to limit recipients’ discretion in the use of funds and
subject them to strict administrative criteria

shared state and federal powers that range from taxing, borrowing, and making and
enforcing laws to establishing court systems

a style of federalism in which both levels of government coordinate their actions
to solve national problems, leading to the blending of layers as in a marble cake

a process in which the national government attaches new administrative
requirements to block grants or supplants them with new categorical grants

a process in which powers from the central government in a unitary system are delegated to
subnational units

a style of federalism in which the states and national government exercise exclusive
authority in distinctly delineated spheres of jurisdiction, creating a layer-cake view of federalism

the last clause of Article I, Section 8, which enables the national government “to make all
Laws which shall be necessary and proper for carrying” out all its constitutional responsibilities

a law that criminalizes an act retroactively; prohibited under the Constitution

an institutional arrangement that creates two relatively autonomous levels of government,
each possessing the capacity to act directly on the people with authority granted by the national
constitution

found in Article 4, Section 1 of the Constitution, this clause requires states to
accept court decisions, public acts, and contracts of other states; also referred to as the comity provision

a type of federal grant that places minimal restrictions on how state and local
governments spend the money

the gradual movement of states into the immigration policy domain
traditionally handled by the federal government

a style of federalism premised on the idea that the decentralization of policies enhances
administrative efficiency, reduces overall public spending, and improves outcomes

a doctrine promoted by John Calhoun of South Carolina in the 1830s, asserting that if a
state deems a federal law unconstitutional, it can nullify it within its borders

found in Article 4, Section 2 of the Constitution, this clause prohibits
states from discriminating against out-of-staters by denying such guarantees as access to courts, legal
protection, and property and travel rights

a dynamic in which states compete to attract business by lowering taxes and
regulations, often to workers’ detriment
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unitary system

venue shopping

writ of habeas corpus

federal laws and regulations that impose obligations on state and local
governments without fully compensating them for the costs of implementation

a centralized system of government in which the subnational government is dependent
on the central government, where substantial authority is concentrated

a strategy in which interest groups select the level and branch of government they
calculate will be most receptive to their policy goals

a petition that enables someone in custody to petition a judge to determine
whether that person’s detention is legal

Summary

3.1 The Division of Powers
Federalism is a system of government that creates two relatively autonomous levels of government, each 
possessing authority granted to them by the national constitution. Federal systems like the one in the 
United States are different from unitary systems, which concentrate authority in the national government, 
and from confederations, which concentrate authority in subnational governments.

The U.S. Constitution allocates powers to the states and federal government, structures the relationship 
between these two levels of government, and guides state-to-state relationships. Federal, state, and local 
governments rely on different sources of revenue to enable them to fulfill their public responsibilities.

3.2 The Evolution of American Federalism
Federalism in the United States has gone through several phases of evolution during which the 
relationship between the federal and state governments has varied. In the era of dual federalism, both 
levels of government stayed within their own jurisdictional spheres. During the era of cooperative 
federalism, the federal government became active in policy areas previously handled by the states. The 
1970s ushered in an era of new federalism and attempts to decentralize policy management.

3.3 Intergovernmental Relationships
To accomplish its policy priorities, the federal government often needs to elicit the cooperation of states 
and local governments, using various strategies. Block and categorical grants provide money to lower 
government levels to subsidize the cost of implementing policy programs fashioned in part by the federal 
government. This strategy gives state and local authorities some degree of flexibility and discretion as they 
coordinate with the federal government. On the other hand, mandate compels state and local governments 
to abide by federal laws and regulations or face penalties.

3.4 Competitive Federalism Today
Some policy areas have been redefined as a result of changes in the roles that states and the federal 
government play in them. The constitutional disputes these changes often trigger have had to be sorted 
out by the Supreme Court. Contemporary federalism has also witnessed interest groups engaging in venue 
shopping. Aware of the multiple access points to our political system, such groups seek to access the level 
of government they deem will be most receptive to their policy views.

3.5 Advantages and Disadvantages of Federalism
The benefits of federalism are that it can encourage political participation, give states an incentive to 
engage in policy innovation, and accommodate diverse viewpoints across the country. The disadvantages 
are that it can set off a race to the bottom among states, cause cross-state economic and social disparities, 
and obstruct federal efforts to address national problems.

Review Questions
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systems is most accurate?
a. In a federal system, power is concentrated

in the states; in a unitary system, it is
concentrated in the national government.

b. In a federal system, the constitution
allocates powers between states and federal
government; in a unitary system, powers
are lodged in the national government.

c. Today there are more countries with federal
systems than with unitary systems.

d. The United States and Japan have federal
systems, while Great Britain and Canada
have unitary systems.

2. Which statement is most accurate about the
sources of revenue for local and state
governments?

a. Taxes generate well over one-half the total
revenue of local and state governments.

b. Property taxes generate the most tax
revenue for both local and state
governments.

c. Between 30 and 40 percent of the revenue
for local and state governments comes from
grant money.

d. Local and state governments generate an
equal amount of revenue from issuing
licenses and certificates.

3. What key constitutional provisions define the
scope of authority of the federal and state
governments?

4. What are the main functions of federal and
state governments?

5. In McCulloch v. Maryland, the Supreme Court
invoked which provisions of the constitution?

a. Tenth Amendment and spending clause
b. commerce clause and supremacy clause
c. necessary and proper clause and

supremacy clause
d. taxing power and necessary and proper

clause

6. Which statement about new federalism is not
true?

a. New federalism was launched by President
Nixon and continued by President Reagan.

b. New federalism is based on the idea that
decentralization of responsibility enhances
administrative efficiency.

c. United States v. Lopez is a Supreme Court
ruling that advanced the logic of new
federalism.

d. President Reagan was able to promote new
federalism consistently throughout his
administration.

7. Which is not a merit of cooperative federalism?

a. Federal cooperation helps mitigate the
problem of collective action among states.

b. Federal assistance encourages state and
local governments to generate positive
externalities.

c. Cooperative federalism respects the
traditional jurisdictional boundaries
between states and federal government.

d. Federal assistance ensures some degree of
uniformity of public services across states.

8. What are the main differences between
cooperative federalism and dual federalism?

9. What were the implications of McCulloch v.
Maryland for federalism?

10. Which statement about federal grants in
recent decades is most accurate?

a. The federal government allocates the most
grant money to income security.

b. The amount of federal grant money going
to states has steadily increased since the
1960s.

c. The majority of federal grants are block
grants.

d. Block grants tend to gain more flexibility
over time.

11. Which statement about unfunded mandates is
false?

a. The Unfunded Mandates Reform Act has
prevented Congress from using unfunded
mandates.

b. The Clean Air Act is a type of federal
partial preemptive regulation.

c. Title VI of the Civil Rights Act establishes
crosscutting requirements.
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of unfunded mandates.

12. What does it mean to refer to the carrot of
grants and the stick of mandates?

13. Which statement about immigration
federalism is false?

a. The Arizona v. United States decision struck
down all Arizona’s most restrictive
provisions on illegal immigration.

b. Since the 1990s, states have increasingly
moved into the policy domain of
immigration.

c. Federal immigration laws trump state laws.
d. States’ involvement in immigration is partly

due to their interest in preventing illegal
immigrants from accessing public services
such as education and welfare benefits.

14. Which statement about the evolution of same-
sex marriage is false?

a. The federal government became involved
in this issue when it passed DOMA.

b. In the 1990s and 2000s, the number of state
restrictions on same-sex marriage
increased.

c. United States v. Windsor legalized same-sex
marriage in the United States.

d. More than half the states had legalized
same-sex marriage by the time the Supreme

Court made same-sex marriage legal
nationwide in 2015.

15. Which statement about venue shopping is
true?

a. MADD steered the drinking age issue from
the federal government down to the states.

b. Anti-abortion advocates have steered the
abortion issue from the states up to the
federal government.

c. Both MADD and anti-abortion proponents
redirected their advocacy from the states to
the federal government.

d. None of the statements are correct.

16. What does venue shopping mean?

17. Which of the following is not a benefit of
federalism?

a. Federalism promotes political participation.
b. Federalism encourages economic equality

across the country.
c. Federalism provides for multiple levels of

government action.
d. Federalism accommodates a diversity of

opinion.

18. Describe the advantages of federalism.

19. Describe the disadvantages of federalism.

Critical Thinking Questions

20. Describe the primary differences in the role of citizens in government among the federal,
confederation, and unitary systems.

21. How have the political and economic relationships between the states and federal government
evolved since the early 1800s?

22. Discuss how the federal government shapes the actions of state and local governments.

23. What are the merits and drawbacks of American federalism?

24. What do you see as the upcoming challenges to federalism in the next decade? Choose an issue and
outline how the states and the federal government could respond.

Suggested Reading
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Civil Liberties

Figure 1.1 Those concerned about government surveillance have found a champion in Edward Snowden, a former
contractor for the U.S. government who leaked thousands of classified documents to journalists in June 2013. These
documents revealed the existence of multiple global surveillance programs run by the National Security Agency.
(credit: modification of work by Bruno Sanchez-Andrade Nuño)

Chapter Outline
4.1 What Are Civil Liberties?
4.2 Securing Basic Freedoms 
4.3 The Rights of Suspects 
4.4 Interpreting the Bill of Rights

Introduction
Americans have recently confronted situations in which government officials appeared not to provide
citizens their basic freedoms and rights. Protests have erupted nationwide in response to the deaths
of African Americans during interactions with police and the lack of due process accorded to those in
custody. Many people were deeply troubled by the revelations of Edward Snowden (Figure 1.1) that U.S.
government agencies are conducting widespread surveillance, capturing not only the conversations of
foreign leaders and suspected terrorists but also the private communications of U.S. citizens, even those
not suspected of criminal activity.

These situations are hardly unique in U.S. history. The framers of the Constitution wanted a government
that would not repeat the abuses of individual liberties and rights that caused them to declare
independence from Britain. However, laws and other “parchment barriers” (or written documents) alone
have not protected freedoms over the years; instead, citizens have learned the truth of the old saying (often
attributed to Thomas Jefferson but actually said by Irish politician John Philpot Curran), “Eternal vigilance
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vigilant effort to protect constitutional liberties.

But what are those freedoms? And how should we balance them against the interests of society and other
individuals? These are the key questions we will tackle in this chapter.

1.1 What Are Civil Liberties?

Learning Objectives

By the end of this section, you will be able to:
• Define civil liberties and civil rights
• Describe the origin of civil liberties in the U.S. context
• Identify the key positions on civil liberties taken at the Constitutional Convention
• Explain the Civil War origin of concern that the states should respect civil liberties

6 Chapter 4 | Civil Liberties

The ... —in particular, the first ten amendments that form the Bill of Rights—protects the freedoms and 
rights of individuals. It does not limit this protection just to citizens or adults; instead, in most cases, 
the Constitution simply refers to “persons,” which over time has grown to mean that even children, 
visitors from other countries, and immigrants—permanent or temporary, legal or undocumented—enjoy 
the same freedoms when they are in the United States or its territories as adult citizens do. So, whether 
you are a Japanese tourist visiting Disney World or someone who has stayed beyond the limit of days 
allowed on your visa, you do not sacrifice your liberties. In everyday conversation, we tend to treat 
freedoms, liberties, and rights as being effectively the same thing—similar to how separation of powers 
and checks and balances are often used as if they are interchangeable, when in fact they are distinct 
concepts.

DEFINING CIVIL LIBERTIES
To be more precise in their language, political scientists and legal experts make a distinction between 
civil liberties and civil rights, even though the Constitution has been interpreted to protect both. We 
typically envision civil liberties as being limitations on government power, intended to protect freedoms 
that governments may not legally intrude on. For example, the First Amendment denies the government 
the power to prohibit “the free exercise” of religion; the states and the national government cannot forbid 
people to follow a religion of their choice, even if politicians and judges think the religion is misguided, 
blasphemous, or otherwise inappropriate. You are free to create your own religion and recruit followers 
to it (subject to the U.S. Supreme Court deeming it a religion), even if both society and government 
disapprove of its tenets. That said, the way you practice your religion may be regulated if it impinges 
on the rights of others. Similarly, the Eighth Amendment says the government cannot impose “cruel 
and unusual punishments” on individuals for their criminal acts. Although the definitions of cruel and 
unusual have expanded over the years, as we will see later in this chapter, the courts have generally and 
consistently interpreted this provision as making it unconstitutional for government officials to torture 
suspects.

Civil rights, on the other hand, are guarantees that government officials will treat people equally and that 
decisions will be made on the basis of merit rather than race, gender, or other personal characteristics. 
Because of the Constitution’s civil rights guarantee, it is unlawful for a school or university run by a state 
government to treat students differently based on their race, ethnicity, age, sex, or national origin. In the 
1960s and 1970s, many states had separate schools where only students of a certain race or gender were 
able to study. However, the courts decided that these policies violated the civil rights of students who 
could not be admitted because of those rules.1
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core of the arguments in favor of their independence. In writing the ... in 1776, Thomas Jefferson 
drew on the ideas of John Locke to express the colonists’ belief that they had certain inalienable or 
natural rights that no ruler had the power or authority to deny to his or her subjects. It was a scathing legal 
indictment of King George III for violating the colonists’ liberties. Although the Declaration of 
Independence does not guarantee specific freedoms, its language was instrumental in inspiring many of 
the states to adopt protections for civil liberties and rights in their own constitutions, and in expressing 
principles of the founding era that have resonated in the United States since its independence. In 
particular, Jefferson’s words “all men are created equal” became the centerpiece of struggles for the 
rights of women and minorities (Figure 1.2).

Figure 1.2 Actors and civil rights activists Sidney Poitier (left), Harry Belafonte (center), and Charlton Heston (right)
on the steps of the Lincoln Memorial on August 28, 1963, during the March on Washington.

Founded in 1920, the American Civil Liberties Union (ACLU)
(http://www.openstaxcollege.org/l/29aclu) is one of the oldest interest groups in
the United States. The mission of this non-partisan, not-for-profit organization is “to
defend and preserve the individual rights and liberties guaranteed to every person in
this country by the Constitution and laws of the United States.” Many of the Supreme

Court cases in this chapter were litigated by, or with the support of, the ACLU. The ACLU offers a listing
of state and local chapters (http://www.openstaxcollege.org/l/29acluaffiliate) on their website.

CIVIL LIBERTIES AND THE CONSTITUTION
The Constitution as written in 1787 did not include a Bill of Rights, although the idea of including one
was proposed and, after brief discussion, dismissed in the final week of the Constitutional Convention.
The framers of the Constitution believed they faced much more pressing concerns than the protection of

Link to Learning
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external threats.

Moreover, the framers thought that they had adequately covered rights issues in the main body of the
document. Indeed, the Federalists did include in the Constitution some protections against legislative acts
that might restrict the liberties of citizens, based on the history of real and perceived abuses by both British
kings and parliaments as well as royal governors. In Article I, Section 9, the Constitution limits the power
of Congress in three ways: prohibiting the passage of bills of attainder, prohibiting ex post facto laws, and
limiting the ability of Congress to suspend the writ of habeas corpus.

A bill of attainder is a law that convicts or punishes someone for a crime without a trial, a tactic used fairly
frequently in England against the king’s enemies. Prohibition of such laws means that the U.S. Congress
cannot simply punish people who are unpopular or seem to be guilty of crimes. An ex post facto law has a
retroactive effect: it can be used to punish crimes that were not crimes at the time they were committed, or
it can be used to increase the severity of punishment after the fact.

Finally, the writ of habeas corpus is used in our common-law legal system to demand that a neutral
judge decide whether someone has been lawfully detained. Particularly in times of war, or even in
response to threats against national security, the government has held suspected enemy agents without
access to civilian courts, often without access to lawyers or a defense, seeking instead to try them before
military tribunals or detain them indefinitely without trial. For example, during the Civil War, President
Abraham Lincoln detained suspected Confederate saboteurs and sympathizers in Union-controlled states
and attempted to have them tried in military courts, leading the Supreme Court to rule in Ex parte Milligan
that the government could not bypass the civilian court system in states where it was operating.2

During World War II, the Roosevelt administration interned Japanese Americans and had other suspected
enemy agents—including U.S. citizens—tried by military courts rather than by the civilian justice system,
a choice the Supreme Court upheld in Ex parte Quirin (Figure 1.3).3 More recently, in the wake of the 9/
11 attacks on the World Trade Center and the Pentagon, the Bush and Obama administrations detained
suspected terrorists captured both within and outside the United States and sought, with mixed results,
to avoid trials in civilian courts. Hence, there have been times in our history when national security issues
trumped individual liberties.

8 Chapter 4 | Civil Liberties

Figure 1.3 Richard Quirin and seven other trained German saboteurs had once lived in the United States and had 
secretly returned in June 1942. Upon their capture, a military commission (shown here) convicted the men—six of 
them received death sentences. Ex parte Quirin set a precedent for the trial by military commission of any unlawful 
combatant against the United States. (credit: Library of Congress)

Debate has always swirled over these issues. The Federalists reasoned that the limited set of enumerated
powers of Congress, along with the limitations on those powers in Article I, Section 9, would suffice,
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argued that the Constitution was “merely intended to regulate the general political interests of the nation,”
rather than to concern itself with “the regulation of every species of personal and private concerns.”
Hamilton went on to argue that listing some rights might actually be dangerous, because it would provide
a pretext for people to claim that rights not included in such a list were not protected. Later, James
Madison, in his speech introducing the proposed amendments that would become the Bill of Rights,
acknowledged another Federalist argument: “It has been said, that a bill of rights is not necessary, because
the establishment of this government has not repealed those declarations of rights which are added to
the several state constitutions.”4 For that matter, the Articles of Confederation had not included a specific
listing of rights either.

However, the Anti-Federalists argued that the Federalists’ position was incorrect and perhaps even
insincere. The Anti-Federalists believed provisions such as the elastic clause in Article I, Section Eight, of
the Constitution would allow Congress to legislate on matters well beyond the limited ones foreseen by
the Constitution’s authors; thus, they held that a bill of rights was necessary. One of the Anti-Federalists,
Brutus, whom most scholars believe to be Robert Yates, wrote: “The powers, rights, and authority, granted
to the general government by this Constitution, are as complete, with respect to every object to which they
extend, as that of any state government—It reaches to every thing which concerns human happiness—Life,
liberty, and property, are under its controul [sic]. There is the same reason, therefore, that the exercise of
power, in this case, should be restrained within proper limits, as in that of the state governments.”5 The
experience of the past two centuries has suggested that the Anti-Federalists may have been correct in this
regard; while the states retain a great deal of importance, the scope and powers of the national government
are much broader today than in 1787—likely beyond even the imaginings of the Federalists themselves.

The struggle to have rights clearly delineated and the decision of the framers to omit a bill of rights
nearly derailed the ratification process. While some of the states were willing to ratify without any further
guarantees, in some of the larger states—New York and Virginia in particular—the Constitution’s lack
of specified rights became a serious point of contention. The Constitution could go into effect with the
support of only nine states, but the Federalists knew it could not be effective without the participation
of the largest states. To secure majorities in favor of ratification in New York and Virginia, as well
as Massachusetts, they agreed to consider incorporating provisions suggested by the ratifying states as
amendments to the Constitution.

Ultimately, James Madison delivered on this promise by proposing a package of amendments in the
First Congress, drawing from the Declaration of Rights in the Virginia state constitution, suggestions
from the ratification conventions, and other sources, which were extensively debated in both houses of
Congress and ultimately proposed as twelve separate amendments for ratification by the states. Ten of the
amendments were successfully ratified by the requisite 75 percent of the states and became known as the
Bill of Rights (Table 1.1).

Rights and Liberties Protected by the First Ten Amendments

First
Amendment

Right to freedoms of religion and speech; right to assemble and to petition the government for
redress of grievances

Second
Amendment

Right to keep and bear arms to maintain a well-regulated militia

Third
Amendment

Right not to house soldiers during time of war

Fourth
Amendment

Right to be secure from unreasonable search and seizure

Table 1.1
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Fifth
Amendment

Rights in criminal cases, including due process and indictment by grand jury for capital crimes,
as well as the right not to testify against oneself

Sixth
Amendment

Right to a speedy trial by an impartial jury

Seventh
Amendment

Right to a jury trial in civil cases

Eighth
Amendment

Right to not face excessive bail, excessive fines, or cruel and unusual punishment

Ninth
Amendment

Rights retained by the people, even if they are not specifically enumerated by the Constitution

Tenth
Amendment

States’ rights to powers not specifically delegated to the federal government

Table 1.1

Debating the Need for a Bill of Rights

One of the most serious debates between the Federalists and the Anti-Federalists was over the necessity of
limiting the power of the new federal government with a Bill of Rights. As we saw in this section, the Federalists
believed a Bill of Rights was unnecessary—and perhaps even dangerous to liberty, because it might invite
violations of rights that weren’t included in it—while the Anti-Federalists thought the national government would
prove adept at expanding its powers and influence and that citizens couldn’t depend on the good judgment of
Congress alone to protect their rights.

As George Washington’s call for a bill of rights in his first inaugural address suggested, while the Federalists
ultimately had to add the Bill of Rights to the Constitution in order to win ratification, and the Anti-Federalists
would soon be proved right that the national government might intrude on civil liberties. In 1798, at the behest
of President John Adams during the Quasi-War with France, Congress passed a series of four laws collectively
known as the Alien and Sedition Acts. These were drafted to allow the president to imprison or deport foreign
citizens he believed were “dangerous to the peace and safety of the United States” and to restrict speech and
newspaper articles that were critical of the federal government or its officials; the laws were primarily used
against members and supporters of the opposition Democratic-Republican Party.

State laws and constitutions protecting free speech and freedom of the press proved ineffective in limiting
this new federal power. Although the courts did not decide on the constitutionality of these laws at the time,
most scholars believe the Sedition Act, in particular, would be unconstitutional if it had remained in effect.
Three of the four laws were repealed in the Jefferson administration, but one—the Alien Enemies Act—remains
on the books today. Two centuries later, the issue of free speech and freedom of the press during times of
international conflict remains a subject of public debate.

Should the government be able to restrict or censor unpatriotic, disloyal, or critical speech in times of
international conflict? How much freedom should journalists have to report on stories from the perspective of
enemies or to repeat propaganda from opposing forces?

Finding a Middle Ground

10 Chapter 4 | Civil Liberties

EXTENDING THE BILL OF RIGHTS TO THE STATES
In the decades following the Constitution’s ratification, the Supreme Court declined to expand the Bill 
of Rights to curb the power of the states, most notably in the 1833 case of Barron v. Baltimore.6 In this
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decided that the Bill of Rights applied only to actions by the federal government. Explaining the court’s
ruling, Chief Justice John Marshall wrote that it was incorrect to argue that “the Constitution was intended
to secure the people of the several states against the undue exercise of power by their respective state
governments; as well as against that which might be attempted by their [Federal] government.”

In the wake of the Civil War, however, the prevailing thinking about the application of the Bill of
Rights to the states changed. Soon after slavery was abolished by the Thirteenth Amendment, state
governments—particularly those in the former Confederacy—began to pass “black codes” that restricted
the rights of former slaves and effectively relegated them to second-class citizenship under their state
laws and constitutions. Angered by these actions, members of the Radical Republican faction in Congress
demanded that the laws be overturned. In the short term, they advocated suspending civilian government
in most of the southern states and replacing politicians who had enacted the black codes. Their long-
term solution was to propose two amendments to the Constitution to guarantee the rights of freed slaves
on an equal standing with whites; these rights became the Fourteenth Amendment, which dealt with
civil liberties and rights in general, and the Fifteenth Amendment, which protected the right to vote in
particular (Figure 1.4). But, the right to vote did not yet apply to women or to Native Americans.

Figure 1.4 (a) Representative John Bingham (R-OH) is considered the author of the Fourteenth Amendment,
adopted on July 9, 1868. Influenced by his mentor, Salmon P. Chase, Bingham was a strong supporter of the
antislavery cause; after Chase lost the Republican presidential nomination to (b) Abraham Lincoln, Bingham became
one of the president’s most ardent supporters.

With the ratification of the Fourteenth Amendment in 1868, civil liberties gained more clarification. First,
the amendment says, “no State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States,” which is a provision that echoes the privileges and immunities
clause in Article IV, Section 2 of the original Constitution ensuring that states treat citizens of other states
the same as their own citizens. (To use an example from today, the punishment for speeding by an out-
of-state driver cannot be more severe than the punishment for an in-state driver). Legal scholars and the
courts have extensively debated the meaning of this privileges or immunities clause over the years; some
have argued that it was supposed to extend the entire Bill of Rights (or at least the first eight amendments)
to the states, while others have argued that only some rights are extended. In 1999, Justice John Paul
Stevens, writing for a majority of the Supreme Court, argued in Saenz v. Roe that the clause protects the
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McDonald v. Chicago ruling that the individual right to bear arms applied to the states because of this 
clause.8

The second provision of the Fourteenth Amendment that pertains to applying the Bill of Rights to the 
states is the due process clause, which says, “nor shall any State deprive any person of life, liberty, or 
property, without due process of law.” This provision is similar to the Fifth Amendment in that it also 
refers to “due process,” a term that generally means people must be treated fairly and impartially by 
government officials (or with what is commonly referred to as substantive due process). Although the 
text of the provision does not mention rights specifically, the courts have held in a series of cases that 
it indicates there are certain fundamental liberties that cannot be denied by the states. For example, in 
Sherbert v. Verner (1963), the Supreme Court ruled that states could not deny unemployment benefits to an 
individual who turned down a job because it required working on the Sabbath.9

Beginning in 1897, the Supreme Court has found that various provisions of the Bill of Rights protecting 
these fundamental liberties must be upheld by the states, even if their state constitutions and laws do 
not protect them as fully as the Bill of Rights does—or at all. This means there has been a process of 
selective incorporation of the Bill of Rights into the practices of the states; in other words, the Constitution 
effectively inserts parts of the Bill of Rights into state laws and constitutions, even though it doesn’t do so 
explicitly. When cases arise to clarify particular issues and procedures, the Supreme Court decides whether 
state laws violate the Bill of Rights and are therefore unconstitutional.

For example, under the Fifth Amendment a person can be tried in federal court for a felony—a serious 
crime—only after a grand jury issues an indictment indicating that it is reasonable to try the person for 
the crime in question. (A grand jury is a group of citizens charged with deciding whether there is enough 
evidence of a crime to prosecute someone.) But the Supreme Court has ruled that states don’t have to use 
grand juries as long as they ensure people accused of crimes are indicted using an equally fair process.

Selective incorporation is an ongoing process. When the Supreme Court initially decided in 2008 that the 
Second Amendment protects an individual’s right to keep and bear arms, it did not decide then that it 
was a fundamental liberty the states must uphold as well. It was only in the McDonald v. Chicago case 
two years later that the Supreme Court incorporated the Second Amendment into state law. Another area 
in which the Supreme Court gradually moved to incorporate the Bill of Rights regards censorship and 
the Fourteenth Amendment. In Near v. Minnesota (1931), the Court disagreed with state courts regarding 
censorship and ruled it unconstitutional except in rare cases.10

4.2 Securing Basic Freedoms

Learning Objectives

By the end of this section, you will be able to:
• Identify the liberties and rights guaranteed by the first four amendments to the Constitution
• Explain why in practice these rights and liberties are limited
• Explain why interpreting some amendments has been controversial

12 Chapter 4 | Civil Liberties

We can broadly divide the provisions of the Bill of Rights into three categories. The First, Second, Third, 
and Fourth Amendments protect basic individual freedoms; the Fourth (partly), Fifth, Sixth, Seventh, and 
Eighth protect people suspected or accused of criminal activity; and the Ninth and Tenth, are consistent 
with the framers’ view that the Bill of Rights is not necessarily an exhaustive list of all the rights people 
have and guarantees a role for state as well as federal government (Figure 1.5).
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Figure 1.5

The First Amendment protects the right to freedom of religious conscience and practice and the right to
free expression, particularly of political and social beliefs. The Second Amendment—perhaps the most
controversial today—protects the right to defend yourself in your home or other property, as well as
the collective right to protect the community as part of the militia. The Third Amendment prohibits the
government from commandeering people’s homes to house soldiers, particularly in peacetime. Finally, the
Fourth Amendment prevents the government from searching our persons or property or taking evidence
without a warrant issued by a judge, with certain exceptions.

THE FIRST AMENDMENT
The First Amendment is perhaps the most famous provision of the Bill of Rights; it is arguably also the
most extensive, because it guarantees both religious freedoms and the right to express your views in
public. Specifically, the First Amendment says:

“Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.”

Chapter 4 | Civil Liberties 13
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Given the broad scope of this amendment, it is helpful to break it into its two major parts.

The first portion deals with religious freedom. However, it actually protects two related sorts of freedom: 
first, it protects people from having a set of religious beliefs imposed on them by the government, and 
second, it protects people from having their own religious beliefs restricted by government authorities.

The Establishment Clause
The first of these two freedoms is known as the establishment clause. Congress is prohibited from 
creating or promoting a state-sponsored religion (this now includes the states too). When the United 
States was founded, most countries around the world had an established church or religion, an officially 
sponsored set of religious beliefs and values. In Europe, bitter wars were fought between and within 
states, often because the established church of one territory was in conflict with that of another; wars 
and civil strife were common, particularly between states with Protestant and Catholic churches that had 
differing interpretations of Christianity. Even today, the legacy of these wars remains, most notably in 
Ireland, which has been divided between a mostly Catholic south and a largely Protestant north for nearly 
a century.

Many settlers in the United States found themselves on this continent as refugees from such wars; others 
came to find a place where they could follow their own religion with like-minded people in relative peace. 
So as a practical matter, even if the early United States had wanted to establish a single national religion, 
the diversity of religious beliefs would already have prevented it. Nonetheless the differences were small; 
most people were of European origin and professed some form of Christianity (although in private some 
of the founders, most notably Thomas Jefferson, Thomas Paine, and Benjamin Franklin, held what today 
would be seen as Unitarian and/or deistic views). So for much of U.S. history, the establishment clause 
was not particularly important—the vast majority of citizens were Protestant Christians of some form, and 
since the federal government was relatively uninvolved in the day-to-day lives of the people, there was 
little opportunity for conflict. That said, there were some citizenship and office-holding restrictions on Jews 
within some of the states.

Worry about state sponsorship of religion in the United States began to reemerge in the latter part of 
the nineteenth century. An influx of immigrants from Ireland and eastern and southern Europe brought 
large numbers of Catholics, and states—fearing the new immigrants and their children would not 
assimilate—passed laws forbidding government aid to religious schools. New religious organizations, 
such as the Church of Latter-day Saints (the Mormon Church), Seventh-day Adventists, Jehovah’s 
Witnesses, and many others, also emerged, blending aspects of Protestant beliefs with other ideas and 
teachings at odds with the more traditional Protestant churches of the era. At the same time, public 
schooling was beginning to take root on a wide scale. Since most states had traditional Protestant 
majorities and most state officials were Protestants themselves, the public school curriculum incorporated 
many Protestant features; at times, these features would come into conflict with the beliefs of children from 
other Christian sects or from other religious traditions.

The establishment clause today tends to be interpreted a bit more broadly than in the past; it not only 
forbids the creation of a “Church of the United States” or “Church of Ohio” it also forbids the government 
from favoring one set of religious beliefs over others or favoring religion (of any variety) over non-religion. 
Thus, the government cannot promote, say, Islamic beliefs over Sikh beliefs or belief in God over atheism 
or agnosticism (Figure 1.6).
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Figure 1.6 In this illustration from a contemporary manuscript, Henry Bolingbroke (i.e., Henry IV) claims the throne
in 1399 surrounded by the Lords Spiritual and Temporal (secular). While the Lords Spiritual have been a minority in
the House of Lords since the time of Henry VIII, and religion does not generally play a large role in British politics
today, the Church of England nevertheless remains represented in Parliament by twenty-six bishops.

The key question that faces the courts is whether the establishment clause should be understood as
imposing, in Thomas Jefferson’s words, “a wall of separation between church and state.” In a 1971 case
known as Lemon v. Kurtzman, the Supreme Court established the Lemon test for deciding whether a law or
other government action that might promote a particular religious practice should be allowed to stand.11

The Lemon test has three criteria that must be satisfied for such a law or action to be found constitutional
and remain in effect:

1. The action or law must not lead to excessive government entanglement with religion; in other
words, policing the boundary between government and religion should be relatively
straightforward and not require extensive effort by the government.

2. The action or law cannot either inhibit or advance religious practice; it should be neutral in its
effects on religion.

3. The action or law must have some secular purpose; there must be some non-religious
justification for the law.

For example, imagine your state decides to fund a school voucher program that allows children to attend
private and parochial schools at public expense; the vouchers can be used to pay for school books and
transportation to and from school. Would this voucher program be constitutional?

Let’s start with the secular-purpose prong of the test. Educating children is a clear, non-religious purpose,
so the law has a secular purpose. The law would neither inhibit nor advance religious practice, so
that prong would be satisfied. The remaining question—and usually the one on which court decisions
turn—is whether the law leads to excessive government entanglement with religious practice. Given that
transportation and school books generally have no religious purpose, there is little risk that paying for
them would lead the state to much entanglement with religion. The decision would become more difficult
if the funding were unrestricted in use or helped to pay for facilities or teacher salaries; if that were the
case, it might indeed be used for a religious purpose, and it would be harder for the government to ensure
that it wasn’t without audits or other investigations that could lead to too much government entanglement
with religion.

The use of education as an example is not an accident; in fact, many of the court’s cases dealing with the
establishment clause have involved education, particularly public education, because school-age children
are considered a special and vulnerable population. Perhaps no subject affected by the First Amendment
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has been more controversial than the issue of prayer in public schools. Discussion about school prayer 
has been particularly fraught because in many ways it appears to bring the two religious liberty clauses 
into conflict with each other. The free exercise clause, discussed below, guarantees the right of individuals 
to practice their religion without government interference—and while the rights of children are not as 
extensive in all areas as those of adults, the courts have consistently ruled that the free exercise clause’s 
guarantee of religious freedom applies to children as well.

At the same time, however, government actions that require or encourage particular religious practices 
might infringe upon children’s rights to follow their own religious beliefs and thus, in effect, be 
unconstitutional establishments of religion. For example, a teacher, an athletic coach, or even a student 
reciting a prayer in front of a class or leading students in prayer as part of the organized school activities 
constitutes an illegal establishment of religion.12 Yet a school cannot prohibit voluntary, non-disruptive 
prayer by its students, because that would impair the free exercise of religion. So although the blanket 
statement that “prayer in schools is illegal” or unconstitutional is incorrect, the establishment clause 
does limit official endorsement of religion, including prayers organized or otherwise facilitated by school 
authorities, even as part of off-campus or extracurricular activities.13

But some laws that may appear to establish certain religious practices are allowed. For example, the courts 
have permitted religiously inspired blue laws that limit working hours or even shutter businesses on 
Sunday, the Christian day of rest, because by allowing people to practice their (Christian) faith, such rules 
may help ensure the “health, safety, recreation, and general well-being” of citizens. They have allowed 
restrictions on the sale of alcohol and sometimes other goods on Sunday for similar reasons.

The meaning of the establishment clause has been controversial at times because, as a matter of course, 
government officials acknowledge that we live in a society with vigorous religious practice where most 
people believe in God—even if we disagree on what God is. Disputes often arise over how much the 
government can acknowledge this widespread religious belief. The courts have generally allowed for a 
certain tolerance of what is described as ceremonial deism, an acknowledgement of God or a creator that 
generally lacks any substantive religious content. For example, the national motto “In God We Trust,” 
which appears on our coins and paper money (Figure 1.7), is seen as more an acknowledgment that most 
citizens believe in God than any serious effort by government officials to promote religious belief and 
practice. This reasoning has also been used to permit the inclusion of the phrase “under God” in the Pledge 
of Allegiance—a change that came about during the early years of the Cold War as a means of contrasting 
the United States with the “godless” Soviet Union.

In addition, the courts have allowed some religiously motivated actions by government agencies, such 
as clergy delivering prayers to open city council meetings and legislative sessions, on the presumption 
that—unlike school children—adult participants can distinguish between the government’s allowing 
someone to speak and endorsing that person’s speech. Yet, while some displays of religious codes (e.g., 
Ten Commandments) are permitted in the context of showing the evolution of law over the centuries 
(Figure 1.7), in other cases, these displays have been removed after state supreme court rulings. In 
Oklahoma, the courts ordered the removal of a Ten Commandments sculpture at the state capitol when 
other groups, including Satanists and the Church of the Flying Spaghetti Monster, attempted to get their 
own sculptures allowed there.



SAMPLE CHAPTERS 
NOT FINAL DRAFT

Figure 1.7 The motto “In God We Trust” has appeared intermittently on U.S. coins since the 1860s (a), yet it was not
mandated on paper currency until 1957. The Ten Commandments are prominently displayed on the grounds of the
Texas State Capitol in Austin (b), though a similar sculpture was ordered to be removed in Oklahoma. (credit a:
modification of work by Kevin Dooley)

The Free Exercise Clause
The free exercise clause, on the other hand, limits the ability of the government to control or restrict
religious practices. This portion of the First Amendment regulates not the government’s promotion of
religion, but rather government suppression of religious beliefs and practices. Much of the controversy
surrounding the free exercise clause reflects the way laws or rules that apply to everyone might apply to
people with particular religious beliefs. For example, can a Jewish police officer whose religious belief, if
followed strictly, requires her to observe Shabbat be compelled to work on a Friday night or during the day
on Saturday? Or must the government accommodate this religious practice, even if it means the general
law or rule in question is not applied equally to everyone?

In the 1930s and 1940s, cases involving Jehovah’s Witnesses demonstrated the difficulty of striking the
right balance. In addition to following their church’s teaching that they should not participate in military
combat, members refuse to participate in displays of patriotism, including saluting the flag and reciting
the Pledge of Allegiance, and they regularly engage in door-to-door evangelism to recruit converts. These
activities have led to frequent conflict with local authorities. Jehovah’s Witness children were punished in
public schools for failing to salute the flag or recite the Pledge of Allegiance, and members attempting to
evangelize were arrested for violating laws against door-to-door solicitation of customers. In early legal
challenges brought by Jehovah’s Witnesses, the Supreme Court was reluctant to overturn state and local
laws that burdened their religious beliefs.14 However, in later cases, the court was willing to uphold the
rights of Jehovah’s Witnesses to proselytize and refuse to salute the flag or recite the Pledge.15

The rights of conscientious objectors—individuals who claim the right to refuse to perform military
service on the grounds of freedom of thought, conscience, or religion—have also been controversial,
although many conscientious objectors have contributed service as non-combatant medics during
wartime. To avoid serving in the Vietnam War, many people claimed to have a conscientious objection
to military service on the basis that they believed this particular war was unwise or unjust. However, the
Supreme Court ruled in Gillette v. United States that to claim to be a conscientious objector, a person must
be opposed to serving in any war, not just some wars.16

Establishing a general framework for deciding whether a religious belief can trump general laws and
policies has been a challenge for the Supreme Court. In the 1960s and 1970s, the court decided two cases
in which it laid out a general test for deciding similar cases in the future. In both Sherbert v. Verner,
a case dealing with unemployment compensation, and Wisconsin v. Yoder, which dealt with the right
of Amish parents to homeschool their children, the court said that for a law to be allowed to limit or
burden a religious practice, the government must meet two criteria.17 It must demonstrate both that it
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had a “compelling governmental interest” in limiting that practice and that the restriction was “narrowly 
tailored.” In other words, it must show there was a very good reason for the law in question and that the 
law was the only feasible way of achieving that goal. This standard became known as the Sherbert test. 
Since the burden of proof in these cases was on the government, the Supreme Court made it very difficult 
for the federal and state governments to enforce laws against individuals that would infringe upon their 
religious beliefs.

In 1990, the Supreme Court made a controversial decision substantially narrowing the Sherbert test in 
Employment Division v. Smith, more popularly known as “the peyote case.”18 This case involved two men 
who were members of the Native American Church, a religious organization that uses the hallucinogenic 
peyote plant as part of its sacraments. After being arrested for possession of peyote, the two men were fired 
from their jobs as counselors at a private drug rehabilitation clinic. When they applied for unemployment 
benefits, the state refused to pay on the basis that they had been dismissed for work-related reasons. The 
men appealed the denial of benefits and were initially successful, since the state courts applied the Sherbert 
test and found that the denial of unemployment benefits burdened their religious beliefs. However, the 
Supreme Court ruled in a 6–3 decision that the “compelling governmental interest” standard should not 
apply; instead, so long as the law was not designed to target a person’s religious beliefs in particular, it 
was not up to the courts to decide that those beliefs were more important than the law in question.

On the surface, a case involving the Native American Church seems unlikely to arouse much controversy. 
But because it replaced the Sherbert test with one that allowed more government regulation of religious 
practices, followers of other religious traditions grew concerned that state and local laws, even ones neutral 
on their face, might be used to curtail their religious practices. In 1993, in response to this decision, 
Congress passed a law known as the Religious Freedom Restoration Act (RFRA), which was followed in 
2000 by the Religious Land Use and Institutionalized Persons Act after part of the RFRA was struck down 
by the Supreme Court. In addition, since 1990, twenty-one states have passed state RFRAs that include 
the Sherbert test in state law, and state court decisions in eleven states have enshrined the Sherbert test’s 
compelling governmental interest interpretation of the free exercise clause into state law.19

However, the RFRA itself has not been without its critics. While it has been relatively uncontroversial as 
applied to the rights of individuals, debate has emerged about whether businesses and other groups can be 
said to have religious liberty. In explicitly religious organizations, such as a fundamentalist congregation 
(fundamentalists adhere very strictly to biblical absolutes) or the Roman Catholic Church, it is fairly 
obvious members have a meaningful, shared religious belief. But the application of the RFRA has become 
more problematic in businesses and non-profit organizations whose owners or organizers may share a 
religious belief while the organization has some secular, non-religious purpose.

Such a conflict emerged in the 2014 Supreme Court case known as Burwell v. Hobby Lobby.20 The Hobby 
Lobby chain of stores sells arts and crafts merchandise at hundreds of stores; its founder, David Green, 
is a devout fundamentalist Christian whose beliefs include opposition to abortion and contraception. 
Consistent with these beliefs, he used his business to object to a provision of the Patient Protection and 
Affordable Care Act (ACA or Obamacare) requiring employer-backed insurance plans to include no-
charge access to the morning-after pill, a form of emergency contraception, arguing that this requirement 
infringed on his conscience. Based in part on the federal RFRA, the Supreme Court agreed 5–4 with Green 
and Hobby Lobby’s position and said that Hobby Lobby and other closely held businesses did not have to 
provide employees free access to emergency contraception or other birth control if doing so would violate 
the religious beliefs of the business’ owners, because there were other less restrictive ways the government 
could ensure access to these services for Hobby Lobby’s employees (e.g., paying for them directly).

In 2015, state RFRAs became controversial when individuals and businesses that provided wedding 
services (e.g., catering and photography) were compelled to provide these for same-sex weddings in 
states where the practice had been newly legalized (Figure 1.8). Proponents of state RFRA laws argued 
that people and businesses ought not be compelled to endorse practices their religious beliefs held to be 
immoral or indecent and feared clergy might be compelled to officiate same-sex marriages against their
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per Obergefell v. Hodges, to serve same-sex marriages on an equal basis as a matter of ensuring the civil
rights of gays and lesbians, just as they would be obliged to cater or photograph an interracial marriage.21

Figure 1.8 One of the most recent notorious cases related to the free exercise clause involved an Oregon bakery
whose owners refused to bake a wedding cake for a lesbian couple in January 2013, citing the owners’ religious
beliefs. The couple was eventually awarded $135,000 in damages as a result of the ongoing dispute. (credit:
modification of work by Bev Sykes)

Despite ongoing controversy, however, the courts have consistently found some public interests
sufficiently compelling to override the free exercise clause. For example, since the late nineteenth century,
the courts have consistently held that people’s religious beliefs do not exempt them from the general laws
against polygamy. Other potential acts in the name of religion that are also out of the question are drug
use and human sacrifice.

Freedom of Expression
Although the remainder of the First Amendment protects four distinct rights—free speech, press,
assembly, and petition—we generally think of these rights today as encompassing a right to freedom of
expression, particularly since the world’s technological evolution has blurred the lines between oral and
written communication (i.e., speech and press) in the centuries since the First Amendment was written and
adopted.

Controversies over freedom of expression were rare until the 1900s, even though government censorship
was quite common. For example, during the Civil War, the Union post office refused to deliver
newspapers that opposed the war or sympathized with the Confederacy, while allowing pro-war
newspapers to be mailed. The emergence of photography and movies, in particular, led to new public
concerns about morality, causing both state and federal politicians to censor lewd and otherwise improper
content. At the same time, writers became more ambitious in their subject matter by including explicit
references to sex and using obscene language, leading to government censorship of books and magazines.

Censorship reached its height during World War I. The United States was swept up in two waves of
hysteria. Anti-German feeling was provoked by the actions of Germany and its allies leading up to the
war, including the sinking of the RMS Lusitania and the Zimmerman Telegram, an effort by the Germans
to conclude an alliance with Mexico against the United States. This concern was compounded in 1917
by the Bolshevik revolution against the more moderate interim government of Russia; the leaders of the
Bolsheviks, most notably Vladimir Lenin, Leon Trotsky, and Joseph Stalin, withdrew from the war against
Germany and called for communist revolutionaries to overthrow the capitalist, democratic governments
in western Europe and North America.
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jail. In Schenck v. United States, the Supreme Court ruled that people encouraging young men to dodge
the draft could be imprisoned for doing so, arguing that recommending that people disobey the law was
tantamount to “falsely shouting fire in a theatre and causing a panic” and thus presented a “clear and
present danger” to public order.22 Similarly, communists and other revolutionary anarchists and socialists
during the Red Scare after the war were prosecuted under various state and federal laws for supporting
the forceful or violent overthrow of government. This general approach to political speech remained in
place for the next fifty years.

In the 1960s, however, the Supreme Court’s rulings on free expression became more liberal, in response
to the Vietnam War and the growing antiwar movement. In a 1969 case involving the Ku Klux Klan,
Brandenburg v. Ohio, the Supreme Court found that only speech or writing that constituted a direct call
or plan to imminent lawless action, an illegal act in the immediate future, could be suppressed; the mere
advocacy of a hypothetical revolution was not enough.23 The Supreme Court also found that various forms
of symbolic speech—wearing clothing like an armband that carried a political symbol or raising a fist in
the air, for example—were subject to the same protections as written and spoken communication.
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Burning the U.S. Flag

Perhaps no act of symbolic speech has been as controversial in U.S. history as the burning of the flag (Figure
1.9). Citizens tend to revere the flag as a unifying symbol of the country in much the same way most people
in Britain would treat the reigning queen (or king). States and the federal government have long had laws
protecting the flag from being desecrated—defaced, damaged, or otherwise treated with disrespect. Perhaps
in part because of these laws, people who have wanted to drive home a point in opposition to U.S. government
policies have found desecrating the flag a useful way to gain public and press attention to their cause.

Figure 1.9 On the eve of the 2008 election, a U.S. flag was burned in protest in New Hampshire. (credit:
modification of work by Jennifer Parr)

One such person was Gregory Lee Johnson, a member of various pro-communist and antiwar groups. In 1984,
as part of a protest near the Republican National Convention in Dallas, Texas, Johnson set fire to a U.S. flag
that another protestor had torn from a flagpole. He was arrested, charged with “desecration of a venerated
object” (among other offenses), and eventually convicted of that offense. However, in 1989, the Supreme
Court decided in Texas v. Johnson that burning the flag was a form of symbolic speech protected by the First
Amendment and found the law, as applied to flag desecration, to be unconstitutional.24

This court decision was strongly criticized, and Congress responded by passing a federal law, the Flag
Protection Act, intended to overrule it; the act, too, was struck down as unconstitutional in 1990.25 Since then,
Congress has attempted on several occasions to propose constitutional amendments allowing the states and
federal government to re-criminalize flag desecration—to no avail.

Should we amend the Constitution to allow Congress or the states to pass laws protecting the U.S. flag from
desecration? Should we protect other symbols as well? Why or why not?

Freedom of the press is an important component of the right to free expression as well. In Near v. Minnesota,
an early case regarding press freedoms, the Supreme Court ruled that the government generally could not
engage in prior restraint; that is, states and the federal government could not in advance prohibit someone
from publishing something without a very compelling reason.26 This standard was reinforced in 1971 in

Milestone
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New York Times and Washington Post newspapers from publishing the Pentagon Papers.27 These papers
included materials from a secret history of the Vietnam War that had been compiled by the military.
More specifically, the papers were compiled at the request of Secretary of Defense Robert McNamara and
provided a study of U.S. political and military involvement in Vietnam from 1945 to 1967. Daniel Ellsberg
famously released passages of the Papers to the press to show that the United States had secretly enlarged
the scope of the war by bombing Cambodia and Laos among other deeds while lying to the American
public about doing so.

Although people who leak secret information to the media can still be prosecuted and punished, this does
not generally extend to reporters and news outlets that pass that information on to the public. The Edward
Snowden case is another good case in point. Snowden himself, rather than those involved in promoting
the information that he shared, is the object of criminal prosecution.

Furthermore, the courts have recognized that government officials and other public figures might try to
silence press criticism and avoid unfavorable news coverage by threatening a lawsuit for defamation of
character. In the 1964 New York Times v. Sullivan case, the Supreme Court decided that public figures
needed to demonstrate not only that a negative press statement about them was untrue but also that
the statement was published or made with either malicious intent or “reckless disregard” for the truth.28

This ruling made it much harder for politicians to silence potential critics or to bankrupt their political
opponents through the courts.

The right to freedom of expression is not absolute; several key restrictions limit our ability to speak or
publish opinions under certain circumstances. We have seen that the Constitution protects most forms of
offensive and unpopular expression, particularly political speech; however, incitement of a criminal act,
“fighting words,” and genuine threats are not protected. So, for example, you can’t point at someone
in front of an angry crowd and shout, “Let’s beat up that guy!” And the Supreme Court has allowed
laws that ban threatening symbolic speech, such as burning a cross on the lawn of an African American
family’s home (Figure 1.10).29 Finally, as we’ve just seen, defamation of character—whether in written
form (libel) or spoken form (slander)—is not protected by the First Amendment, so people who are subject
to false accusations can sue to recover damages, although criminal prosecutions of libel and slander are
uncommon.

Figure 1.10 The Supreme Court has allowed laws that ban threatening symbolic speech, such as burning crosses
on the lawns of African American families, an intimidation tactic used by the Ku Klux Klan, pictured here at a meeting
in Gainesville, Florida, on December 31, 1922.
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extremely offensive under current societal standards. Defining obscenity has been something of a
challenge for the courts; Supreme Court Justice Potter Stewart famously said of obscenity, having watched
pornography in the Supreme Court building, “I know it when I see it.” Into the early twentieth century,
written work was frequently banned as being obscene, including works by noted authors such as James
Joyce and Henry Miller, although today it is rare for the courts to uphold obscenity charges for written
material alone. In 1973, the Supreme Court established the Miller test for deciding whether something is
obscene: “(a) whether the average person, applying contemporary community standards, would find that
the work, taken as a whole, appeals to the prurient interest, (b) whether the work depicts or describes, in
a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether
the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.”30 However, the
application of this standard has at times been problematic. In particular, the concept of “contemporary
community standards” raises the possibility that obscenity varies from place to place; many people in New
York or San Francisco might not bat an eye at something people in Memphis or Salt Lake City would
consider offensive. The one form of obscenity that has been banned almost without challenge is child
pornography, although even in this area the courts have found exceptions.

The courts have allowed censorship of less-than-obscene content when it is broadcast over the airwaves,
particularly when it is available for anyone to receive. In general, these restrictions on indecency—a
quality of acts or statements that offend societal norms or may be harmful to minors—apply only to
radio and television programming broadcast when children might be in the audience, although most cable
and satellite channels follow similar standards for commercial reasons. An infamous case of televised
indecency occurred during the halftime show of the 2004 Super Bowl, during a performance by singer
Janet Jackson in which a part of her clothing was removed by fellow performer Justin Timberlake,
revealing her right breast. The network responsible for the broadcast, CBS, was ultimately presented with
a fine of $550,000 by the Federal Communications Commission, the government agency that regulates
television broadcasting. However, CBS was not ultimately required to pay.

On the other hand, in 1997, the NBC network showed a broadcast of Schindler’s List, a film depicting
events during the Holocaust in Nazi Germany, without any editing, so it included graphic nudity and
depictions of violence. NBC was not fined or otherwise punished, suggesting there is no uniform standard
for indecency. Similarly, in the 1990s Congress compelled television broadcasters to implement a television
ratings system, enforced by a “V-Chip” in televisions and cable boxes, so parents could better control the
television programming their children might watch. However, similar efforts to regulate indecent content
on the Internet to protect children from pornography have largely been struck down as unconstitutional.
This outcome suggests that technology has created new avenues for obscene material to be disseminated.
The Children’s Internet Protection Act, however, requires K–12 schools and public libraries receiving
Internet access using special E-rate discounts to filter or block access to obscene material and other material
deemed harmful to minors, with certain exceptions.

The courts have also allowed laws that forbid or compel certain forms of expression by businesses, such as
laws that require the disclosure of nutritional information on food and beverage containers and warning
labels on tobacco products (Figure 1.11). The federal government requires the prices advertised for airline
tickets to include all taxes and fees. Many states regulate advertising by lawyers. And, in general, false or
misleading statements made in connection with a commercial transaction can be illegal if they constitute
fraud.
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Figure 1.11 The surgeon general’s warning label on a box of cigarettes is mandated by the Food and Drug 
Administration. The United States was the first nation to require a health warning on cigarette packages. (credit: 
Debora Cartagena, Centers for Disease Control and Prevention)

Furthermore, the courts have ruled that, although public school officials are government actors, the First 
Amendment freedom of expression rights of children attending public schools are somewhat limited. 
In particular, in Tinker v. Des Moines (1969) and Hazelwood v. Kuhlmeier (1988), the Supreme Court has 
upheld restrictions on speech that creates “substantial interference with school discipline or the rights 
of others”31 or is “reasonably related to legitimate pedagogical concerns.”32 For example, the content of 
school-sponsored activities like school newspapers and speeches delivered by students can be controlled, 
either for the purposes of instructing students in proper adult behavior or to deter conflict between 
students.

Free expression includes the right to assemble peaceably and the right to petition government officials. 
This right even extends to members of groups whose views most people find abhorrent, such as American 
Nazis and the vehemently anti-gay Westboro Baptist Church, whose members have become known 
for their protests at the funerals of U.S. soldiers who have died fighting in the war on terror (Figure 
1.12).33 Free expression—although a broad right—is subject to certain constraints to balance it against the 
interests of public order. In particular, the nature, place, and timing of protests—but not their substantive 
content—are subject to reasonable limits. The courts have ruled that while people may peaceably assemble 
in a place that is a public forum, not all public property is a public forum. For example, the inside 
of a government office building or a college classroom—particularly while someone is teaching—is not 
generally considered a public forum.
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Figure 1.12 Protesters from Westboro Baptist Church picket outside the U.S. Supreme Court in July 2014 prior to
the decision ruling that Section 3 of the Defense of Marriage Act (DOMA) is unconstitutional. (credit: Jordan Uhl)

Rallies and protests on land that has other dedicated uses, such as roads and highways, can be limited to
groups that have secured a permit in advance, and those organizing large gatherings may be required to
give sufficient notice so government authorities can ensure there is enough security available. However,
any such regulation must be viewpoint-neutral; the government may not treat one group differently than
another because of its opinions or beliefs. For example, the government can’t permit a rally by a group
that favors a government policy but forbid opponents from staging a similar rally. Finally, there have been
controversial situations in which government agencies have established free-speech zones for protesters
during political conventions, presidential visits, and international meetings in areas that are arguably
selected to minimize their public audience or to ensure that the subjects of the protests do not have to
encounter the protesters.

Since 2011, as part of the White House website, the Obama administration has
included a dedicated system, “We the People: Your Voice in our Government,”
(http://www.openstaxcollege.org/l/29whitehousepet) for people to make petitions
that will be reviewed by administration officials.

THE SECOND AMENDMENT
There has been increased conflict over the Second Amendment in recent years due to school shootings and
gun violence. As a result, gun rights have become a highly charged political issue. The text of the Second
Amendment is among the shortest of those included in the Constitution:

“A well regulated Militia, being necessary to the security of a free State, the right of the people
to keep and bear Arms, shall not be infringed.”

But the relative simplicity of its text has not kept it from controversy; arguably, the Second Amendment
has become controversial in large part because of its text. Is this amendment merely a protection of the
right of the states to organize and arm a “well regulated militia” for civil defense, or is it a protection of a
“right of the people” as a whole to individually bear arms?

Before the Civil War, this would have been a nearly meaningless distinction. In most states at that time,
white males of military age were considered part of the militia, liable to be called for service to put down
rebellions or invasions, and the right “to keep and bear Arms” was considered a common-law right

Link to Learning
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inherited from English law that predated the federal and state constitutions. The Constitution was not 
seen as a limitation on state power, and since the states expected all able-bodied free men to keep arms 
as a matter of course, what gun control there was mostly revolved around ensuring slaves (and their 
abolitionist allies) didn’t have guns.

With the beginning of selective incorporation after the Civil War, debates over the Second Amendment 
were reinvigorated. In the meantime, as part of their black codes designed to reintroduce most of the 
trappings of slavery, several southern states adopted laws that restricted the carrying and ownership of 
weapons by former slaves. Despite acknowledging a common-law individual right to keep and bear arms, 
in 1876 the Supreme Court declined, in United States v. Cruickshank, to intervene to ensure the states would 
respect it.34

In the following decades, states gradually began to introduce laws to regulate gun ownership. Federal gun 
control laws began to be introduced in the 1930s in response to organized crime, with stricter laws that 
regulated most commerce and trade in guns coming into force in the wake of the street protests of the 
1960s. In the early 1980s, following an assassination attempt on President Ronald Reagan, laws requiring 
background checks for prospective gun buyers were passed. During this period, the Supreme Court’s 
decisions regarding the meaning of the Second Amendment were ambiguous at best. In Miller v. United 
States, the Supreme Court upheld the 1934 National Firearms Act’s prohibition of sawed-off shotguns, 
largely on the basis that possession of such a gun was not related to the goal of promoting a “well regulated 
militia.”35 This finding was generally interpreted as meaning that the Second Amendment protected the 
right of the states to organize a militia, rather than an individual right, and thus lower courts generally 
found most firearm regulations—including some city and state laws that virtually outlawed the private 
ownership of firearms—to be constitutional.

However, in 2008, in a narrow 5–4 decision on District of Columbia v. Heller, the Supreme Court found that 
at least some gun control laws did violate the Second Amendment and that this amendment does protect an 
individual’s right to keep and bear arms, at least in some circumstances—in particular, “for traditionally 
lawful purposes, such as self-defense within the home.”36 Because the District of Columbia is not a state, 
this decision immediately applied the right only to the federal government and territorial governments. 
Two years later, in McDonald v. Chicago, the Supreme Court overturned the Cruickshank decision (5–4) and 
again found that the right to bear arms was a fundamental right incorporated against the states, meaning 
that state regulation of firearms might, in some circumstances, be unconstitutional. In 2015, however, the 
Supreme Court allowed several of San Francisco’s strict gun control laws to remain in place, suggesting 
that—as in the case of rights protected by the First Amendment—the courts will not treat gun rights as 
absolute (Figure 1.13).37
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Figure 1.13 A “No Firearms” sign is posted at Binghamton Park in Memphis, Tennessee, demonstrating that the
right to possess a gun is not absolute. (credit: modification of work by Thomas R Machnitzki)

THE THIRD AMENDMENT
The Third Amendment says in full:

“No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner,
nor in time of war, but in a manner to be prescribed by law.”

Most people consider this provision of the Constitution obsolete and unimportant. However, it is
worthwhile to note its relevance in the context of the time: citizens remembered having their cities and
towns occupied by British soldiers and mercenaries during the Revolutionary War, and they viewed the
British laws that required the colonists to house soldiers particularly offensive, to the point that it had been
among the grievances listed in the Declaration of Independence.

Today it seems unlikely the federal government would need to house military forces in civilian lodgings
against the will of property owners or tenants; however, perhaps in the same way we consider the
Second and Fourth amendments, we can think of the Third Amendment as reflecting a broader idea that
our homes lie within a “zone of privacy” that government officials should not violate unless absolutely
necessary.

THE FOURTH AMENDMENT
The Fourth Amendment sits at the boundary between general individual freedoms and the rights of
those suspected of crimes. We saw earlier that perhaps it reflects James Madison’s broader concern about
establishing an expectation of privacy from government intrusion at home. Another way to think of the
Fourth Amendment is that it protects us from overzealous efforts by law enforcement to root out crime by
ensuring that police have good reason before they intrude on people’s lives with criminal investigations.

The text of the Fourth Amendment is as follows:

“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.”
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contraband. Seizures are the taking of these items by the government for use as evidence in a criminal
prosecution (or, in the case of a person, the detention or taking of the person into custody).

In either case, the amendment indicates that government officials are required to apply for and receive a
search warrant prior to a search or seizure; this warrant is a legal document, signed by a judge, allowing
police to search and/or seize persons or property. Since the 1960s, however, the Supreme Court has
issued a series of rulings limiting the warrant requirement in situations where a person can be said to
lack a “reasonable expectation of privacy” outside the home. Police can also search and/or seize people
or property without a warrant if the owner or renter consents to the search, if there is a reasonable
expectation that evidence may be destroyed or tampered with before a warrant can be issued (i.e., exigent
circumstances), or if the items in question are in plain view of government officials.

Furthermore, the courts have found that police do not generally need a warrant to search the passenger
compartment of a car (Figure 1.14), or to search people entering the United States from another country.38

When a warrant is needed, law enforcement officers do not need enough evidence to secure a conviction,
but they must demonstrate to a judge that there is probable cause to believe a crime has been committed or
evidence will be found. Probable cause is the legal standard for determining whether a search or seizure
is constitutional or a crime has been committed; it is a lower threshold than the standard of proof at a
criminal trial.

Critics have argued that this requirement is not very meaningful because law enforcement officers are
almost always able to get a search warrant when they request one; on the other hand, since we wouldn’t
expect the police to waste their time or a judge’s time trying to get search warrants that are unlikely to be
granted, perhaps the high rate at which they get them should not be so surprising.
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Figure 1.14 A state police officer conducting a traffic stop near Walla Walla, Washington. (credit: modification of 
work by Richard Bauer)

What happens if the police conduct an illegal search or seizure without a warrant and find evidence of a 
crime? In the 1961 Supreme Court case Mapp v. Ohio, the court decided that evidence obtained without a 
warrant that didn’t fall under one of the exceptions mentioned above could not be used as evidence in a 
state criminal trial, giving rise to the broad application of what is known as the exclusionary rule, which 
was first established in 1914 on a federal level in Weeks v. United States.39 The exclusionary rule doesn’t 
just apply to evidence found or to items or people seized without a warrant (or falling under an exception
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seizure.

For example, if police search your home without a warrant, find bank statements showing large cash 
deposits on a regular basis, and discover you are engaged in some other crime in which they were 
previously unaware (e.g., blackmail, drugs, or prostitution), not only can they not use the bank statements 
as evidence of criminal activity—they also can’t prosecute you for the crimes they discovered during the 
illegal search. This extension of the exclusionary rule is sometimes called the “fruit of the poisonous tree,” 
because just as the metaphorical tree (i.e., the original search or seizure) is poisoned, so is anything that 
grows out of it.40

However, like the requirement for a search warrant, the exclusionary rule does have exceptions. The 
courts have allowed evidence to be used that was obtained without the necessary legal procedures in 
circumstances where police executed warrants they believed were correctly granted but in fact were not 
(“good faith” exception), and when the evidence would have been found anyway had they followed the 
law (“inevitable discovery”).

The requirement of probable cause also applies to arrest warrants. A person cannot generally be detained 
by police or taken into custody without a warrant, although most states allow police to arrest someone 
suspected of a felony crime without a warrant so long as probable cause exists, and police can arrest people 
for minor crimes or misdemeanors they have witnessed themselves.

4.3 The Rights of Suspects

Learning Objectives

By the end of this section, you will be able to:
• Identify the rights of those suspected or accused of criminal activity
• Explain how Supreme Court decisions transformed the rights of the accused
• Explain why the Eighth Amendment is controversial regarding capital punishment

In addition to protecting the personal freedoms of individuals, the Bill of Rights protects those suspected
or accused of crimes from various forms of unfair or unjust treatment. The prominence of these protections
in the Bill of Rights may seem surprising. Given the colonists’ experience of what they believed to be
unjust rule by British authorities, however, and the use of the legal system to punish rebels and their
sympathizers for political offenses, the impetus to ensure fair, just, and impartial treatment to everyone
accused of a crime—no matter how unpopular—is perhaps more understandable. What is more, the
revolutionaries, and the eventual framers of the Constitution, wanted to keep the best features of English
law as well.

In addition to the protections outlined in the Fourth Amendment, which largely pertain to investigations
conducted before someone has been charged with a crime, the next four amendments pertain to those
suspected, accused, or convicted of crimes, as well as people engaged in other legal disputes. At every
stage of the legal process, the Bill of Rights incorporates protections for these people.

THE FIFTH AMENDMENT
Many of the provisions dealing with the rights of the accused are included in the Fifth Amendment;
accordingly, it is one of the longest in the Bill of Rights. The Fifth Amendment states in full:

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
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in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.”
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The first clause requires that serious crimes be prosecuted only after an indictment has been issued by 
a grand jury. However, several exceptions are permitted as a result of the evolving interpretation and 
understanding of this amendment by the courts, given the Constitution is a living document. First, the 
courts have generally found this requirement to apply only to felonies; less serious crimes can be tried 
without a grand jury proceeding. Second, this provision of the Bill of Rights does not apply to the states 
because it has not been incorporated; many states instead require a judge to hold a preliminary hearing to 
decide whether there is enough evidence to hold a full trial. Finally, members of the armed forces who are 
accused of crimes are not entitled to a grand jury proceeding.

The Fifth Amendment also protects individuals against double jeopardy, a process that subjects a suspect 
to prosecution twice for the same criminal act. No one who has been acquitted (found not guilty) of a crime 
can be prosecuted again for that crime. But the prohibition against double jeopardy has its own exceptions. 
The most notable is that it prohibits a second prosecution only at the same level of government (federal or 
state) as the first; the federal government can try you for violating federal law, even if a state or local court 
finds you not guilty of the same action. For example, in the early 1990s, several Los Angeles police officers 
accused of brutally beating motorist Rodney King during his arrest were acquitted of various charges in a 
state court, but some were later convicted in a federal court of violating King’s civil rights.

The double jeopardy rule does not prevent someone from recovering damages in a civil case—a legal 
dispute between individuals over a contract or compensation for an injury—that results from a criminal 
act, even if the person accused of that act is found not guilty. One famous case from the 1990s involved 
former football star and television personality O. J. Simpson. Simpson, although acquitted of the murders 
of his ex-wife Nicole Brown and her friend Ron Goldman in a criminal court, was later found to be 
responsible for their deaths in a subsequent civil case and as a result was forced to forfeit most of his wealth 
to pay damages to their families.

Perhaps the most famous provision of the Fifth Amendment is its protection against self-incrimination, or 
the right to remain silent. This provision is so well known that we have a phrase for it: “taking the Fifth.” 
People have the right not to give evidence in court or to law enforcement officers that might constitute an 
admission of guilt or responsibility for a crime. Moreover, in a criminal trial, if someone does not testify in 
his or her own defense, the prosecution cannot use that failure to testify as evidence of guilt or imply that 
an innocent person would testify. This provision became embedded in the public consciousness following 
the Supreme Court’s 1966 ruling in Miranda v. Arizona, whereby suspects were required to be informed 
of their most important rights, including the right against self-incrimination, before being interrogated in 
police custody.41 However, contrary to some media depictions of the Miranda warning, law enforcement 
officials do not necessarily have to inform suspects of their rights before they are questioned in situations 
where they are free to leave.

Like the Fourteenth Amendment’s due process clause, the Fifth Amendment prohibits the federal 
government from depriving people of their “life, liberty, or property, without due process of law.” Recall 
that due process is a guarantee that people will be treated fairly and impartially by government officials 
when the government seeks to fine or imprison them or take their personal property away from them. 
The courts have interpreted this provision to mean that government officials must establish consistent, 
fair procedures to decide when people’s freedoms are limited; in other words, citizens cannot be detained, 
their freedom limited, or their property taken arbitrarily or on a whim by police or other government 
officials. As a result, an entire body of procedural safeguards comes into play for the legal prosecution of 
crimes. However, the Patriot Act, passed into law after the 9/11 terrorist attacks, somewhat altered this 
notion.
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“private property [cannot] be taken for public use, without just compensation.” This provision, along
with the due process clause’s provisions limiting the taking of property, can be viewed as a protection of
individuals’ economic liberty: their right to obtain, use, and trade tangible and intangible property for
their own benefit. For example, you have the right to trade your knowledge, skills, and labor for money
through work or the use of your property, or trade money or goods for other things of value, such as
clothing, housing, education, or food.

The greatest recent controversy over economic liberty has been sparked by cities’ and states’ use of the
power of eminent domain to take property for redevelopment. Traditionally, the main use of eminent
domain was to obtain property for transportation corridors like railroads, highways, canals and reservoirs,
and pipelines, which require fairly straight routes to be efficient. Because any single property owner
could effectively block a particular route or extract an unfair price for land if it was the last piece needed
to assemble a route, there are reasonable arguments for using eminent domain as a last resort in these
circumstances, particularly for projects that convey substantial benefits to the public at large.

However, increasingly eminent domain has been used to allow economic development, with beneficiaries
ranging from politically connected big businesses such as car manufacturers building new factories
to highly profitable sports teams seeking ever-more-luxurious stadiums (Figure 1.15). And, while we
traditionally think of property owners as relatively well-off people whose rights don’t necessarily need
protecting since they can fend for themselves in the political system, frequently these cases pit lower- and
middle-class homeowners against multinational corporations or multimillionaires with the ear of city and
state officials. In a notorious 2005 case, Kelo v. City of New London, the Supreme Court sided with municipal
officials taking homes in a middle-class neighborhood to obtain land for a large pharmaceutical company’s
corporate campus.42 The case led to a public backlash against the use of eminent domain and legal changes
in many states, making it harder for cities to take property from one private party and give it to another
for economic redevelopment purposes.

Figure 1.15 AT&T Stadium in Arlington, Texas, sits on land taken by eminent domain. (credit: John Purget)

Some disputes over economic liberty have gone beyond the idea of eminent domain. In the past few
years, the emergence of on-demand ride-sharing services like Lyft and Uber, direct sales by electric car
manufacturer Tesla Motors, and short-term property rentals through companies like Airbnb have led to
conflicts between people seeking to offer profitable services online, states and cities trying to regulate
these businesses, and the incumbent service providers that compete with these new business models. In
the absence of new public policies to clarify rights, the path forward is often determined through norms
established in practice, by governments, or by court cases.
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Once someone has been charged with a crime and indicted, the next stage in a criminal case is typically
the trial itself, unless a plea bargain is reached. The Sixth Amendment contains the provisions that govern
criminal trials; in full, it states:

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence [sic].”

The first of these guarantees is the right to have a speedy, public trial by an impartial jury. Although there
is no absolute limit on the length of time that may pass between an indictment and a trial, the Supreme
Court has said that excessively lengthy delays must be justified and balanced against the potential harm
to the defendant.43 In effect, the speedy trial requirement protects people from being detained indefinitely
by the government. Yet the courts have ruled that there are exceptions to the public trial requirement; if a
public trial would undermine the defendant’s right to a fair trial, it can be held behind closed doors, while
prosecutors can request closed proceedings only in certain, narrow circumstances (generally, to protect
witnesses from retaliation or to guard classified information). In general, a prosecution must also be made
in the “state and district” where the crime was committed; however, people accused of crimes may ask
for a change of venue for their trial if they believe pre-trial publicity or other factors make it difficult or
impossible for them to receive a fair trial where the crime occurred.

Although the Supreme Court’s proceedings are not televised and there is no video of
the courtroom, audio recordings of the oral arguments and decisions announced in
cases have been made since 1955. A complete collection of these recordings can be
found at the Oyez Project (http://www.openstaxcollege.org/l/29oyezproject)
website along with full information about each case.

Link to Learning
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Most people accused of crimes decline their right to a jury trial. This choice is typically the result of a plea 
bargain, an agreement between the defendant and the prosecutor in which the defendant pleads guilty to 
the charge(s) in question, or perhaps to less serious charges, in exchange for more lenient punishment than 
he or she might receive if convicted after a full trial. There are a number of reasons why this might happen. 
The evidence against the accused may be so overwhelming that conviction is a near-certainty, so he or she 
might decide that avoiding the more serious penalty (perhaps even the death penalty) is better than taking 
the small chance of being acquitted after a trial. Someone accused of being part of a larger crime or criminal 
organization might agree to testify against others in exchange for lighter punishment. At the same time, 
prosecutors might want to ensure a win in a case that might not hold up in court by securing convictions 
for offenses they know they can prove, while avoiding a lengthy trial on other charges they might lose.

The requirement that a jury be impartial is a critical requirement of the Sixth Amendment. Both the 
prosecution and the defense are permitted to reject potential jurors who they believe are unable to fairly 
decide the case without prejudice. However, the courts have also said that the composition of the jury as a 
whole may in itself be prejudicial; potential jurors may not be excluded simply because of their race or sex, 
for example.44

The Sixth Amendment guarantees the right of those accused of crimes to present witnesses in their own 
defense (if necessary, compelling them to testify) and to confront and cross-examine witnesses presented
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courtroom and be subject to cross-examination; hearsay, or testimony by one person about what another
person has said, is generally inadmissible, although hearsay may be presented as evidence when it is an
admission of guilt by the defendant or a “dying declaration” by a person who has passed away. Although
both sides in a trial have the opportunity to examine and cross-examine witnesses, the judge may exclude
testimony deemed irrelevant or prejudicial.

Finally, the Sixth Amendment guarantees the right of those accused of crimes to have the assistance of
an attorney in their defense. Historically, many states did not provide attorneys to those accused of most
crimes who could not afford one themselves; even when an attorney was provided, his or her assistance
was often inadequate at best. This situation changed as a result of the Supreme Court’s decision in Gideon
v. Wainwright (1963).45 Clarence Gideon, a poor drifter, was accused of breaking into and stealing money
and other items from a pool hall in Panama City, Florida. Denied a lawyer, Gideon was tried and convicted
and sentenced to a five-year prison term. While in prison—still without assistance of a lawyer—he drafted
a handwritten appeal and sent it to the Supreme Court, which agreed to hear his case (Figure 1.16). The
justices unanimously ruled that Gideon, and anyone else accused of a serious crime, was entitled to the
assistance of a lawyer, even if they could not afford one, as part of the general due process right to a fair
trial.

Figure 1.16 (a) The handwritten petition for appeal sent to the Supreme Court by (b) Clarence Gideon, shown here
circa 1961, the year of his Florida arrest for breaking and entering.

The Supreme Court later extended the Gideon v. Wainwright ruling to apply to any case in which an
accused person faced the possibility of “loss of liberty,” even for one day. The courts have also overturned
convictions in which people had incompetent or ineffective lawyers through no fault of their own. The
Gideon ruling has led to an increased need for professional public defenders, lawyers who are paid by the
government to represent those who cannot afford an attorney themselves, although some states instead
require practicing lawyers to represent poor defendants on a pro bono basis (essentially, donating their
time and energy to the case).
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The National Association for Public Defense (http://www.openstaxcollege.org/l/
29publicdefend) represents public defenders, lobbying for better funding for public
defense and improvements in the justice system in general.

Link to Learning
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Criminal Justice: Theory Meets Practice

Typically a person charged with a serious crime will have a brief hearing before a judge to be informed of the
charges against him or her, to be made aware of the right to counsel, and to enter a plea. Other hearings may
be held to decide on the admissibility of evidence seized or otherwise obtained by prosecutors.

If the two sides cannot agree on a plea bargain during this period, the next stage is the selection of a jury. A
pool of potential jurors is summoned to the court and screened for impartiality, with the goal of seating twelve
(in most states) and one or two alternates. All hear the evidence in the trial; unless an alternate must serve,
the original twelve decide whether the evidence overwhelmingly points toward guilt or innocence beyond a
reasonable doubt.

In the trial itself, the lawyers for the prosecution and defense make opening arguments, followed by testimony
by witnesses for the prosecution (and any cross-examination), and then testimony by witnesses for the
defense, including the defendant if he or she chooses. Additional prosecution witnesses may be called to rebut
testimony by the defense. Finally, both sides make closing arguments. The judge then issues instructions to
the jury, including an admonition not to discuss the case with anyone outside the jury room. The jury members
leave the courtroom to enter the jury room and begin their deliberations (Figure 1.17).

Figure 1.17 A typical courtroom in the United States. The jury sits along one side, between the judge/
witness stand and the tables for the defense and prosecution.

The jurors pick a foreman or forewoman to coordinate their deliberations. They may ask to review evidence
or to hear transcripts of testimony. They deliberate in secret and their decision must be unanimous; if they are
unable to agree on a verdict after extensive deliberation, a mistrial may be declared, which in effect requires
the prosecution to try the case all over again.

A defendant found not guilty of all charges will be immediately released unless other charges are pending
(e.g., the defendant is wanted for a crime in another jurisdiction). If the defendant is found guilty of one or more
offenses, the judge will choose an appropriate sentence based on the law and the circumstances; in the federal
system, this sentence will typically be based on guidelines that assign point values to various offenses and
facts in the case. If the prosecution is pursuing the death penalty, the jury will decide whether the defendant
should be subject to capital punishment or life imprisonment.

The reality of court procedure is much less dramatic and exciting than what is typically portrayed in television
shows and movies. Nonetheless, most Americans will participate in the legal system at least once in their lives
as a witness, juror, or defendant.

Have you or any member of your family served on a jury? If so, was the experience a positive one? Did the trial
proceed as expected? If you haven’t served on a jury, is it something you look forward to? Why or why not?

Insider Perspective
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The Seventh Amendment deals with the rights of those engaged in civil disputes; as noted earlier, these
are disagreements between individuals or businesses in which people are typically seeking compensation
for some harm caused. For example, in an automobile accident, the person responsible is compelled to
compensate any others (either directly or through his or her insurance company). Much of the work of the
legal system consists of efforts to resolve civil disputes. The Seventh Amendment, in full, reads:

“In Suits at common law, where the value in controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in
any Court of the United States, than according to the rules of the common law.”

Because of this provision, all trials in civil cases must take place before a jury unless both sides waive
their right to a jury trial. However, this right is not always incorporated; in many states, civil
disputes—particularly those involving small sums of money, which may be heard by a dedicated small
claims court—need not be tried in front of a jury and may instead be decided by a judge working alone.

The Seventh Amendment limits the ability of judges to reconsider questions of fact, rather than of law, that
were originally decided by a jury. For example, if a jury decides a person was responsible for an action and
the case is appealed, the appeals judge cannot decide someone else was responsible. This preserves the
traditional common-law distinction that judges are responsible for deciding questions of law while jurors
are responsible for determining the facts of a particular case.

THE EIGHTH AMENDMENT
The Eighth Amendment says, in full:

“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.”
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Bail is a payment of money that allows a person accused of a crime to be freed pending trial; if you “make 
bail” in a case and do not show up for your trial, you will forfeit the money you paid. Since many people 
cannot afford to pay bail directly, they may instead get a bail bond, which allows them to pay a fraction of 
the money (typically 10 percent) to a person who sells bonds and who pays the full bail amount. (In most 
states, the bond seller makes money because the defendant does not get back the money for the bond, and 
most people show up for their trials.) However, people believed likely to flee or who represent a risk to the 
community while free may be denied bail and held in jail until their trial takes place.

It is rare for bail to be successfully challenged for being excessive. The Supreme Court has defined an 
excessive fine as one “so grossly excessive as to amount to deprivation of property without due process 
of law” or “grossly disproportional to the gravity of a defendant’s offense.”46 In practice the courts have 
rarely struck down fines as excessive either.

The most controversial provision of the Eighth Amendment is the ban on “cruel and unusual 
punishments.” Various torturous forms of execution common in the past—drawing and quartering, 
burning people alive, and the like—are prohibited by this provision.47 Recent controversies over lethal 
injections and firing squads to administer the death penalty suggest the topic is still salient. While 
the Supreme Court has never established a definitive test for what constitutes a cruel and unusual 
punishment, it has generally allowed most penalties short of death for adults, even when to outside 
observers the punishment might be reasonably seen as disproportionate or excessive.48

In recent years the Supreme Court has issued a series of rulings substantially narrowing the application 
of the death penalty. As a result, defendants who have mental disabilities may not be executed.49 Also, 
defendants who were under eighteen when they committed an offense that is otherwise subject to the 
death penalty may not be executed.50 The court has generally rejected the application of the death penalty 
to crimes that did not result in the death of another human being, most notably in the case of rape.51 

And, while permitting the death penalty to be applied to murder in some cases, the Supreme Court has
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the United States is among ten countries with the most executions worldwide (Figure 1.18).

Figure 1.18 The United States has the ninth highest per capita rate of execution in the world.

At the same time, however, it appears that the public mood may have shifted somewhat against the death
penalty, perhaps due in part to an overall decline in violent crime. The reexamination of past cases through
DNA evidence has revealed several in which people were wrongfully executed.52 For example, Claude
Jones was executed for murder based on 1990-era DNA testing of a single hair that was determined at that
time to be his; however, with better DNA testing technology, it was later found to be that of the victim.53

Perhaps as a result of this and other cases, seven additional states have abolished capital punishment
since 2007. As of 2015, nineteen states and the District of Columbia no longer apply the death penalty in
new cases, and several other states do not carry out executions despite sentencing people to death.54 It
remains to be seen whether this gradual trend toward the elimination of the death penalty by the states will
continue, or whether the Supreme Court will eventually decide to follow former Justice Harry Blackmun’s
decision to “no longer… tinker with the machinery of death” and abolish it completely.
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Learning Objectives

By the end of this section, you will be able to:
• Describe how the Ninth and Tenth Amendments reflect on our other rights
• Identify the two senses of “right to privacy” embodied in the Constitution
• Explain the controversy over privacy when applied to abortion and same-sex relationships

As this chapter has suggested, the provisions of the Bill of Rights have been interpreted and reinterpreted
repeatedly over the past two centuries. However, the first eight amendments are largely silent on the status
of traditional common law, which was the legal basis for many of the natural rights claimed by the framers
in the Declaration of Independence. These amendments largely reflect the worldview of the time in which
they were written; new technology and an evolving society and economy have presented us with novel
situations that do not fit neatly into the framework established in the late eighteenth century.

In this section, we consider the final two amendments of the Bill of Rights and the way they affect our
understanding of the Constitution as a whole. Rather than protecting specific rights and liberties, the Ninth
and Tenth Amendments indicate how the Constitution and the Bill of Rights should be interpreted, and
they lay out the residual powers of the state governments. We will also examine privacy rights, an area
the Bill of Rights does not address directly; instead, the emergence of defined privacy rights demonstrates
how the Ninth and Tenth Amendments have been applied to expand the scope of rights protected by the
Constitution.

THE NINTH AMENDMENT
We saw above that James Madison and the other framers were aware they might endanger some rights if
they listed a few in the Constitution and omitted others. To ensure that those interpreting the Constitution
would recognize that the listing of freedoms and rights in the Bill of Rights was not exhaustive, the Ninth
Amendment states:

“The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.”
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These rights “retained by the people” include the common-law and natural rights inherited from the 
laws, traditions, and past court decisions of England. To this day, we regularly exercise and take for 
granted rights that aren’t written down in the federal constitution, like the right to marry, the right to seek 
opportunities for employment and education, and the right to have children and raise a family. Supreme 
Court justices over the years have interpreted the Ninth Amendment in different ways; some have argued 
that it was intended to extend the rights protected by the Constitution to those natural and common-law 
rights, while others have argued that it does not prohibit states from changing their constitutions and laws 
to modify or limit those rights as they see fit.

Critics of a broad interpretation of the Ninth Amendment point out that the Constitution provides ways 
to protect newly formalized rights through the amendment process. For example, in the nineteenth and 
twentieth centuries, the right to vote was gradually expanded by a series of constitutional amendments 
(the Fifteenth and Nineteenth), even though at times this expansion was the subject of great public 
controversy. However, supporters of a broad interpretation of the Ninth Amendment point out that the 
rights of the people—particularly people belonging to political or demographic minorities—should not be 
subject to the whims of popular majorities. One right the courts have said may be at least partially based 
on the Ninth Amendment is a general right to privacy, discussed later in the chapter.
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“The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.”

Unlike the other provisions of the Bill of Rights, this amendment focuses on power rather than rights. The
courts have generally read the Tenth Amendment as merely stating, as Chief Justice Harlan Stone put
it, a “truism that all is retained which has not been surrendered.”55 In other words, rather than limiting
the power of the federal government in any meaningful way, it simply restates what is made obvious
elsewhere in the Constitution: the federal government has both enumerated and implied powers, but
where the federal government does not (or chooses not to) exercise power, the states may do so.

At times, politicians and state governments have argued that the Tenth Amendment means states can
engage in interposition or nullification by blocking federal government laws and actions they deem to exceed
the constitutional powers of the national government. But the courts have rarely been sympathetic to
these arguments, except when the federal government appears to be directly requiring state and local
officials to do something. For example, in 1997 the Supreme Court struck down part of a federal law that
required state and local law enforcement to participate in conducting background checks for prospective
gun purchasers, while in 2012 the court ruled that the government could not compel states to participate
in expanding the joint state-federal Medicaid program by taking away all their existing Medicaid funding
if they refused to do so.56

However, the Tenth Amendment also allows states to guarantee rights and liberties more fully or
extensively than the federal government does, or to include additional rights. For example, many state
constitutions guarantee the right to a free public education, several states give victims of crimes certain
rights, and eighteen states include the right to hunt game and/or fish.57 A number of state constitutions
explicitly guarantee equal rights for men and women. Some permitted women to vote before that right
was expanded to all women with the Nineteenth Amendment in 1920, and people aged 18–20 could vote
in a few states before the Twenty-Sixth Amendment came into force in 1971. As we will see below, several
states also explicitly recognize a right to privacy. State courts at times have interpreted state constitutional
provisions to include broader protections for basic liberties than their federal counterparts. For example,
although in general people do not have the right to free speech and assembly on private property owned
by others without their permission, California’s constitutional protection of freedom of expression was
extended to portions of some privately owned shopping centers by the state’s supreme court (Figure
1.19).58
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THE TENTH AMENDMENT
The Tenth Amendment is as follows:
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Figure 1.19 This sign outside a California branch of the Trader Joe’s supermarket chain is one of many anti-
solicitation signs that sprang up in the wake of a court case involving the Pruneyard Shopping Center, which resulted
in the protection of free expression in some privately owned shopping centers. (credit: modification of work by
“IvyMike”/Flickr)

These state protections do not extend the other way, however. If the federal government passes a law or
adopts a constitutional amendment that restricts rights or liberties, or a Supreme Court decision interprets
the Constitution in a way that narrows these rights, the state’s protection no longer applies. For example,
if Congress decided to outlaw hunting and fishing and the Supreme Court decided this law was a
valid exercise of federal power, the state constitutional provisions that protect the right to hunt and fish
would effectively be meaningless. More concretely, federal laws that control weapons and drugs override
state laws and constitutional provisions that otherwise permit them. While federal marijuana policies are
not strictly enforced, state-level marijuana policies in Colorado and Washington provide a prominent
exception to that clarity.

40 Chapter 4 | Civil Liberties

  



SAMPLE CHAPTERS 
NOT FINAL DRAFT

Student-Led Constitutional Change

Although the United States has not had a national constitutional convention since 1787, the states have
generally been much more willing to revise their constitutions. In 1998, two politicians in Texas decided to do
something a little bit different: they enlisted the help of college students at Angelo State University to draft a
completely new constitution for the state of Texas, which was then formally proposed to the state legislature.59

Although the proposal failed, it was certainly a valuable learning experience for the students who took part.

Each state has a different process for changing its constitution. In some, like California and Mississippi, voters
can propose amendments to their state constitution directly, bypassing the state legislature. In others, such as
Tennessee and Texas, the state legislature controls the process of initiation. The process can affect the sorts
of amendments likely to be considered; it shouldn’t be surprising, for example, that amendments limiting the
number of terms legislators can serve in office have been much more common in states where the legislators
themselves have no say in whether such provisions are adopted.

What rights or liberties do you think ought to be protected by your state constitution that aren’t already? Or
would you get rid of some of these protections instead? Find a copy of your current state constitution, read
through it, and decide. Then find out what steps would be needed to amend your state’s constitution to make
the changes you would like to see.

THE RIGHT TO PRIVACY
Although the term privacy does not appear in the Constitution or Bill of Rights, scholars have interpreted
several Bill of Rights provisions as an indication that James Madison and Congress sought to protect a
common-law right to privacy as it would have been understood in the late eighteenth century: a right to
be free of government intrusion into our personal life, particularly within the bounds of the home. For
example, we could perhaps see the Second Amendment as standing for the common-law right to self-
defense in the home; the Third Amendment as a statement that government soldiers should not be housed
in anyone’s home; the Fourth Amendment as setting a high legal standard for allowing agents of the
state to intrude on someone’s home; and the due process and takings clauses of the Fifth Amendment as
applying an equally high legal standard to the government’s taking a home or property (reinforced after
the Civil War by the Fourteenth Amendment). Alternatively, we could argue that the Ninth Amendment
anticipated the existence of a common-law right to privacy, among other rights, when it acknowledged
the existence of basic, natural rights not listed in the Bill of Rights or the body of the Constitution itself.60

Lawyers Samuel D. Warren and Louis Brandeis (the latter a future Supreme Court justice) famously
developed the concept of privacy rights in a law review article published in 1890.61

Although several state constitutions do list the right to privacy as a protected right, the explicit recognition
by the Supreme Court of a right to privacy in the U.S. Constitution emerged only in the middle of the
twentieth century. In 1965, the court spelled out the right to privacy for the first time in Griswold v.
Connecticut, a case that struck down a state law forbidding even married individuals to use any form of
contraception.62 Although many subsequent cases before the Supreme Court also dealt with privacy in the
course of intimate, sexual conduct, the issue of privacy matters as well in the context of surveillance and
monitoring by government and private parties of our activities, movements, and communications. Both
these senses of privacy are examined below.

Sexual Privacy
Although the Griswold case originally pertained only to married couples, in 1972 it was extended to apply
the right to obtain contraception to unmarried people as well.63 Although neither decision was entirely
without controversy, the “sexual revolution” taking place at the time may well have contributed to a
sense that anti-contraception laws were at the very least dated, if not in violation of people’s rights. The
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contraceptive coverage controversy surrounding the Hobby Lobby case shows that this topic remains 
relevant.

The Supreme Court’s application of the right to privacy doctrine to abortion rights proved far more 
problematic, legally and politically. In 1972, four states permitted abortions without restrictions, while 
thirteen allowed abortions “if the pregnant woman’s life or physical or mental health were endangered, 
if the fetus would be born with a severe physical or mental defect, or if the pregnancy had resulted from 
rape or incest”; abortions were completely illegal in Pennsylvania and heavily restricted in the remaining 
states.64 On average, several hundred American women a year died as a result of “back alley abortions” in 
the 1960s.

The legal landscape changed dramatically as a result of the 1973 ruling in Roe v. Wade,65 in which the 
Supreme Court decided the right to privacy encompassed a right for women to terminate a pregnancy, 
at least under certain scenarios. The justices ruled that while the government did have an interest in 
protecting the “potentiality of human life,” nonetheless this had to be balanced against the interests of 
both women’s health and women’s right to decide whether to have an abortion. The court established a 
framework for deciding whether abortions could be regulated based on the fetus’s viability (i.e., potential 
to survive outside the womb) and the stage of pregnancy, with no restrictions permissible during the first 
three months of pregnancy (i.e., the first trimester), during which abortions were deemed safer for women 
than childbirth itself.

Starting in the 1980s, Supreme Court justices appointed by Republican presidents began to roll back the 
Roe decision. A key turning point was the court’s ruling in Planned Parenthood v. Casey in 1992, in which 
a plurality of the court rejected Roe’s framework based on trimesters of pregnancy and replaced it with 
the undue burden test, which allows restrictions prior to viability that are not “substantial obstacle[s]” 
(undue burdens) to women seeking an abortion.66 Thus, the court upheld some state restrictions, including 
a required waiting period between arranging and having an abortion, parental consent (or, if not possible 
for some reason such as incest, authorization of a judge) for minors, and the requirement that women 
be informed of the health consequences of having an abortion. Other restrictions such as a requirement 
that a married woman notify her spouse prior to an abortion were struck down as an undue burden. 
Since the Casey decision, many states have passed other restrictions on abortions, such as banning certain 
procedures, requiring women to have and view an ultrasound before having an abortion, and 
implementing more stringent licensing and inspection requirements for facilities where abortions are 
performed. Although no majority of Supreme Court justices has ever moved to overrule Roe, the 
restrictions on abortion the Court has upheld in the last few decades have made access to abortions more 
difficult in many areas of the country, particularly in rural states and communities along the U.S.–Mexico 
border (Figure 1.20).
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Figure 1.20 (a) A “March for Life” in Knoxville, Tennessee, on January 20, 2013, marks the anniversary of the Roe v.
Wade decision. (b) On November 15, 2014, protestors in Chicago demonstrate against a crisis pregnancy center, a
type of organization that counsels against abortion. (credit a: modification of work by Brian Stansberry; credit b:
modification of work by Samuel Henderson)

Beyond the issues of contraception and abortion, the right to privacy has been interpreted to encompass a
more general right for adults to have noncommercial, consensual sexual relationships in private. However,
this legal development is relatively new; as recently as 1986, the Supreme Court ruled that states could
still criminalize sex acts between two people of the same sex.67 That decision was overturned in 2003 in
Lawrence v. Texas, which invalidated state laws that criminalized sodomy.68

The state and national governments still have leeway to regulate sexual morality to some degree;
“anything goes” is not the law of the land, even for actions that are consensual. The Supreme Court
has declined to strike down laws in a few states that outlaw the sale of vibrators and other sex toys.
Prostitution remains illegal in every state except in certain rural counties in Nevada; both polygamy
(marriage to more than one other person) and bestiality (sex with animals) are illegal everywhere. And, as
we saw earlier, the states may regulate obscene materials and, in certain situations, material that may be
harmful to minors or otherwise indecent; to this end, states and localities have sought to ban or regulate
the production, distribution, and sale of pornography.

Privacy of Communications and Property
Another example of heightened concerns about privacy in the modern era is the reality that society is
under pervasive surveillance. In the past, monitoring the public was difficult at best. During the Cold
War, regimes in the Soviet bloc employed millions of people as domestic spies and informants in an effort
to suppress internal dissent through constant monitoring of the general public. Not only was this effort
extremely expensive in terms of the human and monetary capital it required, but it also proved remarkably
ineffective. Groups like the East German Stasi and the Romanian Securitate were unable to suppress the
popular uprisings that undermined communist one-party rule in most of those countries in the late 1980s.

Technology has now made it much easier to track and monitor people. Police cars and roadways are
equipped with cameras that can photograph the license plate of every passing car or truck and record it in
a database; while allowing police to recover stolen vehicles and catch fleeing suspects, this data can also
be used to track the movements of law-abiding citizens. But law enforcement officials don’t even have to
go to this much work; millions of car and truck drivers pay tolls electronically without stopping at toll
booths thanks to transponders attached to their vehicles, which can be read by scanners well away from
any toll road or bridge to monitor traffic flow or any other purpose (Figure 1.21). The pervasive use of
GPS (Global Positioning System) raises similar issues.

Chapter 4 | Civil Liberties 43



SAMPLE CHAPTERS 
NOT FINAL DRAFT

44 Chapter 4 | Civil Liberties

Figure 1.21 One form of technology that has made it easier to potentially monitor people’s movements is electronic 
toll collection, such as the E-ZPass system in the Midwest and Northeast, FasTrak in California, and I-Pass in Illinois.
(credit: modification of work by Kerry Ceszyk)

Even pedestrians and cyclists are relatively easy to track today. Cameras pointed at sidewalks and 
roadways can employ facial recognition software to identify people as they walk or bike around a city. 
Many people carry smartphones that constantly report their location to the nearest cell phone tower and 
broadcast a beacon signal to nearby wireless hotspots and Bluetooth devices. Police can set up a small 
device called a Stingray that identifies and tracks all cell phones that attempt to connect to it within a 
radius of several thousand feet. With the right software, law enforcement and criminals can remotely 
activate a phone’s microphone and camera, effectively planting a bug in someone’s pocket without the 
person even knowing it.

These aren’t just gimmicks in a bad science fiction movie; businesses and governments have openly 
admitted they are using these methods. Research shows that even metadata—information about the 
messages we send and the calls we make and receive, such as time, location, sender, and recipient but 
excluding their content—can tell governments and businesses a lot about what someone is doing. Even 
when this information is collected in an anonymous way, it is often still possible to trace it back to specific 
individuals, since people travel and communicate in largely predictable patterns.

The next frontier of privacy issues may well be the increased use of drones, small preprogrammed or 
remotely piloted aircraft. Drones can fly virtually undetected and monitor events from overhead. They 
can peek into backyards surrounded by fences, and using infrared cameras they can monitor activity 
inside houses and other buildings. The Fourth Amendment was written in an era when finding out what 
was going on in someone’s home meant either going inside or peeking through a window; applying its 
protections today, when seeing into someone’s house can be as easy as looking at a computer screen miles 
away, is no longer simple.

In the United States, many advocates of civil liberties are concerned that laws such as the USA PATRIOT 
Act (i.e., Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act), passed weeks after the 9/11 attacks in 2001, have given the federal government 
too much power by making it easy for officials to seek and obtain search warrants or, in some cases, to 
bypass warrant requirements altogether. Critics have argued that the Patriot Act has largely been used to 
prosecute ordinary criminals, in particular drug dealers, rather than terrorists as intended. Most European 
countries, at least on paper, have opted for laws that protect against such government surveillance, 
perhaps mindful of past experience with communist and fascist regimes. European countries also tend to 
have stricter laws limiting the collection, retention, and use of private data by companies, which makes 
it harder for governments to obtain and use that data. Most recently, the battle between Apple Inc. and 
the National Security Agency (NSA) over whether Apple should allow the government access to key 
information that is encrypted has made the discussion of this tradeoff salient once again.
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Several groups lobby the government, such as The Electronic Frontier Foundation
(http://www.openstaxcollege.org/l/29elecfronfoun) and The Electronic Privacy
Information Center (http://www.openstaxcollege.org/l/29elecprivinf) , on issues
related to privacy in the information age, particularly on the Internet.

All this is not to say that technological surveillance tools do not have value or are inherently bad. They
can be used for many purposes that would benefit society and, perhaps, even enhance our freedoms.
Spending less time stuck in traffic because we know there’s been an accident—detected automatically
because the cell phones that normally whiz by at the speed limit are now crawling along—gives us time to
spend on more valuable activities. Capturing criminals and terrorists by recognizing them or their vehicles
before they can continue their agendas will protect the life, liberty, and property of the public at large.
At the same time, however, the emergence of these technologies means calls for vigilance and limits on
what businesses and governments can do with the information they collect and the length of time they
may retain it. We might also be concerned about how this technology could be used by more oppressive
regimes. If the technological resources that are at the disposal of today’s governments had been available
to the East Germany Stasi and the Romanian Securitate, would those repressive regimes have fallen? How
much privacy and freedom should citizens sacrifice in order to feel safe?

Link to Learning
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blue law

civil liberties

civil rights

common-law right

conscientious objector

double jeopardy

due process clause

economic liberty

eminent domain

establishment clause

exclusionary rule

free exercise clause

Miranda warning

obscenity

Patriot Act

plea bargain

prior restraint

probable cause

right to privacy

Key Terms

a law originally created to uphold a religious or moral standard, such as a prohibition against
selling alcohol on Sundays

limitations on the power of government, designed to ensure personal freedoms

guarantees of equal treatment by government authorities

a right of the people rooted in legal tradition and past court rulings, rather than the
Constitution

a person who claims the right to refuse to perform military service on the
grounds of freedom of thought, conscience, or religion

a prosecution pursued twice at the same level of government for the same criminal
action

provisions of the Fifth and Fourteenth Amendments that limit government power to
deny people “life, liberty, or property” on an unfair basis

the right of individuals to obtain, use, and trade things of value for their own benefit

the power of government to take or use property for a public purpose after
compensating its owner; also known as the takings clause of the Fifth Amendment

the provision of the First Amendment that prohibits the government from
endorsing a state-sponsored religion; interpreted as preventing government from favoring some religious
beliefs over others or religion over non-religion

a requirement, from Supreme Court case Mapp v. Ohio, that evidence obtained as a
result of an illegal search or seizure cannot be used to try someone for a crime

the provision of the First Amendment that prohibits the government from regulating
religious beliefs and practices

a statement by law enforcement officers informing a person arrested or subject to
interrogation of his or her rights

acts or statements that are extremely offensive by contemporary standards

a law passed by Congress in the wake of the 9/11 attacks that broadened federal powers to
monitor electronic communications; the full name is the USA PATRIOT Act (Uniting and Strengthening
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act)

an agreement between the defendant and the prosecutor in which the defendant pleads
guilty to the charge(s) in question or perhaps to less serious charges, in exchange for more lenient
punishment than if convicted after a full trial

a government action that stops someone from doing something before they are able to do
it (e.g., forbidding someone to publish a book he or she plans to release)

legal standard for determining whether a search or seizure is constitutional or a crime
has been committed; a lower threshold than the standard of proof needed at a criminal trial

the right to be free of government intrusion
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selective incorporation

self-incrimination

Sherbert test

symbolic speech

undue burden test

a legal document, signed by a judge, allowing police to search and/or seize persons or
property

the gradual process of making some guarantees of the Bill of Rights (so far)
apply to state governments and the national government

an action or statement that admits guilt or responsibility for a crime

a standard for deciding whether a law violates the free exercise clause; a law will be struck
down unless there is a “compelling governmental interest” at stake and it accomplishes its goal by the
“least restrictive means” possible

a form of expression that does not use writing or speech but nonetheless communicates
an idea (e.g., wearing an article of clothing to show solidarity with a group)

a means of deciding whether a law that makes it harder for women to seek abortions
is constitutional

Summary

4.1 What Are Civil Liberties?
The Bill of Rights is designed to protect the freedoms of individuals from interference by government 
officials. Originally these protections were applied only to actions by the national government; different 
sets of rights and liberties were protected by state constitutions and laws, and even when the rights 
themselves were the same, the level of protection for them often differed by definition across the states. 
Since the Civil War, as a result of the passage and ratification of the Fourteenth Amendment and a series 
of Supreme Court decisions, most of the Bill of Rights’ protections of civil liberties have been expanded 
to cover actions by state governments as well through a process of selective incorporation. Nonetheless 
there is still vigorous debate about what these rights entail and how they should be balanced against the 
interests of others and of society as a whole.

4.2 Securing Basic Freedoms
The first four amendments of the Bill of Rights protect citizens’ key freedoms from governmental intrusion. 
The First Amendment limits the government’s ability to impose certain religious beliefs on the people, 
or to limit the practice of one’s own religion. The First Amendment also protects freedom of expression 
by the public, the media, and organized groups via rallies, protests, and the petition of grievances. The 
Second Amendment today protects an individual’s right to keep and bear arms for personal defense in the 
home, while the Third Amendment limits the ability of the government to allow the military to occupy 
civilians’ homes except under extraordinary circumstances. Finally, the Fourth Amendment protects our 
persons, homes, and property from unreasonable searches and seizures, and it protects the people from 
unlawful arrests. However, all these provisions are subject to limitations, often to protect the interests of 
public order, the good of society as a whole, or to balance the rights of some citizens against those of others.

4.3 The Rights of Suspects
The rights of those suspected, accused, and convicted of crimes, along with rights in civil cases and 
economic liberties, are protected by the second major grouping of amendments within the Bill of Rights. 
The Fifth Amendment secures various procedural safeguards, protects suspects’ right to remain silent, 
forbids trying someone twice at the same level of government for the same criminal act, and limits the 
taking of property for public uses. The Sixth Amendment ensures fairness in criminal trials, including 
through a fair and speedy trial by an impartial jury, the right to assistance of counsel, and the right to 
examine and compel testimony from witnesses. The Seventh Amendment ensures the right to jury trials 
in most civil cases (but only at the federal level). Finally, the Eighth Amendment prohibits excessive fines
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subject to debate.

4.4 Interpreting the Bill of Rights
The interrelationship of constitutional amendments continues to be settled through key court cases over 
time. Because it was not explicitly laid out in the Constitution, privacy rights required clarification through 
public laws and court precedents. Important cases addressing the right to privacy relate to abortion, sexual 
behavior, internet activity, and the privacy of personal texts and cell phone calls. The place where we draw 
the line between privacy and public safety is an ongoing discussion in which the courts are a significant 
player.

Review Questions

1. The Bill of Rights was added to the
Constitution because ________.

a. key states refused to ratify the Constitution
unless it was added

b. Alexander Hamilton believed it was
necessary

c. it was part of the Articles of Confederation
d. it was originally part of the Declaration of

Independence

2. An example of a right explicitly protected by
the Constitution as drafted at the Constitutional
Convention is the ________.

a. right to free speech
b. right to keep and bear arms
c. right to a writ of habeas corpus
d. right not to be subjected to cruel and

unusual punishment

3. The Fourteenth Amendment was critically
important for civil liberties because it ________.

a. guaranteed freed slaves the right to vote
b. outlawed slavery
c. helped start the process of selective

incorporation of the Bill of Rights
d. allowed the states to continue to enact black

codes

4. Briefly explain the difference between civil
liberties and civil rights.

5. Briefly explain the concept of selective
incorporation, and why it became necessary.

6. Which of the following provisions is not part of
the First Amendment?

a. the right to keep and bear arms

b. the right to peaceably assemble
c. the right to free speech
d. the protection of freedom of religion

7. The Third Amendment can be thought of as
________.

a. reinforcing the right to keep and bear arms
guaranteed by the Second Amendment

b. ensuring the right to freedom of the press
c. forming part of a broader conception of

privacy in the home that is also protected
by the Second and Fourth Amendments

d. strengthening the right to a jury trial in
criminal cases

8. The Fourth Amendment’s requirement for a
warrant ________.

a. applies only to searches of the home
b. applies only to the seizure of property as

evidence
c. does not protect people who rent or lease

property
d. does not apply when there is a serious risk

that evidence will be destroyed before a
warrant can be issued

9. Explain the difference between the
establishment clause and the free exercise clause, and
explain how these two clauses work together to
guarantee religious freedoms.

10. Explain the difference between the collective
rights and individual rights views of the Second
Amendment. Which of these views did the
Supreme Court’s decision in District of Columbia v.
Heller reflect?
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NOT FINAL DRAFT11. The Supreme Court case known as Kelo v. City

of New London was controversial because it
________.

a. allowed greater use of the power of
eminent domain

b. regulated popular ride-sharing services like
Lyft and Uber

c. limited the application of the death penalty
d. made it harder for police to use evidence

obtained without a warrant

12. Which of the following rights is not protected
by the Sixth Amendment?

a. the right to trial by an impartial jury
b. the right to cross-examine witnesses in a

trial
c. the right to remain silent
d. the right to a speedy trial

13. The double jeopardy rule in the Bill of Rights
forbids which of the following?

a. prosecuting someone in a state court for a
criminal act he or she had been acquitted of
in federal court

b. prosecuting someone in federal court for a
criminal act he or she had been acquitted of
in a state court

c. suing someone for damages for an act the
person was found not guilty of

d. none of these options

14. The Supreme Court has decided that the
death penalty ________.

a. is always cruel and unusual punishment
b. is never cruel and unusual punishment
c. may be applied only to acts of terrorism
d. may not be applied to those who were

under 18 when they committed a crime

15. Explain why someone accused of a crime
might negotiate a plea bargain rather than
exercising the right to a trial by jury.

16. Explain the difference between a criminal case
and a civil case.

17. Which of the following rights is not explicitly
protected by some state constitutions?

a. the right to hunt

b. the right to privacy
c. the right to polygamous marriage
d. the right to a free public education

18. The right to privacy has been controversial for
all the following reasons except ________.

a. it is not explicitly included in the
Constitution or Bill of Rights

b. it has been interpreted to protect women’s
right to have an abortion

c. it has been used to overturn laws that have
substantial public support

d. most U.S. citizens today believe the
government should be allowed to outlaw
birth control

19. Which of the following rules has the Supreme
Court said is an undue burden on the right to have
an abortion?

a. Women must make more than one visit to
an abortion clinic before the procedure can
be performed.

b. Minors must gain the consent of a parent or
judge before seeking an abortion.

c. Women must notify their spouses before
having an abortion.

d. Women must be informed of the health
consequences of having an abortion.

20. A major difference between most European
countries and the United States today is ________.

a. most Europeans don’t use technologies that
can easily be tracked

b. laws in Europe more strictly regulate how
government officials can use tracking
technology

c. there are more legal restrictions on how the
U.S. government uses tracking technology
than in Europe

d. companies based in Europe don’t have to
comply with U.S. privacy laws

21. Explain the difference between a right listed
in the Bill of Rights and a common-law right.

22. Describe two ways in which new
technological developments challenge traditional
notions of privacy.
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23. The framers of the Constitution were originally reluctant to include protections of civil liberties and
rights in the Constitution. Do you think this would be the case if the Constitution were written today? Why
or why not?

24. Which rights and freedoms for citizens do you think our government does a good job of protecting?
Why? Which rights and freedoms could it better protect, and how?

25. In which areas do you think people’s rights and liberties are at risk of government intrusion? Why?
Which solutions would you propose?

26. What are the implications of the Supreme Court decision in Burwell v. Hobby?

27. How does the provision for and the protection of individual rights and freedoms consume
government resources of time and money? Since these are in effect the people’s resources, do you think
they are being well spent? Why or why not?

28. There is an old saying that it’s better for 100 guilty people to go free than for an innocent person to be
unjustly punished. Do you agree? Why or why? What do you think is the right balance for our society to
strike?
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The Politics of Public Opinion

Figure 1.1 Governor and presidential candidate Mitt Romney takes the stage in Boston, Massachusetts, to give his
“Super Tuesday” victory speech (credit: modification of work by BU Interactive News/Flickr).

Chapter Outline
6.1 The Nature of Public Opinion 
6.2 How Is Public Opinion Measured?
6.3 What Does the Public Think?
6.4 The Effects of Public Opinion

Introduction
On November 7, 2012, the day after the presidential election, journalists found Mitt Romney’s transition
website, detailing the Republican candidate’s plans for the upcoming inauguration celebration and criteria
for Cabinet and White House appointees and leaving space for video of his acceptance speech.1 Yet,
Romney had lost his bid for the White House.

Romney’s campaign staff had been so sure he would win that he had not written a concession speech.
How could they have been wrong? Romney’s staff blamed the campaign’s own polls. The staff believed
Republican voters were highly motivated, leading Romney pollsters to overestimate how many would
turn out (Figure 1.1).2 The campaign’s polls showed Romney close to President Barack Obama, although
non-campaign polls showed Obama ahead.3 On election night, Romney gave his hastily drafted concession
speech, still unsure how he had lost.

As many a disappointed candidate knows, public opinion matters. The way opinions are formed and the
way we measure public opinion also matter. But how much, and why? These are some of the questions
we’ll explore in this chapter.
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6.1 The Nature of Public Opinion

Learning Objectives

By the end of this section, you will be able to:
• Define public opinion and political socialization
• Explain the process and role of political socialization in the U.S. political system
• Compare the ways in which citizens learn political information
• Explain how beliefs and ideology affect the formation of public opinion
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The collection of public opinion through polling and interviews is a part of American political culture. 
Politicians want to know what the public thinks. Campaign managers want to know how citizens will vote. 
Media members seek to write stories about what Americans want. Every day, polls take the pulse of the 
people and report the results. And yet we have to wonder: Why do we care what people think?

WHAT IS PUBLIC OPINION?
Public opinion is a collection of popular views about something, perhaps a person, a local or national 
event, or a new idea. For example, each day, a number of polling companies call Americans at random 
to ask whether they approve or disapprove of the way the president is guiding the economy.4 When 
situations arise internationally, polling companies survey whether citizens support U.S. intervention 
in places like Syria or Ukraine. These individual opinions are collected together to be analyzed and 
interpreted for politicians and the media. The analysis examines how the public feels or thinks, so 
politicians can use the information to make decisions about their future legislative votes, campaign 
messages, or propaganda.

But where do people’s opinions come from? Most citizens base their political opinions on their beliefs5 and 
their attitudes, both of which begin to form in childhood. Beliefs are closely held ideas that support our 
values and expectations about life and politics. For example, the idea that we are all entitled to equality, 
liberty, freedom, and privacy is a belief most people in the United States share. We may acquire this belief 
by growing up in the United States or by having come from a country that did not afford these valued 
principles to its citizens.

Our attitudes are also affected by our personal beliefs and represent the preferences we form based on our 
life experiences and values. A person who has suffered racism or bigotry may have a skeptical attitude 
toward the actions of authority figures, for example.

Over time, our beliefs and our attitudes about people, events, and ideas will become a set of norms, or 
accepted ideas, about what we may feel should happen in our society or what is right for the government 
to do in a situation. In this way, attitudes and beliefs form the foundation for opinions.

POLITICAL SOCIALIZATION
At the same time that our beliefs and attitudes are forming during childhood, we are also being socialized; 
that is, we are learning from many information sources about the society and community in which we live 
and how we are to behave in it. Political socialization is the process by which we are trained to understand 
and join a country’s political world, and, like most forms of socialization, it starts when we are very young. 
We may first become aware of politics by watching a parent or guardian vote, for instance, or by hearing 
presidents and candidates speak on television or the Internet, or seeing adults honor the American flag at 
an event (Figure 1.2). As socialization continues, we are introduced to basic political information in school. 
We recite the Pledge of Allegiance and learn about the Founding Fathers, the Constitution, the two major 
political parties, the three branches of government, and the economic system.
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Figure 1.2 Political socialization begins early. (a) Hans Enoksen, former prime minister of Greenland, receives a
helping hand at the polls from five-year-old Pipaluk Petersen. (b) Intelligence Specialist Second Class Tashawbaba
McHerrin hands a U.S. flag to a child visiting the USS Enterprise during Fleet Week in Port Everglades, Florida.
(credit a: modification of work by Leiff Josefsen; credit b: modification of work by Matthew Keane, U.S. Navy)

By the time we complete school, we have usually acquired the information necessary to form political
views and be contributing members of the political system. A young man may realize he prefers the
Democratic Party because it supports his views on social programs and education, whereas a young
woman may decide she wants to vote for the Republican Party because its platform echoes her beliefs
about economic growth and family values.

Accounting for the process of socialization is central to our understanding of public opinion, because
the beliefs we acquire early in life are unlikely to change dramatically as we grow older.6 Our political
ideology, made up of the attitudes and beliefs that help shape our opinions on political theory and policy,
is rooted in who we are as individuals. Our ideology may change subtly as we grow older and are
introduced to new circumstances or new information, but our underlying beliefs and attitudes are unlikely
to change very much, unless we experience events that profoundly affect us. For example, family members
of 9/11 victims became more Republican and more political following the terrorist attacks.7 Similarly,
young adults who attended political protest rallies in the 1960s and 1970s were more likely to participate
in politics in general than their peers who had not protested.8

If enough beliefs or attitudes are shattered by an event, such as an economic catastrophe or a threat
to personal safety, ideology shifts may affect the way we vote. During the 1920s, the Republican Party
controlled the House of Representatives and the Senate, sometimes by wide margins.9 After the stock
market collapsed and the nation slid into the Great Depression, many citizens abandoned the Republican
Party. In 1932, voters overwhelmingly chose Democratic candidates, for both the presidency and Congress.
The Democratic Party gained registered members and the Republican Party lost them.10 Citizens’ beliefs
had shifted enough to cause the control of Congress to change from one party to the other, and Democrats
continued to hold Congress for several decades. Another sea change occurred in Congress in the 1994
elections when the Republican Party took control of both the House and the Senate for the first time in over
forty years.

Today, polling agencies have noticed that citizens’ beliefs have become far more polarized, or widely
opposed, over the last decade.11 To track this polarization, Pew Research conducted a study of Republican
and Democratic respondents over a twenty-five-year span. Every few years, Pew would poll respondents,
asking them whether they agreed or disagreed with statements. These statements are referred to as
“value questions” or “value statements,” because they measure what the respondent values. Examples
of statements include “Government regulation of business usually does more harm than good,” “Labor
unions are necessary to protect the working person,” and “Society should ensure all have equal
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opportunity to succeed.” After comparing such answers for twenty-five years, Pew Research found that
Republican and Democratic respondents are increasingly answering these questions very differently. This
is especially true for questions about the government and politics. In 1987, 58 percent of Democrats and 60
percent of Republicans agreed with the statement that the government controlled too much of our daily
lives. In 2012, 47 percent of Democrats and 77 percent of Republicans agreed with the statement. This is an
example of polarization, in which members of one party see government from a very different perspective
than the members of the other party (Figure 1.3).12
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Figure 1.3 Over the years, Democrats and Republicans have moved further apart in their beliefs about the role of 
government. In 1987, Republican and Democratic answers to forty-eight values questions differed by an average of 
only 10 percent, but that difference has grown to 18 percent over the last twenty-five years.

Political scientists noted this and other changes in beliefs following the 9/11 terrorist attacks on the United 
States, including an increase in the level of trust in government13 and a new willingness to limit liberties 
for groups or citizens who “[did] not fit into the dominant cultural type.”14 According to some scholars, 
these shifts led partisanship to become more polarized than in previous decades, as more citizens began 
thinking of themselves as conservative or liberal rather than moderate.15 Some believe 9/11 caused a 
number of citizens to become more conservative overall, although it is hard to judge whether such a shift 
will be permanent.16
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SOCIALIZATION AGENTS
An agent of political socialization is a source of political information intended to help citizens understand
how to act in their political system and how to make decisions on political matters. The information may
help a citizen decide how to vote, where to donate money, or how to protest decisions made by the
government.

The most prominent agents of socialization are family and school. Other influential agents are social
groups, such as religious institutions and friends, and the media. Political socialization is not unique to
the United States. Many nations have realized the benefits of socializing their populations. China, for
example, stresses nationalism in schools as a way to increase national unity.17 In the United States, one
benefit of socialization is that our political system enjoys diffuse support, which is support characterized
by a high level of stability in politics, acceptance of the government as legitimate, and a common goal
of preserving the system.18 These traits keep a country steady, even during times of political or social
upheaval. But diffuse support does not happen quickly, nor does it occur without the help of agents of
political socialization.

For many children, family is the first introduction to politics. Children may hear adult conversations at
home and piece together the political messages their parents support. They often know how their parents
or grandparents plan to vote, which in turn can socialize them into political behavior such as political party
membership.19 Children who accompany their parents on Election Day in November are exposed to the
act of voting and the concept of civic duty, which is the performance of actions that benefit the country or
community. Families active in community projects or politics make children aware of community needs
and politics.

Introducing children to these activities has an impact on their future behavior. Both early and recent
findings suggest that children adopt some of the political beliefs and attitudes of their parents (Figure
1.4).20 Children of Democratic parents often become registered Democrats, whereas children in
Republican households often become Republicans. Children living in households where parents do not
display a consistent political party loyalty are less likely to be strong Democrats or strong Republicans,
and instead are often independents.21
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Figure 1.4 A parent’s political orientation often affects the political orientation of his or her child.

While family provides an informal political education, schools offer a more formal and increasingly 
important one. The early introduction is often broad and thematic, covering explorers, presidents, 
victories, and symbols, but generally the lessons are idealized and do not discuss many of the specific 
problems or controversies connected with historical figures and moments (Figure 1.5). George 
Washington’s contributions as our first president are highlighted, for instance, but teachers are unlikely to 
mention that he owned slaves. Lessons will also try to personalize government and make leaders relatable 
to children. A teacher might discuss Abraham Lincoln’s childhood struggle to get an education despite the 
death of his mother and his family’s poverty. Children learn to respect government, follow laws, and obey 
the requests of police, firefighters, and other first responders. The Pledge of Allegiance becomes a regular 
part of the school day, as students learn to show respect to our country’s symbols such as the flag and to 
abstractions such as liberty and equality.
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Figure 1.5 Elementary schools offer formal political socialization that often relies on idealized portraits of historical
events, figures, and ideas.

As students progress to higher grades, lessons will cover more detailed information about the history of
the United States, its economic system, and the workings of the government. Complex topics such as the
legislative process, checks and balances, and domestic policymaking are covered. Introductory economics
classes teach about the various ways to build an economy, explaining how the capitalist system works.
Many high schools have implemented civic volunteerism requirements as a way to encourage students to
participate in their communities. Many offer Advanced Placement classes in U.S. government and history,
or other honors-level courses, such as International Baccalaureate or dual-credit courses. These courses
can introduce detail and realism, raise controversial topics, and encourage students to make comparisons
and think critically about the United States in a global and historical context. College students may choose
to pursue their academic study of the U.S. political system further, become active in campus advocacy or
rights groups, or run for any of a number of elected positions on campus or even in the local community.
Each step of the educational system’s socialization process will ready students to make decisions and be
participating members of political society.

We are also socialized outside our homes and schools. When citizens attend religious ceremonies, as 70
percent of Americans in a recent survey claimed,22 they are socialized to adopt beliefs that affect their
politics. Religion leaders often teach on matters of life, death, punishment, and obligation, which translate
into views on political issues such as abortion, euthanasia, the death penalty, and military involvement
abroad. Political candidates speak at religious centers and institutions in an effort to meet like-minded
voters. For example, Senator Ted Cruz (R-TX) announced his 2016 presidential bid at Liberty University,
a fundamentalist Christian institution. This university matched Cruz’s conservative and religious
ideological leanings and was intended to give him a boost from the faith-based community.

Friends and peers too have a socializing effect on citizens. Communication networks are based on trust and
common interests, so when we receive information from friends and neighbors, we often readily accept it
because we trust them.23 Information transmitted through social media like Facebook is also likely to have
a socializing effect. Friends “like” articles and information, sharing their political beliefs and information
with one another.

Media—newspapers, television, radio, and the Internet—also socialize citizens through the information
they provide. For a long time, the media served as gatekeepers of our information, creating reality by
choosing what to present. If the media did not cover an issue or event, it was as if it did not exist. With the
rise of the Internet and social media, however, traditional media have become less powerful agents of this
kind of socialization.

Another way the media socializes audiences is through framing, or choosing the way information is
presented. Framing can affect the way an event or story is perceived. Candidates described with negative
adjectives, for instance, may do poorly on Election Day. Consider the recent demonstrations over the
deaths of Michael Brown in Ferguson, Missouri, and of Freddie Gray in Baltimore, Maryland. Both deaths
were caused by police actions against unarmed African American men. Brown was shot to death by an
officer on August 9, 2014. Gray died from spinal injuries sustained in transport to jail in April 2015.
Following each death, family, friends, and sympathizers protested the police actions as excessive and
unfair. While some television stations framed the demonstrations as riots and looting, other stations
framed them as protests and fights against corruption. The demonstrations contained both riot and protest,
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but individuals’ perceptions were affected by the framing chosen by their preferred information sources
(Figure 1.6).24
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Figure 1.6 Images of protestors from the (a) Baltimore “uprising” and from the (b) Baltimore “riots” of April 25, 2015.
(credit a: modification of work by Pete Santilli Live Stream/YouTube; credit b: modification of work by
“Newzulu”/YouTube)

Finally, media information presented as fact can contain covert or overt political material. Covert content 
is political information provided under the pretense that it is neutral. A magazine might run a story on 
climate change by interviewing representatives of only one side of the policy debate and downplaying 
the opposing view, all without acknowledging the one-sided nature of its coverage. In contrast, when the 
writer or publication makes clear to the reader or viewer that the information offers only one side of the 
political debate, the political message is overt content. Political commentators like Rush Limbaugh and 
publications like Mother Jones openly state their ideological viewpoints. While such overt political content 
may be offensive or annoying to a reader or viewer, all are offered the choice whether to be exposed to the 
material.

SOCIALIZATION AND IDEOLOGY
The socialization process leaves citizens with attitudes and beliefs that create a personal ideology. 
Ideologies depend on attitudes and beliefs, and on the way we prioritize each belief over the others. Most 
citizens hold a great number of beliefs and attitudes about government action. Many think government 
should provide for the common defense, in the form of a national military. They also argue that 
government should provide services to its citizens in the form of free education, unemployment benefits, 
and assistance for the poor.

When asked how to divide the national budget, Americans reveal priorities that divide public opinion. 
Should we have a smaller military and larger social benefits, or a larger military budget and limited social 
benefits? This is the guns versus butter debate, which assumes that governments have a finite amount of 
money and must choose whether to spend a larger part on the military or on social programs. The choice 
forces citizens into two opposing groups.

Divisions like these appear throughout public opinion. Assume we have four different people named 
Garcia, Chin, Smith, and Dupree. Garcia may believe that the United States should provide a free 
education for every citizen all the way through college, whereas Chin may believe education should be 
free only through high school. Smith might believe children should be covered by health insurance at the 
government’s expense, whereas Dupree believes all citizens should be covered. In the end, the way we 
prioritize our beliefs and what we decide is most important to us determines whether we are on the liberal 
or conservative end of the political spectrum, or somewhere in between.
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Express Yourself

You can volunteer to participate in public opinion surveys. Diverse respondents are needed across a variety
of topics to give a reliable picture of what Americans think about politics, entertainment, marketing, and more.
One polling group, Harris Interactive, maintains an Internet pool of potential respondents of varied ages,
education levels, backgrounds, cultures, and more. When a survey is designed and put out into the field, Harris
emails an invitation to the pool to find respondents. Respondents choose which surveys to complete based on
the topics, time required, and compensation offered (usually small).

Harris Interactive is a subsidiary of Nielsen, a company with a long history of measuring television and
media viewership in the United States and abroad. Nielsen ratings help television stations identify shows and
newscasts with enough viewers to warrant being kept in production, and also to set advertising rates (based on
audience size) for commercials on popular shows. Harris Interactive has expanded Nielsen’s survey methods
by using polling data and interviews to better predict future political and market trends.

Harris polls cover the economy, lifestyles, sports, international affairs, and more. Which topic has the most
surveys? Politics, of course.

Wondering what types of surveys you might get? The results of some of the surveys will give you an idea.
They are available to the public on the Harris website. For more information, log in to Harris Poll Online
(http://www.openstaxcollege.org/l/29harrispole) .

IDEOLOGIES AND THE IDEOLOGICAL SPECTRUM
One useful way to look at ideologies is to place them on a spectrum that visually compares them based
on what they prioritize. Liberal ideologies are traditionally put on the left and conservative ideologies on
the right. (This placement dates from the French Revolution and is why liberals are called left-wing and
conservatives are called right-wing.) The ideologies at the ends of the spectrum are the most extreme; those
in the middle are moderate. Thus, people who identify with left- and right-wing ideologies identify with
beliefs to the left and right ends of the spectrum, while moderates balance the beliefs at the extremes of the
spectrum.

In the United States, ideologies at the right side of the spectrum prioritize government control over
personal freedoms. They range from fascism to totalitarianism to authoritarianism to conservatism.
Ideologies on the left side of the spectrum prioritize equality and range from communism to socialism to
liberalism (Figure 1.7). Moderate ideologies fall in the middle and try to balance the two extremes.

Figure 1.7 People who espouse left-wing ideologies in the United States identify with beliefs on the left side of the
spectrum that prioritize equality, whereas those on the right side of the spectrum emphasize control.

Fascism promotes total control of the country by the ruling party or political leader. This form of
government will run the economy, the military, society, and culture, and often tries to control the private
lives of its citizens. Authoritarian leaders control the politics, military, and government of a country, and
often the economy as well.

Get Connected!
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Conservative governments attempt to hold tight to the traditions of a nation by balancing individual 
rights with the good of the community. Traditional conservatism supports the authority of the monarchy 
and the church, believing government provides the rule of law and maintains a society that is safe and 
organized. Modern conservatism differs from traditional conservatism in assuming elected government 
will guard individual liberties and provide laws. Modern conservatives also prefer a smaller government 
that stays out of the economy, allowing the market and business to determine prices, wages, and supply.

Classical liberalism believes in individual liberties and rights. It is based on the idea of free will, that 
people are born equal with the right to make decisions without government intervention. It views 
government with suspicion, since history includes many examples of monarchs and leaders who limited 
citizens’ rights. Today, modern liberalism focuses on equality and supports government intervention in 
society and the economy if it promotes equality. Liberals expect government to provide basic social and 
educational programs to help everyone have a chance to succeed.

Under socialism, the government uses its authority to promote social and economic equality within 
the country. Socialists believe government should provide everyone with expanded services and public 
programs, such as health care, subsidized housing and groceries, childhood education, and inexpensive 
college tuition. Socialism sees the government as a way to ensure all citizens receive both equal 
opportunities and equal outcomes. Citizens with more wealth are expected to contribute more to the state’s 
revenue through higher taxes that pay for services provided to all. Socialist countries are also likely to have 
higher minimum wages than non-socialist countries.

In theory, communism promotes common ownership of all property, means of production, and materials. 
This means that the government, or states, should own the property, farms, manufacturing, and 
businesses. By controlling these aspects of the economy, Communist governments can prevent the 
exploitation of workers while creating an equal society. Extreme inequality of income, in which some 
citizens earn millions of dollars a year and other citizens merely hundreds, is prevented by instituting 
wage controls or by abandoning currency altogether. Communism presents a problem, however, because 
the practice differs from the theory. The theory assumes the move to communism is supported and led 
by the proletariat, or the workers and citizens of a country.25 Human rights violations by governments 
of actual Communist countries make it appear the movement has been driven not by the people, but by 
leadership.

We can characterize economic variations on these ideologies by adding another dimension to the 
ideological spectrum above—whether we prefer that government control the state economy or stay out 
of it. The extremes are a command economy, such as existed in the former Soviet Russia, and a laissez-
faire (“leave it alone”) economy, such as in the United States prior to the 1929 market crash, when banks 
and corporations were largely unregulated. Communism prioritizes control of both politics and economy, 
while libertarianism is its near-opposite. Libertarians believe in individual rights and limited government 
intervention in private life and personal economic decisions. Government exists to maintain freedom and 
life, so its main function is to ensure domestic peace and national defense. Libertarians also believe the 
national government should maintain a military in case of international threats, but that it should not 
engage in setting minimum wages or ruling in private matters, like same-sex marriage or the right to 
abortion.26

The point where a person’s ideology falls on the spectrum gives us some insight to his or her opinions. 
Though people can sometimes be liberal on one issue and conservative on another, a citizen to the left 
of liberalism, near socialism, would likely be happy with the passage of the Raise the Wage Act of 2015, 
which would eventually increase the minimum wage from $7.25 to $12 an hour. A citizen falling near 
conservatism would believe the Patriot Act is reasonable, because it allows the FBI and other government 
agencies to collect data on citizens’ phone calls and social media communications to monitor potential 
terrorism (Figure 1.8). A citizen to the right of the spectrum is more likely to favor cutting social services 
like unemployment and Medicaid.
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Figure 1.8 Public opinion on a given issue may differ dramatically depending on the political ideology or party of
those polled.

Where do your beliefs come from? The Pew Research Center offers a typology
quiz (http://www.openstaxcollege.org/l/29typologyquiz) to help you find out. Ask
a friend or family member to answer a few questions with you and compare results.
What do you think about government regulation? The military? The economy? Now
compare your results. Are you both liberal? Conservative? Moderate?

6.2 How Is Public Opinion Measured?

Learning Objectives

By the end of this section, you will be able to:
• Explain how information about public opinion is gathered
• Identify common ways to measure and quantify public opinion
• Analyze polls to determine whether they accurately measure a population’s opinions

Polling has changed over the years. The first opinion poll was taken in 1824; it asked voters how they
voted as they left their polling places. Informal polls are called straw polls, and they informally collect
opinions of a non-random population or group. Newspapers and social media continue the tradition of
unofficial polls, mainly because interested readers want to know how elections will end. Facebook and

Link to Learning
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online newspapers often offer informal, pop-up quizzes that ask a single question about politics or an
event. The poll is not meant to be formal, but it provides a general idea of what the readership thinks.

Modern public opinion polling is relatively new, only eighty years old. These polls are far more
sophisticated than straw polls and are carefully designed to probe what we think, want, and value. The
information they gather may be relayed to politicians or newspapers, and is analyzed by statisticians and
social scientists. As the media and politicians pay more attention to the polls, an increasing number are put
in the field every week.

TAKING A POLL
Most public opinion polls aim to be accurate, but this is not an easy task. Political polling is a science.
From design to implementation, polls are complex and require careful planning and care. Mitt Romney’s
campaign polls are only a recent example of problems stemming from polling methods. Our history is
littered with examples of polling companies producing results that incorrectly predicted public opinion
due to poor survey design or bad polling methods.

In 1936, Literary Digest continued its tradition of polling citizens to determine who would win the
presidential election. The magazine sent opinion cards to people who had a subscription, a phone, or a car
registration. Only some of the recipients sent back their cards. The result? Alf Landon was predicted to
win 55.4 percent of the popular vote; in the end, he received only 38 percent.27 Franklin D. Roosevelt won
another term, but the story demonstrates the need to be scientific in conducting polls.

A few years later, Thomas Dewey lost the 1948 presidential election to Harry Truman, despite polls
showing Dewey far ahead and Truman destined to lose (Figure 1.9). More recently, John Zogby, of Zogby
Analytics, went public with his prediction that John Kerry would win the presidency against incumbent
president George W. Bush in 2004, only to be proven wrong on election night. These are just a few cases,
but each offers a different lesson. In 1948, pollsters did not poll up to the day of the election, relying on old
numbers that did not include a late shift in voter opinion. Zogby’s polls did not represent likely voters and
incorrectly predicted who would vote and for whom. These examples reinforce the need to use scientific
methods when conducting polls, and to be cautious when reporting the results.
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Figure 1.9 Polling process errors can lead to incorrect predictions. On November 3, the day after the 1948 
presidential election, a jubilant Harry S. Truman triumphantly displays the inaccurate headline of the Chicago Daily 
Tribune announcing Thomas Dewey’s supposed victory (credit: David Erickson/Flickr).

Most polling companies employ statisticians and methodologists trained in conducting polls and 
analyzing data. A number of criteria must be met if a poll is to be completed scientifically. First, the 
methodologists identify the desired population, or group, of respondents they want to interview. For 
example, if the goal is to project who will win the presidency, citizens from across the United States
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should be interviewed. If we wish to understand how voters in Colorado will vote on a proposition, the
population of respondents should only be Colorado residents. When surveying on elections or policy
matters, many polling houses will interview only respondents who have a history of voting in previous
elections, because these voters are more likely to go to the polls on Election Day. Politicians are more likely
to be influenced by the opinions of proven voters than of everyday citizens. Once the desired population
has been identified, the researchers will begin to build a sample that is both random and representative.

A random sample consists of a limited number of people from the overall population, selected in such a
way that each has an equal chance of being chosen. In the early years of polling, telephone numbers of
potential respondents were arbitrarily selected from various areas to avoid regional bias. While landline
phones allow polls to try to ensure randomness, the increasing use of cell phones makes this process
difficult. Cell phones, and their numbers, are portable and move with the owner. To prevent errors, polls
that include known cellular numbers may screen for zip codes and other geographic indicators to prevent
regional bias. A representative sample consists of a group whose demographic distribution is similar to
that of the overall population. For example, nearly 51 percent of the U.S. population is female.28 To match
this demographic distribution of women, any poll intended to measure what most Americans think about
an issue should survey a sample containing slightly more women than men.

Pollsters try to interview a set number of citizens to create a reasonable sample of the population. This
sample size will vary based on the size of the population being interviewed and the level of accuracy the
pollster wishes to reach. If the poll is trying to reveal the opinion of a state or group, such as the opinion
of Wisconsin voters about changes to the education system, the sample size may vary from five hundred
to one thousand respondents and produce results with relatively low error. For a poll to predict what
Americans think nationally, such as about the White House’s policy on greenhouse gases, the sample size
should be larger.

The sample size varies with each organization and institution due to the way the data are processed.
Gallup often interviews only five hundred respondents, while Rasmussen Reports and Pew Research often
interview one thousand to fifteen hundred respondents.29 Academic organizations, like the American
National Election Studies, have interviews with over twenty-five-hundred respondents.30 A larger sample
makes a poll more accurate, because it will have relatively fewer unusual responses and be more
representative of the actual population. Pollsters do not interview more respondents than necessary,
however. Increasing the number of respondents will increase the accuracy of the poll, but once the poll has
enough respondents to be representative, increases in accuracy become minor and are not cost-effective.31

When the sample represents the actual population, the poll’s accuracy will be reflected in a lower margin
of error. The margin of error is a number that states how far the poll results may be from the actual
opinion of the total population of citizens. The lower the margin of error, the more predictive the poll.
Large margins of error are problematic. For example, if a poll that claims Hillary Clinton is likely to win 30
percent of the vote in the 2016 New York Democratic primary has a margin of error of +/-6, it tells us that
Clinton may receive as little as 24 percent of the vote (30 – 6) or as much as 36 percent (30 + 6). A lower
of margin of error is clearly desirable because it gives us the most precise picture of what people actually
think or will do.

With many polls out there, how do you know whether a poll is a good poll and accurately predicts what a
group believes? First, look for the numbers. Polling companies include the margin of error, polling dates,
number of respondents, and population sampled to show their scientific reliability. Was the poll recently
taken? Is the question clear and unbiased? Was the number of respondents high enough to predict the
population? Is the margin of error small? It is worth looking for this valuable information when you
interpret poll results. While most polling agencies strive to create quality polls, other organizations want
fast results and may prioritize immediate numbers over random and representative samples. For example,
instant polling is often used by news networks to quickly assess how well candidates are performing in a
debate.
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The Ins and Outs of Polls

Ever wonder what happens behind the polls? To find out, we posed a few questions to Scott Keeter, Director
of Survey Research at Pew Research Center.

Q: What are some of the most common misconceptions about polling?

A: A couple of them recur frequently. The first is that it is just impossible for one thousand or fifteen hundred
people in a survey sample to adequately represent a population of 250 million adults. But of course it is
possible. Random sampling, which has been well understood for the past several decades, makes it possible.
If you don’t trust small random samples, then ask your doctor to take all of your blood the next time you need
a diagnostic test.

The second misconception is that it is possible to get any result we want from a poll if we are willing to
manipulate the wording sufficiently. While it is true that question wording can influence responses, it is not true
that a poll can get any result it sets out to get. People aren’t stupid. They can tell if a question is highly biased
and they won’t react well to it. Perhaps more important, the public can read the questions and know whether
they are being loaded with words and phrases intended to push a respondent in a particular direction. That’s
why it’s important to always look at the wording and the sequencing of questions in any poll.

Q: How does your organization choose polling topics?

A: We choose our topics in several ways. Most importantly, we keep up with developments in politics and public
policy, and try to make our polls reflect relevant issues. Much of our research is driven by the news cycle and
topics that we see arising in the near future.

We also have a number of projects that we do regularly to provide a look at long-term trends in public opinion.
For example, we’ve been asking a series of questions about political values since 1987, which has helped to
document the rise of political polarization in the public. Another is a large (thirty-five thousand interviews) study
of religious beliefs, behaviors and affiliations among Americans. We released the first of these in 2007, and a
second in 2015.

Finally, we try to seize opportunities to make larger contributions on weighty issues when they arise. When the
United States was on the verge of a big debate on immigration reform in 2006, we undertook a major survey
of Americans’ attitudes about immigration and immigrants. In 2007, we conducted the first-ever nationally
representative survey of Muslim Americans.

Q: What is the average number of polls you oversee in a week?

A: It depends a lot on the news cycle and the needs of our research groups. We almost always have a survey
in progress, but sometimes there are two or three going on at once. At other times, we are more focused on
analyzing data already collected or planning for future surveys.

Q: Have you placed a poll in the field and had results that really surprised you?

A: It’s rare to be surprised because we’ve learned a lot over the years about how people respond to questions.
But here are some findings that jumped out to some of us in the past:

1) In 2012, we conducted a survey of people who said their religion is “nothing in particular.” We asked them if
they are “looking for a religion that would be right” for them, based on the expectation that many people without
an affiliation—but who had not said they were atheists or agnostic—might be trying to find a religion that fit.
Only 10 percent said that they were looking for the right religion.

2) We—and many others—were surprised that public opinion about Muslims became more favorable after
the 9/11 terrorist attacks. It’s possible that President Bush’s strong appeal to people not to blame Muslims in
general for the attack had an effect on opinions.

3) It’s also surprising that basic public attitudes about gun control (whether pro or anti) barely move after highly
publicized mass shootings.

Insider Perspective
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Were you surprised by the results Scott Keeter reported in response to the interviewer’s final question? Why
or why not? Conduct some research online to discover what degree plans or work experience would help a
student find a job in a polling organization.

TECHNOLOGY AND POLLING
The days of randomly walking neighborhoods and phone book cold-calling to interview random citizens
are gone. Scientific polling has made interviewing more deliberate. Historically, many polls were
conducted in person, yet this was expensive and yielded problematic results.

In some situations and countries, face-to-face interviewing still exists. Exit polls, focus groups, and some
public opinion polls occur in which the interviewer and respondents communicate in person (Figure 1.10).
Exit polls are conducted in person, with an interviewer standing near a polling location and requesting
information as voters leave the polls. Focus groups often select random respondents from local shopping
places or pre-select respondents from Internet or phone surveys. The respondents show up to observe or
discuss topics and are then surveyed.

Figure 1.10 On November 6, 2012, the Connect2Mason.com team conducts exit surveys at the polls on the George
Mason University campus. (credit: Mason Votes/Flickr).

When organizations like Gallup or Roper decide to conduct face-to-face public opinion polls, however,
it is a time-consuming and expensive process. The organization must randomly select households or
polling locations within neighborhoods, making sure there is a representative household or location in
each neighborhood.32 Then it must survey a representative number of neighborhoods from within a
city. At a polling location, interviewers may have directions on how to randomly select voters of varied
demographics. If the interviewer is looking to interview a person in a home, multiple attempts are made
to reach a respondent if he or she does not answer. Gallup conducts face-to-face interviews in areas where
less than 80 percent of the households in an area have phones, because it gives a more representative
sample.33 News networks use face-to-face techniques to conduct exit polls on Election Day.

Most polling now occurs over the phone or through the Internet. Some companies, like Harris Interactive,
maintain directories that include registered voters, consumers, or previously interviewed respondents.
If pollsters need to interview a particular population, such as political party members or retirees of a
specific pension fund, the company may purchase or access a list of phone numbers for that group. Other
organizations, like Gallup, use random-digit-dialing (RDD), in which a computer randomly generates
phone numbers with desired area codes. Using RDD allows the pollsters to include respondents who may
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have unlisted and cellular numbers.34 Questions about ZIP code or demographics may be asked early in
the poll to allow the pollsters to determine which interviews to continue and which to end early.

The interviewing process is also partly computerized. Many polls are now administered through
computer-assisted telephone interviewing (CATI) or through robo-polls. A CATI system calls random
telephone numbers until it reaches a live person and then connects the potential respondent with a trained
interviewer. As the respondent provides answers, the interviewer enters them directly into the computer
program. These polls may have some errors if the interviewer enters an incorrect answer. The polls may
also have reliability issues if the interviewer goes off the script or answers respondents’ questions.

Robo-polls are entirely computerized. A computer dials random or pre-programmed numbers and a
prerecorded electronic voice administers the survey. The respondent listens to the question and possible
answers and then presses numbers on the phone to enter responses. Proponents argue that respondents
are more honest without an interviewer. However, these polls can suffer from error if the respondent does
not use the correct keypad number to answer a question or misunderstands the question. Robo-polls may
also have lower response rates, because there is no live person to persuade the respondent to answer.
There is also no way to prevent children from answering the survey. Lastly, the Telephone Consumer
Protection Act (1991) made automated calls to cell phones illegal, which leaves a large population of
potential respondents inaccessible to robo-polls.35

The latest challenges in telephone polling come from the shift in phone usage. A growing number of
citizens, especially younger citizens, use only cell phones, and their phone numbers are no longer based
on geographic areas. The millennial generation (currently aged 18–33) is also more likely to text than to
answer an unknown call, so it is harder to interview this demographic group. Polling companies now must
reach out to potential respondents using email and social media to ensure they have a representative group
of respondents.

Yet, the technology required to move to the Internet and handheld devices presents further problems. Web
surveys must be designed to run on a varied number of browsers and handheld devices. Online polls
cannot detect whether a person with multiple email accounts or social media profiles answers the same
poll multiple times, nor can they tell when a respondent misrepresents demographics in the poll or on a
social media profile used in a poll. These factors also make it more difficult to calculate response rates or
achieve a representative sample. Yet, many companies are working with these difficulties, because it is
necessary to reach younger demographics in order to provide accurate data.36

PROBLEMS IN POLLING
For a number of reasons, polls may not produce accurate results. Two important factors a polling company
faces are timing and human nature. Unless you conduct an exit poll during an election and interviewers
stand at the polling places on Election Day to ask voters how they voted, there is always the possibility the
poll results will be wrong. The simplest reason is that if there is time between the poll and Election Day,
a citizen might change his or her mind, lie, or choose not to vote at all. Timing is very important during
elections, because surprise events can shift enough opinions to change an election result. Of course, there
are many other reasons why polls, even those not time-bound by elections or events, may be inaccurate.

Created in 2003 to survey the American public on all topics, Rasmussen Reports is a
new entry (http://www.openstaxcollege.org/l/29rasmussenrep) in the polling
business. Rasmussen also conducts exit polls for each national election.

Link to Learning
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Polls begin with a list of carefully written questions. The questions need to be free of framing, meaning
they should not be worded to lead respondents to a particular answer. For example, take two questions
about presidential approval. Question 1 might ask, “Given the high unemployment rate, do you approve
of the job President Obama is doing?” Question 2 might ask, “Do you approve of the job President Obama
is doing?” Both questions want to know how respondents perceive the president’s success, but the first
question sets up a frame for the respondent to believe the economy is doing poorly before answering.
This is likely to make the respondent’s answer more negative. Similarly, the way we refer to an issue or
concept can affect the way listeners perceive it. The phrase “estate tax” did not rally voters to protest the
inheritance tax, but the phrase “death tax” sparked debate about whether taxing estates imposed a double
tax on income.37

Many polling companies try to avoid leading questions, which lead respondents to select a predetermined
answer, because they want to know what people really think. Some polls, however, have a different goal.
Their questions are written to guarantee a specific outcome, perhaps to help a candidate get press coverage
or gain momentum. These are called push polls. In the 2016 presidential primary race, MoveOn tried
to encourage Senator Elizabeth Warren (D-MA) to enter the race for the Democratic nomination (Figure
1.11). Its poll used leading questions for what it termed an “informed ballot,” and, to show that Warren
would do better than Hillary Clinton, it included ten positive statements about Warren before asking
whether the respondent would vote for Clinton or Warren.38 The poll results were blasted by some in the
media for being fake.

Figure 1.11 (a) Senator Elizabeth Warren poses with Massachusetts representatives Joseph P. Kennedy III (left)
and Barney Frank (right) at the 2012 Boston Pride Parade. (b) Senator Hillary Clinton during her 2008 presidential
campaign in Concord, New Hampshire (credit a: modification of work by “ElizabethForMA”/Flickr; credit b:
modification of work by Marc Nozell)

Sometimes lack of knowledge affects the results of a poll. Respondents may not know that much about
the polling topic but are unwilling to say, “I don’t know.” For this reason, surveys may contain a quiz
with questions that determine whether the respondent knows enough about the situation to answer survey
questions accurately. A poll to discover whether citizens support changes to the Affordable Care Act or
Medicaid might first ask who these programs serve and how they are funded. Polls about territory seizure
by the Islamic State (or ISIS) or Russia’s aid to rebels in Ukraine may include a set of questions to determine
whether the respondent reads or hears any international news. Respondents who cannot answer correctly
may be excluded from the poll, or their answers may be separated from the others.

People may also feel social pressure to answer questions in accordance with the norms of their area or
peers.39 If they are embarrassed to admit how they would vote, they may lie to the interviewer. In the 1982
governor’s race in California, Tom Bradley was far ahead in the polls, yet on Election Day he lost. This
result was nicknamed the Bradley effect, on the theory that voters who answered the poll were afraid to
admit they would not vote for a black man because it would appear politically incorrect and racist.
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In 2010, Proposition 19, which would have legalized and taxed marijuana in California, met with a
new version of the Bradley effect. Nate Silver, a political blogger, noticed that polls on the marijuana
proposition were inconsistent, sometimes showing the proposition would pass and other times showing
it would fail. Silver compared the polls and the way they were administered, because some polling
companies used an interviewer and some used robo-calling. He then proposed that voters speaking with
a live interviewer gave the socially acceptable answer that they would vote against Proposition 19, while
voters interviewed by a computer felt free to be honest (Figure 1.12).40 While this theory has not been
proven, it is consistent with other findings that interviewer demographics can affect respondents’ answers.
African Americans, for example, may give different responses to interviewers who are white than to
interviewers who are black.41
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Figure 1.12 In 2010, polls about California’s Proposition 19 were inconsistent, depending on how they were 
administered, with voters who spoke with a live interviewer declaring they would vote against Proposition 19 and 
voters who were interviewed via a computer declaring support for the legislation. The measure was defeated on 
Election Day.

PUSH POLLS
One of the newer byproducts of polling is the creation of push polls, which consist of political campaign 
information presented as polls. A respondent is called and asked a series of questions about his or 
her position or candidate selections. If the respondent’s answers are for the wrong candidate, the next 
questions will give negative information about the candidate in an effort to change the voter’s mind.

In 2014, a fracking ban was placed on the ballot in a town in Texas. Fracking, which includes injecting 
pressurized water into drilled wells, helps energy companies collect additional gas from the earth. It is
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controversial, with opponents arguing it causes water pollution, sound pollution, and earthquakes. During 
the campaign, a number of local voters received a call that polled them on how they planned to vote on the 
proposed fracking ban.42 If the respondent was unsure about or planned to vote for the ban, the questions 
shifted to provide negative information about the organizations proposing the ban. One question asked, “If 
you knew the following, would it change your vote . . . two Texas railroad commissioners, the state agency 
that oversees oil and gas in Texas, have raised concerns about Russia’s involvement in the anti-fracking 
efforts in the U.S.?” The question played upon voter fears about Russia and international instability in 
order to convince them to vote against the fracking ban.

These techniques are not limited to issue votes; candidates have used them to attack their opponents. The 
hope is that voters will think the poll is legitimate and believe the negative information provided by a 
“neutral” source.

6.3 What Does the Public Think?

Learning Objectives

By the end of this section, you will be able to:
• Explain why Americans hold a variety of views about politics, policy issues, and political

institutions
• Identify factors that change public opinion
• Compare levels of public support for the branches of government

While attitudes and beliefs are slow to change, ideology can be influenced by events. A student might leave
college with a liberal ideology but become more conservative as she ages. A first-year teacher may view
unions with suspicion based on second-hand information but change his mind after reading newsletters
and attending union meetings. These shifts may change the way citizens vote and the answers they give in
polls. For this reason, political scientists often study when and why such changes in ideology happen, and
how they influence our opinions about government and politicians.

EXPERIENCES THAT AFFECT PUBLIC OPINION
Ideological shifts are more likely to occur if a voter’s ideology is only weakly supported by his or
her beliefs. Citizens can also hold beliefs or opinions that are contrary or conflicting, especially if their
knowledge of an issue or candidate is limited. And having limited information makes it easier for them to
abandon an opinion. Finally, citizens’ opinions will change as they grow older and separate from family.43

Citizens use two methods to form an opinion about an issue or candidate. The first is to rely on heuristics,
shortcuts or rules of thumb (cues) for decision making. Political party membership is one of the most
common heuristics in voting. Many voters join a political party whose platform aligns most closely with
their political beliefs, and voting for a candidate from that party simply makes sense. A Republican
candidate will likely espouse conservative beliefs, such as smaller government and lower taxes, that
are often more appealing to a Republican voter. Studies have shown that up to half of voters make
decisions using their political party identification, or party ID, especially in races where information about
candidates is scarce.44

In non-partisan and some local elections, where candidates are not permitted to list their party
identifications, voters may have to rely on a candidate’s background or job description to form a quick
opinion of a candidate’s suitability. A candidate for judge may list “criminal prosecutor” as current
employment, leaving the voter to determine whether a prosecutor would make a good judge.

The second method is to do research, learning background information before making a decision.
Candidates, parties, and campaigns put out a large array of information to sway potential voters, and the
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media provide wide coverage, all of which is readily available online and elsewhere. But many voters are
unwilling to spend the necessary time to research and instead vote with incomplete information.45

Gender, race, socio-economic status, and interest-group affiliation also serve as heuristics for decision
making. Voters may assume female candidates have a stronger understanding about social issues relevant
to women. Business owners may prefer to vote for a candidate with a college degree who has worked
in business rather than a career politician. Other voters may look to see which candidate is endorsed by
the National Organization of Women (NOW), because NOW’s endorsement will ensure the candidate
supports abortion rights.

Opinions based on heuristics rather than research are more likely to change when the cue changes. If a
voter begins listening to a new source of information or moves to a new town, the influences and cues
he or she meets will change. Even if the voter is diligently looking for information to make an informed
decision, demographic cues matter. Age, gender, race, and socio-economic status will shape our opinions
because they are a part of our everyday reality, and they become part of our barometer on whether a leader
or government is performing well.

A look at the 2012 presidential election shows how the opinions of different demographic groups vary
(Figure 1.13). For instance, 55 percent of women voted for Barack Obama and 52 percent of men voted
for Mitt Romney. Age mattered as well—60 percent of voters under thirty voted for Obama, whereas
56 percent of those over sixty-five voted for Romney. Racial groups also varied in their support of the
candidates. Ninety-three percent of African Americans and 71 percent of Hispanics voted for Obama
instead of Romney.46 These demographic effects are likely to be strong because of shared experiences,
concerns, and ideas. Citizens who are comfortable with one another will talk more and share opinions,
leading to more opportunities to influence or reinforce one another.
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Figure 1.13 Breaking down voters by demographic groups may reveal very different levels of support for particular
candidates or policies among the groups.

The political culture of a state can also have an effect on ideology and opinion. In the 1960s, Daniel
Elazar researched interviews, voting data, newspapers, and politicians’ speeches. He determined that
states had unique cultures and that different state governments instilled different attitudes and beliefs
in their citizens, creating political cultures. Some states value tradition, and their laws try to maintain
longstanding beliefs. Other states believe government should help people and therefore create large
bureaucracies that provide benefits to assist citizens. Some political cultures stress citizen involvement
whereas others try to exclude participation by the masses.

State political cultures can affect the ideology and opinions of those who live in or move to them. For
example, opinions about gun ownership and rights vary from state to state. Polls show that 61 percent
of all Californians, regardless of ideology or political party, stated there should be more controls on who
owns guns.47 In contrast, in Texas, support for the right to carry a weapon is high. Fifty percent of self-
identified Democrats—who typically prefer more controls on guns rather than fewer—said Texans should
be allowed to carry a concealed weapon if they have a permit.48 In this case, state culture may have affected
citizens’ feelings about the Second Amendment and moved them away from the expected ideological
beliefs.

The workplace can directly or indirectly affect opinions about policies, social issues, and political leaders
by socializing employees through shared experiences. People who work in education, for example, are
often surrounded by others with high levels of education. Their concerns will be specific to the education
sector and different from those in other workplaces. Frequent association with colleagues can align a
person’s thinking with theirs.
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Workplace groups such as professional organizations or unions can also influence opinions. These 
organizations provide members with specific information about issues important to them and lobby on 
their behalf in an effort to better work environments, increase pay, or enhance shared governance. They 
may also pressure members to vote for particular candidates or initiatives they believe will help promote 
the organization’s goals. For example, teachers’ unions often support the Democratic Party because it has 
historically supported increased funding to public schools and universities.

Important political opinion leaders, or political elites, also shape public opinion, usually by serving as 
short-term cues that help voters pay closer attention to a political debate and make decisions about it. 
Through a talk program or opinion column, the elite commentator tells people when and how to react to 
a current problem or issue. Millennials and members of generation X (currently ages 34–49) long used Jon 
Stewart of The Daily Show and later Stephen Colbert of The Colbert Report as shortcuts to becoming informed 
about current events. In the same way, older generations trusted Tom Brokaw and 60 Minutes.

Because an elite source can pick and choose the information and advice to provide, the door is open 
to covert influence if this source is not credible or honest. Voters must be able to trust the quality of 
the information. When elites lose credibility, they lose their audience. News agencies are aware of the 
relationship between citizens and elites, which is why news anchors for major networks are carefully 
chosen. When Brian Williams of NBC was accused of lying about his experiences in Iraq and New 
Orleans, he was suspended pending an investigation. Williams later admitted to several misstatements 
and apologized to the public, and he was removed from The Nightly News.49

OPINIONS ABOUT POLITICS AND POLICIES
What do Americans think about their political system, policies, and institutions? Public opinion has not 
been consistent over the years. It fluctuates based on the times and events, and on the people holding major 
office (Figure 1.14). Sometimes a majority of the public express similar ideas, but many times not. Where, 
then, does the public agree and disagree? Let’s look at the two-party system, and then at opinions about 
public policy, economic policy, and social policy.
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Figure 1.14 Public opinion may change significantly over time. Two issues that have undergone dramatic shifts in
public opinion during the last twenty years are same-sex marriage and immigration.

The United States is traditionally a two-party system. Only Democrats and Republicans regularly win
the presidency and, with few exceptions, seats in Congress. The majority of voters cast ballots only for
Republicans and Democrats, even when third parties are represented on the ballot. Yet, citizens say they
are frustrated with the current party system. Only 32 percent identify themselves as Democrats and only 23
percent as Republicans. Democratic membership has stayed relatively the same, but the Republican Party
has lost about 6 percent of its membership over the last ten years, whereas the number of self-identified
independents has grown from 30 percent in 2004 to 39 percent in 2014.50 Given these numbers, it is not
surprising that 58 percent of Americans say a third party is needed in U.S. politics today.51

Some of these changes in party allegiance may be due to generational and cultural shifts. Millennials and
generation Xers are more likely to support the Democratic Party than the Republican Party. In recent
polling, 51 percent of millennials and 49 percent of generation Xers stated they did, whereas only 35
percent and 38 percent, respectively, supported the Republican Party. Baby boomers (currently aged
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50–68) are slightly less likely than the other groups to support the Democratic Party; only 47 percent 
reported doing so. The silent generation (born in the 1920s to early 1940s) is the only cohort whose 
members state they support the Republican Party as a majority.52

Another shift in politics may be coming from the increasing number of multiracial citizens with strong 
cultural roots. Almost 7 percent of the population now identifies as biracial or multiracial, and that 
percentage is likely to grow. The number of citizens identifying as both African American and white 
doubled between 2000 and 2010, whereas the number of citizens identifying as both Asian American and 
white grew by 87 percent. The Pew study found that only 37 percent of multiracial adults favored the 
Republican Party, while 57 percent favored the Democratic Party.53 As the demographic composition of 
the United States changes and new generations become part of the voting population, public concerns and 
expectations will change as well.

At its heart, politics is about dividing scarce resources fairly and balancing liberties and rights. Public 
policy often becomes messy as politicians struggle to fix problems with the nation’s limited budget while 
catering to numerous opinions about how best to do so. While the public often remains quiet, simply 
answering public opinion polls or dutifully casting their votes on Election Day, occasionally citizens weigh 
in more audibly by protesting or lobbying.

Some policy decisions are made without public input if they preserve the way money is allocated or defer 
to policies already in place. But policies that directly affect personal economics, such as tax policy, may 
cause a public backlash, and those that affect civil liberties or closely held beliefs may cause even more 
public upheaval. Policies that break new ground similarly stir public opinion and introduce change that 
some find difficult. The acceptance of same-sex marriage, for example, pitted those who sought to preserve 
their religious beliefs against those who sought to be treated equally under the law.

Where does the public stand on economic policy? Only 26 percent of citizens surveyed in 2015 thought 
the U.S. economy was in excellent or good condition,54 yet 42 percent believed their personal financial 
situation was excellent to good.55 While this seems inconsistent, it reflects the fact that we notice what is 
happening outside our own home. Even if a family’s personal finances are stable, members will be aware 
of friends and relatives who are suffering job losses or foreclosures. This information will give them a 
broader, more negative view of the economy beyond their own pocketbook.

When asked about government spending, the public was more united in wanting policy to be fiscally 
responsible without raising taxes. In 2011, nearly 73 percent of interviewed citizens believed the 
government was creating a deficit by spending too much money on social programs like welfare and food 
stamps, and only 22 percent wanted to raise taxes to pay for them.56 When polled on which programs to 
cut in order to balance the nation’s budget, however, respondents were less united (Figure 1.15). Nearly 
21 percent said to cut education spending, whereas 22 percent wanted to cut spending on health care. Only 
12 percent said to cut spending on Social Security. All these programs are used by nearly everyone at some 
time, which makes them less controversial and less likely to actually be cut.
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Figure 1.15 When asked about budget cuts, poll respondents seldom favor cutting programs that directly affect
them, such as Social Security or health care.

In general, programs that benefit only some Americans or have unclear benefits cause more controversy
and discussion when the economy slows. Few citizens directly benefit from welfare and business
subsidies, so it is not surprising that 52 percent of respondents wanted to cut back on welfare and 57
percent wanted to cut back business subsidies. While some farm subsidies decrease the price of food items,
like milk and corn, citizens may not be aware of how these subsidies affect the price of goods at the
grocery store, perhaps explaining why 44 percent of respondents stated they would prefer to cut back on
agricultural subsidies.57

Social policy consists of government’s attempts to regulate public behavior in the service of a better society.
To accomplish this, government must achieve the difficult task of balancing the rights and liberties of
citizens. A person’s right to privacy, for example, might need to be limited if another person is in danger.
But to what extent should the government intrude in the private lives of its citizens? In a recent survey,
54 percent of respondents believed the U.S. government was too involved in trying to deal with issues of
morality.58

Abortion is a social policy issue that has caused controversy for nearly a century. One segment of the
population wants to protect the rights of the unborn child. Another wants to protect the bodily autonomy
of women and the right to privacy between a patient and her doctor. The divide is visible in public opinion
polls, where 51 percent of respondents said abortion should be legal in most cases and 43 percent said
it should be illegal in most cases. The Affordable Care Act, which increased government involvement
in health care, has drawn similar controversy. In a 2015 poll, 53 percent of respondents disapproved of
the act, a 9-percent increase from five years before. Much of the public’s frustration comes from the act’s
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mandate that individuals purchase health insurance or pay a fine (in order to create a large enough pool 
of insured people to reduce the overall cost of coverage), which some see as an intrusion into individual 
decision making.59

Laws allowing same-sex marriage raise the question whether the government should be defining marriage 
and regulating private relationships in defense of personal and spousal rights. Public opinion has shifted 
dramatically over the last twenty years. In 1996, only 27 percent of Americans felt same-sex marriage 
should be legal, but recent polls show support has increased to 54 percent.60 Despite this sharp increase, a 
number of states had banned same-sex marriage until the Supreme Court decided, in Obergefell v. Hodges 
(2015), that states were obliged to give marriage licenses to couples of the same sex and to recognize out-
of-state, same-sex marriages.61 Some churches and businesses continue to argue that no one should be 
compelled by the government to recognize or support a marriage between members of the same sex if 
it conflicts with their religious beliefs.62 Undoubtedly, the issue will continue to cause a divide in public 
opinion.

Another area where social policy must balance rights and liberties is public safety. Regulation of gun 
ownership incites strong emotions, because it invokes the Second Amendment and state culture. Of those 
polled nationwide, 52 percent believed government should protect the right of citizens to own guns, while 
46 percent felt there should be stronger controls over gun ownership.63 These numbers change from state 
to state, however, because of political culture. Immigration similarly causes strife, with citizens fearing 
increases in crime and social spending due to large numbers of people entering the United States illegally. 
Yet, 72 percent of respondents did believe there should be a path to citizenship for non-documented aliens 
already in the country. And while the national government’s drug policy still lists marijuana as an illegal 
substance, 45 percent of respondents stated they would agree if the government legalized marijuana.64

PUBLIC OPINION AND POLITICAL INSTITUTIONS
Public opinion about American institutions is measured in public approval ratings rather than in questions 
of choice between positions or candidates. The congressional and executive branches of government are 
the subject of much scrutiny and discussed daily in the media. Polling companies take daily approval polls 
of these two branches. The Supreme Court makes the news less frequently, and approval polls are more 
likely after the court has released major opinions. All three branches, however, are susceptible to swings 
in public approval in response to their actions and to national events. Approval ratings are generally not 
stable for any of the three. We next look at each in turn.

The president is the most visible member of the U.S. government and a lightning rod for disagreement. 
Presidents are often blamed for the decisions of their administrations and political parties, and are held 
accountable for economic and foreign policy downturns. For these reasons, they can expect their approval 
ratings to slowly decline over time, increasing or decreasing slightly with specific events. On average, 
presidents enjoy a 66 percent approval rating when starting office, but it drops to 53 percent by the end 
of the first term. Presidents serving a second term average a beginning approval rating of 55.5 percent, 
which falls to 47 percent by the end of office. President Obama’s presidency has followed the same trend. 
He entered office with a public approval rating of 67 percent, which fell to 54 percent by the third quarter, 
dropped to 52 percent after his reelection, and, as of August 2015, sits at 46 percent (Figure 1.16).
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Figure 1.16 As President Obama’s ratings demonstrate, presidential approval ratings generally decline over time
but may fluctuate based on specific events or policies.

Events during a president’s term may spike his or her public approval ratings. George W. Bush’s public
approval rating jumped from 51 percent on September 10, 2001, to 86 percent by September 15 following
the 9/11 attacks. His father, George H. W. Bush, had received a similar spike in approval ratings (from
58 to 89 percent) following the end of the first Persian Gulf War in 1991.65 These spikes rarely last more
than a few weeks, so presidents try to quickly use the political capital they bring. For example, the 9/11
rally effect helped speed a congressional joint resolution authorizing the president to use troops, and the
“global war on terror” became a reality.66 The rally was short-lived, and support for the wars in Iraq and
Afghanistan quickly deteriorated post-2003.67

Some presidents have had higher or lower public approval than others, though ratings are difficult to
compare, because national and world events that affect presidential ratings are outside a president’s
control. Several chief executives presided over failing economies or wars, whereas others had the benefit of
strong economies and peace. Gallup, however, gives an average approval rating for each president across
the entire period served in office. George W. Bush’s average approval rating from 2001 to 2008 was 49.4
percent. Ronald Reagan’s from 1981 to 1988 was 52.8 percent, despite his winning all but thirteen electoral
votes in his reelection bid. Bill Clinton’s average approval from 1993 to 2000 was 55.1 percent, including the
months surrounding the Monica Lewinsky scandal and his subsequent impeachment. To compare other
notable presidents, John F. Kennedy averaged 70.1 percent and Richard Nixon 49 percent.68 Kennedy’s
average was unusually high because his time in office was short; he was assassinated before he could run
for reelection, leaving less time for his ratings to decline. Nixon’s unusually low approval ratings reflect
several months of media and congressional investigations into his involvement in the Watergate affair, as
well as his resignation in the face of likely impeachment.
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Gallup polling has tracked approval ratings for all presidents since Harry Truman.
The Presidential Job Approval Center (http://www.openstaxcollege.org/l/
29presapproval) allows you to compare weekly approval ratings for all tracked
presidents, as well as their average approval ratings.

Public Mood and Watershed Moments

Polling is one area of U.S. politics in which political practitioners and political science scholars interact. Each
election cycle, political scientists help media outlets interpret polling, statistical data, and election forecasts.
One particular watershed moment in this regard occurred when Professor James Stimson, of the University
of North Carolina at Chapel Hill, developed his aggregated measure of public mood. This measure takes a
variety of issue positions and combines them to form a general ideology about the government. According to
Professor Stimson, the American electorate became more conservative in the 1970s and again in the 1990s,
as demonstrated by Republican gains in Congress. With this public mood measure in mind, political scientists
can explain why and when Americans allowed major policy shifts. For example, the Great Society’s expansion
of welfare and social benefits occurred during the height of liberalism in the mid-1960s, while the welfare cuts
and reforms of the 1990s occurred during the nation’s move toward conservatism. Tracking conservative and
liberal shifts in the public’s ideology allows policy analysts to predict whether voters are likely to accept or reject
major policies.

What other means of measuring the public mood do you think might be effective and reliable? How would you
implement them? Do you agree that watershed moments in history signal public mood changes? If so, give
some examples. If not, why not?

Congress as an institution has historically received lower approval ratings than presidents, a striking result
because individual senators and representatives are generally viewed favorably by their constituents.
While congressional representatives almost always win reelection and are liked by their constituents back
home, the institution itself is often vilified as representing everything that is wrong with politics and
partisanship.

As of August 2015, public approval of Congress sat at around 20 percent.69 For most of the last forty years,
congressional approval levels have bounced between 20 percent and 60 percent, but in the last fifteen
years they have regularly fallen below 40 percent. Like President George W. Bush, Congress experienced a
short-term jump in approval ratings immediately following 9/11, likely because of the rallying effect of the
terrorist attacks. Congressional approval had dropped back below 50 percent by early 2003 (Figure 1.17).

Link to Learning

Milestone
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Figure 1.17 Congressional approval ratings over the past forty years have generally fallen between 20 and 50
percent; however, these ratings spiked to over 80 percent in the wake of the terrorist attacks on September 11, 2001.

While presidents are affected by foreign and domestic events, congressional approval is mainly affected by
domestic events. When the economy rebounds or gas prices drop, public approval of Congress tends to go
up. But when party politics within Congress becomes a domestic event, public approval falls. The passage
of revenue bills has become an example of such an event, because deficits require Congress to make policy
decisions before changing the budget. Deficit and debt are not new to the United States. Congress and
presidents have attempted various methods of controlling debt, sometimes successfully and sometimes
not. In the past three decades alone, however, several prominent examples have shown how party politics
make it difficult for Congress to agree on a budget without a fight, and how these fights affect public
approval.

In 1995, Democratic president Bill Clinton and the Republican Congress hit a notable stalemate on the
national budget. In this case, the Republicans had recently gained control of the House of Representatives
and disagreed with Democrats and the president on how to cut spending and reduce the deficit. The
government shut down twice, sending non-essential employees home for a few days in November, and
then again in December and January.70 Congressional approval fell during the event, from 35 to 30
percent.71

Divisions between the political parties, inside the Republican Party, and between Congress and the
president became more pronounced over the next fifteen years, with the media closely covering the
political strife.72 In 2011, the United States reached its debt ceiling, or maximum allowed debt amount.
After much debate, the Budget Control Act was passed by Congress and signed by President Obama.
The act increased the debt ceiling, but it also reduced spending and created automatic cuts, called
sequestrations, if further legislation did not deal with the debt by 2013. When the country reached its new
debt ceiling of $16.4 trillion in 2013, short-term solutions led to Congress negotiating both the debt ceiling
and the national budget at the same time. The timing raised the stakes of the budget, and Democrats and
Republicans fought bitterly over the debt ceiling, budget cuts, and taxes. Inaction triggered the automatic
cuts to the budget in areas like defense, the courts, and public aid. By October, approximately 800,000
federal employees had been sent home, and the government went into partial shut-down for sixteen
days before Congress passed a bill to raise the debt ceiling.73 The handling of these events angered

Chapter 6 | The Politics of Public Opinion 33

SAMPLE CHAPTERS 
NOT FINAL DRAFT



Americans, who felt the political parties needed to work together to solve problems rather than play 
political games. During the 2011 ceiling debate, congressional approval fell from 18 to 13 percent, while in 
2013, congressional approval fell to a new low of 9 percent in November.74

The Supreme Court generally enjoys less visibility than the other two branches of government, which leads 
to more stable but also less frequent polling results. Indeed, 22 percent of citizens surveyed in 2014 had 
never heard of Chief Justice John Roberts, the head of the Supreme Court.75 The court is protected by the 
justices’ non-elected, non-political positions, which gives them the appearance of integrity and helps the 
Supreme Court earn higher public approval ratings than presidents and Congress. To compare, between 
2000 and 2010, the court’s approval rating bounced between 50 and 60 percent. During this same period, 
Congress had a 20 to 40 percent approval rating.

The Supreme Court’s approval rating is also less susceptible to the influence of events. Support of and 
opinions about the court are affected when the justices rule on highly visible cases that are of public 
interest or other events occur that cause citizens to become aware of the court.76 For example, following 
the Bush v. Gore case (2000), in which the court instructed Florida to stop recounting ballots and George W. 
Bush won the Electoral College, 80 percent of Republicans approved of the court, versus only 42 percent 
of Democrats.77 Twelve years later, when the Supreme Court’s ruling in National Federation of Independent 
Business v. Sebelius (2012) let stand the Affordable Care Act’s requirement of individual coverage, approval 
by Democrats increased to 68 percent, while Republican support dropped to 29 percent.78 Currently, 
following the handing down of decisions in King v. Burwell (2015) and Obergefell v. Hodges (2015), which 
allowed the Affordable Care Act’s subsidies and prohibited states from denying same-sex marriage, 
respectively, 45 percent of people said they approved of the way the Supreme Court handled its job, down 
4 percent from before the decisions.79

6.4 The Effects of Public Opinion

Learning Objectives

By the end of this section, you will be able to:
• Explain the circumstances that lead to public opinion affecting policy
• Compare the effects of public opinion on government branches and figures
• Identify situations that cause conflicts in public opinion
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Public opinion polling is prevalent even outside election season. Are politicians and leaders listening to 
these polls, or is there some other reason for them? Some believe the increased collection of public opinion 
is due to growing support of delegate representation. The theory of delegate representation assumes the 
politician is in office to be the voice of the people.80 If voters want the legislator to vote for legalizing 
marijuana, for example, the legislator should vote to legalize marijuana. Legislators or candidates who 
believe in delegate representation may poll the public before an important vote comes up for debate in 
order to learn what the public desires them to do.

Others believe polling has increased because politicians, like the president, operate in permanent 
campaign mode. To continue contributing money, supporters must remain happy and convinced the 
politician is listening to them. Even if the elected official does not act in a manner consistent with the polls, 
he or she can mollify everyone by explaining the reasons behind the vote.81

Regardless of why the polls are taken, studies have not clearly shown whether the branches of government 
consistently act on them. Some branches appear to pay closer attention to public opinion than other 
branches, but events, time periods, and politics may change the way an individual or a branch of 
government ultimately reacts.
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PUBLIC OPINION AND ELECTIONS
Elections are the events on which opinion polls have the greatest measured effect. Public opinion polls
do more than show how we feel on issues or project who might win an election. The media use public
opinion polls to decide which candidates are ahead of the others and therefore of interest to voters and
worthy of interview. From the moment President Obama was inaugurated for his second term, speculation
began about who would run in the 2016 presidential election. Within a year, potential candidates were
being ranked and compared by a number of newspapers.82 The speculation included favorability polls on
Hillary Clinton, which measured how positively voters felt about her as a candidate. The media deemed
these polls important because they showed Clinton as the frontrunner for the Democrats in the next
election.83

During presidential primary season, we see examples of the bandwagon effect, in which the media pays
more attention to candidates who poll well during the fall and the first few primaries. Bill Clinton was
nicknamed the “Comeback Kid” in 1992, after he placed second in the New Hampshire primary despite
accusations of adultery with Gennifer Flowers. The media’s attention on Clinton gave him the momentum
to make it through the rest of the primary season, ultimately winning the Democratic nomination and the
presidency.

Wondering how your favorite candidate is doing in the polls? The site
RealClearPolitics (http://www.openstaxcollege.org/l/29realclearpol) tracks a
number of major polling sources on the major elections, including the presidential
and Senate elections.

Polling is also at the heart of horserace coverage, in which, just like an announcer at the racetrack, the
media calls out every candidate’s move throughout the presidential campaign. Horserace coverage can be
neutral, positive, or negative, depending upon what polls or facts are covered (Figure 1.18). During the
2012 presidential election, the Pew Research Center found that both Mitt Romney and President Obama
received more negative than positive horserace coverage, with Romney’s growing more negative as he
fell in the polls.84 Horserace coverage is often criticized for its lack of depth; the stories skip over the
candidates’ issue positions, voting histories, and other facts that would help voters make an informed
decision. Yet, horserace coverage is popular because the public is always interested in who will win, and it
often makes up a third or more of news stories about the election.85 Exit polls, taken the day of the election,
are the last election polls conducted by the media. Announced results of these surveys can deter voters
from going to the polls if they believe the election has already been decided.

Link to Learning
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Figure 1.18 In 2016, Republican presidential candidate Donald Trump became the center of the media’s horserace
coverage. As the field winnowed from over twenty candidates down to three, the media incessantly compared
everyone else in the field to Trump. (credit: Max Goldberg)

Should Exit Polls Be Banned?

Exit polling seems simple. An interviewer stands at a polling place on Election Day and asks people how they
voted. But the reality is different. Pollsters must select sites and voters carefully to ensure a representative
and random poll. Some people refuse to talk and others may lie. The demographics of the polled population
may lean more towards one party than another. Absentee and early voters cannot be polled. Despite these
setbacks, exit polls are extremely interesting and controversial, because they provide early information about
which candidate is ahead.

In 1985, a so-called gentleman’s agreement between the major networks and Congress kept exit poll results
from being announced before a state’s polls closed.86 This tradition has largely been upheld, with most media
outlets waiting until 7 p.m. or later to disclose a state’s returns. Internet and cable media, however, have not
always kept to the agreement. Sources like Matt Drudge have been accused of reporting early, and sometimes
incorrect, exit poll results.

On one hand, delaying results may be the right decision. Studies suggest that exit polls can affect voter turnout.
Reports of close races may bring additional voters to the polls, whereas apparent landslides may prompt
people to stay home. Other studies note that almost anything, including bad weather and lines at polling places,
dissuades voters. Ultimately, it appears exit poll reporting affects turnout by up to 5 percent.87

On the other hand, limiting exit poll results means major media outlets lose out on the chance to share their
carefully collected data, leaving small media outlets able to provide less accurate, more impressionistic results.
And few states are affected anyway, since the media invest only in those where the election is close. Finally,
an increasing number of voters are now voting up to two weeks early, and these numbers are updated daily
without controversy.

What do you think? Should exit polls be banned? Why or why not?

Finding a Middle Ground
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Public opinion polls also affect how much money candidates receive in campaign donations. Donors 
assume public opinion polls are accurate enough to determine who the top two to three primary 
candidates will be, and they give money to those who do well. Candidates who poll at the bottom will
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have a hard time collecting donations, increasing the odds that they will continue to do poorly. This
was apparent in the run-up to the 2016 presidential election. Bernie Sanders, Hillary Clinton, and Martin
O’Malley each campaigned in the hope of becoming the Democratic presidential nominee. In June 2015,
75 percent of Democrats likely to vote in their state primaries said they would vote for Clinton, while
15 percent of those polled said they would vote for Sanders. Only 2 percent said they would vote for
O’Malley.88 During this same period, Clinton raised $47 million in campaign donations, Sanders raised
$15 million, and O’Malley raised $2 million.89 By September 2015, 23 percent of likely Democratic voters
said they would vote for Sanders,90 and his summer fundraising total increased accordingly.91

Presidents running for reelection also must perform well in public opinion polls, and being in office may
not provide an automatic advantage. Americans often think about both the future and the past when they
decide which candidate to support.92 They have three years of past information about the sitting president,
so they can better predict what will happen if the incumbent is reelected. That makes it difficult for the
president to mislead the electorate. Voters also want a future that is prosperous. Not only should the
economy look good, but citizens want to know they will do well in that economy.93 For this reason, daily
public approval polls sometimes act as both a referendum of the president and a predictor of success.

PUBLIC OPINION AND GOVERNMENT
The relationship between public opinion polls and government action is murkier than that between polls
and elections. Like the news media and campaign staffers, members of the three branches of government
are aware of public opinion. But do politicians use public opinion polls to guide their decisions and
actions?

The short answer is “sometimes.” The public is not perfectly informed about politics, so politicians realize
public opinion may not always be the right choice. Yet many political studies, from the American Voter
in the 1920s to the American Voter Revisited in the 2000s, have found that voters behave rationally despite
having limited information. Individual citizens do not take the time to become fully informed about all
aspects of politics, yet their collective behavior and the opinions they hold as a group make sense. They
appear to be informed just enough, using preferences like their political ideology and party membership,
to make decisions and hold politicians accountable during an election year.

Overall, the collective public opinion of a country changes over time, even if party membership or ideology
does not change dramatically. As James Stimson’s prominent study found, the public’s mood, or collective
opinion, can become more or less liberal from decade to decade. While the initial study on public mood
revealed that the economy has a profound effect on American opinion,94 further studies have gone beyond
to determine whether public opinion, and its relative liberalness, in turn affect politicians and institutions.
This idea does not argue that opinion never affects policy directly, rather that collective opinion also affects
the politician’s decisions on policy.95

Individually, of course, politicians cannot predict what will happen in the future or who will oppose them
in the next few elections. They can look to see where the public is in agreement as a body. If public mood
changes, the politicians may change positions to match the public mood. The more savvy politicians look
carefully to recognize when shifts occur. When the public is more or less liberal, the politicians may make
slight adjustments to their behavior to match. Politicians who frequently seek to win office, like House
members, will pay attention to the long- and short-term changes in opinion. By doing this, they will be
less likely to lose on Election Day.96 Presidents and justices, on the other hand, present a more complex
picture.

Public opinion of the president is different from public opinion of Congress. Congress is an institution of
535 members, and opinion polls look at both the institution and its individual members. The president is
both a person and the head of an institution. The media pays close attention to any president’s actions,
and the public is generally well informed and aware of the office and its current occupant. Perhaps this is
why public opinion has an inconsistent effect on presidents’ decisions. As early as Franklin D. Roosevelt’s
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administration in the 1930s, presidents have regularly polled the public, and since Richard Nixon’s term 
(1969–1974), they have admitted to using polling as part of the decision-making process.

Presidential responsiveness to public opinion has been measured in a number of ways, each of which tells 
us something about the effect of opinion. One study examined whether presidents responded to public 
opinion by determining how often they wrote amicus briefs and asked the court to affirm or reverse cases. 
It found that the public’s liberal (or non-liberal) mood had an effect, causing presidents to pursue and file 
briefs in different cases.97 But another author found that the public’s level of liberalness is ignored when 
conservative presidents, such as Ronald Reagan or George W. Bush, are elected and try to lead. In one 
example, our five most recent presidents’ moods varied from liberal to non-liberal, while public sentiment 
stayed consistently liberal.98 While the public supported liberal approaches to policy, presidential action 
varied from liberal to non-liberal.

Overall, it appears that presidents try to move public opinion towards personal positions rather than 
moving themselves towards the public’s opinion.99 If presidents have enough public support, they use 
their level of public approval indirectly as a way to get their agenda passed. Immediately following 
Inauguration Day, for example, the president enjoys the highest level of public support for implementing 
campaign promises. This is especially true if the president has a mandate, which is more than half the 
popular vote. Barack Obama’s recent 2008 victory was a mandate with 52.9 percent of the popular vote 
and 67.8 percent of the Electoral College vote.100

When presidents have high levels of public approval, they are likely to act quickly and try to accomplish 
personal policy goals. They can use their position and power to focus media attention on an issue. This 
is sometimes referred to as the bully pulpit approach. The term “bully pulpit” was coined by President 
Theodore Roosevelt, who believed the presidency commanded the attention of the media and could be 
used to appeal directly to the people. Roosevelt used his position to convince voters to pressure Congress 
to pass laws.

Increasing partisanship has made it more difficult for presidents to use their power to get their own 
preferred issues through Congress, however, especially when the president’s party is in the minority 
in Congress.101 For this reason, modern presidents may find more success in using their popularity 
to increase media and social media attention on an issue. Even if the president is not the reason for 
congressional action, he or she can cause the attention that leads to change.102

Presidents may also use their popularity to ask the people to act. In October 2015, following a shooting at 
Umpqua Community College in Oregon, President Obama gave a short speech from the West Wing of the 
White House (Figure 1.19). After offering his condolences and prayers to the community, he remarked 
that prayers and condolences were no longer enough, and he called on citizens to push Congress for 
a change in gun control laws. President Obama had proposed gun control reform following the 2012 
shooting at Sandy Hook Elementary in Connecticut, but it did not pass Congress. This time, the president 
asked citizens to use gun control as a voting issue and push for reform via the ballot box.
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Figure 1.19 In the wake of a shooting at Umpqua Community College in Oregon in October 2015, President Obama
called for a change in gun control laws (credit: The White House).

In some instances, presidents may appear to directly consider public opinion before acting or making
decisions. In 2013, President Obama announced that he was considering a military strike on Syria in
reaction to the Syrian government’s illegal use of sarin gas on its own citizens. Despite agreeing that this
chemical attack on the Damascan suburbs was a war crime, the public was against U.S. involvement. Forty-
eight percent of respondents said they opposed airstrikes, and only 29 percent were in favor. Democrats
were especially opposed to military intervention.103 President Obama changed his mind and ultimately
allowed Russian president Vladimir Putin to negotiate Syria’s surrender of its chemical weapons.

However, further examples show that presidents do not consistently listen to public opinion. After taking
office in 2009, President Obama did not order the closing of Guantanamo Bay prison, even though his
proposal to do so had garnered support during the 2008 election. President Bush, despite growing public
disapproval for the war in Iraq, did not end military support in Iraq after 2006. And President Bill Clinton,
whose White House pollsters were infamous for polling on everything, sometimes ignored the public if
circumstances warranted.104 In 1995, despite public opposition, Clinton guaranteed loans for the Mexican
government to help the country out of financial insolvency. He followed this decision with many speeches
to help the American public understand the importance of stabilizing Mexico’s economy. Individual
examples like these make it difficult to persuasively identify the direct effects of public opinion on the
presidency.

While presidents have at most only two terms to serve and work, members of Congress can serve as long
as the public returns them to office. We might think that for this reason public opinion is important to
representatives and senators, and that their behavior, such as their votes on domestic programs or funding,
will change to match the expectation of the public. In a more liberal time, the public may expect to see more
social programs. In a non-liberal time, the public mood may favor austerity, or decreased government
spending on programs. Failure to recognize shifts in public opinion may lead to a politician’s losing the
next election.105

House of Representatives members, with a two-year term, have a more difficult time recovering from
decisions that anger local voters. And because most representatives continually fundraise, unpopular
decisions can hurt their campaign donations. For these reasons, it seems representatives should be
susceptible to polling pressure. Yet one study, by James Stimson, found that the public mood does not
directly affect elections, and shifts in public opinion do not predict whether a House member will win or
lose. These elections are affected by the president on the ticket, presidential popularity (or lack thereof)
during a midterm election, and the perks of incumbency, such as name recognition and media coverage.
In fact, a later study confirmed that the incumbency effect is highly predictive of a win, and public opinion
is not.106 In spite of this, we still see policy shifts in Congress, often matching the policy preferences of
the public. When the shifts happen within the House, they are measured by the way members vote. The
study’s authors hypothesize that House members alter their votes to match the public mood, perhaps in
an effort to strengthen their electoral chances.107
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The Senate is quite different from the House. Senators do not enjoy the same benefits of incumbency,
and they win reelection at lower rates than House members. Yet, they do have one advantage over their
colleagues in the House: Senators hold six-year terms, which gives them time to engage in fence-mending
to repair the damage from unpopular decisions. In the Senate, Stimson’s study confirmed that opinion
affects a senator’s chances at reelection, even though it did not affect House members. Specifically, the
study shows that when public opinion shifts, fewer senators win reelection. Thus, when the public as a
whole becomes more or less liberal, new senators are elected. Rather than the senators shifting their policy
preferences and voting differently, it is the new senators who change the policy direction of the Senate.108

Beyond voter polls, congressional representatives are also very interested in polls that reveal the wishes of
interest groups and businesses. If AARP, one of the largest and most active groups of voters in the United
States, is unhappy with a bill, members of the relevant congressional committees will take that response
into consideration. If the pharmaceutical or oil industry is unhappy with a new patent or tax policy, its
members’ opinions will have some effect on representatives’ decisions, since these industries contribute
heavily to election campaigns.

The website of the Policy Agendas Project (http://www.openstaxcollege.org/l/
29polagendasprj) details a National Science Foundation-funded policy project to
provide data on public opinion, presidential public approval, and a variety of
governmental measures of activity. All data are coded by policy topic, so you can
look for trends in a policy topic of interest to you to see whether government

attention tracks with public opinion.

Link to Learning
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There is some disagreement about whether the Supreme Court follows public opinion or shapes it. The 
lifetime tenure the justices enjoy was designed to remove everyday politics from their decisions, protect 
them from swings in political partisanship, and allow them to choose whether and when to listen to public 
opinion. More often than not, the public is unaware of the Supreme Court’s decisions and opinions. When 
the justices accept controversial cases, the media tune in and ask questions, raising public awareness and 
affecting opinion. But do the justices pay attention to the polls when they make decisions?

Studies that look at the connection between the Supreme Court and public opinion are contradictory. 
Early on, it was believed that justices were like other citizens: individuals with attitudes and beliefs who 
would be affected by political shifts.109 Later studies argued that Supreme Court justices rule in ways that 
maintain support for the institution. Instead of looking at the short term and making decisions day to day, 
justices are strategic in their planning and make decisions for the long term.110

Other studies have revealed a more complex relationship between public opinion and judicial decisions, 
largely due to the difficulty of measuring where the effect can be seen. Some studies look at the number 
of reversals taken by the Supreme Court, which are decisions with which the Court overturns the decision 
of a lower court. In one study, the authors found that public opinion slightly affects cases accepted by the 
justices.111 In a study looking at how often the justices voted liberally on a decision, a stronger effect of 
public opinion was revealed.112

Whether the case or court is currently in the news may also matter. A study found that if the majority of 
Americans agree on a policy or issue before the court, the court’s decision is likely to agree with public 
opinion.113 A second study determined that public opinion is more likely to affect ignored cases than 
heavily reported ones.114 In these situations, the court was also more likely to rule with the majority 
opinion than against it. For example, in Town of Greece v. Galloway (2014), a majority of the justices decided 
that ceremonial prayer before a town meeting was not a violation of the Establishment Clause.115 The
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fact that 78 percent of U.S. adults recently said religion is fairly to very important to their lives116 and 61
percent supported prayer in school117 may explain why public support for the Supreme Court did not fall
after this decision.118

Overall, however, it is clear that public opinion has a less powerful effect on the courts than on the other
branches and on politicians.119 Perhaps this is due to the lack of elections or justices’ lifetime tenure, or
perhaps we have not determined the best way to measure the effects of public opinion on the Court.
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agent of political socialization

bandwagon effect

Bradley effect

classical liberalism

communism

covert content

diffuse support

exit poll

fascism

favorability poll

heuristics

horserace coverage

ideology

leading question

margin of error

modern conservatism

modern liberalism

overt content

political culture

political elite

political socialization

Key Terms

a person or entity that teaches and influences others about politics
through use of information

increased media coverage of candidates who poll high

the difference between a poll result and an election result in which voters gave a socially
desirable poll response rather than a true response that might be perceived as racist

a political ideology based on belief in individual liberties and rights and the idea of
free will, with little role for government

a political and economic system in which, in theory, government promotes common
ownership of all property, means of production, and materials to prevent the exploitation of workers
while creating an equal society; in practice, most communist governments have used force to maintain
control

ideologically slanted information presented as unbiased information in order to influence
public opinion

the widespread belief that a country and its legal system are legitimate

an election poll taken by interviewing voters as they leave a polling place

a political system of total control by the ruling party or political leader over the economy, the
military, society, and culture and often the private lives of citizens

a public opinion poll that measures a public’s positive feelings about a candidate or
politician

shortcuts or rules of thumb for decision making

day-to-day media coverage of candidate performance in the election

the beliefs and ideals that help to shape opinions on political theory and policy

a question worded to lead a respondent to give a desired answer

a number that states how far the poll results may be from the actual preferences of the
total population of citizens

a political ideology that prioritizes individual liberties, preferring a smaller
government that stays out of the economy

a political ideology focused on equality and supporting government intervention in
society and the economy if it promotes equality

political information whose author makes clear that only one side is presented

the prevailing political attitudes and beliefs within a society or region

a political opinion leader who alerts the public to changes or problems

the process of learning the norms and practices of a political system through
others and societal institutions
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public opinion

push poll

random sample

representative sample

socialism

straw poll

theory of delegate representation

traditional conservatism

a collection of opinions of an individual or a group of individuals on a topic, person, or
event

politically biased campaign information presented as a poll in order to change minds

a limited number of people from the overall population selected in such a way that each
has an equal chance of being chosen

a group of respondents demographically similar to the population of interest

a political and economic system in which government uses its authority to promote social and
economic equality, providing everyone with basic services and equal opportunities and requiring citizens
with more wealth to contribute more

an informal and unofficial election poll conducted with a non-random population

a theory that assumes the politician is in office to be the voice of the
people and to vote only as the people want

a political ideology supporting the authority of the monarchy and the church in
the belief that government provides the rule of law

Summary

6.1 The Nature of Public Opinion
Public opinion is more than a collection of answers to a question on a poll; it represents a snapshot of 
how people’s experiences and beliefs have led them to feel about a candidate, a law, or a social issue. 
Our attitudes are formed in childhood as part of our upbringing. They blend with our closely held beliefs 
about life and politics to form the basis for our opinions. Beginning early in life, we learn about politics 
from agents of socialization, which include family, schools, friends, religious organizations, and the media. 
Socialization gives us the information necessary to understand our political system and make decisions. 
We use this information to choose our ideology and decide what the proper role of government should be 
in our society.

6.2 How Is Public Opinion Measured?
The purpose of a poll is to identify how a population feels about an issue or candidate. Many polling 
companies and news outlets use statisticians and social scientists to design accurate and scientific polls 
and to reduce errors. A scientific poll will try to create a representative and random sample to ensure the 
responses are similar to what the actual population of an area believes. Scientific polls also have lower 
margins of error, which means they better predict what the overall public or population thinks. Most 
polls are administered through phones, online, or via social media. Even in scientific polls, issues like 
timing, social pressure, lack of knowledge, and human nature can create results that do not match true 
public opinion. Polls can also be used as campaign devices to try to change a voter’s mind on an issue or 
candidate.

6.3 What Does the Public Think?
When citizens change their sources of information, their opinions may change. The influence of elites and 
workplaces, life experiences, and state political culture can all help change our opinions. Economic and 
social policies are likely to cause controversy if the government has to serve the needs of many different 
groups or balance rights and liberties, all with limited resources.

What Americans think about their government institutions shifts over time as well. Overall approval 
for presidents begins high and drops over time, with expected increases and decreases occurring due 
to domestic and international events. Approval for Congress changes more dramatically with domestic
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events and partisan behavior. The public has a lower opinion of Congress than of the president, and recent 
congressional approval levels have hovered between 10 and 20 percent. The Supreme Court has the most 
stable public approval ratings, possibly due to its less visible nature. But the court’s ratings can be affected 
by controversial decisions, such as its 2015 decisions on the Affordable Care Act and same-sex marriage.

6.4 The Effects of Public Opinion
Public opinion polls have some effect on politics, most strongly during election season. Candidates who do 
well in polls receive more media coverage and campaign donations than candidates who fare poorly. The 
effect of polling on government institutions is less clear. Presidents sometimes consider polls when making 
decisions, especially if the polls reflect high approval. A president who has an electoral mandate can use 
that high public approval rating to push policies through Congress. Congress is likely to be aware of public 
opinion on issues. Representatives must continually raise campaign donations for bi-yearly elections. For 
this reason, they must keep their constituents and donors happy. Representatives are also likely to change 
their voting behavior if public opinion changes. Senators have a longer span between elections, which 
gives them time to make decisions independent of opinion and then make amends with their constituents. 
Changes in public opinion do not affect senators’ votes, but they do cause senators to lose reelection. It 
is less clear whether Supreme Court justices rule in ways that maintain the integrity of the branch or that 
keep step with the majority opinion of the public, but public approval of the court can change after high-
profile decisions.

Review Questions

1. Which of the following is not an agent of
political socialization?

a. a family member
b. a religious leader
c. a teacher
d. a U.S. senator

2. How are most attitudes formed?
a. in adulthood, based on life choices
b. in childhood, based on early childhood

experiences
c. in college, based on classes and majors
d. after college, based on finances

3. ________ political content is given by a media
source that lets the reader or viewer know upfront
there is a political bias or position.

a. overt
b. covert
c. explanatory
d. expository

4. What is an ideology?
a. a person’s beliefs about the proper role of

government
b. a person’s beliefs about economics
c. a person’s beliefs about social policy
d. a person’s beliefs about the proper role of

citizens in a democracy

5. Where do your beliefs originate?

6. Which agents of socialization will have the
strongest impact on an individual?

7. The Bradley effect occurs when people
________.

a. say they will vote for a candidate based on
the candidate’s name

b. say they will vote against a candidate
because of the candidate’s race

c. say they will vote for a candidate but then
vote against him or her

d. say they will vote in the next election but
instead stay home

8. Which of the following is not part of a scientific
poll design?

a. a leading question
b. a random sample
c. a representative sample
d. a low margin of error

9. A poll states that Hillary Clinton will receive
43 percent of the vote. There is an 8 percent
margin of error. What do you think of the poll?

a. It is a good poll and the margin of error is
small.
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b. It is a good poll and the margin of error is
acceptable.

c. It is a non-representative poll and the
margin of error is too high.

d. The poll accurately predicts Clinton will
receive 43 percent of the vote.

10. Why do pollsters interview random people
throughout the country when trying to project
which candidate will win a presidential election?

11. How have changes in technology made
polling more difficult?

12. Why are social policies controversial?
a. They require people to accept the authority

of the government.
b. They require government to balance the

rights and liberties of different groups.
c. They require the government to increase

spending.
d. They require a decrease in regulations and

laws.

13. Which factor affects congressional approval
ratings the most?

a. presidential actions
b. foreign events
c. Supreme Court actions
d. domestic events

14. Which institution has the highest average
public approval ratings?

a. the presidency
b. the U.S. House of Representatives
c. the U.S. Senate
d. the Supreme Court

15. Why might one branch’s approval ratings be
higher than another’s?

16. When are social and economic issues more
likely to cause polarization in public opinion?

17. How do polls affect presidential elections?
a. Polls help voters research information

about each of the candidates.
b. Polls tell voters the issues that candidates

support.
c. Polls identify the top candidates and the

media interview those candidates.
d. Polls explain which candidates should win

the election.

18. Presidential approval ratings ________ over a
president’s term of office.

a. increase
b. decline
c. stay relatively stable
d. seesaw

19. Which body of government is least
susceptible to public opinion polls?

a. the president
b. U.S. Senate
c. U.S. House of Representatives
d. U.S. Supreme Court

20. Why would House of Representative
members be more likely than the president to
follow public opinion?

21. How do the media use public opinion polls
during election season?

Critical Thinking Questions

22. Why is diffuse support important to maintaining a stable democracy? What happens when a
government does not have diffuse support?

23. What are the ways the media socialize a person?

24. Is public opinion generally clear, providing broad signals to elected leaders about what needs to be
done? Why or why not?

25. When should political leaders not follow public opinion, and why?
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26. Why should a poll be scientific rather than informal?

27. What heuristics, or cues, do voters use to pick a presidential candidate? Are these a good way to pick
a president?
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