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July 31, 2018 

 

 

 

Mr. Daniel Whitehead 

Chief Permit Administrator 

New York State Department of Environmental Conservation 

625 Broadway, 14
th

 Floor 

Albany, New York 12233-1010 

 

Mr. David Denk, Regional Permit Administrator 

New York State Department of Environmental Conservation 

Region 9 Office 

270 Michigan Avenue 

Buffalo, New York 14203-2915 

  

 RE: July 20, 20118 Cease and Desist/Notice of Violation/Notice of Intent to Revoke  

Air Title V Facility Permit 9-1464-00113/00031 

Air State Facility Permit 9-1464-00113/00035 

Dear Gentlemen: 

 This letter is in response to the New York State Department of Environmental 

Conservation’s (“DEC” or “the Department”) above referenced notice of intent to revoke 

Tonawanda Coke Corporation’s (“TCC”) Air Title V Facility Permit and Air State Facility 

Permit, dated July 20, 2018 (“Notice”).    

 

 The Notice alleges that TCC’s operations show an unspecified disregard for the 

environment and the health and welfare of the surrounding community, and further alleges 

opacity violations, a violation of TCC’s State Pollutant Discharge Elimination Permit, violations 

of petroleum bulk and chemical bulk storage laws, violations of the State’s Resource 

Conservation and Recovery Act regulations and unspecified noncompliance with a Consent 

Decree.   

 

 The Notice acknowledges that TCC has been making operational modifications to the 

facility’s battery and related components in an effort to abate opacity, characterizing these efforts 

as “ineffective.”  The Notice complains that TCC has not yet presented DEC with a formal 

solution to “stop the opacity.”  However, while TCC is expending significant resources in an 

effort to address the situation (and will continue to do so), the law does not require TCC to 

eliminate opacity altogether.  Rather, the applicable regulations set a standard for acceptable 

opacity, and it is TCC’s intention to comply with that standard. 
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 The Department was well aware of certain factors that were adversely affecting the  

facility’s opacity for a period of months prior to issuance of the Notice.  In fact, on May 25, 

2018, TCC submitted a Malfunction Report (“the Malfunction Report”) analyzing a “sustained 

coke oven battery stack draft condition” that TCC engineering staff identified and which “had 

the potential to spiral into a loss of all combustion and thus lead to an extended coke production 

outage (“ECPO”).”  The exact date this malfunction/upset condition began and the precise cause 

of the Malfunction was not known at that time.  

 

 TCC has, from the onset of the current effort to improve opacity, been cooperative and 

forthcoming with Department staff.  TCC personnel have spent innumerable hours taking DEC 

and United States Environmental Protection Agency (“EPA”) staff throughout the facility, 

showing them all manner of things that have been requested, and has been open and honest in 

offering insights into the facility’s operation.  This reality stands in stark contrast to the picture 

that the Notice attempts to portray of a company that does not care. 

 

 Contrary to the assertion in the Department’s Notice that TCC was operating the facility 

with a disregard for compliance, the Malfunction Report makes clear that, to the contrary, TCC 

has engaged in an aggressive and exhaustive inquiry to track down potential causes, resulting in 

a series of corrective actions taken in an effort to rectify the situation as quickly as possible.  The 

Malfunction Report concluded with a finding that the stack draft malfunction was ongoing,  that 

efforts to restore full battery stack draft recovery would continue, but that despite this effort, it 

was expected that these efforts would continue “over the next few days or weeks.”    

 

Since the Malfunction Report was issued, TCC has voluntarily implemented 

extraordinary measures aimed at addressing opacity and restoring normal operating conditions.  

Most fundamentally, TCC shut down over 1/3 of its ovens (at times, nearly 42% of the facility’s 

ovens were shut down) in order to address environmental and health concerns.  At no time 

during this period of malfunction/upset did TCC exceed 42.6% of normal maximum production 

capacity.  In other words, contrary to the assertion in the Notice, TCC did not place profits above 

compliance. Instead, the facts demonstrate quite the opposite, The Department’s characterization 

of TCC as an uncaring company that puts profits over compliance is, simply put, wrong and 

belied by the facts.   

 

It is important to note that, based on readings generated by the Continuous Opacity 

Monitor System (COMS) installed at the facility, TCC’s opacity levels were largely compliant 

with applicable operating requirements prior to the malfunction/upset identified in May. This 

data is already in the Department’s possession, but if you would like TCC to provide it again, the 

company would be more than happy to do so.  Contrary to the statements contained in the letter 

received July 23, 2018 from the U.S. Department of Justice, opacity was not a significant issue 

prior to the malfunction/upset.   

 

The actual facts of the situation stand in stark contrast to the Notice’s hyperbolic attempt 

to raise undue public health concerns.  Based on information presumably supplied by the 
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Department to the Buffalo News and contained in a story appearing in that paper’s July 24, 2018 

edition, data being collected by the Department demonstrates that there are “no apparent 

violations over the past two months for air pollution from soot.”  Thus, it would appear that the 

Notice’s language speaking of “potential harm” to the public is not based in fact.  

 

Just a few days prior to the Department’s July 20
th

 correspondence, TCC had shared with 

the Department a realistic plan that was nearing conclusion for engaging an industry expert to 

provide expert assistance to the situation.  Department staff were informed of the plan in detail 

and greeted the news with optimism.  It is quite disappointing that within days the Department 

chose to ignore this significant new development demonstrating TCC’s enhanced commitment to 

finding a solution, electing instead to take steps to crush the company and its 100+ employees, 

not to mention all of the downstream contractors and vendors that the company regularly utilizes 

for its operations in the Buffalo-Niagara region.   

 

As discussed in correspondence sent to you on July 24, 2018, TCC has undertaken a 

nationwide search for an exceptionally qualified combustion engineering consultant.  Following 

that search, the company retained Westbrook Thermal Technology LLC, of Knoxville, 

Tennessee, a noted leader in the industry.  Founded by Richard Westbrook, P.E. who has a 35-

year career as the principal design engineer for state-of-the-art heat recovery coke ovens in the 

U.S. and Brazil, Mr. Westbrook has an exceptional background in combustion technology and 

has obtained several patents for thermal processes and related equipment. He has extensive 

experience in design, fabrication and commissioning of heavy machinery for use in hot mill duty 

environments, including Pusher/Chargers, hotcars, and door machines.  Over his career, Mr. 

Westbrook has provided key support to project development efforts in the U.S., Canada, Brazil, 

Wales, Italy, Sweden, Belgium and Serbia.  Prior to founding Westbrook Thermal Technology 

LLC, he was Vice-President of Engineering for SunCoke Energy. Further detail on the 

capabilities of Westbrook Thermal Technology is enclosed. 

 

 Westbrook Thermal Technology has been on-site undertaking a thorough assessment of 

the TCC facility’s coking operations.  This work will be documented in a report to be submitted 

to the Department, and will include a root-cause analysis and identification of appropriate 

measures to be undertaken to improve air quality compliance.  We anticipate being able to share 

preliminary information from Westbrook Thermal Technology’s process of assessment and 

analysis shortly, followed by the full report soon thereafter. Upon receiving DEC’s response to 

the report, TCC intends to implement measures emerging from this process and will take 

appropriate follow-up actions designed to fully restore and maintain compliance. 

 

Westbrook Thermal Technology’s assessment and recommendations will address the full 

spectrum of air regulatory compliance issues encompassed by the Notice. Combined with the 

expertise that Westbrook Thermal Technology LLC is bringing to bear, the company fully 

expects to return to compliance.  
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In addition, while this process of assessment and analysis is ongoing, TCC has been 

implementing the process of evaluation and repair of coke oven walls and its Battery Repair 

Workplan, conditionally approved by U.S. EPA on February 7, 2018.  This work will continue 

with increased emphasis, reducing the number of operating ovens in order to attack the issue 

more aggressively.  While this will necessarily decrease production, TCC considers it important 

to address the issue in a more focused way.  Finally, TCC is augmenting its day-to-day 

operational and maintenance capabilities, implementing a number of near-term measures to 

stabilize and improve operating conditions at the plant.  These measures include, but are not 

limited to: 1) the creation of a Battery Asset Preservation Foreman position; 2) addition of an 

off-shift Heater Foreman position; 3) creation of a Patcher Foreman position; and 4) 

establishment of a dedicated 3-person maintenance crew dedicated solely to Battery maintenance 

issues in addition to regular maintenance personnel already tasked with assisting on such 

measures.  TCC expects to take a number of additional measures following the direction to be 

provided by the assessment and analysis to be performed by Westbrook Thermal Technology 

LLC. 

 

As a result of these and other efforts, operating conditions at the facility have begun to 

improve.  For example, as described in previous correspondence, TCC has and continues to 

rebuild the battery’s waste heat temperature.  The chimney stack draft has been improved nearly 

three-fold. The grand average battery temperature has climbed from approximately 1,700 F. to 

approximately 2,000 F.  TCC has supplemented its heating department and is using its 

augmented patching team to undertake an aggressive triple end-flue wall rebuild.  The 

experienced team leading the end-flue wall rebuild efforts are, in addition, using their unique and 

specialized refractory repair materials to conduct on-the-job specialized training of TCC’s 

augmented patching team. 

 

Though listing both the Air State Facility Permit as well as the Title V Permit, the 

Notice’s limited recitation of alleged facts concerning air quality would appear to not address 

any issues governed by the Air State Facility Permit.  Accordingly, TCC requests that this be 

dropped from any further action.  At the very least, further clarifying information must be 

supplied in a different Notice carrying a different effective date. 

 

Though the Notice includes reference to regulatory issues not related to the Title V and 

State Facility air permits, and this response is provided with respect to those air permits, TCC 

wishes to state that it intends to address the full range of the Department’s concerns.  TCC is 

willing to meet to discuss these and any other issues the Department may wish to address. 

 

 In light of the foregoing, it is clear that the underlying rationale for the Department’s 

notice of intent to revoke air operating permits is premised on an incomplete understanding 

and/or misstatement of the relevant facts, or perhaps other factors not yet articulated publicly by 

DEC.  This is not sufficient for the Department to meet its regulatory burden for revocation of 

the permits, or, even though it is not styled as such, a de facto Summary Abatement action.  

Therefore, TCC requests that the Department withdraw its notice and, instead, work 
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cooperatively with TCC as it facilitates a return to normal operating conditions and sustainable 

compliance.  TCC anticipates the report that will be produced by Westbrook Thermal 

Technology to be a critical step in that direction, and invites Department staff to participate in 

the process of assessment and corrective measures.  TCC is amenable to discussion of 

appropriate measures to formalize such a process. 

 

Accordingly, unless the Department withdraws its notice, TCC hereby requests a permit 

revocation hearing pursuant to 6 NYCRR Parts 621.13 and 622.  Should it be necessary, TCC 

intends to aggressively contest the Department’s flawed legal and scientific grounds for the 

action it has taken. 

  

Please advise of the Department’s intended path forward. Thank you. 

       Sincerely yours, 

 

       HARRIS BEACH PLLC, 

        
        

       GENE KELLY 

 

cc:  P. Saffrin 

 M. Durkin 

 J. Stravino 

 B. Seggos (hand delivered) 

 T. Mucha (e-mailed) 


