
STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

GREGORY R. CHIKLIS, Ph.D.,

Plaintiff,

v. Index No.:

ZEPTOMETRIX CORPORATION,

Defendant.

COMMONWEALTH OF MASSACHUSETTS )

) ss:

COUNTYOFNORFOLK )

AFFIDAVIT IN SUPPORT OF MOTION FOR INJUNCTIVE RELIEF

GREGORY R. CHIKLIS, Ph.D., being duly sworn, deposes and says:

1. I am the former President and Chief Executive Officer of ZeptoMetrix

Corporation ("ZeptoMetrix"). I was employed by ZeptoMetrix from approximately

August of 2003 until December 24, 2017. I have personal knowledge of the facts stated

in this affidavit. This affidavit is submitted under the penalties of perjury and in

support of my motion for injunctive relief.

Professional Background

2. I obtained my bachelor's degree in Bio-Chemistry with a minor in Chemistry

from the University of Massachusetts, Amherst in 1986. I received my Ph.D. in

Chemistry from the University of Massachusetts, Lowell in 1992. My curriculum vitae is

attached as Exhibit A.
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3. After obtaining my Ph.D., I began working at Hemagen Diagnostics Inc.

("Hemagen"). At that time, Hemagen was a privately held company that was a

diagnostic developer and manufacturer of test kits for autoimmune and infectious

diseases.

4. As I was just getting started in my career, my wife was pregnant with our

first child. It was during this pregnancy that we received a devastating medical

diagnosis that my wife had an infection which would cause brain damage to our child.

Given my background and recent knowledge of how poor the diagnostic tools were that

were available to doctors at the time, I was determined to prove the diagnosis wrong. I

did and was able to determine that the diagnosis was a false-positive, and we were

fortunate to have a healthy son who is now in college. This experience was the impetus

to my interest in diagnostics, and I have dedicated my life to this career ever since.

5. That misdiagnosis always has motivated me to invent and then patent

revolutionary, breakthrough technology that assures patients will receive more

accurate medical diagnoses. I am gratified at my success in these efforts. Thirty years

ago, medical diagnostic testing took two months to come to a result, because it took that

long for antibodies to be produced in a measurable amount. Today, this same testing

takes only two to three hours, because diagnostic tests now can measure the genetic

information in the body. I am proud to say that I have contributed to this remarkable

progress.

6. At the time of my wife's diagnosis, I still was working at Hemagen, and while

there, the company purchased Cellular Products, a bankrupt diagnostics company in
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Patent"

Buffalo, New York, which later became ZeptoMetrix. I worked at Hemagen for four

years, from approximately 1992 through 1996, before I left to work for a company

called Bio-Clinical Partners in Franklin, MA.

7. While I was working at Bio-Clinical Partners, it was purchased by another

company, IMPATH. Once IMPATH had purchased Bio-Clinical, the division of the

company for which I worked became known as IMPATH-BCP Inc. ("IMPATH-BCP").

8. I was working in research and development for IMPATH BCP when I made a

breakthrough in my idea that would revolutionize molecular diagnostic testing. I

reached out to Jim Hengst at ZeptoMetrix to obtain a virus that was necessary for my

research. My work resulted in the development of NATtrol, a product that disables

pathogens, making them safe for researchers to handle, while still preserving their

genetic makeup which is crucial to testing. Pathogens include various micro-organisms

such as viruses, fungi, bacteria, and other infectious material. When I discovered

NATtrol would be successful I secured a patent (the "NATtrol Patent"). Both myself and

Dr. Hengst are named on this patent, because Dr. Hengst provided me the virus I needed

to develop NATtrol.

Employment And Expansion of ZeptoMetrix's Business

9. IMPATH, owner of IMPATH-BCP, filed for bankruptcy protection in or around

2003, at which time I went to work for ZeptoMetrix as Vice President of Research and

Development. My employment with ZeptoMetrix first was covered by a ten-year

employment agreement, a true and correct copy of which is attached as Exhibit B.
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10. As Vice President of Research and Development, I operated and managed

ZeptoMetrix's Massachusetts office. My duties consisted primarily of business and

product development.

11. When I joined ZeptoMetrix, its business consisted primarily of selling

pathogens to researchers, much like how Dr. Hengst provided me the materials

necessary to develop NATtrol.

12. It was approximately six months after I joined the company that

ZeptoMetrix purchased Impath BCP. Contemporaneously with this purchase,

ZeptoMetrix acquired the NATtrol Patent.

13. Although the NATtrol patent had much more potential, ZeptoMetrix's

business remained limited primarily to the sale of pathogens.

14. My ten-year employment agreement expired in 2013, at which time I signed

a second employment agreement with ZeptoMetrix, a true and correct copy of which is

attached as Exhibit C. This agreement was for a five-year term, extending my

employment through December 31, 2017.

15. Not long before I signed the second employment agreement, I was promoted

to President and Chief Executive Officer of ZeptoMetrix and was elected to the Board of

Directors in November 2012.

16. In part because I understood NATtrol's potential, the company then

experienced double-digit growth under my leadership. Each year for the last five years,

I added 200 to 300 products and/or services to ZeptoMetrix's portfolio.
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17. In the last seven years, ZeptoMetrix has produced between 40 and

50 million dollars in revenue from the NATtrol patent alone. To my knowledge, the

NATtrol patent is responsible for the products and services that produce approximately

70 percent of ZeptoMetrix's revenues and profits, if not more.

18. Today, ZeptoMetrix is an integrated biotechnology company in the field of

research products, diagnostic products, and industrial raw materials. ZeptoMetrix

manufactures and sells kits, reagents, microorganisms, and analytical services related

to developing diagnostic technologies.

19. As of 2017, I had grown the company to the point where it now offers

thousands of products and services in the field of biotechnology. I broadened

ZeptoMetrix's business, and by design, it now specifically answers and addresses the

entire spectrum of diagnostic medical testing needs from the conception of an idea,

through approval by relevant government entities, and then through commercial launch

and post-market support of the product.

20. Today, ZeptoMetrix's customers number in the tens of thousands and

include businesses, researchers, physicians, pharmaceutical companies, proficiency

companies, clinics, hospitals, government entities, and academic institutions. In short,

ZeptoMetrix's business spans the entire field of biotechnology. My research and work,

as well as ZeptoMetrix's resulting products and services, are utilized all over the world.

21. An excellent example of the scope of ZeptoMetrix's business within the

biotechnology field is the Zika virus. When there was an outbreak of the Zika virus a

few years ago, the need for an accurate test for the virus quickly arose. Using both live
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and NATtrol-inactivated viruses, which ZeptoMetrix already had in the freezer waiting

for an outbreak, we quickly supplied the industry with what they needed to get started

with their diagnostic development. Within that first month, ZeptoMetrix had shipped

the safe-to-handle Zika virus to over 100 research institutes, diagnostic developers, and

pharmaceutical companies.

22. In addition to the Zika virus, ZeptoMetrix provided them with other,

similar, safe-to-handle viruses so that these companies could determine whether their

Zika tests were effective. Once an effective test was developed, ZeptoMetrix

manufactured and supplied the producers with the controls necessary to prove their

test's accuracy to the Federal Food and Drug Administration ("FDA") under emergency-

use authorization. These entities either licensed ZeptoMetrix to perform the tests

necessary for FDA approval or purchased the necessary testing materials (also referred

to as test panels) from ZeptoMetrix to do the studies themselves.

23. After the FDA cleared tests for Zika, ZeptoMetrix supplied start-up panels

and quality controls to various diagnostic companies for both molecular and antibody

detections in order to train their staff to properly run the test. ZeptoMetrix also

provided controls to these medical providers to ensure that the test results were

accurate.

24. In addition to all of this, ZeptoMetrix provided products and services to

proficiency companies which are the companies that ensure the FDA-approved tests

developed by diagnostics companies are designed and manufactured correctly and

effectively. ZeptoMetrix's products and services contributed to the development of
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Collins"

Board"

rapid tests for hospitals and physician offices, field tests for molecular testing, and

blood screening tests for large populations.

Forced Resignation

25. During my 15 years at ZeptoMetrix, I worked with many brilliant and

dedicated scientists, researchers, and clinicians. Unfortunately, however, I also was

subjected to an intolerable work environment perpetuated by the company's

Chairman of the Board, Rep. Christopher Collins ("Chairman
("

Collins").

26. As President and Chief Executive Officer of ZeptoMetrix, I was the head of all

science and technology developed by the company. I also was the head of business

development. In this role, I was expected to report to ZeptoMetrix's Board of Directors

("the Board"). Despite this standard corporate hierarchy, most decisions were

unilaterally made by Chairman Collins.

27. For the past few years, Chairman Collins continually acted to make my

employment with ZeptoMetrix intolerable. Beginning in or around 2014, for example,

Chairman Collins manipulated the finances of the company in several ways to avoid

paying me the full bonus I had earned and was owed under my employment.

28. One specific way the company finances were manipulated is that

ZeptoMetrix pays over $500,000 per year, plus 401k and safe harbor contributions, to

phantom employees who, upon information and belief, provide no services to

ZeptoMetrix. Profits were reduced commensurately.
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29. Another questionable accounting practice resulted in our long-time bank,

KeyBank, rejecting our business, so that, upon information and belief, ZeptoMetrix had

to find a different bank to provide its banking services.

30. In September 2016, the Board met with outside accountants to discuss the

upcoming audit of ZeptoMetrix. The accountants provided an agenda, and the Board

and the Chief Financial Officer discussed this agenda via email prior to meeting with the

accountants. Upon review of the agenda, Chairman Collins told the Board that he

wanted a clean audit and that if the accountants pushed too hard on any issue,

ZeptoMetrix would find different accountants.

31. I informed Chairman Collins on multiple occasions that his actions

effectively violated my Employment Agreement, which required my bonus to be

calculated using the consistent application of generally accepted accounting practices.

Notwithstanding my concerns and complaints, he did not change these practices.

32. In total, these practices reduced my contracted-for bonus by hundreds of

thousands of dollars.

33. I confronted Chairman Collins with my concerns, but he ignored my

inquiries and requests. Following my complaints, he began to actively criticize and

badger me in front of other Board members in our meetings and by email. He

frequently characterized me as ungrateful and took every opportunity he could to

reduce my compensation.
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34. In addition to my bonus, my Employment Agreement provides that I will

receive a percentage of the proceeds should the business be sold. Therefore, with the

knowledge of the Board, all of whom were aware that I desired to be an equity owner of

the company, I investigated possibilities of such a transaction. My investigation

resulted in a proposal which I shared with Chairman Collins. Chairman Collins was so

upset with the idea of the sale that he forbade me to continue my investigation, and if I

chose to do so, he insisted that he would fire me for cause.

35. After I notified the rest of the Board about the results of my fact-finding

regarding the sale, on April 1, 2016, Chairman Collins left me a voicemail in which he

called me a
"liar,"

told me it was not likely that he would renew my contract, and

threatened to replace me with a new CEO who would receive much less compensation.

36. Upon receiving this message, I called Chairman Collins, and he again

threatened to fire me and not renew my contract.

37. At this point it had become increasingly intolerable to work with

Chairman Collins. Yet, knowing that my contract was set to expire on

December 31, 2017, I hoped I could negotiate a contract that would make it worthwhile

to continue employment with ZeptoMetrix.

38. As of October 23, 2017, no member of the Board of Directors, including the

Chairman, had initiated any discussion about renewing my Employment Agreement.

Concerned, I texted Chairman Collins but did not receive a response.
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39. Aware that my employment agreement contained a notice provision that

obligated me to provide 60
days'

notice of a voluntary resignation in exchange for

receiving two years of severance pay and not competing with ZeptoMetrix, I felt that my

only option to protect my family was to resign and endure the non-compete. At no

point, however, did I believe that severance pay could or would adequately compensate

me for my time out of the biotechnology industry.

40. On October 24, 2017, I reached out to Chairman Collins via email, again

asking about a new employment agreement:

Chris,

I reviewed my contract last night and was able to determine

the following. According to my noncompete section 3.01 when

this agreement ends a 2 year noncompete kicks in and its not

compensated with salary and it requires me to find work

outside of our field. However under section 4.01 there are

several ways my contract can end early i.e. death, disability, for

cause, a mutual separation or if I give the company 60 days

notice prior the end of the agreement. In these cases there is a

compensated noncompete for the two years (my salary) or the

ability of the company remove the noncompete and not have to

pay my salary. Obviously the second option is the only one

that protects my family moving forward. With that said my
drop dead date to notify the company is 10/31. This would be

62 days prior to termination of my agreement.

I'm assuming from you[r] lack of response to my text yesterday
that you are going to keep your word from the voice mail you

sent me last year and not renew my contract. If that's the case

please confirm and we can begin the discussions for my
separation from the company. Its unfortunate that we have

reached this point after everything I have done for this

corporation, but at this point its completely out of my hands. I

look forward to your reply so we can either plan great things

for the future of Zepto or can notify the board of my departure.

I'm available all day if you want to talk.
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41. Chairman Collins responded with an email containing a short, bullet-

pointed list of terms for my future employment with ZeptoMetrix. These terms were

materially worse than my existing contract. As a result, I responded to

Chairman Collins on October 25, 2017 by an email in which I described an alternative

proposed contract and provided a list of questions for him.

42. Chairman Collins flatly rejected my proposal, forcing me to resign because

of the press of time and the company's failure to legitimately negotiate with me.

Moreover, Chairman Collins never permitted me to negotiate the terms of a future

agreement and never proffered a proposed contract. Rather, Chairman Collins

informed me that he would announce my resignation two days later, on Friday,

October 27, 2017.

43. I then wrote and sent a formal resignation letter to the Board on

October 25, 2017. It contained a typographical error, and so I supplied a corrected copy

the following day, on October 26, 2017.

44. I never received any objections or challenges from the Board regarding my

resignation.

45. On October 27, 2017, Chairman Collins announced my resignation to three

different groups of ZeptoMetrix employees. During these announcements, he falsely

stated that he had offered me a new employment agreement and that I had rejected it.

46. I was permitted to serve out my 60-day notice period and, upon information

and belief, was expected to assist in the transition. However, shortly after I gave notice
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of my resignation, I was replaced by a new President named Shawn R. Smith. At

Mr. Smith's request, I met with him to offer my assistance in his transition.

47. My last day of employment with ZeptoMetrix was December 24, 2017, and

my corporate email account was disconnected on January 2, 2018.

Threatened Enforcement Of The Non-Compete

48. On December 18, 2017, I received a letter from ZeptoMetrix's legal counsel,

Phillips Lytle, confirming the Board's acceptance of my resignation and informing me of

ZeptoMetrix's intent to enforce the non-competition and confidentiality provisions

contained in my Employment Agreement. A true and correct copy of the letter from

James D. Donathen, Esq., dated December 18, 2017, is attached as Exhibit D.

49. To date, I have not violated the non-competition or confidentiality

provisions contained in my Employment Agreement, despite my receipt of numerous

calls from ZeptoMetrix's competitors and customers. Although I do not believe that the

provisions are enforceable against me, out of an abundance of caution, I have chosen to

not respond to their inquiries pending this application.

50. I understand and accept my obligation to not use improper methods of

competition in any future employment situation, including not using information about

ZeptoMetrix or its customers that I obtained as a result of my employment there.

51. In addition, I understand and accept my obligation to not infringe on any

patent, whether held by ZeptoMetrix or any other entity. I also understand and accept
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my obligation to not use any intellectual property or trade secret that belongs to

ZeptoMetrix.

52. I loved working for and successfully expanding the footprint of ZeptoMetrix,

and it has caused me great distress to leave the company. I have no interest in hurting

the company that I was instrumental in building. Nonetheless, I need to be able to

support myself and my family, and I should not be wholly prohibited from continuing

the career that I have spent my entire adult life building.

53. I do not believe that the non-competition provision applies to me, given the

Board's approval of my resignation. I do not wish to breach my obligations, if any,

however, and Phillips Lytle has threatened that the provisions forbid me from engaging

in my field in any meaningful way.

54. I have made this application as quickly as possible given the threats by

ZeptoMetrix's counsel (which employs ZeptoMetrix shareholder Caitlin Collins, Esq.) on

December 18, 2017. Any suggestion of delay should be roundly rejected, as I was in

North Carolina attending to my mother's last days (she passed away on December 23)

and her funeral (which was held on December 28) in the days surrounding my

departure from ZeptoMetrix's employ. I consider this an urgent matter as ZeptoMetrix

wishes to cause irreparable harm to me and my professional standing and career.

55. The field of biotechnology always is rapidly changing, with new

developments occurring in the industry on an almost-weekly basis. For example, in the

last two years, the machinery and processes for molecular testing have completely

changed. As a result, time is of the essence.
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56. My work requires me to be familiar with many different technologies and

patents. Key to my success in this field has been the race to develop the best diagnostic

tests available for patients in terms of cost and effectiveness.

57. If I cannot participate in my professional field for two years, I will have

fatally fallen behind my colleagues and the industry's progress, once I return. This

would inflict irreparable harm on the career to which I have devoted my life.
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WHEREFORE, for all of these reasons, I seek injunctive relief from this Court that

will permit me to obtain employment in my field with the understanding that I will not

disclose any of ZeptoMetrix's trade secrets or other legitimately confidential and/or

proprietary information.

Gre ry R. Chiklis, Ph.D.

Sworn to before me
this t1 day of January, 2018.

Notary Public
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