
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JACQUELINE KRETZMON,

Plaintiff, 11-CV-704A (Sr)
v.

ERIE COUNTY,

Defendant.

REPORT, RECOMMENDATION AND ORDER

This case was referred to the undersigned by the Hon. Richard J. Arcara,

in accordance with 28 U.S.C. § 636(b), for all pretrial matters and to hear and report

upon dispositive motions.  Dkt. #34.

Currently before the Court is defendant Erie County’s motion for summary

judgement (Dkt. #56), with respect to the remaining claims in this action, to wit,

retaliation in violation of Title VII of the Civil Rights Act of 1964, Title 42, United States

Code, Section 2000e, et seq. (“Title VII”), and breach of a settlement agreement

relating to a complaint of discrimination with the New York State Division of Human

Rights (“NYSDHR”); and plaintiff Jacqueline Kretzmon’s motion for summary judgment

(Dkt. #58), on her cause of action for breach of the settlement agreement.  Dkt. #58.  

For the following reasons, it is recommended that plaintiff’s motion for

summary judgment be granted on the cause of action for breach of the settlement
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agreement and that defendant’s motion for summary judgment be granted on the

retaliation claim.  

FACTS

Plaintiff commenced employment with the Erie County Sheriff’s

Department as a Deputy Sheriff in 1990.  Dkt. #56-6, p.5.  She was promoted to

Sergeant in 2003 and Lieutenant in 2006.  Dkt. #56-6, pp.5-6.  

On July 24, 2007, plaintiff filed a verified complaint of discrimination based

on sex and sexual orientation and a complaint of retaliation against her employer, the

Erie County Sheriff’s Department, with the NYSDHR.  Dkt. #56-4.  That complaint was

resolved with a Settlement and Confidentiality Agreement executed in August of 2008. 

Dkt. #24-3.  As relevant to the instant motion, the settlement agreement provides:

2. Consideration. Erie County and Erie County Sheriff,
hereby agree to the following:

* * *
 

b. The Erie County Sheriff shall guarantee that
for his complete tenure as Sheriff, Lt.
Kretzmon and Michael Reardon, currently
holding the position of Chief, will not be
assigned to positions placing them in a direct
chain of command with each other.  It is
acknowledged by Lt. Kretzmon that in the
event that Michael Reardon is removed from
his position of Chief at any time in the future,
he may have civil service bumping rights to the
competitive civil service title last held by him
which may cause him to be in working
proximity of Lt. Kretzmon.  However, it is
agreed by the Erie County Sheriff that should
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such an event occur during his tenure, he will
keep Michael Reardon and Lt. Kretzmon
outside of each other’s chain of command. 
The County and Erie County Sheriff further
agree to advise any incoming elected Sheriff of
the existence of this agreement. 

* * *  

9. Jointly Drafted Agreement.  This Settlement
Agreement shall be deemed to have been jointly
drafted and no provision herein shall be interpreted or
construed for or against any party because such party
drafted or requested such provision or this Agreement
as a whole.

Dkt. #23-3.  The Assistant County Attorney at the time this settlement was drafted

affirms that 

It was explained to Ms. Kretzmon and her attorneys that
since she worked in the Jail Division for the Sheriff’s
Department and Chief Reardon was the Chief for the Jail
Division, there was no way that they would not be within the
same chain of command.  The[] only way that both
individuals would not be within the same chain of command
was if Ms. Kretzmon was transferred out of the Jail Division,
which was not a possibility. 

. . . Since Ms. Kretzmon was not going to be transferred out
of the Jail Division as part of the settlement to be entered
into, it was agreed by all parties that the language in the
settlement agreement would be that Jacqueline Kretzmon
would not be under the “direct” chain of command of Michael
Reardon.  This language allowed Mr. Reardon to remain in
the Jail Division.  There was no feasible way to remove Ms.
Kretzmon from the “chain of command” from [sic] Mr.
Reardon. 

Dkt. #56-13, ¶¶ 7-8.   

Brian Doyle, Undersheriff for the Erie County Sheriff’s Office at the time

this settlement was drafted, affirms that at the time the settlement agreement was
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drafted, Michael Reardon was a Chief in the Jail Management Division and was

assigned to the Erie County Correctional Facility, while plaintiff was a Lieutenant in the

Jail Management Division assigned to the Erie County Holding Center.  Dkt. #56-14, ¶¶

13-14.  Mr. Doyle further affirms that 

During the mediation, there was extensive discussion about
Plaintiff’s request not to be in a direct-report relationship with
Michael Reardon . . . . It was made abundantly clear at the
time of the Agreement, Reardon was in Plaintiff’s chain of
command simply because he was a superior officer in the
Jail Management Division and, as such, Reardon could not
be eliminated entirely from Plaintiff’s “chain of command.”  

. . . After lengthy discussion and negotiations, it was agreed
by all parties that the language to be placed in the
Agreement would include the word “direct” for purposes of
referring to the amount of contact between Plaintiff and
Reardon. 

. . . The word “direct” was intended to convey that the
Plaintiff would not have a direct-report relationship with
Reardon.  It was not intended to remove plaintiff from
Reardon’s chain of command altogether, since Reardon was
of higher rank than Plaintiff in the Jail Management Division
at the time. 

. . . The word “direct” meant that Reardon would not have
day-to-day, direct-report supervision over Plaintiff.

. . . After the Agreement was executed, it was agreed that
Plaintiff would directly report to Captain Jeffrey Hartman at
all times.  Captain Hartman was, and remained, Plaintiff’s
direct supervisor, i.e., direct chain of command.

Dkt. #56-14, ¶¶ 7-11.  Plaintiff agreed in her deposition that Captain Hartman was her

direct supervisor.  Dkt. #56-7, p.33. 

Mr. Reardon testified at his deposition that he was unaware that plaintiff

had made a complaint about him and was not informed of any reason for his transfer to

-4-

Case 1:11-cv-00704-RJA-HKS   Document 68   Filed 07/27/17   Page 4 of 27



the Erie County Correctional Facility in 2008.  Dkt. #56-11, pp.22-23.  He testified that

he was simply “ordered to move and I moved.”  Dkt. #56-11, p.23.  Mr. Reardon was

transferred back to the Erie County Holding Center approximately one year later.  Dkt.

#56-11, p.23.  He did not learn of the agreement between plaintiff and the Erie County

Sheriff’s Department until “somewhere around 2010.”  Dkt. #56-11, pp.24 & 28. 

By letter dated February 11, 2009, counsel for plaintiff informed the

Assistant County Attorney that the reassignment of Chief Reardon from the Erie County

Correctional Facility in Alden to the Erie County Jail was a violation of paragraph 2(b) of

the settlement agreement.  Dkt. #63-3.  The letter further requested that plaintiff be

reassigned to the day shift, as provided in the agreement, thereby removing her from

Chief Reardon’s chain of command.  Dkt. #63-3.  

By letter dated February 24, 2009, counsel for plaintiff informed the

Assistant County Attorney that:

We notified you on February 11, that Chief Reardon had
been assigned to the Erie County Holding Center, and was
apparently in Lt. Kretzmon’s direct line of command, in
violation of the agreement.

Between February 11 and the present, a number of
incidents have occurred that have made it obvious that Mr.
Reardon is viewed by Lt. Kretzmon’s superiors and
subordinates - and by Reardon himself - as Lt. Kretzmon’s
direct superior.  Most notably, on Thursday, February 19,
Jail Superintendent Leary directed Lt. Kretzmon to work with
Mr. Reardon to resolve a certain matter.  Lt. Kretzmon, who
is constrained by the confidentiality terms of the agreement,
advised Ms. Leary that she (Kretzmon) preferred to work
directly with Ms. Leary.  Ms. Leary made it abundantly clear
that Lt. Kretzmon was required to work through Mr. Reardon.
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* * *

Not only are the County’s actions a breach of the settlement
agreement, but its failure to inform Ms. Leary of the Sheriff’s
agreement to separate Chief Reardon and Lt. Kretzmon,
combined with the County’s failure to assign Lt. Kretzmon to
day shift, despite months of promises by Under Sheriff Doyle
to do so, feel like retaliation to our client.

Dkt. #63-4. 

By letter dated February 24, 2009, plaintiff complained to Sheriff Timothy

Howard that the blog “Stop Howard 2009"  was “distasteful and graphic.”  Dkt. #63-5. 

While acknowledging that she was not mentioned in the blog, plaintiff complained that it

was “humiliating and sexually derogatory to other members of the department,” such as

First Deputy Superintendent Leary. Dkt. #63-5. 

Plaintiff declares that from “June 2008 to March 2009, other Lieutenants

had the assistance of other Lieutenants during their respective shifts to assist each

other” but plaintiff “was forced to work alone, cover multiple positions, and could not

take emergency leave without difficulty.”  Dkt. #63-2, ¶ 4. 

Plaintiff declares that on March 3, 2009, she was ordered to attend an

investigation regarding her report of three officers who failed to report the rape of an

inmate.  Dkt. #63-2, ¶ 8.  Plaintiff declares that Investigator Giglio informed plaintiff:

“they are throwing you under the bus.  Do you see the headlights?”  Dkt. #63-2, ¶ 8. 
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Plaintiff declares that on July 15, 2009, she was subjected to a disciplinary

hearing regarding her report of three officers who failed to report the rape of an inmate. 

Dkt. #63-2, ¶ 10. 

Plaintiff declares that throughout the Fall of 2009, online blog posts

referred to plaintiff as having balls and a penis; referred to plaintiff as a cancer, a

weasel, a pig, a fuck up, a shit bag and a deal breaker who brought more grief to that

place than all the other political hacks in the administration combined; and inquired if

the webmaster could start an anti-Kretzcock section.  Dkt. #63-2, ¶ 11.  Plaintiff

declares that although she informed defendant that Lt. Kibbler maintained the blog,

defendant failed to investigate or take action.  Dkt. #63-2, ¶ 12. 

Plaintiff declares that on November 12, 2009, she was subjected to a

disciplinary hearing regarding the attempted escape of an inmate even though the

Commission of Corrections reviewed the facts of the attempted escape and concluded

that plaintiff was not culpable in any way.  Dkt. #63-2, ¶ 13.  

Plaintiff declares that on March 10, 2010, Officers Thompson, Weir and

Eagle were terminated as a result of plaintiff’s report of their abuse of an inmate.  Dkt.

#63-2, ¶ 15.  During a staff meeting that day, plaintiff declares that Superintendent

Koch stated that correctional employees had to “cover for each other” and Sgt.

Johnstone informed Superintendent Koch: “You and I are from the old school, isn’t

there something . . . I mean they had families.”  Dkt. #63-2, ¶ 16.  
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By email dated March 15, 2010, Chief Reardon requested that Lt.

Kretzmon explain why a Holding Center Deputy accompanied an inmate on a transport. 

Dkt. #67, p.7. 

Plaintiff declares that in April or May of 2010, she was informed that she

would be subjected to a disciplinary hearing regarding the rape of an inmate in

February of 2009.  Dkt. #63-2, ¶ 17. 

By email dated April 27, 2010, Chief Reardon directed Lt. Kretzmon to set

up a plan to have open cells for the gallery painting project.  Dkt. #67, p.8.  

Plaintiff declares that in May of 2010, she requested a television for the

women’s break room so that accommodations between the men and women’s break

room would be equal.  Dkt. #63-2, ¶ 19.  In response, plaintiff declares that defendant

decided to remove the television from the men’s break room, but did not remove the

television.  Dkt. #63-2, ¶¶ 20 & 22.  Plaintiff declares that on May 27, 2010, she

discovered “Fire Kretzmon” in the lunch room.  Dkt. #63-2, ¶ 22.  Following plaintiff’s

complaint, she declares that an inadequate investigation failed to determine the author

of the writing.  Dkt. #63-2, ¶ 22.  

Plaintiff declares that she was directed to work double duty as both the

Sergeant and Lieutenant for Booking and Records on May 28, 2010.  Dkt. #63-2, ¶ 24.
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Plaintiff declares that during the week of June 14, 2010, Chief Reardon

instructed Sgt. Kuppel to direct plaintiff to create a suicide screening form for sentenced

inmates.  Dkt. #63-2, ¶ 25.  

Plaintiff declares that on June 16, 2010, Sgt. Kuppel and Sgt. Knezevic

ignored an order from plaintiff and defendant failed to discipline them.  Dkt. #63-2, ¶ 26.

Plaintiff declares that on June 21, 2010, she discovered that Chief

Reardon was conducting a meeting regarding her department.  Dkt. #63-2, ¶ 27.  When

she joined the meeting, plaintiff declares that Chief Reardon assigned her the task of

creating daily lists regarding medical processes and directed her to report to him 

regarding those processes.  Dkt. #63-2, ¶ 27.  Plaintiff declares that Chief Reardon also

directed plaintiff to escort prisoners for the nurse, a duty that is usually assigned to

officers of lower rank than Lieutenant.  Dkt. #63-2, ¶ 27.  

Plaintiff declares that on June 23, 2010, Chief Reardon ordered plaintiff to

sign off on an incident report regarding the use of force by an officer against an inmate

even though plaintiff was not on duty at the time of the incident.  Dkt. #63-2, ¶ 30.  

Plaintiff declares that on June 23, 2010, Sgt. Kuppel informed plaintiff that

Chief Reardon was directing her to change inmate medical forms.  Dkt. #63-2, ¶ 31.  
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Plaintiff declares that on June 30, 2010, Chief Reardon rejected the

medical screening lists and admonished plaintiff that he had never ordered her to

create them.  Dkt. #63-2, ¶ 33.  

Plaintiff declares that on July 1, 2010, Chief Reardon informed Sgt.

Reynolds that she was not to communicate with plaintiff, but was to speak directly with

Chief Reardon.  Dkt. #63-2, ¶ 34. 

By email dated July 6, 2010, Chief Reardon requested that Lt. Kretzmon

provide to him a list of all deputies working in the booking area from 2005 to the present

ASAP.  Dkt. #67, p.10. 

On July 13, 2010, Captain Hartman sent an email advising that Chief

Reardon had determined that, effective immediately, disciplinary hearings would be

conducted daily, in the morning, by a disciplinary committee consisting of the day shift

Records/Booking Lieutenant and two other officers.  Dkt. #67, p.11.  Plaintiff declares

that this was an order that she conduct inmate disciplinary hearings, a duty previously

the responsibility of the afternoon shift.  Dkt. #63-2, ¶ 36 & Dkt. #67, p.11.  Plaintiff

declares that when Captain Hartman complained that moving the inmate disciplinary

hearings to the day shift would create an imbalance in workload between the morning

and afternoon shifts, Chief Reardon informed Captain Hartman that the decision was

made with the intent of adding to plaintiff’s workload. Dkt. #63-2, ¶ 37. 
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Chief Reardon was promoted to the position of First Deputy

Superintendent in Charge of Compliance for the Jail Management Division effective

July 24, 2010.  Dkt. #56-8, p.14; Dkt. #56-11, p.80 & Dkt. #67, p.12. Sheriff Howard

testified at his deposition that the agreement with the Department of Justice required

the creation of this position to concentrate on issues addressed by their investigation. 

Dkt. #56-10, p.11.  Deputy Superintendent Leary testified at her deposition that

although plaintiff was in her chain of command, because First Deputy Superintendent

Reardon’s job was to gather the information requested by the Department of Justice, he

could ask for that information from anyone within the jail.  Dkt. #56-8, pp.40-41.  

Plaintiff declares that she was hospitalized for high blood pressure and on

leave from work for three weeks because of the stress from her work environment.  Dkt.

#63-2, ¶ 40.  Plaintiff declares that shortly after she returned from her medical leave on

August 9, 2011, First Deputy Superintendent Leary informed plaintiff that the

disciplinary hearing regarding the 2009 rape of an inmate was proceeding.  Dkt. #63-2,

¶ 41. 

On August 17, 2010, plaintiff filed a verified complaint with the NYSDHR

alleging discrimination based on age, sexual orientation and sex and retaliation based

upon her prior complaint against the Erie County Sheriff’s Office.  Dkt. #56-5.  More

specifically, plaintiff alleged that Mr. Reardon was placed back into her chain of

command and was issuing direct orders to plaintiff. Dkt. #56-5. Plaintiff further alleged

that Mr. Reardon had assigned her busy work and once the work was completed, 
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denied that he had directed the work be performed.  Dkt. #56-5.  In addition, plaintiff

alleged that Mr. Reardon instructed plaintiff’s subordinates to direct questions to him

rather than to plaintiff and was dismissive and condescending to plaintiff in the

presence of plaintiff’s subordinates, thereby undermining her authority.  Dkt. #56-5. 

Plaintiff also alleged that supervisors ignored her complaints about graffiti on the staff

dining room wall stating, “fire Kretzmon” after plaintiff reported an allegation of inmate

abuse which led to the termination of three deputies.  Dkt. #56-5.  Plaintiff also

complained that Mr. Reardon reassigned Inmate Disciplinary Hearings from the

afternoon shift to her without  transferring other duties from her morning shift to the

afternoon shift.  Dkt. #56-5.  During plaintiff’s absence from work for seventeen days

due to stress, no one conducted inmate hearings, resulting in a back log for plaintiff to

resolve upon her return.  Dkt. #56-5.   

On August 20, 2010, First Deputy Superintendent Reardon switched

plaintiff’s leadership group.  Dkt. #63-2, ¶ 43.  By email dated August 20, 2010, First

Deputy Superintendent Reardon advised that

It’s been brought to the attention of the Leadership group
that both Lt. Kretzmon and Lt. Harris have added their
expertise to both the Detox and the suicide prevention work
groups.  Lt. Kretzmon currently works 7-3 shift and our
Suicide prevention group meets every other Wednesday
from 2:30 to 3:30 forcing the LT to stay past her normal shift. 
Lt. Harris who is scheduled to work from 3:00-11:00 is
attending the Detox group which is scheduled every other
Wednesday at 9am, forcing the LT to come to work prior to
his shift. 

To resolve this inconvenience to both Lt’s the Leadership
group has agreed to switch your group responsibilities.  It is
our hope that this change makes your schedules a little
easier. 
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Lt. Kretzmon please contact First Dep Sup Livingston or Dr.
Heidelberger for the next scheduled Detox meeting.
Lt. Harris please contact myself or Mike Ranney for the next
scheduled Suicide prevention meeting.

Dkt. #67, p.13. 

Plaintiff declares although the task was not time sensitive and was more

appropriate for junior officers, on August 27, 2010, First Deputy Superintendent Leary

ordered plaintiff to inspect old records and log books in the garage to determine

whether they should be disposed of.  Dkt. #63-2, ¶ 44. 

Plaintiff declares that on August 30, 2010 and August 31, 2010, plaintiff

was ordered to work double duty to cover for an officer attending a training that she was

not allowed to attend.  Dkt. #63-2, ¶ 45. 

Plaintiff declares that on August 31, 2010, she was late to a meeting

because First Deputy Superintendent Leary failed to notify her that the meeting had

been changed.  Dkt. #63-2, ¶ 46.  

Plaintiff declares that on September 1, 2010, she was excluded from

another meeting and ordered to work overtime.  Dkt. #63-2, ¶ 48. 

Plaintiff declares that on September 8, 2010, the same day that Jonathan

Weir attended arbitration regarding plaintiff’s report that officers abused an inmate, a

decapitated rat was left in the driveway of her home.  Dkt. #63-2, ¶ 49.  
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Plaintiff declares that on September 10, 2010, she left work due to high

blood pressure resulting from the stress of her work environment.  Dkt. #63-2, ¶ 52. 

Plaintiff declares that on September 16, 2010, First Deputy

Superintendent Reardon removed one of plaintiff’s subordinate officers, forcing plaintiff

to cover that person’s duties.  Dkt. #63-2, ¶ 54.

In response to plaintiff’s complaint to the NYSDHR, the Assistant County

Attorney representing the County advised the NYSDHR that defendant

admits that Kretzmon’s prior DHR charge was resolved
through private settlement and that as part of the settlement
Reardon was not to be in Kretzmon’s chain of command;
however, as more fully set forth herein, the [defendant]
avers that there has been a change of circumstances at the
Erie County Holding Center that make it impossible for the
[defendant] to comply with that portion of the confidential
settlement agreement without impairing the operational
ability of the Jail Management Division and the job
responsibilities of now First Deputy Superintendent -
Compliance Reardon. 

Dkt. #58-4, p.2.  The Assistant County Attorney further explained that

On June 18, 2010, Reardon was promoted to the position of
First Deputy Superintendent - Compliance.  In this newly
created position, Reardon was tasked with the job of
implementing the changes required by the County’s
settlement with the Department of Justice and the new COC
[New York State Commission of Corrections] guidelines
regarding inmate classification.  He also acts as the
[defendant’s] liaison with the Department of Justice in
connection with the changes implemented by the settlement.

In his new role, Reardon tracks inmate movement to assure
compliance with the structures imposed by the DOJ
settlement and the new COC guidelines.  Of necessity,
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Reardon is now in Kretzmon’s chain of command as he
oversees all day to day operations of the Holding Center, in
addition to insuring compliance with the requirements of the
DOJ Settlement and the new COC guidelines.  He is not;
however, Kretzmon’s direct supervisor.  Kretzmon’s direct
supervisor is Captain Jeffrey Hartman who is responsible for
supervising all lieutenants, sergeants and deputy sheriffs at
the Holding Center.  

Dkt. #58-4, p.5.

Plaintiff declares that on September 28, 2010, First Deputy

Superintendent  Reardon assigned her a project immediately before plaintiff was

scheduled to leave, forcing her to work overtime.  Dkt. #63-2, ¶ 57. 

On October 13, 2010, First Deputy Superintendent Reardon issued a

Memorandum clarifying the Chain of Command and Unity of Command within the Erie

County Sheriff’s Office, ostensibly to address issues regarding staff circumventing the

chain of command regarding requests for leave.  Dkt. #67, pp.15-16.  The

Memorandum defines “Chain of Command . . . as the orderly line of authority and

accountability within the ranks of an organization,” linking “the most junior officer to the

Sheriff and vice versa.”  Dkt. #67, p.15. The Memorandum explains that “Unity of

Command refers to the principle that each employee should have only one superior to

whom he or she is directly responsible.”  Dkt. #67, p.15. 

Plaintiff declares that on October 19, 2010, Superintendent Koch verbally

reprimanded her for the 2009 rape of an inmate by stating that criminal acts must be
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reported to patrol service for investigation even thought plaintiff declares that she

requested further investigation upon her discovery of this incident.  Dkt. #63-2, ¶ 62. 

By Determination and Order After Investigation dated February 28, 2011,

the NYSDHR found no probable cause to believe that the Erie County Sheriff’s

Department engaged in discrimination as alleged in her complaint of August 19, 2010. 

Dkt. #56-5.  Specifically, the NYSDHR determined that

Complainant cites a number of situations in her workplace
which she is not happy with in regard to her job and work
environment.  Complainant has established no nexus
between these events and the bases cited in the complaint. 
Complainant indicates she was required to attend 2
disciplinary hearings; the record indicates one of the
hearings resulted in a determination that she performed her
job correctly and the other in a verbal warning. 
Complainants own statements indicate her actions against
other employees had resulted in the termination of 3 guards
for inmate abuse.  The record shows the majority of
Lieutenants are over the age of 50.  There is no dispute that
Complainant was the only female Lieutenant.  Respondent
had no information regarding the marital status or sexual
orientation of the other Lieutenants.  There is no evidence
any of the other Lieutenants filed prior complaints with the
NYSDHR. 

Dkt. #56-5, pp.7-8. 

Plaintiff declares that on March 11, 2011, Lt. Harris shouted at her in front

of other employees after she inquired about an email he had sent.  Dkt. #63-2, ¶ 65. 

After plaintiff reported the incident, plaintiff declares that she was forced to work

overtime daily for a month.  Dkt. #63-2, ¶ 67. 
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Plaintiff declares that in April of 2011, two employees were allowed to

attend a training that plaintiff was not permitted to attend.  Dkt. #63-2, ¶ 68. 

On August 4, 2011, an online blog posted a picture of a rat caught in a

trap with the caption “JK THE RAT FUCK” and included a poll as to “whether JK should

be fired.”  Dkt. #63-2, ¶ 69. 

By email dated November 25, 2011, First Deputy Superintendent Reardon

informed Lt. Kretzmon that 

The Federal Stipulated Order of Dismissal . . . calls for a
language access coordinator on each shift. . . . After reading
through the duties stated, you now realize that these duties
are performed by the supervisory staff of Booking.  As the
senior Lieutenant assigned to Booking you will meet with
your Supervisory Booking staff on all three shifts to address
this issue.  You are to maintain oversight over your Booking
sergeants and ensure that they understand what is called for
and continue to see to the needs of the inmates passing
through Booking.  Each Sergeant assigned to Booking will
be a Language Access Coordinator in terms of the
agreement and you will oversee the program to ensure a
thorough understanding of the agreement. 

Dkt. #67, pp.19-20. 

Plaintiff retired on February 1, 2012.  Dkt. #56-7, p.8. 

DISCUSSION AND ANALYSIS

Summary Judgment

Summary judgment is appropriate "if the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with the affidavits, if any, show that
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there is no genuine issue as to any material fact and that the moving party is entitled to

judgment as a matter of law."  Fed.R.Civ.P. 56(c).  “In reaching this determination, the

court must assess whether there are any material factual issues to be tried while

resolving ambiguities and drawing reasonable inferences against the moving party, and

must give extra latitude to a pro se plaintiff.”  Thomas v. Irvin, 981 F. Supp. 794, 798

(W.D.N.Y. 1997) (internal citations omitted). 

A fact is "material" only if it has some effect on the outcome of the suit. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); see Catanzaro v. Weiden,

140 F.3d 91, 93 (2d Cir. 1998).  A dispute regarding a material fact is genuine "if the

evidence is such that a reasonable jury could return a verdict for the nonmoving party." 

Anderson, 477 U.S. at 248; see Bryant v. Maffucci, 923 F.2d 979 (2d Cir.), cert. denied,

502 U.S. 849 (1991).

Once the moving party has met its burden of ?demonstrating the absence 

of a genuine issue of material fact, the nonmoving party must come forward with

enough evidence to support a jury verdict in its favor, and the motion will not be

defeated merely upon a <metaphysical doubt’ concerning the facts, or on the basis of

conjecture or surmise.”  Bryant, 923 F.2d at 982 (internal citations omitted).  A party

seeking to defeat a motion for summary judgment 

must do more than make broad factual allegations and
invoke the appropriate statute.  The [party] must also show,
by affidavits or as otherwise provided in Rule 56 of the
Federal Rules of Civil Procedure, that there are specific
factual issues that can only be resolved at trial.

Colon v. Coughlin, 58 F.3d 865, 872 (2d Cir. 1995).
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Breach of Contract

Defendant argues that the settlement agreement provides that any legal

action involving the contract shall be commenced in the courts of the State of New York

in the Supreme Court of the County of Erie.  Dkt. #56-16, p.15.  In any event, defendant 

argues that the language set forth in the settlement agreement clearly provides that

plaintiff not “have a direct-report relationship with” or “be in a direct day-to-day report”

with respect to Mr. Reardon.  Dkt. #56-16, pp.8 & 17.  Defendant argues that Mr.

Reardon’s status as a superior officer in the Jail Management Division placed him in

plaintiff’s chain of command and that the use of the word “direct” was intended to signify

that she would not be required to report to him directly.  Dkt. #62-5, pp.5-7 & 10-13. 

Defendant argues that the contract is clear and unambiguous.  Dkt. #64, p.6. 

Plaintiff argues that the plain meaning of the language used in the

settlement agreement warrants a finding in her favor as a matter of law.  Dkt. #58-3,

p.6.  Plaintiff notes that defendant admitted placing Mr. Reardon back into Lt.

Kretzmon’s chain of command.  Dkt. #58-3, p.7.  Plaintiff also argues that defendant’s

admissions before the NYSDHR are entitled to judicial estoppel effect.  Dkt. #58-3, p.8. 

Plaintiff argues that defendant cannot alter the term “direct chain of command” to mean

“direct supervisor” or immediate supervisor.  Dkt. #58-3, p.7 & Dkt. #65, pp.2 & 8-10. 

Defendant responds that the letter to the NYSDHR “is not an Answer,

cannot constitute an ‘admission’ and is not in admissible form.”  Dkt. #62-5, p.5. 

Defendant further responds that judicial estoppel does not apply because the NYSDHR

investigation does not constitute a prior legal proceeding.  Dkt. #62-5, pp.13-14. 
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Plaintiff replies that the letter from counsel to the New York State Division

of Human Rights is admissible as an admission against party interest pursuant to

F.R.E. 804(b)(3) or an admission by a party’s agent or servant pursuant to F.R.E.

801(d)(2).  Dkt. #65, p.3. 

As an initial matter, the Court notes 28 U.S.C. § 1367 affords the district

court pendent jurisdiction over any other claims so related to claims over which the

district court possesses original jurisdiction that they form part of the same case or

controversy.  In exercising its discretion as to whether to exercise pendent jurisdiction

over state law claims, the district court considers interests of judicial economy,

convenience, fairness to litigants, and comity.  Carnegie-Mellon University v. Cohill, 484

U.S. 343, 349-50 (1988).  In light of the interrelationship between plaintiff’s claim of

retaliation and the settlement agreement, it is recommended that the breach of contract

claim be resolved within this proceeding.  

“Settlement agreements are contracts and must therefore be construed

according to general principles of contract law.”  Red Ball Interior Demolition Corp. v.

Palmadessa, 173 F.3d 481, 484 (2d Cir. 1999). “Summary judgment is only proper in

contract disputes if the language of the contract is wholly unambiguous.”  Lucente v.

International Bus. Machines Corp., 310 F.3d 243, 257 (2d Cir. 2002) (internal quotation

omitted).  “If a contract is clear, courts must take care not to alter or go beyond the

express terms of the agreement, or to impose obligations on the parties that are not

mandated by the unambiguous terms of the agreement itself.”  Red Ball, 173 F.3d at
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484.  “When the language of a contract is susceptible to different interpretations and

where there is relevant extrinsic evidence of the parties’ actual intent, then the

contract’s meaning becomes an issue of fact precluding summary judgment.”  Lucente,

310 F.3d at 257 (internal quotation omitted).   

The language of the settlement agreement clearly and unambiguously

provides that the County of Erie would not place  Michael Reardon in a position of direct

authority over plaintiff, i.e., a position where he would issue orders directly to plaintiff. 

As Mr. Doyle affirms, “‘the word ‘direct’ meant that Reardon would not have a day-to-

day, direct-report supervision over Plaintiff.”  Dkt. #56-14, ¶ 10.  There is no dispute,

however, Mr. Reardon’s reassignment to the Erie County Holding Center prompted

numerous occasions where Mr. Reardon was directing plaintiff’s work.  For example: by

email dated March 15, 2010, Chief Reardon requested an explanation from plaintiff as

to why a Holding Center Deputy accompanied an inmate on a transmit (Dkt. #67, p.7);

by email dated April 27, 2010, Chief Reardon ordered plaintiff to coordinate a gallery

painting project (Dkt #67, p.8.); by email dated July 6, 2010, Chief Reardon ordered

plaintiff to provide him a list of all deputies working in the booking area from 2005 to the

present ASAP (Dkt. #67, p.10); by email dated August 20, 2010, First Deputy

Superintendent Reardon switched plaintiff’s leadership group (Dkt. #67, p.13); and by

email dated November 25, 2011, First Deputy Superintendent Reardon directed plaintiff

to address language access issues with Supervisory Booking staff.  Dkt. #67, pp.19-20. 

In addition to these emails, plaintiff declares multiple other instances where Chief

Reardon directed her to create daily lists regarding medical processes and to report to
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him regarding those processes (Dkt. #63-2, ¶ 27); directed plaintiff to escort prisoners

(Dkt. #63-2, ¶ 27); directed her to sign off on an incident report (Dkt. #63-2, ¶ 30); and

assigned plaintiff a project.  Dkt. #63-2, ¶ 57.  The fact that Captain Hartman was

plaintiff’s immediate supervisor did not insulate plaintiff from the direct commands of

Mr. Reardon, in violation of the language of the settlement agreement.  As a result, it is

recommended that plaintiff be granted summary judgment on her claim for breach of

the settlement agreement. 

Retaliation

Defendant argues that plaintiff’s complaints of retaliation fail to allege any

link to her sex or sexual orientation but merely assert dissatisfaction with her job.  Dkt.

#56-16, p.20.  Defendant also argues that plaintiff cannot establish a materially adverse

employment action or a causal connection between the protected activity and the

alleged adverse employment action.  Dkt. #56-16, pp.20 & 22. 

Plaintiff relies upon the Court’s prior order (Dkt. #33), to demonstrate a

prima facie case and create an issue of fact as to her retaliation claim.  Dkt. #63, pp.17-

18.  Plaintiff also argues that the breach of the settlement agreement constitutes an

adverse action.  Dkt. #63, p.19.

Title VII of the Civil Rights Act of 1964 forbids employment discrimination

against any individual based on race, color, religion, sex or national origin.  42 U.S.C.

§2000e-2(a).  The anti-retaliation provision of Title VII forbids an employer from
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discriminating against an employee because that employee opposed any practice made

unlawful by Title VII or made a charge, testified, assisted or participated in a Title VII

proceeding or investigation.  42 U.S.C. §2000e-3(a).  To sustain a retaliation claim, an

employee must first establish a prima facie case of retaliation by demonstrating that: (1)

she participated in an activity protected by Title VII; (2) the employer was aware of her

participation in the protected activity; (3) the employer subjected her to a materially

adverse employment action; and (4) a causal connection exists between the protected

activity and the adverse employment action.  Lore v. City of Syracuse, 670 F.3d 127,

157 (2d Cir. 2012). 

“The term ‘protected activity’ refers to action taken to protest or oppose

statutorily prohibited discrimination.”  Benedith v. Malverne Union Free Sch. Dist., 38 F.

Supp.3d 286, 322 (E.D.N.Y. 2014).  For retaliation claims, an adverse employment

action is defined as one that is “harmful to the point that [it] could well dissuade a

reasonable worker from making or supporting a charge of discrimination.”  Hicks v.

Baines, 593 F.3d 159, 165 (2d Cir. 2010).  “Material adversity is to be determined

objectively, based on the reactions of a reasonable employee.”  Tepperwien v. Entergy

Nuclear Operations, Inc., 663 F.3d 556, 568 (2d Cir. 2011).  “Actions that are ‘trivial

harms’ – i.e., those petty slights or minor annoyances that often take place at work and

that all employees experience – are not materially adverse.”  Id. (internal quotation

omitted).  “A causal nexus may be shown either (1) directly, through evidence of

retaliatory animus directed against the plaintiff by the defendant; (2) or indirectly, by

showing that the protected activity was followed closely by discriminatory treatment.” 

Schanfield v. Sojitz Corp. of America, 663 F. Supp.2d 305, 343 (S.D.N.Y. 2009).  
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 “In determining whether this initial burden is satisfied in a Title VII

retaliation claim, the court’s role in evaluating a summary judgment request is to

determine only whether proffered admissible evidence would be sufficient to permit a

rational finder of fact to infer a retaliatory motive.”  Jute v. Hamilton Sundstrand Corp.,

420 F.3d 166, 174 (2d Cir. 2005).  If the plaintiff succeeds at this first stage, then a

presumption of retaliation arises and the defendant must articulate a legitimate, non-

retaliatory reason for the action that the plaintiff alleges was retaliatory.  Id. at 173.  If

the employer succeeds at this second stage, then the presumption of retaliation

dissipates and the plaintiff must show that, but for the protected activity, he would not

have suffered the adverse employment action.  University of Tex. Sw. Med.Ctr. v.

Nassar, 133 S.Ct. 2517, 2534 (2013).

 Plaintiff engaged in protected activity on February 11, 2009 and February

24, 2009 when she complained to the County that the defendant was in breach of the

2008 settlement agreement; when she complained to the County about blog postings

during the Fall of 2009; when she complained about unequal accommodations in the

break rooms in May of 2010; and when she complained to the NYSDHR on August 17,

2010.  There is no suggestion that defendant was not aware of any of these complaints. 

 Plaintiff suggests that the breach of the settlement agreement, to wit, the

reassignment of Mr. Reardon to the Erie County Holding Center, was done to retaliate

against plaintiff for complaining about discrimination by, inter alia, Mr. Reardon. 

Assuming, for purposes of this motion, that the reassignment of Mr. Reardon is

sufficient to meet plaintiff’s initial burden on summary judgment, defendant has clearly
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articulated that Mr. Reardon returned to the Erie County Holding Center to oversee

compliance with an agreement between the County and the United States Department

of Justice.  Plaintiff has proffered no evidence to suggest that Mr. Reardon’s

reassignment was motivated by any other reason.

The remainder of plaintiff’s complaints of retaliation lack sufficient

evidence of a retaliatory motive to meet plaintiff’s initial burden on summary judgment.

For example, even if a verbal reprimand could constitute an adverse employment

action,  there is nothing to suggest that the instruction that plaintiff report criminal acts1

to patrol service was motivated by anything other than the conclusion of the

investigation into plaintiff’s report that three officers failed to report the rape of an

inmate - a report which appears to have culminated in the termination of those three

officers.  Similarly, there is no plausible basis to infer that the County’s inability to curb 

online commentary about plaintiff was motivated by plaintiff’s protected activity.  Finally,

even assuming that plaintiff’s general complaints about her work conditions, i.e., being

forced to work alone, work double duty, work overtime or cover multiple positions; being

assigned additional work or work more appropriately assigned to individuals of lower

rank rise to the level of materially adverse employment actions, or being denied

unspecified training opportunities, these complaints also lack any inference of causal

connection to plaintiff’s protected activity.  Accordingly, it is recommended defendant’s

motion for summary judgment be granted with respect to plaintiff’s retaliation claim. 

 But See Tepperwien, 663 F.3d at 568 (“criticism of an employee (which is part of1

training and necessary to allow employees to develop, improve and avoid discipline) is not an
adverse employment action”). 
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CONCLUSION

For the foregoing reasons, it is recommended that plaintiff be granted

summary judgment on her cause of action for breach of the settlement agreement and

that defendant be granted summary judgment on the retaliation claim.

Therefore, it is hereby ORDERED pursuant to 28 U.S.C. § 636(b)(1) that:

This Report, Recommendation and Order be filed with the Clerk of the

Court.

ANY OBJECTIONS to this Report, Recommendation and Order must be

filed with the Clerk of this Court within fourteen (14) days after receipt of a copy of this

Report, Recommendation and Order in accordance with the above statute, Fed.R.Civ.P.

72(b) and Local Rule 72(b).

The district judge will ordinarily refuse to consider de novo arguments, case

law and/or evidentiary material which could have been, but were not presented to the

magistrate judge in the first instance.  See, e.g., Patterson-Leitch Co. v. Massachusetts

Mun. Wholesale Electric Co., 840 F.2d 985 (1st Cir. 1988).

Failure to file objections within the specified time or to request an extension

of such time waives the right to appeal the District Court's Order.  Thomas v. Arn, 474

U.S. 140, 106 S. Ct. 466, 88 L. Ed.2d 435 (1985); Wesolek v. Canadair Ltd., 838 F.2d 55

(2d Cir. 1988).
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The parties are reminded that, pursuant to Rule 72(b) of the Local Rules for

the Western District of New York, "written objections shall specifically identify the portions

of the proposed findings and recommendations to which objection is made and the basis

for such objection and shall be supported by legal authority."  Failure to comply with the

provisions of Rule 72(b) may result in the District Judge's refusal to consider the

objection.

The Clerk is hereby directed to send a copy of this Report, 

Recommendation and Order to the attorneys for the parties.

SO ORDERED.

DATED: Buffalo, New York
July  27, 2017

  s/ H. Kenneth Schroeder, Jr.   
H. KENNETH SCHROEDER, JR.
United States Magistrate Judge    
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