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INTRODUCTION 

 When the death penalty is imposed in an arbitrary and capricious manner, it is 

impermissible cruel and unusual punishment under the United States Constitution.  (Gregg 

v. Georgia (1974) 428 U.S.153, 195.)  In Orange County, there has been a thirty-year 

history of law enforcement surreptitiously violating defendants’ constitutional rights, and 

of the District Attorney’s Office failing to turn over constitutionally and statutorily 

mandated discovery.  This history has resulted in such tragic and unnecessary injustices as: 

the wrongful execution of Thomas Thompson based on false and withheld evidence; the 

threatened execution of William Payton, based on informant testimony and the 

concealment of important aspects of the informant’s lengthy history of working with law 

enforcement; and the death in prison of William Evins, who pled guilty to murder despite 

his protestations of innocence in the face of the threatened testimony of a repeat informant 

who at times was presented as a seeker of justice.  Additionally, evidence withheld from 

the defense at the time that these cases were litigated, but which is now available, indicates 

that the informants should never have been allowed to testify as the alleged statements 

were obtained in violation of the Constitution.  These three cases are simply representative 

of the history of criminal litigation in Orange County in the last three decades.  As this 

motion demonstrates, there is an unknowable number of cases in which similar injustices 

occurred. 

Therefore, there has been an impermissible pro-prosecution thumb on the scale of 

justice in this county for decades.  These patterns of behavior have continued to the present 

day, and have been as institutionally ignored now as they were in the 1980s.  A system in 

which a defendant is unable to determine whether his rights have been violated, or whether 

the government has disclosed all of the useful information in its possession, is in one in 

which the decision about whether a defendant receives life or death is based not on the 

criteria prescribed under the law to fulfill legitimate penological purposes, but rather on the 

luck of the draw.  That is the definition of punishment imposed in an unconstitutionally 

arbitrary and capricious manner. 
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 The criminal justice system is predicated on basic assumptions about how the 

executive branch, including prosecutors and law enforcement officers, behaves in its 

interactions with the judicial branch and with the people of the community.  One core 

assumption is that the executive branch’s interest lies not in winning but in seeing justice 

done: 

“Society wins not only when the guilty are convicted but when criminal trials 

are fair; our system of administration of justice suffers when any accused is 

treated unfairly.  An inscription on the walls of the Department of Justice 

states the proposition candidly for the federal domain: `The United States 

wins its point whenever justice is done its citizens in its courts.’  A 

prosecution that withholds evidence on demand of an accused which, if made 

available, would tend to exculpate him or reduce the penalty helps shape a 

trial that bears heavily on the defendant.  That casts the prosecutor in the role 

of an architect of a proceeding that does not comport with standards of 

justice, even though, in the present case, his action is not `the result of guile.’  

[Citation.]”  (Brady v. Maryland (1963) 373 U.S. 83, 87-88, fn. omitted, 

(hereafter Brady).) 

 Because of this faith that the criminal justice system has in the prosecution and law 

enforcement to serve justice, it trusts that the prosecution team will not take improper 

advantage of the power of the state by keeping information away from criminal defendants.  

For this same reason, Brady enforcement is self-executing—there is no mechanism for 

defendants to enforce compliance pre-trial.  A defendant’s only recourse in the case of a 

prosecutor or law enforcement officer withholding evidence lies in the hope that he 

somehow discovers the existence of such evidence for use in post-trial proceedings.  This 

mechanism works reasonably well in a system where the withholding of information from 

the defense is a rarity rather than an institutional imperative.  A system in which occasional 

Brady errors are immediately rectified by the prosecutorial agency involved, and in which 

the agencies are vigilant in their adherence to the rule of law and the ethical responsibilities 

that come with their enormous power is the one contemplated by the Constitution and the 

courts that have interpreted it.  The details of this motion show why this system does not 

exist in Orange County, nor has it for decades. 
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 There is, of course, no situation where the implications of the government’s power, 

and its misuse, are greater than when the government seeks the ultimate penalty of death.  

While the withholding of favorable evidence is inexcusable in any case—whether the 

potential punishment is a fine, imprisonment, or the death penalty—the finality and 

severity of execution is unique: “[B]ecause a death sentence is qualitatively different from 

other forms of punishment, there is a greater need for reliability in determining whether it 

is appropriate in a particular case.”  (Coleman v. Calderon (9th Cir. 2000) 210 F.3d 1047, 

1050.)  

Under state and federal laws, jurors may not vote for the punishment of death before 

first considering both aggravation and mitigation evidence.  But if there is a lack of 

reliability that mitigation evidence will be available for the jury’s consideration, the 

imposition of the death penalty becomes arbitrary and capricious, and necessarily violates 

the ban on cruel and unusual punishment under the Eighth Amendment to the United States 

Constitution.  Relatedly, if the agencies supplying members of the prosecution team have 

supported and permitted to flourish long-standing policies and practices that encourage 

winning over due process considerations—and excuse discovery related law and ethical 

violations when uncovered—said actions support a finding that the government has 

engaged in outrageous government conduct. 

 But where can a defendant and court look to assess in advance of trial versus post-

conviction the probability that favorable evidence has and will be withheld?  Of course, 

prosecutors and members of law enforcement will unvaryingly pronounce that they have 

complied with their obligations and the defense rarely can prove otherwise. 

Orange County prosecutors’ and local law enforcements’ lack of commitment to 

honoring the principles of Brady is demonstrated by the policies and practices surrounding 

the use of jailhouse informants and related discovery practices.  This is because jailhouse 

informants represent a category of witnesses for which there has been a decades-long 

agreement that the most careful scrutiny is required: 
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“A prosecutor who does not appreciate the perils of using rewarded criminals 

as witnesses risks compromising the truth-seeking mission of our criminal 

justice system.  Because the Government decides whether and when to use 

such witnesses, and what, if anything, to give them for their service, the 

Government stands uniquely positioned to guard against perfidy.  By its 

action the Government can either contribute to or eliminate the problem.  

Accordingly, we expect prosecutors and investigators to take all reasonable 

measures to safeguard the system against treachery.”  (United States v. 

Bernal-Obeso (9th Cir. 1993) 989 F.2d 331, 333-334.) 

 Both the OCDA and the OCSD have systems in place that should “safeguard the 

system against treachery.”  At some point prior to 1980, the OCDA created a centralized 

informant database for the county entitled the Orange County Informant Index (OCII), and 

in 1990 the OCSD created its automated TRED system, which includes critical information 

about inmates including informants.  An analysis of whether the agencies accurately 

documented informant evidence and then disclosed it when constitutionally or statutorily 

mandated offers exceptional insights about the reliability of discovery compliance across 

the broad spectrum.  Neither prosecutors nor law enforcement can credibly assert that they 

were unaware of the importance of providing all relevant information about informants.  

Thus, if they refuse to document and/or discover important evidence pertaining to this 

category of witness—a witness who in all other contexts the government would argue is 

not worthy of trust—what reasonable expectation of disclosure exists when the reasons for 

suspicion about witness motives are less clear?  Comparing (1) the entries in the OCII or 

TRED with other relevant evidence about the informants that was available for inclusion; 

and (2) what is found within the OCII and TRED to what was disclosed to the defendant, 

offers unique and important insights about the discovery practices of prosecutors and local 

law enforcement.   In view of the repeated and systemic failures detailed in this motion—

and the unwillingness to change course when alerted to the problems—the criminal justice 

system cannot be assured that other categories of relevant and/or exculpatory evidence will 

be revealed to the defense under circumstances where there does not exist a body of 

materials in which concealment can be analyzed. 
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While this motion is truly the tip of the proverbial iceberg, the evidence outlined in 

this motion shows that it is not reasonably certain that the prosecution or local law 

enforcement will deliver to the defendant mitigation evidence, thereby making the 

imposition of the death penalty arbitrary and capricious, in violation of the prohibition on 

cruel and unusual punishment under the Eighth Amendment to the United States 

Constitution.
1
   

The OCDA and the OCSD, which are members of the Wozniak prosecution team, 

have committed outrageous government conduct.  The OCSD has engaged in conduct 

specific to the defendant, which repeatedly violated his Sixth Amendment right to counsel, 

and has been misleading about their responsibility for violations.  The OCDA and the 

OCSD have over time encouraged and permitted practices and policies that encourage the 

systematic withholding of informant-related evidence and other evidence favorable to the 

defendant.   

In terms of the outrageous government conduct analysis, Defendant Wozniak will 

request that this Court recognize that the persistent and systemic actions of the OCDA and 

OCSD compel a finding that it is incumbent on the prosecution to carry the burden 

regarding whether a due process violation has occurred.  Defendant contends that because 

                                              

1
 Indeed, the California Attorney General’s Office, in its briefing opposing recusal of the 

OCDA in People v. Dekraai, acknowledged that under the circumstances, should it take 

over the Dekraai case, it would not be able to ensure that the defendant received all of the 

discovery to which he was entitled:  

In other words, even if the Attorney General were to take over the 

prosecution of this case, it would, as the OCDA does, necessarily have to rely 

on the OCSO [Orange County Sheriff’s Office], the purported source of the 

problems that have given rise to these motions.  Because the Attorney 

General’s Office would presumably know even less about the OCSO’s 

practices and would be no more able to enforce discovery orders as to 

material it does not know exists, the recusal order does nothing to address or 

prevent future concealment by the OCSO no matter what prosecution agency 

is assigned.  (Appellant’s Opening Brief, People v. Dekraai, Cal. Ct. App., 

No. G051696, filed July 13, 2015, p. 26). 
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these agencies have improperly created and supported, over an extended period of time, 

practices, policies, and a culture that encourage and condone the improper concealment of 

evidence, it would be unreasonable and wholly unfair to require the defendant to specify 

the due process violation concealed by the government.  In other words, a fair and 

necessary result of the government’s decision to support the systematic concealment of 

evidence is to require the government now to carry the burden of convincing this Court that 

it has not committed one or more due process violations that would support dismissal of 

the death penalty.  To alternatively impose the burden upon the defense in these 

circumstances would render an analysis of outrageous government conduct meaningless, 

and only encourage the continuation of practices that have already inflicted monumental 

damage upon the criminal justice system.  

 The contentions that this court should prohibit the penalty phase in this case because 

defendant’s execution would amount to cruel and unusual punishment and because it 

would be the result of outrageous government conduct arise from the same core principle: 

it would be an affront to constitutional protections embodying fairness to execute the 

defendant in view of the known circumstances.   

It should be emphasized that much of the evidence presented in this motion overlaps 

between the two bases for dismissal and should be independently considered as to both.  

And, again, while the improper concealment of favorable evidence is analyzed primarily in 

the context of jailhouse informants, it will become clear that this is but a manifestation of a 

perspective on the disclosure of evidence that extends beyond this particular subject matter. 

 The following is a synthesis of the anticipated evidence: 

 (1)  The OCDA has a long, persistent, and alarming history of concealing 

informant-related and other evidence required to be disclosed by statutory and 

constitutional rules, while consistently refusing to address recognized and revealed 

concerns about these issues.  The policies and practices have clearly demonstrated an 

institutional belief that winning should supplant discovery compliance; a perspective that 

has been inculcated within the OCDA, and modeled and encouraged for local law 
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enforcement—including the OCSD—which in turn has employed similar and 

complementary practices.  This perspective has shown itself in many forms including the 

repeated suppression of Brady evidence within the agency’s Orange County Informant 

Index (“OCII”), the concealment of evidence collected from informants that is favorable to 

the defense, and misrepresentations about the expectations and anticipated benefits to 

informants.  When alerted that evidence was withheld or that there have been efforts at 

deception by fellow members of the OCDA and local law enforcement, the prosecutorial 

agency has a pattern of refusing to undertake a good faith investigative effort to hold those 

responsible accountable, or to investigate the scope and seriousness of other yet 

unidentified wrongdoing by these individuals.  More specifically, the prosecutor in the case 

at bar has repeatedly rejected or minimized the evidence of misconduct and concealment 

by members of his office who engaged in provable and significant concealment of 

evidence, corroborating that he shares the belief that evidence may be withheld and that the 

personal reputation of prosecutors and law enforcement is more important than whether the 

due process rights of this defendant are violated.   

 (2)  The OCSD’s equally long and shocking history of concealing evidence related 

to the collection of evidence from defendants has manifested itself in this case and will 

forever undermine any reasonable faith that mitigation evidence obtained in the jails will 

ever come to light.  The lengths to which deputies and the department’s leadership have 

been willing to go to cover up its jailhouse informant program and the systematic discovery 

violations finally began to be understood in the past several months.  It was during the 

resumed Dekraai hearings in February of 2015 that Special Handling deputies were 

revealed to have committed perjury while engaging in a cover up of the jailhouse informant 

program and the TRED file system where deputies from that unit kept critical information 

about their cooperators.  Deputies ultimately attributed their deception in earlier testimony 

to instructions by supervisors to hide the TREDs and to being poorly trained about Brady 

responsibilities.   
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 Regardless of the excuses and explanations given after witnesses were confronted 

with earlier deceptive testimony and conduct, there are now important findings for which 

there is no longer reasonable debate: (1) Special Handling Deputies have for years 

cultivated, developed, and supervised jailhouse informants (as confirmed by two officers 

formerly assigned to that unit in a sworn declaration, Deputy Seth Tunstall and the 

testimony of Deputy Jonathan Larson, and TRED entries); (2) after months of efforts to 

hide their existence during testimony in Dekraai,  a review of TREDs entries reveal that 

they often document significant informant-related information; (3) Special handling 

deputies coordinate contact between jailhouse informants and targets and then attempt to 

conceal the evidence, by either not documenting their communication and direction to 

informants, or far more likely by simply refusing to turn them over and falsely claiming 

they do not exist (as occurred in Dekraai); and (4) Special Handling deputies use 

“informant tanks” in the jail to facilitate the ability of informants to get statements from 

defendants, as admitted to by multiple former Special Handling deputies in Dekraai.   

 These important steps in getting toward the full truth about how the jailhouse 

informant program actually operates, and for how long, finally permit a greater 

understanding of past cases in which jailhouse informants shared information on cases.  

The findings that emerge out of this study involving only a tiny fraction of cases that 

warrant examination demonstrate precisely why the OCDA and the OCSD cannot be 

trusted to turn over favorable mitigation evidence to this defendant.  A re-examination of  

cases dating back to the early 1980s confirms there has been since at least that time an 

organized jailhouse informant effort to coordinate the contact of inmates and informants, 

including through the use of “informant tanks,” in order to assist in obtaining statements in 

violation of the Sixth Amendment.  Additionally, since at least 1990, when the 

computerized version of the TRED system was first created—though, almost certainly, 

well before that—deputies systematically refused to consider whether entries or the 

information contained in those entries needed to be disclosed pursuant to Brady.  The 

OCSD made the extraordinary, volitional decision not to turn over the database or even a 
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list of its informants (or is alternatively lying about its existence), and has not provided 

jailhouse informant information to the OCDA’s OCII (or both agencies have hidden their 

contribution to cover up earlier claims that there is not a jailhouse informant program).  

And, most importantly, the OCSD has systematically refused to disclose favorable 

informant related evidence to defendants known to them.   

With regard to the TRED files, the legally unsupported position that the OCSD need 

only release evidence favorable to defendants contained within them after a court order has 

been issued—an event appears to have occurred only a few times prior to 2014—

corroborates that the hundreds of thousands of entries into the TRED system have 

continued to be made without any consideration of whether their disclosure is mandated by 

Brady.  This situation has been aggravated significantly by the failure of County Counsel 

to properly advise the OCSD on this subject matter.  By opposing any and all requests for 

the disclosure of TRED records, regardless of their Brady content, the OCSD’s attorneys 

have sent the message loud and clear for at least a decade that any and all TRED records 

can be withheld until and unless a court overrules the objection to a subpoena duces tecum.  

Of course, prior to late 2014, no defense attorneys were apparently aware of the term 

“TRED,” and apparently only a few had seen examples of the records.  Thus, a request that 

would trigger their delivery to court would have been astronomically rare, and defendants 

would have had to divine what inmate’s file contained favorable evidence.
2
  As Special 

Handling deputies have already provided significant misleading information both about 

their relationship with informant Fernando Perez and his contact with defendant, as well as 

their efforts to direct the MSNBC Lockup program to interview Wozniak and other high 

profile defendants, there exists an even a greater probability that the OCSD has concealed 

evidence favorable to this defendant. 

                                              

2
 The impossibility of obtaining helpful TRED records is illustrated in this case, where the 

court refused to order the OCSD to compile the names of informants housed in the jail near 

Wozniak. 
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 The OCDA wishes to separate itself from responsibility for the TRED disaster by at 

least allowing the inference to be drawn that its deputies were unaware of their existence.  

This, of course, is possible only if disclosure was so extraordinarily rare that it failed to 

make its way into the institutional consciousness of the agency.  But, even accepting the 

infrequency of disclosure, the OCDA had and has a responsibility to know of the existence 

of exculpatory information in the hands of the OCSD.  The OCDA cannot benefit from the 

investigative efforts of the Sheriff’s Department while divorcing itself from any 

responsibility to ensure that defendants receive all information to which they are entitled.  

Moreover, as will be shown, the OCDA has through its own informant related discovery 

practices shown that concealment of evidence damaging to the prosecution and prosecution 

witnesses is preferred. 

 The result of hiding evidence from the defense is that juries reach decisions, 

including decisions about life and death, based on untrue information.  Thus, in cases 

involving informants, every time a jury convicts a person based on an informant’s 

testimony without hearing about the witness’ history as informant, it is reaching a 

conviction based on a false narrative.  Every time a jury convicts a person based on an 

informant’s testimony believing that the informant received no benefit for his work, it is 

reaching a conviction based on a false narrative.  Every time a jury reaches a death 

sentence based on an informant’s testimony without knowing about the conversations 

between that informant and law enforcement about what information law enforcement was 

looking for, it is reaching a death sentence based on a false narrative.  Every time a jury 

reaches a death sentence without knowing about exculpatory or mitigating information 

received by an informant, it is reaching a death sentence based on a false narrative.   

 More broadly, it has to be assumed that the widespread and consistent violation of 

Brady by the District Attorney’s Office and law enforcement agencies does not occur only 

in relation to informant information.  Indeed, in some of the cases detailed in this motion, 

the withheld information did not relate directly to the informant, but was pertinent to other 

issues in the trial.  Thus, juries in this county are being given false information without 
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contradiction in a wide variety of contexts—from whether a defendant is a member of a 

particular gang to whether he was committing an additional felony at the time of a murder 

to whether he was a major participant in the underlying crime.  It also bears repeating that 

the cases detailed in the instant motion represent only those cases counsel has been able to 

discover and investigate.  It defies belief to assume that counsel has found all of the cases 

in which constitutionally mandated discovery was not given to the defense and in which as 

a result juries reached their decisions on the bases of false narratives.  It violates both due 

process and cruel and unusual punishment principles to maintain a system in which jury 

decisions based on such false narratives are a constant threat, and one which cannot be 

meaningfully guarded against. 

 The following is a brief summary of some of the cases that will be discussed in this 

motion: 

People v. William Charles Payton (convicted of rape-murder in 1982; death penalty 

reversed in 1999; verdict reinstated in 2001):  Two of the critical witnesses in the case were 

jailhouse informants, Alejandro Garcia, who testified at the guilt phase, and Daniel 

Escalera, who was the final witness at the penalty phase.  Thirty four years after Payton 

was sentenced to death, litigation in People v. Dekraai finally exposed that the OCSD 

coordinates contact between informants and targets in order to assist in criminal 

investigations while hiding that the evidence was obtained in violation of Massiah.  A re-

examination of the evidence related to Payton’s case demonstrates that the informants were 

moved into cells next to Payton several months apart in Unit A, mod 4—which at long last 

will be shown to be exactly the type of “informant tank” recently admitted to exist.  

Significantly, the use of such housing tanks, designed to bring informants and high value 

inmates together, was only acknowledged by OCSD personnel to exist for the first time in 

the past year. 

 The implications of this revelation for defendants such as Payton, is that the 

government has illegally obtained scores of statements over the course of decades in 

violation of Massiah.  In Payton’s case, the defendant, the trial court, defendant’s counsel, 
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and appellate courts have spent literally thousands of hours over the course of years 

unaware of a shocking reality: they have been participants in sham litigation in which one 

party holds secrets that they know could easily change the outcome in accordance with the 

truth and  law—but instead let injustice stand uncorrected.   

The prosecutor, former Assistant DA Michael Jacobs, and his prosecution team 

actually poisoned the case in multiple ways.  Jacobs took full advantage of a minimally 

prepared opposing counsel, whose questioning of informant Escalera at a pre-trial 

proceeding indicated he failed to study Escalera’s interview with OCDA investigators.  

During police questioning, Escalera said that he spoke with Payton briefly about the 

murder case in mod A-4, but the informant was soon released.  After being taken back into 

custody months later, Escalera said, “I got put into custody and they put me back up there 

with him so I …can…”  The DA investigators understandably did not follow up, and 

moved on to the purported confession.  Again he was placed in A-4, and in the cell next to 

Payton. 

Moreover, while Escalera spoke in the original interview about being a witness in 

other cases in Los Angeles, it would take 25 years, and perpetual digging by habeas 

counsel before a more complete picture of the informant relationship with the local law 

enforcement would finally start to come into focus.  Additional details of Garcia’s prior 

cooperation with law enforcement also were uncovered.  

The Supreme Court of California, required to trust the record before it, believed 

Payton was “given full opportunity to explore in front of the jury any motive to cooperate 

or other bias on the part of all the witnesses, including the jailhouse informant.”  In 1999 

the federal district court reversed the death penalty verdict based upon Jacobs’ misconduct 

in closing argument, but in 2001 the Ninth Circuit Court of Appeals overturned the district 

court.  Turning to the issue of the informants the court of appeals stated that while “[p]ost-

conviction, Payton uncovered evidence of Escalera’s numerous arrests, work for the Drug 

Enforcement Agency, and testimony as an informant,” a reversal was not warranted.  

“Payton also presented evidence that previously unbeknownst to the appellant, fellow 
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jailhouse informant Garcia had previously testified for the prosecution in another case and 

received consideration.”  Despite the setback, habeas counsel pressed onward. 

In 2006 and 2007, Payton sought an evidentiary hearing.  Among the items he 

attached to the original petition was a 1981 letter from an OCSD Homicide Investigator 

William Russell, detailing the extensive informant services that Escalera provided not only 

for the OCSD, but for the Los Angeles County Sheriff’s Department (“LASD”), the F.B.I., 

and even Naval Intelligence who at the time was housing Escalera and giving him a job 

while he reported on criminal activities.  The letter, though, was not forwarded to Payton in 

compliance with Brady, but rather to Escalera’s sentencing judge to convince the court that 

the informant should not be incarcerated as punishment for his armed robbery.   

The withholding of the information contained in the letter amounted to an 

extraordinary discovery violation.  Russell had listed the cases and days in which Escalera 

conducted narcotics operations for the department.  Among the dates on which Escalera 

participated in the listed operations were the two when Escalera also testified at the 

admissibility hearing and the penalty phase in William Payton’s case.  The election to 

hide this type of information from a defendant on trial for his life—but then happily share 

it with the informant’s judge to ensure he remain on the streets—is a testament to a long-

shattered system in which discovery obligations are discretionary and informants carry a 

value multiple times greater that the rights of the defendants against whom they testify.  

The disclosure of the fact that the Sheriff’s Department was taking Escalera to do narcotics 

buys before or after court would have also reasonably led to discovery requests, dozens of 

relevant questions, and further examination of Massiah issues.    

Jacobs claim in his 1999 deposition that he was unaware of Russell’s letter 

describing Escalera’s informant work and narcotics buying missions on the day of his 

testimony is simply not credible.  First, Escalera was working with a homicide investigator 

from the OCSD, the investigating agency on the Payton case.  Russell would not 

reasonably have used a key witness on a capital homicide without having clearance from 

Jacobs and communication about the issue.  Russell was also likely delivering Escalera to 
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and from court on the days of his testimony.  Moreover, Jacobs was also involved in 

Escalera’s case.  He took over as prosecutor shortly before Escalera testified.  The two 

agreed on an “open plea,” and Jacobs was present when the recidivist robber received 

probation (despite the fact he had been previously imprisoned for a robbery).  

Of course, in or around 1999 when the OCDA was made aware of this letter and its 

concealment—assuming arguendo that Jacobs had accidentally and fortuitously never 

learned of the report—it should have prompted the agency to initiate an immediate 

investigation of each and every one of the cases handled by Jacobs and Russell.  But at the 

time of Jacobs’ deposition in 1999, he was in his fourth month of service as DA 

Rackauckas’ first head of the homicide unit.  Jacobs certainly found it easy to convince 

himself that his own actions did not warrant further investigation, nor did he likely want to 

bring Russell into an inquiry. 

Interestingly, during the deposition, Jacobs acted as if he could barely remember 

Russell.  That was highly unlikely considering what occurred after Escalera’s deal.  The 

acts and events surrounding Russell’s letter and Jacobs’ intervention in delivering on a 

“wink and nod” agreement with Escalera, were likely one of the great disasters of their 

careers—and one that both certainly wished would have faded forever from view.  In 

assessing the appropriate sentence for Escalera, Jacobs and his team recognized that 

Escalera had been imprisoned previously as a result of a violent robbery.  They also knew 

that the robbery for which he was about to be sentenced—a beating and knife-point theft 

after a ruse allowed entry into the victim’s room—was actually committed at a time when 

Escalera was in paid housing provided by a local police department, and while working for 

that department as an informant.   

In sum, Jacobs and Russell knew the devil with whom they had made their 

unspoken deal, and would have appreciated the danger he perpetually posed to victims on 

the street.  At the same time, Jacobs and Russell also certainly appreciated the danger to the 

finality of the Payton litigation and perhaps to their professional careers if Escalera ever 

decided to turn around and inform against Jacobs and Russell by disclosing that the Payton 
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prosecution team knowingly decided to withhold evidence from the defense.  After 

Escalera testified, having faced no questions about his informant operations with the 

OCSD, the informant would have believed that the prosecution successfully hid this 

information from the defense—though he may have known that in advance of taking the 

stand, as well.  

This startling secret may explain why Informant Escalera was allegedly hidden from 

habeas counsel for years, as discussed in moving papers.  Ultimately, the prosecution team 

kept their pact with disastrous results.  The very same year that Escalera was released, he 

committed a robbery.  This time he brought a gun.  The victims fought back and Escalera 

killed one of them, resulting in a sentence of life without possibility of parole.  The first 

person Escalera called as a witness at the trial was Russell.  Jacobs certainly knew all of 

this and “Investigator William Russell” was a name he undoubtedly remembered even 

years later. 

It is still unknown whether the rules limiting new habeas petitions will somehow 

permit execution in a case with massive prosecution cheating and concealment—and 

whether justice prevails in that case, no court rulings can diminish the misconduct.  And 

yet, for purposes of this litigation, comments by Jacobs at his deposition may offer the 

most important corroboration of the OCDA’s inability and unwillingness to correct the 

path of informant malfeasance.  In responses to questioning, Jacobs expressed his 

continued faith in his own ability to select truth-telling informants, actually asserting he 

was unaware of any issues with honesty involving informants in Orange County.   

Considering the issues raised in the death penalty litigation involving Thomas Thompson, 

who was prosecuted by Jacobs and executed just months before Jacobs made this 

comment, his assessment seems unfathomable.  But considering that in the same 

conversation he would also claim that for the first twenty years of his career he did not 

realize that an OCII system even existed in Orange County—a contention that is provably 

false—the most logical analysis is that Jacobs was being dishonest.   
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As the court examines the risk of continued concealment and the responsibility for 

its perpetuation, the misconduct in Payton, the lack of an institutional response, and the 

unimpeded ascension of Jacobs within the OCDA, the case is a tremendous starting point 

for the analysis that follows—although this is stated with the full realization that there are 

hundreds if not thousands of cases in which similar if not worse misconduct has simply 

remained entirely hidden from view. 

People v. Johnny Ray Salmon (convicted of murder in 1983):  In a motion for new 

trial and on appeal, Salmon’s lawyers argued that the jailhouse informant (James 

Alderman) and the prosecutor (former Deputy DA Williams Jay Moseley III) had a hidden 

agreement that they waited to execute until after the informant provided favorable 

testimony.  In rejecting Salmon’s argument, a concerned court of appeal stated that “we 

rely on the word of a senior prosecutor and the judgment of a seasoned trial judge” 

while adding that “[i]f we are required to consider the question anew in the future, 

these elements may not necessarily blend again in the same manner.”   Unfortunately, 

the court of appeal would have been unaware of the situation in Payton—as the similar 

issues in that case were not identified for many years—and thus “wink and nod” 

agreements with jailhouse informant agreements have continued unabated through the 

present with seasoned prosecutors far too often exploiting the trust of courts, jurors, and 

often defense counsel.  While the prosecutor never sought the death penalty, a death verdict 

would have better served Salmon if he wished to get to the truth about the relationship 

between Moseley and Alderman.  In California, as in most states, where only defendants 

on death row are entitled to the appointment of habeas counsel, even those prisoners who 

will die in prison with an indeterminate “life” sentence rarely have the opportunity to 

uncover cheating if not found during their trial.   

It is likely that those prosecutors and members of law enforcement who wish to 

cheat take great comfort in the fact that as long as misconduct is not detected before 

sentencing, the chances are exceptionally high that their secrets will stay hidden forever.   

Nonetheless, a reexamination of court documents 32 years later by the defense team in this 
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case points to a cruel realization: not only was there almost certainly a silent agreement 

between the prosecution and Alderman, but it appears that there was a prior relationship 

between informant and prosecutor that was never revealed. 

People v. Daniel Joseph Lair (new trial granted in 1983 after being convicted of 

sexual assault in 1982, and case dismissed in 1987):  In a case already marred by questions 

about the identification of Lair, the OCDA turned to the co-defendant, Gabriel Chavez, to 

secure Lair’s conviction.  It was no secret to the prosecution that the defense intended to 

show that the already convicted Chavez was motivated to please the prosecution with his 

testimony in hopes that his cooperation would lighten his sentence.  Chavez, the 

investigating officer, and ultimately Deputy DA Jan Cummins’ testimony suggested that no 

consideration had been given although a sentencing modification had been initiated.  

Cummins asserted the modification was carried out at the sole initiative of the Department 

of Corrections.  However, the trial court granted a new trial after it was discovered that 

over seven months prior to testifying Deputy DA Cummins had in fact initiated the 

sentencing modification and arranged for the co-defendant to be placed in protective 

custody.  While Cummins did disclose one of her two letters after securing a conviction, 

she concealed another letter and a memorandum.  Hence, the court of appeal in February of 

1985, affirmed the motion for a new trial based on newly discovered evidence and further 

held that Cummins’ prosecutorial misconduct was an additional ground upon which a new 

trial would have been warranted.   

In an office filled with many prosecutors and many cases, perhaps leaders had 

missed Cummins’ serious misconduct and its implications.  But in 1985, any such excuses 

disappeared.  What were the results of the investigation of her actions?  How many other 

cases were affected by similar actions?  What steps were taken to ensure that such practices 

were not being repeated in other cases?  What serious punishment followed for the 

prosecutor who continued to work for the agency until 1996?  The questions are sadly only 

rhetorical because of the history that follows. 
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People v. Thomas Thompson (convicted of murder in 1986 and executed in 1998):  

In the quest to obtain a conviction and death verdict against Thompson—a defendant with 

no prior criminal history—and a murder conviction against his co-defendant David Leitch, 

former Assistant DA Jacobs employed wholly inconsistent theories of culpability.  At 

Thompson’s trial, Jacobs replaced the multiple informants who testified at the defendants’ 

joint preliminary hearing that Thompson had admitted that both defendants committed the 

crimes together, instead calling two different informants who claimed that Thompson 

admitted that he alone had committed the crimes.  The prosecutor never disclosed key 

impeaching informant evidence, including the Orange County Informant Index (“OCII”) 

card for Edward Fink that described the informant as an “Unreliable Operator” and 

included other information that would have refuted Fink’s claims that he was not seeking a 

benefit.  Just like Daniel Escalera and Alejandro Garcia, Fink was also housed in Mod A 

where informant tanks were utilized. 

Six months after Thompson’s execution, DA Tony Rackauckas named Jacobs his 

first director of the Homicide Unit in January of 1999.  As discussed, in April of 1999, 

Jacobs was deposed in habeas proceedings in Payton.  One of his answers perhaps best 

illustrates why the OCDA has never really seen the need to ensure strict Brady compliance 

when it comes to informants (or any other witness).  Assuming arguendo that as he also 

suggested in the deposition he was unaware of the OCII file system for the first twenty 

years of his career, he would have still have long-since learned that there was significant 

evidence of Fink’s dishonesty in the OCII file and in other locations.  His answer showed 

at his core how he viewed informants and informant evidence: prosecutors in this county 

can pick out who is telling the truth on a particular case; thus, the problem with sharing 

impeaching evidence with defendants is that they can utilize it falsely to make it appear 

that the informant is lying.
3
   

                                              

3
  Q:  Did you ever receive any information from any member of law 

enforcement that snitches were used  -- that some snitches used by the 
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People v. Willie Ray Wisely (convicted of murder in 1982 and resentenced in 1987):  

Wisely, who was also housed in A-4, had a trial that included testimony of one jailhouse 

informant who was not in the same facility when he allegedly obtained a confession, and 

others who recanted. 

1985:  Los Angeles Times published “Jail ‘Snitches’ as Witnesses:  Credibility 

Is Key Question:”  The investigative piece probed issues surrounding the use of jailhouse 

informants, and cited one informant who said that he and three others had fabricated 

confessions in a case.  The article featured prominent informant James Cochrum, whom the 

article described as “The Most Used Informant.”  Cochrum, like many of his fellow 

informants was housed in one of the target rich “informant tank:” A-4.  And like 

Informant Escalera, Cochrum was immediately returned to A-4 after leaving the jail for a 

short period.  In Cochrum’s case, he left the jail briefly so he could testify in a murder case 

in Utah.  The article also stated that, “[i]in the last five years, jail informants have testified 

                                                                                                                                                     

government fabricate all or portions of testimony for the purpose of gaining 

benefits or favors: 

A:  No.  The only thing I remember in the mid ‘80s , I remember a problem 

up in Los Angeles County, but in Orange County – using common sense and 

certain guidelines which we’ve established in how you use informants, you 

can avoid those problems, and I had certain personal guidelines how I dealt 

with informant to try to ensure I didn’t have the problems like the kind they 

had in Los Angeles. 

Q: You indicated certain guidelines.  Did your office have guidelines or were 

these your guidelines? 

A:  I would say these are personal guidelines what I utilizes. 

He explained: 

A:  I basically have three rules about using informants, that once the decision 

is made that your are going to use them, first, I have to meet with them and 

decide myself that they’re credible and they have something to add to the 

case and they’re credible.  The second rule is there has to be something about 

their testimony that is inherently reliable, something that they couldn’t get 

from newspapers, police reports, that would have to come from the suspect, 

something inherently reliable.  And then the third guideline is they have – 

they get nothing, and that’s understood.  They don’t get anything. 
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in more than a hundred major Orange County cases.”  How many of those cases involved 

the purposeful placement of informants near targets and/or the use of informant tanks to 

help informants obtain statements in violation of Massiah?  The strength of the “thin blue 

line” that has united the OCDA and local law enforcement on these issues has proven a 

nearly impenetrable barrier to justice. 

People v. William Gullett (convicted of murder in 1985):  Orange County District 

Attorney Tony Rackauckas (“Rackauckas”) was the first prosecutor to call jailhouse 

informant James Cochrum to the witness stand.  Cochrum, who died in 2010 while serving 

a prison sentence in Utah for communications fraud, was the consummate scam artist.  In 

1985, he had already used as many as 13 different names while committing crimes in at 

least three states, and while a member of the military, which led to his discharge.  He 

would testify in two more homicide case in 1985.  In one of them, People v. Beal, 

prosecuted by former Assistant District Attorney Wallace Wade, Cochrum testified under 

one of his aliases, “James Jason Hill.”  The OCDA recently waged a successful battle to 

prevent Gullett’s request for DNA testing.  It is unknown whether Rackauckas, Wade, or 

OCDA investigators made entries in Cochrum’s OCII file, or whether the prosecutors 

discovered Brady material within the file to the defense.  

People v. William Lee Evins (pled guilty to second degree murder in 1985):  

Former prosecutor, Judge James Conley prosecuted Evins for special circumstances 

murder.  After questions emerged about the viability of the hypnosis induced statements of 

another witness, Cochrum came forward to claim Evins confessed to the crime.  The 

preliminary hearing included rare testimony from a jail deputy who said it was his opinion 

that Cochrum was not truthful, as well as from the previous prosecutor on Beal, recently 

retired Judge James Cloninger.  Judge Cloninger wrote a letter to prison authorities asking 

that Cochrum be given consideration, while adding power to the request by misleadingly 

suggesting that the informant was disinterested in receiving any benefit (and therefore was 

necessarily assisting because of a higher moral calling).  The timing of the letter was 

extraordinary.  On February 25, 2005, the court of appeal found that fellow Deputy DA 
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Cummins had committed prosecutorial misconduct in Lair by hiding her communications 

with the Department of Corrections about a critical witness.  Certainly this ruling would 

have prompted a greater candidness in communications with and about witnesses.  But just 

two months later, Judge Cloninger authored the misleading letter to the Department of 

Corrections. 

Additionally, during a break in Cochrum’s testimony, Rackauckas accompanied the 

informant to Utah to address prison authorities about Cochrum’s pending case there and his 

informant assistance in Orange County.  The day after the Los Angeles Times published its 

article in which Evins was featured, Judge Daniel Dutcher ruled that any statements from 

Evins—purportedly received by Cochrum just two days after an OCDA investigator asked 

Cochrum about Evins—violated Massiah.  Judge Dutcher also found that Cochrum was not 

believable in his claim that Evins confessed to him.  Evins is the only Orange County 

ruling located by Defendant Wozniak, in which informant statements were excluded based 

upon a Sixth Amendment violation.  Nonetheless, Judge Conley would not relent in his 

effort to have Cochrum testify before the jury, and ultimately convinced the trial court to 

overrule the defendant’s objection that any statements violated Massiah.  Evins had 

consistently proclaimed his innocence and had no prior criminal record.  However, after 

pre-trial rulings in favor of the prosecution he agreed to plead to a reduced murder charge, 

which would allow him to seek parole in approximately five years.  Evins was never 

paroled and died in prison in 2013.  There remain lingering questions about whether Evins 

was ever informed about an appellate court ruling indicating possible grounds to withdraw 

his plea.  His appellate counsel also died in 2013. 

It is unknown whether Judge Conley or his investigators made an entry in 

Cochrum’s OCII file, or whether Judge Conley disclosed any Brady material located 

within the OCII file.  Moreover, it is not known whether fellow prosecutors revealed Judge 

Cloninger’s significant deception to supervisors—and whether action was taken against 

him.  The latter possibility seems highly unlikely considering Judge Cloninger’s 
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assignment to head the Writs and Appeals Department and his later appointment to the 

bench. 

People v. Jerry Lee Morrissette (pled guilty to armed robbery in 1988):  Former 

Assistant DA William Feccia submitted a sealed declaration of former Deputy DA Joel 

Kew in support of an ex parte request to increase the defendant’s bail.  The motion was 

granted and Morrissette remained in custody all the way through trial and sentencing.   

Kew’s declaration included inmate Mark Scott Cleveland’s description of Morrissette’s 

purported plans to commit violence, and described Cleveland as a trustworthy informant.  

Kew did this despite contradictory entries in the OCDA managed OCII file, which included 

the words “Problem Informant” on the face page and the description of moral turpitude 

during an informant operation pre-dating Kew’s representation.   

When the defendant subsequently brought a motion to reduce bail, the prosecution 

simply presented a second informant who claimed to have overheard the confession to 

Cleveland, but it appears the prosecution never revealed its misleading account presented 

in camera nor turned over to the court or the defense the impeaching evidence about 

Cleveland included within the OCII file.  This deception appears to have deprived 

Morrissette a fair adjudication of his bail.  It further appears that the OCDA investigated 

the events related to Cleveland but took no action against Feccia or Kew, nor alerted 

Morrissette to its findings.   

People v. David Hull (pled guilty to child molestation charges in 1989):  Assistant 

District Attorney Marc Rozenberg called Mark Cleveland as a witness in a preliminary 

hearing regarding a confession he allegedly received.  Again it appears that the prosecution 

failed to turn over impeachment evidence pertaining to Cleveland, including relevant 

information located in Cleveland’s OCII file.  The magistrate found that Cleveland was not 

credible, and the court’s ruling may have prompted the OCDA’s investigation of its use of 

Cleveland that encompassed the Morrissette litigation and is contained in Cleveland’s 

OCII file.  However, again it appears that neither the investigation nor evidence related to 

Cleveland’s credibility were ever disclosed to the defense.  Hull pled guilty before trial. 
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Los Angeles County Grand Jury Report (1989-1990):  During the time in which 

Sheriff Hutchens and Undersheriff Scott were with the Los Angeles County Sheriff’s 

Department, the nation’s heretofore largest jailhouse informant scandal erupted.  The Los 

Angeles County Grand Jury issued a report describing a jailhouse informant effort as 

desperately in need of reform, with practices that perpetuated Sixth Amendment violations 

and the use of dishonesty testimony.  Several of the central practices criticized in the report 

continue to be used in Orange County through the present. 

OCSD creates an automated TRED System (1990):  According to the OCSD’s 

Custodian of Records, the OCSD has maintained a “classification records” system, 

colloquially referred to as the TRED system, which contains deputies’ notes about issues 

such as housing movements, classification decisions, and informant activities.  The 

conspired efforts to conceal the existence of TREDs during the Dekraai hearings—

culminating in findings that Special Handling deputies committed perjury—also 

corroborate that for the past quarter century OCSD deputies never even contemplated 

disclosure of TRED entries favorable to defendants and mandated for discovery under 

Brady. 

People v. John Abel (convicted of robbery-murder and sentenced to death in 1997):  

Abel was convicted of a robbery-murder based largely on the testimony of an informant 

who allegedly got a statement from him prior to his arrest at a time when they were both 

out of custody.  The witness testified that she was not promised any benefits for her 

testimony, and the jury was told in the prosecutor’s argument that she was testifying solely 

because she did not want the defendant to get away with murder.  The jury was never told 

that the witness, who was doing a lengthy prison term, was threatened with being moved 

into a prison environment which she perceived as being dangerous to her, nor that she had 

over 30 prior convictions stricken in a three-strike case to avoid a life sentence, nor that she 

was promised a transfer to federal prison.  After Abel’s death sentence, the prosecutor and 

investigating agency worked hard to get the witness an out-of-state transfer, and ensured 

that she remained housed in the California prison of her choice—despite the fact that the 
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custody level of that prison was far below the custody level called for by the witness’ 

history of violence both in and out of custody.  The amount of attention paid to her by the 

investigating officer, in the form of visits, letters, packages and money, finally reached a 

level that caused prison officials to ban the officer from the prison and launch an 

investigation into his actions. 

People v. Trinh Phuong Ha (possession for sale and transportation charges 

dismissed in 2004):  After Trinh Ha filed a motion to compel the disclosure of the 

informant or in the alternative to dismiss the case, the OCDA filed a response stating that 

“the C/I is not involved in any of the conduct that is the underlying basis for the charged 

crime.”  Responding to a writ filed in the appellate court after the trial court rejected 

defendant’s request for the informant’s identity, the OCDA switched its position and 

claimed that the defense failed to even establish there was an informant, asserting that Ha 

was on a fishing expedition.  The court of appeal suggested that the prosecution’s effort to 

defeat disclosure amounted to “unethical conduct” if an informant was, in fact, associated 

with the case.  The court of appeal indicated that it would leave it to the trial court to 

determine whether to refer the matter to the state bar once a hearing was completed.  After 

a second writ, the court of appeal found that there was an informant, and that either the 

identity needed to be disclosed or the case dismissed.   In order to avoid disclosure—and 

most likely to steer attention away from OCDA’s earlier misconduct—the case was 

dismissed. 

People v. Henry Rodriguez (convicted of special circumstances murder in 2006 

after earlier conviction from 2000 was reversed) and People v. Richard Tovar (convicted 

in 2000 of special circumstance murder):  During a 2005 in camera hearing in Rodriguez, 

the Honorable Frank Fasel ordered disclosure of Informant Michael Garrity’s TREDs, over 

repeated and strenuous objections of a Special Handling supervisor and Deputy County 

Counsel.  Despite the ruling, it appears that County Counsel, OCSD, and the Special 

Handling Unit continued to take the position that any and all information entered in 

TREDs, was non-discoverable despite Brady.  Fullerton Police Department investigators in 
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that case also directed Garrity to elicit information from Rodriguez in violation of Massiah 

and state law, and then hid their efforts until the case was reversed on appeal and Garrity 

became a necessary witness.  It appears that Defendant Tovar, who is serving a sentence of 

life without the possibility of parole, was never informed of the law violations and 

concealment by investigators. 

People v. Anthony Navarro (convicted of special circumstances murder and 

sentenced to death in 2007):  Navarro, himself a former informant for the F.B.I. and other 

law enforcement agencies, was originally charged along with four others in a murder-for-

hire plot.  Prior to the crime’s commission, Navarro allegedly discovered that another 

confidential informant had told the F.B.I. that Navarro’s informant status was known on 

the street and “it [wa]s only a matter of time before they get him.”   At trial Navarro sought 

to establish that he could not have participated in the crime with gang members because he 

himself was on the Mexican Mafia’s “green light” list of individuals to be killed on sight.  

Two days after Navarro completed several days of testimony in his own trial, a green light 

list with Navarro’s name on it was found wrapped around a slashing instrument in the cell 

of co-defendant Alberto Martinez.  Special Handling Deputy Seth Tunstall wrote a report 

and forwarded a copy to the OCDA.  However, it was never shared with the defense, and 

Assistant DA Wagner claims he never knew about its existence until 2014, when the issue 

was raised in the Dekraai hearings—even though the very same evidence found its way 

into the separate penalty phase trials of Alberto Martinez and Armando Macias.  In those 

cases, the evidence was used to help convince jurors to vote for the death penalty.  In guilt 

phase rebuttal arguments in Navarro, Wagner excoriated the defense for failing to provide 

any corroboration for the testimony of its most important witness: 

It shows you, though, that they [the defense] understand the value of 

corroborating the defendant’s testimony.   

Now, let’s relive in our minds how many times anything he ever 

testified to about this, this trial, this murder, was ever corroborated.  There, 

we just did that.  Zero.   
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Jurors certainly must have found the argument enormously compelling, though they 

likely will be appalled and pained to know that Wagner himself had rigged the proceedings 

to ensure “zero” corroboration.  But that is precisely what he did, nearly getting away with 

his claim that Tunstall’s report somehow never reached his desk.  Responding to 

heightened media attention on Navarro’s case in 2015, the head of the homicide unit since 

2011 responded with a show of indignation, angrily rejecting any possibility that his office 

would agree to a new trial for Navarro.  Wagner’s response to a reporter could not have 

been more clear: “Hell no!”  He then accompanied his show of outrage by supplying 

“proof” that during the trial he could not have possessed knowledge of the evidence seized 

from Martinez.  As will be shown, the paper trail Wagner created to prove he was in the 

dark about the green light on Navarro backfired—the authoring of a “lucky” subpoena—

and ultimately confirmed both a plan concocted eight years ago to hide his misconduct and 

the proposition that in 2007 he fully appreciated that the hidden evidence would devastate 

his case, including his chances to obtain the first death penalty verdict of his career. 

If Wagner’s misconduct had been detected, it would have stopped a conviction and 

death sentence wrongfully supported by prosecutorial misconduct.  It may have also 

stopped the rise of the future head of the homicide unit and the lead prosecutor on Dekraai, 

who would demonstrate in that case that his experience in Navarro did nothing to stop a 

win at all costs attitude that infected that litigation and undermined any reasonable faith 

that a unit under his leadership will reliably turn over mitigating evidence. 

People v. Ricardo Lopez
4
 (convicted of murder in 2009): During closing arguments 

defense counsel argued that a yet unidentified third party was responsible for shooting the 

female victim.   The prosecutor mocked what it described as the “magic man” defense in 

its rebuttal argument.  Nevertheless, approximately one year later, Oscar Moriel delivered 

                                              

4
 Although this case is not directly addressed in Defendant Wozniak’s moving papers, it is 

discussed at length in Exhibit A, at pages 49-52. 
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to law enforcement a note documenting a conversation with a fellow inmate who identified 

the killer—although the person he identified had since been killed by a SAPD officer.  

Neither the note nor the information was shared with the defendant or his counsel, and did 

not come to light until the Motion to Dismiss filed in Dekraai.  

People v. Luis Vega (case dismissed in 2010):  14-year-old Luis Vega had been in 

custody one year facing attempted murder charges that carried a potential life sentence, 

when his co-defendant Alvaro Sanchez began speaking to Oscar Moriel about the case.  

Moriel’s notes suggest the conversation took an unexpected turn when Sanchez told him 

that his co-defendant was innocent.  Although he clearly was no fan of Vega, whom he 

described as a “pussy” who “isn’t down for the neighborhood,” it still seemed “kind of 

fucked up” to Alvarez that Vega was in custody and several others who participated were 

not.  One month later, Moriel documented a conversation with another participant in the 

crime, Sergio Elizarraraz.  When Elizarraraz listed those who were involved, Vega was 

omitted again.  Neither of the two notes, though, would ever be turned over to Vega’s 

counsel, and he spent nearly two years in custody before finally being released.  During the 

Dekraai hearings, SAPD Detective David Rondou testified that he told Deputy DA Steven 

Schriver about what Moriel had learned, though the prosecutor denied any knowledge.  

Schriver also testified that the OCDA file for the case had been “lost.”  Similarly the SAPD 

file for the case did not have any reports or notes from Moriel related to Luis Vega. 

The Henry Cabrera Related Cases
5
 (Cabrera was convicted of committing 

carjackings for the benefit of the Highland Street gang in 2006 and 2009; Guillermo 

Brambila was convicted of murder in 2013):  Sergio Elizarraraz described to Moriel an 

unsolved murder, which Cabrera and fellow Delhi gang members purportedly committed in 

2007.  Two individuals—not Cabrera—were subsequently prosecuted for the murder, 

                                              

5
 Although these cases are not directly addressed in Defendant Wozniak’s moving papers, 

they are discussed at length in Exhibit A beginning at page 409. 
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Guillermo Brambila and Eduardo Garcia.  An alleged participant in the crime testified in 

the case in exchange for a reduced sentence, and asserted that Cabrera was a veteran Delhi 

member and the driver during the homicide.  SAPD Detectives Rondou and Detective 

Matthew McLeod testified in separate proceedings that Cabrera was a member of the Delhi 

gang at the time of the crime.  Garcia was acquitted, but Brambila was convicted in 

separate trials.  The court of appeal adopted the prosecution version of facts in which 

Cabrera participated in the crime as member of the Delhi gang.  (People v. Brambila 

(G047994, May, 6, 2014) 2014 Cal.App.Unpub.LEXIS 3238, p. *4.) 

However, since-retired SAPD Detective Ronald Castillo testified in the Dekraai 

hearings that just 17 days after the murder, Cabrera committed a carjacking for the benefit 

of a rival of Delhi, the Highland Street gang.  This was not the first time that Castillo 

opined as such; he had testified in a prior trial that Cabrera was a member of Highland 

Street.  His testimony was critical in convincing the jury to find the gang enhancements 

that secured Cabrera’s life sentence.  The same appellate court that repeated a rendition of 

facts in which Cabrera was a Delhi gang member in its Brambila opinion, concluded in 

reviewing this case that Cabrera was a member of the Highland Street gang and affirmed 

Cabrera’s conviction.  (People v. Cabrera, supra, 2013 Cal.App.Unpub.LEXIS 3886, at 

pp. *3-5.)  It is now clear that Brambila never received information that was inconsistent 

with the opinion of the gang expert in his case and the critical witness.  For Henry Cabrera, 

his request to have habeas counsel appointed to raise a claim that the prosecution failed to 

turn over evidence inconsistent with Castillo’s testimony that he was a member of the 

Highland Street gang was recently granted.  

Significantly, it is unlikely that since the discovery of these issues in 2014 the 

OCDA has observed its Brady obligation to disclose evidence that expert opinions of 

Rondou, McLeod, and Castillo were erroneous in the cases discussed herein.  The 

irreconcilable opinions of experts in the same agency would have seemingly also prompted 

an investigation to determine how this occurred and whether there have been erroneous 

expert opinions in other cases.  It should be noted that the court of appeal in Cabrera 
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emphasized that “Officer Ronald Castillo testified as the gang expert.  He had served 15 

years in the gang unit, including 12 years as its supervisor.  He assisted other gang 

detectives, determined whether gang charges should be filed, and interacted with gang 

members.  He had investigated more than 1,000 gang cases and interviewed more than 

5,000 gang members about their claimed territories, allies, rivals, loyalty, respect, guns, 

and graffiti.”  (People v. Cabrera, supra, 2013 Cal.App.Unpub.LEXIS 3886, at pp. *4-5.)  

This level of experience and resulting quantity of testimony suggests that an investigation 

should already be underway into the numerous cases in which Castillo (Roundou or 

McLeod) had been the gang investigator or testifying expert.   

People v. Leonel Vega (originally convicted in 2010 of special circumstances 

murder, and in 2014 the conviction was vacated and he agreed to reduced sentence of 

involuntary manslaughter):  SAPD and OCSD Special Handling deputies orchestrated an 

intentional violation of Massiah utilizing the “dis-iso scam”—placing the informant 

(Moriel) and the charged defendant (Vega) in disciplinary isolation to dispel suspicions 

that the police agent was actually an informant.  During 2014 testimony, Moriel and 

Special Handling deputies denied any such plan to coordinate the movements of Moriel 

and Vega to allow questioning about the murder.  The deputies continued to deny the claim 

even after a recording hidden for five years in the Santa Ana Police Department was 

introduced.  The recorded discussions capture Deputy Garcia, former SAPD Detective 

Charles Flynn, and Moriel discussing how to bring Moriel and his targets (Vega and Isaac 

Palacios) together.  Among the other evidence hidden from Vega were jailhouse recordings 

in which Moriel attempted to elicit a confession and Vega responded by proclaiming his 

innocence.  Significantly, after the August of 2014 ruling in Dekraai, a subpoena in the 

instant matter led to receipt of a previously undisclosed 2009 letter in which an OCSD 

sergeant wrote to the Assistant Sheriff stating that “Flynn ha[d] requested help in getting 

Moriel, an informant for SAPD, and Vega together and record any conversation they may 

have.  IRC Special Handling Deputies have come up with a plan to house both Vega 

and Moriel in adjoining cells in IRC Dis Iso.”  Incredibly, the OCSD had actually 
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memorialized the dis-iso scam in writing—yet it was hidden from Vega and deputies 

denied such a plan repeatedly in sworn testimony.   Despite the newly discovered evidence, 

the OCDA refused to disavow the conduct or initiate perjury charges. 

Additionally, Petersen turned over the four pages of notes that purportedly described 

Vega’s confession to the defense.  Among the other 200 plus pages of concealed notes 

were several additional pages from the exact same date that the alleged confession was 

documented.  On those concealed pages, Moriel wrote about doing the “dis-iso” thing 

again.  If those notes, the hidden recordings, or the hidden letter had been disclosed, 

counsel would have unquestionably brought a successful Massiah violation excluding 

Moriel’s testimony. 

Incredibly, at the Dekraai hearings, Special Handling Deputy Seth Tunstall and 

Petersen suggested that it was former federal prosecutor, Judge Terri Flynn-Peister, who 

was responsible for limiting the materials that Petersen received and could share with the 

defense.  During her testimony, Judge Flynn-Peister adamantly denied restricting the 

documents available to Petersen.  A careful study of the Vega litigation supports Judge 

Flynn-Peister’s testimony, and reveals a prosecutor committed to keeping the defense in 

the dark about Moriel.  Nonetheless, the OCDA fully adopted the rendition that Judge 

Flynn-Peister was to blame.  According to Assistant DA Wagner, Petersen stated during a 

2014 OCDA “investigation” responding to the Dekraai allegations that he did not realize 

until after the conviction that there were additional notes of Moriel that were undiscovered; 

Wagner testified he could not recall what Petersen said he did after realizing that the 

defense did not receive complete discovery.  The investigators present in the investigation 

did not record interviews, take notes, or write reports about the questioning of key 

witnesses over a number of days.  Wagner testified that he did not believe anything that 

was learned during the investigation required discovery under Brady. 

Moreover, Petersen testified in the Dekraai hearings that he had an “evolving” 

understanding of Brady.  Nonetheless, it appears that the OCDA rejected its responsibility 

to determine which of Petersen’s other cases handled over the past decade were also 
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infected by his inadequate grasp of Brady, or perhaps more accurately, his refusal to obey 

its easily understood principles. 

People v. Alberto Martinez & Armando Macias (Martinez was sentenced to death 

in 2010 and Macias was sentenced to death in 2011):  Wagner was the prosecutor of 

Martinez and Macias, along with Navarro, between 2002 and 2007.  Deputy DA Murray 

was briefly reassigned both cases, before Deputy DA Howard Gundy took over Macias.  

The slashing instrument and green light list seized from Martinez’s cell—concealed from 

Navarro who required it for his defense—was introduced in Martinez’s trial and the 

prosecutor argued that evidence supporting sentencing Martinez to death.  What Martinez’s 

jury did not ever get to hear was evidence obtained as a result of a statement taken from co-

defendant Macias by Oscar Moriel that contradicted the prosecution theory about 

Martinez’s pre-eminence in his gang.  That statement was never turned over to the defense, 

despite the fact that Deputy DA Murray was present when Moriel was interviewed about it.  

Murray and Wagner testified at the Dekraai hearings that although the prosecution was 

required to turn over the evidence under Penal Code section 1054, they were both 

inexplicably convinced that the concealment did not amount to a Brady violation. 

People v. Joe Nunez Rodriguez, Juan Lopez, & Sergio Elizarraraz (Rodriguez and 

Lopez were acquitted of special circumstances murder in 2012; Elizarraraz pled guilty to a 

reduced charge of voluntary manslaughter and was released on probation):  Two days after 

Moriel told Special Handling he could get a confession on another case, Elizarraraz was 

“coincidentally” moved into the same mod as Moriel.  Moriel detailed his conversations 

with Elizarraraz in 26 pages of notes.  Petersen did not even turn over all of those pages, let 

alone approximately 200 others.  The OCDA has conveniently chosen to ignore that neither 

Judge Flynn-Peister nor any other federal authority can be blamed for the massive 

discovery violations in this case that could have easily supported wrongful convictions of 

life without possibility of parole.  Among the pages not disclosed to the defendants were 

those reflecting Moriel’s enthusiastic desire to assist the prosecution—stating he was 

“pretty positive that I can get confession” out of Elizarraraz on the other case. 
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In addition, Petersen just happened to withhold a note written about Moriel’s efforts 

to get a confession from Co-defendant Lopez:  “I’ve been talking to Combo (Lopez) really 

well lately.  I’m building trust between the two of us so he’s not being standoffish.  

However he is avoiding speaking about his case.”  This letter was written after another 

“coincidental” movement.  Elizarraraz was moved out of the unit where he and Moriel had 

been living.  The next day Elizarraraz’s co-defendant, Lopez, arrived. 

People v. Mark Jarosik (convicted of attempted murder in 2012):  After Mark 

Jarosik was charged; he was placed in a van with a recording device and questioned by 

jailhouse informant Timothy Ryan.  At his trial, Deputy DA Jennifer Walker informed the 

judge that she planned on calling Mark Cleveland as a rebuttal witness and suggested that 

she had provided all Brady material to Jarosik.  During an admissibility hearing, questions 

emerged about Cleveland’s informant background.  After defense counsel submitted a 

written mistrial motion in which he argued that Brady material related to Cleveland’s 

informant history had not been disclosed, Walker withdrew her request to call Cleveland.  

The prosecutor also withdrew her request to call a second rebuttal witness Jeremy Bowles.  

It appears that the prosecution had also has not disclosed evidence of Bowles’ other work 

as a jailhouse informant.  Jarosik was recently granted his request to have counsel 

appointed to seek possible habeas relief. 

The Black Flag Cases: People v. Jose Camarillo, Mark Garcia, Fernando 

Gallegos, & Bernardo Guardado (three defendants pled guilty to felony assault in 2013):  

The case against Camarillo was apparently the only OCDA prosecuted Operation Black 

Flag case that proceeded to trial.   The operation was the product of a joint federal and 

local investigation into Mexican Mafia activities, with Judge Flynn-Peister being at one 

time the assigned prosecutor on the federal side.   Deputy DA Petersen did not reveal that 

he was going to call Informant Oscar Moriel until the first day of the trial, and only 

provided the defense with seven pages of notes.  This allowed Moriel to tell an 

unchallenged and wholly misleading story about his relationship with Leonel Vega, who 

was facing murder charges and was a key local Mexican Mafia leader.  Petersen and 
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Tunstall, who sat at counsel table, allowed Moriel to weave his dishonest tale with 

impunity. 

The extent to which other Black Flag litigants were deprived of informant-related 

discovery will likely never be fully addressed.  Petersen said in the Dekraai hearings, 

referring to Camarillo, et al., “I didn’t make any discovery determinations in that case,” 

indicating that Tunstall and the Task Force were responsible for the discovery decisions 

(and violations) in Camarillo.  This self-serving explanation does not explain why a deputy 

who was examining Moriel with merely seven pages of notes, when he knew from other 

cases that there were far more, did not rectify the situation—or why he sat silently while 

Moriel testified inconsistently with what he had said in other cases prosecuted by Petersen. 

None of this explains the failure of the OCDA to aggressively study the cases of 

Petersen even if his claim that he leaves the discovery responsibilities to his investigator is 

believed, particularly considering the massive problems that have followed as a result of 

his discovery practices.  If the agency has examined his cases, it would have certainly 

stumbled upon some unusual developments in the Black Flag litigation—including what 

seems to be the disappearance of any trace of some cases from the county’s computerized 

Superior Court database.
6
 

People v. Fabian Sanchez (charged with attempted murder and found incompetent 

to stand trial in 2011):  The efforts to obtain statements in violation of Massiah in this case 

are intertwined with the earlier discussion of Isaac Palacios’ case.  Perez’s notes also 

present an important picture of a jailhouse informant and the Special Handling Unit 

working together to defeat a mental health issue.  Perez indicated that he believed he could 

develop evidence to show that Sanchez was not incompetent.  After writing a set of notes 

                                              

6
 The following cases appear to have disappeared altogether from Orange County Superior 

Court’s Vision system:  Carmen Lopez (11CF1787), Eric Lopez (11CF1788),  Vidal Soto 

(11CF1790), Alberto Vasquez (11CF1786), Sixto Dimas (11CF1786), and Martin Avila 

(11CF1786). 
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that indicated all too clearly his relationship with Special Handing—“I’ve heard so much 

from you all saying that [Sanchez] is a lost cause.  Well he’s not”—Special Handling made 

arrangements for a second contact.  This time Perez’s notes were purely descriptive of an 

inmate who seemingly appeared competent.  Deputy Garcia thereafter attached only the 

latter notes to a report that he then forwarded to the SAPD.  The report did not reveal 

Perez’s identity, give any clue that there had been discussion with Special Handling and 

apparently the SAPD prior to the informant’s observations, or refer to any prior informant 

work by Perez. 

People v. Wayne Marshall (pled guilty in 2012):  Senior Deputy DA Jim 

Mendelson called Lance Eric Wulff to testify at Marshall’s grand jury proceedings to 

establish Marshall’s intent to extort money and assault another inmate.  Mendelson told the 

grand jury that the former head of the OC Skins street gang was not being motivated by 

compensation or consideration from the OCDA’s Office.  However, there was no 

discussion on the record of Wulff’s relationship with the Special Handling Unit, which 

apparently recommended him for participation on the Lockup program before the show 

was officially approved for production.  Additionally, Mendelson presented to the 

Marshall grand jury a far more minimal portrait of Wulff’s criminal conduct than had the 

prosecutor when he previously presented the case against Wulff and his co-defendants. 

People v. Derek Adams (convicted of murder in 2012):  Informant Lance Eric Wulff 

and Jeremy Bowles—two informants who worked with Special Handling and were 

suggested as participants in the Lockup television program—worked in tandem to extract a 

confession from Derek Adams.  Wulff led Adams to believe he was a heavy hitter in the 

white supremacist world stating he “was pretty much the one running the show out there 

for everyone”—though he actually at that time was an informant and a witness for the 

government against his former gang members.  Using a technique violative of the United 

States Constitution and prohibited by the Supreme Court in Arizona v. Fulminante (1991) 

499 U.S. 279 [111 S.Ct. 1246], Wulff suggested to Adams that “we need to know the story 
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now” if the target wanted to protect himself from future harm by the gangs.  Adams then 

described the crime and his role. 

Wulff testified before the grand jury, but the prosecutor failed to introduce Wulff’s 

prior convictions, his deal on his own case, the fact that Wulff had agreed to testify on two 

other cases for the government, or that he was a jailhouse informant.  

People v. Timothy Hurtado, Noel Hurtado, & Ilene Hurtado (pled guilty to child 

abuse and endangerment in 2014):  Deputy DA Howard Gundy—who led the courtroom 

litigation on behalf of the OCDA in Dekraai—called Mark Cleveland at the grand jury 

proceeding to testify about an alleged jailhouse confession by Timothy Hurtado, but did 

not disclose any of the damaging information contained in Cleveland’s OCII file.  Gundy 

also failed to correct Cleveland’s testimony that he had only provided information on two 

other cases.  Gundy offered the defendants reduced sentences and dismissal of murder 

charges, without ever sharing the concealment of evidence at the grand jury proceedings. 

People v. Leonel Garcia (pled guilty to assault with firearm in 2015):  Several days 

before Leonel Garcia’s first trial, Mark Cleveland informed detectives in a recorded 

interview by Costa Mesa Police Department—the same investigative agency as in People 

v. Wozniak—that another individual had admitted to being the shooter.  It appears that 

Garcia did not receive discovery from Senior Deputy DA Elizabeth Hatcher regarding 

Cleveland’s statements before trial.  Cleveland’s OCII file also contains a letter in which 

Cleveland discussed threats made against Leonel Garcia, directed by his co-defendant.  

Garcia was originally sentenced to 37 years in state prison before his case was reversed on 

unrelated grounds.  Last month, the defendant accepted Hatcher’s offer of 11 years, which 

allowed for Garcia’s immediate release. 

People v. Isaac Palacios (pled to one count of second degree murder in 2014, 

second murder dismissed, and received probation and “credit for time served.”):  

Informants Oscar Moriel and Fernando Perez were purported witnesses to Palacios’ 

confessions on the two originally charged murders.  Petersen turned over 26 pages of 

Moriel’s notes and 17 pages of Perez’s notes prior to the Dekraai motion being filed.  The 
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long-undisclosed Moriel notes included those in which the informant described another 

gang member as having confessed to being a shooter in one of the charged murders.  

Moreover, Palacios never learned for the first three years of his incarceration that Palacios 

had told SAPD detectives that he could “grab spots of my memory [of  Palacios’ out of 

custody confession to him] and make it seem like it was yesterday” if he received enough 

consideration on his own 2006 attempted murder.  Nine years after being charged, the 

admitted murderer of as many as six people is still waiting so see what that consideration 

will look like. 

Turning to Perez, the government’s story of how Palacios confessed to the 

informant without the intervention of law enforcement should have been far too 

embarrassing to present.  It was not.  Special Handling Deputies, at the request of a SAPD 

detective, placed a recording device between the cells of Palacios and Fabian Sanchez the 

previous month.  When this failed to yield confessions, Sanchez was moved into Perez’s 

unit.  On May 3, 2011, SAPD detectives received news that Perez had obtained a 

confession from Sanchez, and walked over for the interview.  On the very same day, 

Sanchez was moved out of the unit and Palacios took his place in the exact same cell.  At 

Perez’s interview, he claimed that just before the detectives arrived, Palacios had also 

confessed to him.  Perez began his note about Palacios’ confession with “I believe my 

mission is done . . . .”  Obviously, the mission was to obtain the incriminating statements 

the informant then described receiving.   

Not so, said Perez, Garcia, and the SAPD investigators, and prosecutors have 

accepted the perjured accounts that occurred in their midst.  In Orange County, jail 

informants have no government directed mission, even when they say they do.  Of course, 

the decision to let Palacios, a man charged with two special circumstances murders, be 

released on probation is far more revealing.  Assistant District Attorney Mark Rozenberg 

told the Orange County Register one of the reasons for the disposition was that “[w]e 

didn’t want to go through another one of those (Dekraai) hearings.”  It is ironic that in a 

case where Moriel wanted to trade testimony against Palacios for increased consideration 
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on his own case that the OCDA ultimately traded Palacios’ dramatically reduced sentence 

for the chance to avoid additional hearings and more embarrassing revelations.  If 

somehow the OCDA was simply trying to avoid the public glare, but was still deeply 

committed to protecting due process, there should already have been an exhaustive probe 

of the SAPD’s confidential informant files to determine how many recordings, reports, and 

agreements stayed hidden in the department for 5, 10, or 20 years where a veteran 

investigator like Detective Flynn would tell his informant “this [agreement] does not come 

back to anybody, you’ll never see this document again.”  With more than a year passing 

since these revelations came to light, the OCDA’s intensive probe of the SAPD’s informant 

files, Detective Flynn’s investigations, Petersen’s cases, and other related subject matters 

should have already been completed, with significant Brady disclosures already made.     

The Traveling Los Angeles Informants:  Beginning in 2010, authorities introduced 

two Mexican Mafia gang members and recidivist violent offenders turned jailhouse 

informants, Raymond Cuevas and Jose Paredes, into more than two dozen Orange County 

criminal investigations.  Although they elicited statements from defendants pre-filing, and 

their questioning thus did not violate the Sixth Amendment, these Perkins operations were 

frequently carried out in violation of another constitutional provision.  As was the situation 

with Adams and Derosas, the operations appear to have frequently been conducted in direct 

violation of the Supreme Court’s holding in Fulminante, prohibiting informants from using 

threats of violence to extract confessions.  Neither prosecutors nor law enforcement put a 

stop to such conduct, likely because such pressure tactics tend to be immensely successful.  

If this were the only issue among these cases reflective of a culture where anything goes in 

the pursuit of winning, this repeated and unchecked practice would alone be of great 

significance in evaluating the OCDA’s commitment to due process for defendants.   

But local prosecutors insisted that the identity of these informants—although 

already disclosed to some Los Angeles defendants and published in media accounts—

should not be divulged, asserting that the recordings fully encompassed their contact, while 

essentially asking to be trusted on this point.  As will be discussed, one homicide 
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prosecutor elected in his cases to hide not only the recordings, but the existence of the 

informants altogether.  After the original filing in Dekraai, some prosecutors began 

disclosing lists of the informants’ activities, but there were inconsistencies among them.  

The same games were being played in Los Angeles where a prosecutor jumbled and 

excluded entries from lists associated with Cuevas and Paredes to hide the fact that the 

informants had been working in tandem in Orange County.   

Since the filing of the Summary Motion to Dismiss, Defendant Wozniak has 

identified another reason why prosecutors in both counties would have preferred that the 

identity of Cuevas remains hidden to the greatest extent possible: he was actually called as 

a defense witness in a case in the time period when he was working as an informant—

although the fact was apparently unknown at least to the defendant.  The Los Angeles 

prosecutor attacked Cuevas as a perjurer and even called a rebuttal gang witness to support 

his attack.  These events are reminiscent of Petersen’s argument that Perez committed 

perjury in his own trial—which he later admitted in the Dekraai hearings—before Perez 

switched sides and inexplicably was cast as an informant trustworthy enough to 

purportedly put “more than one hundred felons” in custody.
7
 

                                              

7
 It appears that Perez will finally be sentenced two days after the filing of this brief.  His 

counsel understandably heralds Perez’ efforts and his supposed transformation in a brief 

submitted in support of a Motion to Strike Specified Offenses and priors.  But for the 

unusual events of the past two years, Perez almost certainly would have been sentenced 

with the OCDA’s full assistance, but with little fanfare.  Now, though, the tortured 

informant system is on full display.  In contrast to the delay in the instant proceedings—

which prosecutor Murphy began railing against as soon as defense indicated it would bring 

a Motion to Dismiss the Death Penalty for Outrageous Government Conduct—Perez’s 

prosecutor has joined in every continuance over the past six years since Perez’s conviction 

even though he was charged eight years ago.  At the insistence of the Honorable Gregory 

Prickett, the court will finally entertain sentencing arguments about a long-time street gang 

member and Mexican Mafia leader who ordered people be killed from his jail cell and 

committed perjury in his own trial.  But the perjury which was known by Petersen, 

Tunstall, and others was inexplicably not the slightest deterrent to a fruitful career as a 

jailhouse informant in which the incarceration of many apparently rested on his word.  And 

his perjury was not limited to his own case.  He committed perjury during the Dekraai 
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People v. Nuzzio Begaren (convicted of murder in 2013):  Senior Deputy DA Larry 

Yellin concealed from Nuzzio Begaren any and all evidence of the orchestrated jail contact 

between Cuevas and future prosecution witness Rudy Duran, who was also an accomplice 

in the case.  In violation of Fulminante, Cuevas convinced Duran that he would protect him 

from Mexican Mafia harm for his participation in the murder as long as he told Cuevas his 

version of the crime.  Of course, introducing the Mexican Mafia’s disapproval of the crime 

gave Duran an enormous incentive to minimize his own role in the crime—and increase the 

role of other accomplices, including Begaren—to reduce the chances of future attacks 

against himself during the period of his incarceration.   Moreover, the failure to provide 

discovery to Duran prior to his testimony against Begaren meant that he never knew that 

the threat of harm was a scam, and his motive to minimize his responsibility and shift 

blame to the defendant continued to exist during the time of his testimony.  Additionally, 

the tape memorialized the hatching of a plan for Duran to work with Cuevas to kill a 

suspect whom Cuevas said was a “rat.”  The willingness of Duran to kill a witness in the 

case would have been the centerpiece of an argument about Duran’s consciousness of guilt 

and his willingness to say or do anything to avoid incarceration.  But Begaren never knew 

about it.  And, of course, the prosecutor and his investigator’s willingness to violate the 

constitution and hide evidence was relevant to all aspects of Begaren’s defense.  Finally, 

close review of the recording confirmed that there were unrecorded conversations between 

                                                                                                                                                     

proceedings in furtherance of a version of contacts with targeted inmates that he, sheriff’s 

deputies, and prosecutors knew to be false.   The dilemma for the court is that Perez 

performed just as the government wanted—even if that performance was inconsistent with 

the values of an honorable justice system.  His efforts may indeed have led to the 

incarceration of 100 or more people, and if the number is disconnected from an analysis of 

whether a liar’s word has led to wrongful incarcerations, the number is impressive.  But 

whether Perez is rewarded or not for that effort, Judge Prickett should bring something to 

Perez’s sentencing of far greater importance than where Perez serves out his days: a call 

for investigation and re-examination of each and every case in which Perez participated (an 

investigation that should have long ago been initiated by the OCDA.) 
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informant and his target, raising the prospect that off-the-recording conversations occurred 

in other Perkins cases. 

In 2014, when the concealment by Yellin was addressed in the Dekraai proceedings, 

the response of long-time homicide prosecutor Deputy DA Larry Yellin was alarming.  He 

told a local reporter that the discovery was not required because it was “redundant” to other 

discovery.  Not only was the evidence not redundant, but no such exception exists to 

constitutionally or statutorily mandated discovery.  Yellin later acknowledged that the 

evidence should have been disclosed pursuant to Penal Code Section 1054.1, but both he 

and supervisor Wagner insisted that disclosure was not required under Brady.  Such 

responses demonstrate a deeply imbedded culture within the OCDA of refusing to either 

honor or appreciate constitutionally-based discovery requirements, and the responses 

corroborate the unacceptable risk to Wozniak that prosecutors and investigators will not 

reveal mitigation evidence.  Significantly, prosecutor Murphy has repeatedly emphasized 

in proceedings that he stands in support of Wagner and Yellin’s conduct, decision-making, 

and moral character.
8
 

                                              

8
 Murphy stated just last month: 

. . . I know Dan.  He was in my training class.  He is my immediate 

supervisor.  He is a close friend.  He doesn’t swear, your honor.  I play golf 

with him, he doesn’t swear.  He is one of the finest human beings I’ve ever 

known.  And for 22 years I’ve watched him in case after case discover 

everything. 

 You know, he is a good ethical guy.  And I’ll defend him until the day 

I die.  Especially in this context. 

. . . 

 So, yes, I’ve defended them.  I will continue to defend them. 

 Larry Yellin, the same goes for him.  He is a fine man, a devoted 

father, an excellent prosecutor.  And he is ethical as the day is long.  Okay. 

 Darren Wyatt is somebody else who is accused along with him.  He is 

a fine police officer in my experience.  I’ve done a murder case with him.  

I’ve never personally seen anything untoward at all.  He has got a special 

needs son.  He goes to Africa to dig wells.  In his free time he heroically 

saved the life of another officer who sustained very serious injuries.  It’s like 

-- he is a good guy. 
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People v. Rudy Duran (pled guilty to solicitation of murder in 2015):  At the time 

of Duran’s testimony in Begaren’s case, Duran remained uncharged as both sides 

pretended years after the crime and the charging of Begaren that decisions had still not 

been finalized for Duran.  In the tradition of so many prosecutors that have come before 

him, Yellin gave the biggest benefit to its government witness after the jury had made its 

decision believing the witness was prepared to live with whatever unknown outcome 

would come his way as long as he simply told the truth. This murderer—who unbeknownst 

to the jurors was willing to murder others to avoid conviction— received the vastly 

reduced charge of voluntary manslaughter and robbery two weeks after he happened to 

deliver the testimony the prosecutor wanted.  And two years later, those charges were 

dismissed and Duran pled to the still lesser charge of solicitation for murder and was 

released on parole.     

People v. Joseph Suess & Heriberto Calvillo (Suess was convicted in murder in 

2014; Calvillo pled guilty to voluntary manslaughter in 2014):  Yellin was required to turn 

over to both defendants those statements, recorded and unrecorded, made by Heriberto 

Calvillo to Los Angeles County informants Paredes and Cuevas, who were paid for their 

2012 effort.  A 2014 letter from Suess’ appellate counsel confirmed that the recordings had 

never disclosed.   

                                                                                                                                                     

 So, yeah, to the extent that I can I’ve defended their honor and 

integrity.  At every turn.  And I don’t apologize for that.  And I’m going to 

continue to do it if I have an opportunity to.   

 These are good people that I think that have been unfairly accused of 

misconduct.  But all of that is a side note, because none of that is happening 

in this case.  (Reporter’s Transcript (Pretrial Hearing), People v. Wozniak, 

Super. Ct. Orange County, No. 12ZF0137, July 31, 2015, pp. 795-796, 

attached herein as Exhibit C11; cf. Memorandum of Points and Authorities in 

Opposition to Nonstaturory Motion to Dismiss the Death Penalty, People v. 

Dekraai, Super. Ct. Orange County, No. 12ZF0128, filed Mar. 4, 2014, p. 76, 

attached herein as Exhibit O9.) 
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People v. Richard Ramirez (sentenced to death in 2014):  In the early summer of 

2014, Yellin was heading toward a re-trial in the penalty phase of the case against Richard 

Ramirez, when defense counsel presented an interview from Alexander Frosio and others 

inmates regarding government-directed efforts to obtain damaging penalty phase evidence 

against Ramirez.  A jail deputy had told Frosio to keep a watchful eye on Ramirez and 

“‘want[ed] to know everything [Ramirez was] doing’” in the jail.  Other inmates confirmed 

the effort.   Yet Yellin proclaimed to the press, “There is no informant; it is a public 

defender fantasy.”    In a statement reminiscent of Wagner’s angry “Hell No,” as to 

whether Anthony Navarro deserved a new trial, Yellin was furious at even a hint that he 

would not discover all to which a defendant is entitled: “I am extremely well aware of my 

obligations under the discovery statutes as well as Brady, I have honored them, I have 

honored them in this case, I have honored them in every case . . . .”  Not true.  He had not 

honored them in every case nor showed an understanding or appreciation of his obligation.  

But why would Wagner hold people accountable when such statements were proven to be 

utterly false, in view of his own conduct in Navarro and Dekraai, as will be discussed? 

Then in one of the most illustrative statements of how prosecutors assess the 

reliability of informants, Yellin wrote, “The reality is that the Orange County Jail is filled 

with criminals who should not be trusted.  This crowd includes Frosio, Ramirez….”  

The reality is instead that for the Govey prosecution team Frosio was trustworthy because 

his testimony would support a conviction.  For the Ramirez prosecution team, Frosio was a 

despicable liar because if he was to be believed it could damage and delay the case.  

The Ramirez defense team sought records, which led to a ruling by now retired 

Judge William Froeberg.  Deputy County Counsel Liz Pejeau agreed that the court could 

read a few words from what would only later be recognized as Frosio’s TRED file.  Pejeau 

would successfully stop the remainder of the TRED file from being disclosed.  The 

disclosed portion of the TRED reflected that Special Handling Deputy Tunstall had 

essentially told Frosio in 2012 that his informant services were no longer needed.  It was 

exactly what the prosecution would have wanted, particularly without the defense having 
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any idea what the rest of the file included about Frosio’s informant efforts.  This caused the 

incorrect inference to be drawn from the records that Tunstall’s entry conclusively 

established that Frosio was not working as an informant (simply because the TREDs did 

not include additional entries on that subject).  In sum, the complete TRED portrays an 

inmate actively seeking to assist while falling in and out of favor with Special Handling 

deputies—all of which should have been revealed to Ramirez.   

Informant Ruorock Cases 

People v. Bryant Islas (pled guilty to attempted murder in 2015):  Harkening back 

to the case of the wrongfully incarcerated Luis Vega, co-defendant Alvaro Sanchez and his 

uncharged accomplice told Moriel that Michael Salinas participated in the attempted 

murder.  Not only was Salinas never prosecuted—or apparently investigated—he was the 

testifying victim in Islas’ case prosecuted by Petersen.  However, Salinas’ role was not 

revealed until the Summary Motion to Dismiss was filed in this case, which was more than 

two years after Islas’ jury deadlocked. 

Additionally, after not disclosing to Islas that jailhouse informant Brian Ruorock 

had allegedly obtained a confession from him in 2011, the prosecution made a successful 

request mid-trial, following defense counsel’s questioning, to have the court prohibit 

disclosure under Evidence Code Section 1040.  However, it appears likely that during in 

camera proceedings Petersen never revealed that there existed evidence that the statements 

were either fabricated or alternatively obtained in violation of Massiah.   After these 

revelations, the prosecution agreed to dismiss several charges and enhancements allowing 

Islas to avoid a life sentence and potentially be released next year.   

The failure of the OCDA to locate the “Ruorock-case” law violations and disclose 

them to the appropriate defendants—prior to being identified in the Summary Motion to 

Dismiss—further evidences a prosecutorial agency disinterested in addressing and fixing 

governmental practices involving informants and discovery compliance.  In 2014, issues 

pertaining to Massiah, inmate movements, and discovery concealment were front and 

center via an analysis of notes by both Perez and Moriel.  One of the principal informants 
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who followed them in working on Mexican Mafia and street crime investigations was 

Brian Ruorock.  This was hardly a secret in the OCDA after Petersen was removed from 

the first Smokin’ Aces trial in part based upon repeated discovery violations related to 

Ruorock.  A decision by the OCDA to refrain from carefully analyzing the activities of the 

Special Handling Unit, the SAPD, and Petersen related to Ruorock can only be 

appropriately viewed as a decision that the conduct uncovered in Dekraai was in actuality 

acceptable and appropriate. 

People v. Oscar Najera (pled guilty to possession of a firearm and other charges in 

2012):  Oscar Najera was arrested for felony possession of a firearm and other charges just 

months after being acquitted of numerous serious charges that would have carried a life 

sentence.  The prosecutor in both cases was Petersen.  Ruorock’s notes confirm that 

immediately after Najera’s arrest on his new case the informant went to work, asking 

Special Handling Deputies to make housing movements to increase his chances of getting a 

confession, while adding “I’m making positive progress with him and feel it will be 

wrapped up before I go, but this is slowing it down – he’s already talking to me.”  His 

efforts and those of his Special Handling and SAPD teammates paid off as he soon 

announced in writing that he obtained a confession “on tape.”  Najera pled guilty months 

later undoubtedly unaware that one of the county’s prized informants had violated Massiah 

with the help, and at the very least the knowledge of Petersen and Tunstall.   

People v. Jesus Derosas (convicted of attempted murder in 2013):  According to his 

notes, Ruorock feared that his efforts to obtain a confession about Derosas’ attempted 

murder case were failing, as defendant’s friends in jail were blocking his efforts at illegally 

obtaining a confession.  Even after apparently convincing Special Handling to move a 

particularly intrusive inmate, he was unsuccessful.  Ruorock, coincidentally or otherwise, 

employed the same scam used by informant Wulff to get a confession from Derek 

Adams—suggesting to the target that he would face harm from mafia leaders unless the 

crime was described to their satisfaction.  That this effort violates the Supreme Court’s 

holding in Fulminante was clearly of little import.  Ultimately Ruorock’s persistence paid 



 

MOTION TO DISMISS - WOZNIAK 

65 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

off.  In January of 2012, Derosas wrote a letter to Ruorock describing his alleged role in 

the crime.  Per Derosas’ letter, it appears that he was confronted with the belief of Mexican 

Mafia leaders that a child was present during the time of the shooting.  The only option for 

Derosas to avoid harm was to speak about the crime and clarify that the unapproved 

conduct did not occur.  This is precisely what happened.  But the prosecution team, which 

included once again Special Handling, was going to keep the real story of what happened 

as one of its secrets.     

 The letter begins with, “Damn homie, Well, yea that fool made that shit up about 

having a lil girl with him . . . .”  He then proceeds to describe the incident, including that 

the victim took out a “shank” before the shooting.  The prosecutor in closing argument 

stated that there was no evidence that the defendants were responding to the actions of the 

victim when the shooting occurred. 

 The note was not introduced at the trial.  However, P.C. section 1054.1(b) and 

Brady required the note to be discovered to both defendants—Oscar Derosas was charged, 

as well.  It is unknown whether what Jesus Derosas wrote was discovered to the 

defendants, but it appears unlikely.  It is even more unlikely that the notes documenting 

Ruorock’s efforts to illegally obtain the statements were ever discovered. The notes should 

have been discovered both to establish the statement’s inadmissibility and to demonstrate 

the prosecution team’s willingness to engage in illegal conduct to obtain a conviction.  

Those efforts concluded with both defendants being convicted of several counts. 

People v. Ramon Alvarez (convicted of murder in 2012):  In 2011, Ruorock also 

tried to get a confession from Alvarez, but was unsuccessful.  Ruorock did, however, 

produce voluminous notes and recordings to Special Handling, none of which were 

disclosed to Alvarez.  In 2012, Informant Craig Gonzales testified as to a confession he had 

received from Ramon Alvarez 14 years earlier.  On appeal, Alvarez’s counsel challenged 

the People’s discovery of Gonzales’ informant history—unaware of the discovery 

violations surrounding Ruorock and Special Handling.  Although the court of appeal 
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affirmed Alvarez’s conviction, had the OCDA’s concealment pertaining to Ruorock been 

unveiled, the court of appeal may not have been so trusting of the OCDA’s assertions. 

People v. Joseph Govey (all charges including solicitation for murder dismissed in 

2014):  In a proffer with Senior Deputy District Attorney Jim Mendelson present, 

informant Jason Fenstermacher informed the prosecution team that the Aryan Brotherhood 

and PEN1 gangs have had irrevocable orders to kill Joseph Govey since 1996.  However, 

at Govey’s grand jury proceeding in 2011, the prosecution called three witnesses 

(including jailhouse informant Alexander Frosio) who testified as to Govey’s good 

standing with the Aryan Brotherhood and PEN1.  At Govey’s grand jury proceeding Senior 

Deputy DA Jim Mendelson withheld the impeaching information received by 

Fenstermacher.   

Additionally, for months defense counsel battled to obtain evidence about the 

informants in the case, most notably evidence pertaining to Frosio.  On the final date 

permitted for discovery compliance per an order by the Honorable Thomas Goethals—

compliance that would have led to Frosio’s TREDs being disclosed to the defense—Senior 

Deputy District Attorney Beth Costello dismissed the most serious charges (and two days 

later dismissed the entire case) instead of turning over the materials.  Costello claimed that 

she had not read the records because she elected to dismiss the case—though it makes far 

more sense that the decision-making process worked in reverse.  Was it yet another 

coincidence that Frosio’s TREDs, if disclosed, would have provided rare insights into the 

jailhouse informant program that the OCSD denied even existed during the Dekraai 

hearings, and that evidence about Frosio’s informant history was two years overdue?  

Frosio’s TREDs depicted an active jailhouse informant working for multiple agencies and 

the Special Handling Unit who according to Special Handling Deputy Larson was at one 

point  “given a chance to produce information and if he does not he will be considered for 

PC housing,” and then had his classification level adjusted to help effectuate his success.  

Costello would have had little interest in addressing these issues before a court and jury, or 



 

MOTION TO DISMISS - WOZNIAK 

67 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Larson’s later suggestion in the TREDs that Frosio was deceptively attempting to 

manipulate his housing location. 

People v. Shirley Williams (gang allegations were dismissed in 2015 after being 

convicted of committing crimes for the benefit of PEN1 in 2013):  The gang allegations 

against Govey’s co-defendant hinged almost exclusively on the assertion that Govey was a 

member of PEN1.  However, neither Mendelson nor Assistant DA Beth Costello disclosed 

Fenstermacher’s proffer prior to the trial—a proffer that included information undermining 

the gang expert’s opinion and the viability of the gang allegations.  After Williams filed a 

petition for writ of habeas corpus, the OCDA agreed to vacate the gang enhancement 

leading to Williams’ release from prison—arguably having served nearly two more years 

than she would have if the evidence had been made available to her. 

People v. Scott Dekraai (pending trial):  A close examination of the actions taken 

by the prosecution team in People v. Dekraai offers a unique window into prosecutorial 

decision making and misconduct in Orange County’s most serious cases.  Other litigation 

discussed in this motion demonstrate that the misconduct and efforts at concealment that 

have marred Dekraai can now be understood not as anomalous to the actions of the OCDA 

and the OCSD but consistent with the policies and practices that have been advanced and 

approved of for decades.  Unquestionably, prosecutions discussed in this motion echo 

loudly through a case that carries additional significance in terms of understanding the 

practices and values of the OCSD because it has been led by the chief of the homicide unit. 

Before Assistant DA Wagner, Senior Deputy DA Scott Simmons, and two 

investigators traveled to the Orange County Jail in October of 2011 to conduct an interview 

with an inmate, they already knew that his name was “Fernando Perez.”  It would take two 

years for the prosecution to provide to the defense, over its objection, evidence showing 

him to be one of Orange County’s most prolific jailhouse informants.  But the prosecution 

had all of that information available to them before they spoke.  Fernando Perez had his 

own OCII file, which showed that Deputy DA Eric Petersen had obtained approval to work 

with Perez earlier the same year.  The OCII file on Perez also included what should have 
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been a concerning entry: “PEREZ WAS TERMINATED AS A C.I. – DO NOT USE AS A 

C.I.”  Perez had hid a weapon in his home after doing an informant operation that led to the 

seizure of firearms and arrests.  The investigating officer recognized that this conduct made 

Perez untrustworthy and wisely requested the following entry in Perez’s OCII in 1989:  

“Do Not Use as C.I.”  However, the prosecution team claimed they never even examined 

Perez’s OCII file until Judge Goethals ordered informant-related discovery in 2013.  Not so 

coincidentally, two other jailhouse informants discussed in this motion also violated the 

law while working as informants—and that information was similarly withheld from 

defendants (as it would have been kept from Dekraai, as well, if Wagner and his team had 

been able to convince Judge Goethals, or even better if the defense had not brought a 

motion requesting the evidence.)  Former Assistant DA Jacobs, who was a predecessor of 

Wagner hid from Defendant Thomas Thompson the OCII file for informant Fink that 

described the informant as an “Unreliable Operator,” and described him as escaping while 

participating in an informant operation.
9
  Numerous prosecutors hid the OCII file of Mark 

Cleveland that described him as “Problem Informant,” and described him breaking into a 

house and committing a theft during an informant operation.   

Every prosecutor who failed to turn over the Brady material contained in these OCII 

files, and in the files of scores of other informants, may say their actions were 

unintentional—which, of course, is not an excuse under Brady when the information is 

accessible, because non-disclosure has the same impact on depriving the defendants of due 

process rights.  Additionally, such an explanation is simply not believable where every 

Orange County prosecutor and investigator is aware of the OCII.  

Moreover, in a declaration responsive to the Dekraai dismissal motion, Wagner 

admitted that he was told before the interview started that Investigator Bob Erickson 

                                              

9
 As previously discussed, Jacobs implied he could not have withheld OCII information 

because he was still unaware that his office even had such a system approximately 20 years 

into his service with the OCDA. 
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relayed information from Special Handling Deputy Ben Garcia “that an inmate who had 

provided reliable information on prior occasions” had received statements from Dekraai.  

Wagner also stated that Perez came to the prosecution in the “posture of a jailhouse 

snitch.”  However, in the recorded interview that followed, no questions were asked that 

would have revealed to the listener that Perez was, in fact, a jailhouse informant prior to his 

contact with Dekraai.  In actuality, Perez had worked as a jailhouse informant from July of 

2010 until October of 2011.
10

  And, as indicated previously, Perez’s counsel has recently 

stated that he will provide information that Perez has been responsible for the incarceration 

of 100 people.  The entirety of that informant work supporting these arrests occurred in this 

time period before Perez’s contact with Dekraai—and, as will be discussed, the 

prosecution’s plan was to hide all of it from the defense—a plan commenced immediately.   

Erickson wrote a report about the interview with Perez that protected his identity, 

thereby seemingly leaving the author free to at least share that the unidentified inmate was 

a jailhouse informant.  Yet, there was no mention of this seemingly critical fact, even 

though Wagner reviewed the report before it was discovered.  Wagner would later claim 

that because he only intended to introduce the recorded portion of the discussions between 

Dekraai and Perez, and would not call the informant, the defense was not entitled to 

discovery of his informant background.  However, once the dismissal motion was filed and 

the enormity of Perez’s informant background took center stage, he said his decisions to 

withhold the evidence were simply a matter of a “flawed” legal analysis.  Yet none of the 

later efforts designed to minimize the appearance of being deceptive, can explain why the 

prosecution began hiding Perez’s informant background in the initial recorded interview 

(before they had even obtained recordings between Perez and Dekraai) or why Wagner 

would have allowed Erickson to write the following, which falsely suggested that Perez’s 

claims were credible: 

                                              

10
 As will be discussed, Perez’s very first informant effort in 2010 culminated with Perez 

reporting that he had obtained a confession from Daniel Wozniak. 
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I explained to [Perez] that we were not meeting with him in exchange 

for any promises or leniency on any charges he may have pending against 

him.  [Perez] acknowledged he was not looking for any favors.  [Perez] 

stated because of the seriousness of the incident, he felt that we needed to 

know what fellow inmate SCOTT DEKRAAI had said to him.  I then 

conducted an audio digitally recorded interview of [Perez]. 

Perez was to Wagner what James Cochrum was to Judge Cloninger and what 

Edward Fink was to Michael Jacobs.  These veteran informants knew the game and 

realized that there are no better allies with whom to play than prosecutors within the 

OCDA.  When Judge Cloninger asked if Cochrum wanted something in return for his 

testimony, “Mr. Cochrum stated that, ‘Then I would prefer not to say that because then it 

would look like I was bought.’”  Nonetheless, Judge Cloninger inexplicably believed he 

could inform the Department of Corrections that “Mr. Cochrum has never even even [sic] 

hinted or suggested that his testimony  in the murder cases in question was contingent upon 

his receiving some benefit from law enforcement.”  That misrepresentation paled in 

comparison to Jacobs who hoodwinked a capital jury: 

What did either man get in exchange for his testimony?  Did they get 

anything?  What benefits are going to be—are they going to obtain by 

testifying?  Ed Fink has been an informant before and testified before.  He 

didn’t like what the defendant did, so he came to court and he didn’t ask for 

anything.  He wanted to tell you what happened because a girl died and she 

shouldn’t have died.   

However, the conduct of the Dekraai prosecution team proved that not only has 

nothing changed, but the willingness to mislead and conceal has never been greater.  

Wagner would later concede under oath that it was “fair” to say he doubted that the 

jailhouse informant was coming forward out of purely a civic duty.   

Moreover, before Erickson even wrote his report on Dekraai, the investigator 

authored a memorandum to Perez’s prosecutor, Eric Petersen.  Petersen had already 

convicted Perez of a Third Strike offense and in his trial brief requested a life sentence be 

imposed.   In the memorandum entitled “Informant Assistance,” Erickson praised Perez’s 

contribution to the Dekraai investigation, stating that Perez “may eventually be called as a 
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witness in the case against Scott Dekraai.  As the prosecutor handling Perez’s case, this 

memorandum is being directed to you for your consideration and information only.”   

Petersen was also instructed keep the letter secret as Perez’s work had not been disclosed 

to the Dekraai defense team. The letter indicated that the Dekraai prosecution team very 

much wanted Perez rewarded for his tremendous assistance in the case—while also 

preferring that if Perez ended up testifying that a court and jury be left in the dark about 

what the Dekraai team wanted for him.   

Eventually, it would become clear that Wagner’s plan was to keep all informant 

evidence away from the defense by arguing that it was irrelevant to the admissibility of the 

recordings between Perez and Dekraai, even though Perez admitted to questioning Dekraai 

and obtaining a confession before the recording device was introduced into the jail cell—

and, therefore, his status as an informant at that time was obviously relevant.   If this self-

serving and circular reasoning worked, there would be a Massiah hearing in which the 

defense would not know Perez was one of the most prolific jailhouse informants in Orange 

County history, and the prosecutor would object to any and all questions designed to obtain 

insights about his informant background during the hearing.  

But to accomplish this objective, Wagner had to push past all ethical boundaries—

into a territory where he appeared disturbingly comfortable, as demonstrated by his actions 

in Navarro.  In e-mails later obtained by the defense, Wagner can be seen as early as June 

of 2012, exploring the possibility that Perez testify in Dekraai and that Petersen not use 

him in his cases where he was a witness.  On the stand, Wagner explained his thought 

process:  “The people like Mr. Perez don’t make good witnesses; that they get worse with 

time.  The more times they testify, the worse they get.”  The e-mail showed Wagner was 

fully aware that Perez was a witness in other cases; the e-mail and testimony revealed 

more, namely that he hoped Perez’s dishonesty would not be exposed in case after case 

until after he took the stand in Dekraai.  And just coincidentally, Perez never testified 

before taking the stand in the Dekraai hearings. 
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With the benefit of hindsight, Wagner’s sworn declaration in opposition to 

Dekraai’s request for discovery, January of 2013, Wagner included two intentionally 

misleading pronouncements.  First he wrote that “Inmate F. said that he was not looking 

for any consideration, but that due to the seriousness of the case, be believed the 

prosecution should hear what defendant had told him.”  Wagner did not believe this 

personally, and indeed he knew of an abundance of evidence to the contrary, in the form of 

longstanding informant work designed to reduce the life sentence Perez was facing.  Yet 

Wagner misled by way of massive material omission.  In an e-mail exchange prior to oral 

argument Wagner was given the names of ten cases in which Perez was a potential 

testifying witness including Palacios, yet strangely was unbothered by not sharing 

information that would have fully impeached the representations that Perez was not 

seeking a benefit.  In the Dekraai hearings, Special Handling deputies claimed that they 

believed they could not speak of TREDs in open court, and were reminded through the 

prosecutor’s questioning that they could have requested to proceed via Evidence Code 

Section 1040.  Of course, the same option was available to Wagner—but the truth is that he 

knew he had a far greater chance of getting a favorable ruling if the court never heard a 

word of Perez’s prior informant work   

But Wagner was not done.  He wrote that the “OCDA has not given Inmate F any 

leniency or consideration for his efforts on this case, and– as stated to Inmate F on October 

19 –– does not intend to give Inmate F any leniency or consideration in exchange for his 

efforts on this case.”  This representation would have seemed a terrible error in view of the 

contradictory letter in which Erickson told Petersen to take into consideration his 

tremendous work on the Dekraai case.  Yet, counsel for Dekraai never raised the issue.  

Why?  More than a year after it was written, it had not been disclosed, and it would still 

take another eight more months before it was finally discovered.  But how could this 

rationally be explained by Wagner, when it was sent to Petersen 14 months earlier?   

According to the prosecutors, Erickson wrote the letter to Petersen without 

consulting with either of them.  Erickson testified that the letter was the idea of a 
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prosecutor, but definitely not Wagner or Simmons—perhaps, oddly enough, it could have 

been the brainchild of Petersen.  But certainly the homicide prosecutors must have seen the 

letter.  That did not happen either, they claimed.  But what about the fact that the letter was 

attached to e-mails sent to the prosecutors—including Wagner?  The prosecutors asserted 

under oath that neither opened their attachments, and as a result never disclosed the letter 

to the defense.     

Wagner’s story had a familiar ring to it; one in which a prosecutor somehow never 

receives a critical document that would have shown that the same prosecutor was covering 

up critical information.  In fact, such experiences have been pretty common over the years.  

Michael Jacobs somehow never ran across Russell’s report that detailed Escalera’s 

extensive informant background and his informant work, including on the day of his 

testimony. He also claimed not to know that there was an OCII system, and therefore 

missed that Fink was an “Unreliable Operator” who escaped while on an informant 

operation.  Nearly everyone who wanted Mark Cleveland to be credible must have 

similarly overlooked his OCII card, which referred to him as a “problem informant.”   

But it was Wagner himself who had the closest experience to the “unopened 

attachment” one he described.  Wagner had the good luck (for the prosecution) four years 

earlier to have not received Tunstall’s report that would have eviscerated one of his key 

arguments in the Navarro case and immediately given Navarro immense credibility, and an 

opportunity to be believed at the guilt and penalty phases of his trial.  And then, of course, 

if the prosecution’s good luck could not have gotten any better, Wagner accidentally 

subpoenaed the missing report into the Martinez case to assist the prosecution’s death 

penalty arguments in two cases. 

Fortunately, Judge Goethals rejected the arguments by Wagner and, as a result, 

thousands of pages of materials from the cases in which Perez testified could be analyzed.  

This would lead to evidence of a jailhouse informant program, hidden jail movements 

designed to violate Massiah, and revelations of misconduct in numerous cases.  Yet despite 

the powerful allegations of wrongdoing against Wagner, he would be selected by the 
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OCDA to lead an internal investigation of the allegations of misconduct raised in Dekraai’s 

motion to dismiss—though, not so unexpectedly, there was no investigation of the 

misconduct in Dekraai.  Therefore, it should come as no surprise that following this 

investigation, one in which investigators scrupulously kept their recorders off and notepads 

at their sides, Wagner declared that there was not a single piece of information that he 

needed to disclose to defense counsel under Brady, even though the conviction of Leonel 

Vega and the prosecution of Isaac Palacios, just to name two, would soon fall apart. 

During the hearings themselves, the OCDA defended any and all prosecutors, and 

members of law enforcement against any and allegations of wrongdoing—with the 

exception of Judge Flynn-Peister.   Even the obviously dishonest testimony of Special 

Handling deputies and informants was allowed to stand uncorrected.  Although Judge 

Goethals’ decision in August of 2014 did not include recusal or significant sanctions, the 

ruling should have led to an immediate probe, where the court found the following: 

Many of the witnesses who testified during the course of this hearing were 

credibility challenged.  These witnesses included current and former 

prosecutors, as well as current and former sworn peace officers.  Some 

perhaps suffered from failure of recollection.  Others undoubtedly lied. 

The court made another significant finding, as well: 

[T]his court finds that working informants and targeted inmates were 

at times intentionally moved inside the Orange County Jail by jail staff, often 

at the request of outside law enforcement agencies, in the hope that inmates 

would make incriminating statements to those informants.  Such intentional 

movements were seldom, if ever, documented by any member of law 

enforcement.  Therefore little or no information concerning these intentional 

movements was ever created or turned over to defense counsel as part of the 

discovery process. 

The response by the OCDA was one fully reflective of an agency incapable of 

recognizing the significance and depth of the problems associated with the use of 

informants and the bigger issue of strictly honoring Brady.  The office soon announced that 

it would add more paralegals.  Later, the office added training—a significant portion 

provided by Assistant DA Wagner. 
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When a second round of hearings included obvious perjury and concealment of 

unhelpful TRED records and orchestrated efforts to develop and manage informants, 

prosecutors still refused to condemn any of what they saw with their own eyes.  And, truly, 

how could they?  As this motion shows, Orange County prosecutors have benefited 

immensely from the use of informants—irrespective of their truthfulness or whether what 

they claimed to have learned was obtained legally. 

In the context of the Dekraai prosecution, there was still more to demonstrate a win-

at-all costs mentality.  Wagner, though he was the head of the homicide unit, and in that 

position arguably a legal and ethical standard bearer for the rest of the office, made the 

decision to secure Dekraai’s mental health records at all costs, even if it meant trampling 

every roadblock—be it statutory, constitutional, or ethical.  As discussed in more detail 

infra, Wagner conceded under oath that he considered Dekraai’s mental health records 

important.  Several notes reflect the state’s interest in knowing whether Dekraai would 

attempt to plead not guilty by reason of insanity, or otherwise incorporate a troubled 

mental health history into the defense’s case against death.  And so when he learned that 

the waiver initially obtained from Dekraai (who signed it in the context of an urgent 

request for his psychiatric medications) was invalid, Wagner was undeterred.  He 

nevertheless claimed that Detective Krogman returned to Dekraai entirely sua sponte, not 

at the request of the prosecutor who had learned the waiver was invalid.  In fact, Wagner 

claimed Krogman never so much as checked in with him about it first, noting that a 

suggestion by Wagner himself to do such a thing would have been problematic, ethically 

speaking.  

Even more striking is what happened next—after Dekraai, in no uncertain terms, 

flatly refused to sign the waiver required for the release of his mental health records.  

Wagner proposed to show counsel for the psychiatrist—the same counsel who had 

indicated the first waiver was defective—the video of Dekraai’s initial (still defective) oral 

waiver, where he asked for his medication, making absolutely no mention of the fact that 

Dekraai had subsequently refused to sign the only legally valid, and indeed required, 
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waiver.  Wagner could not claim that this stunning omission was due to his failure to open 

an e-mail attachment repeatedly sent to him; he knew full well that Dekraai had said no, 

which is why he hoped to share a remarkably misleading video that predated the refusal, as 

if it were the final word.  But the lawyer would not betray his client or the law so easily, 

leading Wagner to refer to him in an e-mail as the “world’s all-time namby pamby scaredy 

cat,” which in light of the totality of the evidence adduced in these cases, is telling: that is 

how Wagner viewed a lawyer committed to abiding the law rather than taking a shortcut 

that might be illegal, unconstitutional, and/or unethical.  

People v. Wozniak (pending):  The beginning of Perez’s informant career looked 

remarkably like that of Mark Cleveland’s.  Seventeen years after Anaheim detectives told 

the OCDA that Cleveland could not be trusted, a Garden Grove detective told the OCDA 

the same about Perez, with the resulting entry being placed in his OCII file: “DO NOT 

USE AS AN INFORMANT.”  However, the actions with regard to Perez and that file 

show just how little the OCII’s file system has meant over time to ensuring that wise 

decisions were being made with regard to informants—while also corroborating that 

prosecutors are rarely interested in making entries in the file or sharing entries with the 

defense as required by Brady.   

Perez was invited to become an informant within the jails after what would seem an 

informant career-ending entry was placed in his OCII file by law enforcement, and despite 

numerous reasons for prosecutors and law enforcement to suspect his motives and doubt 

his reliability.  Perez had committed perjury in his own Third Strike case prosecuted by 

Senior Deputy District Attorney Erik Petersen—a point Petersen made in closing 

argument.  Perez also planned to present false testimony to obtain a new trial—a fact he 

admitted during his testimony at the Dekraai hearings.  Moreover, Perez’s interest in 

informing in 2011 only materialized once his Mexican Mafia leadership group lost power 

and his opponent placed him on a “Hard Candy” list, making him a target for death. 

Soon after providing a biography of his life of crime to Special Handling Deputy 

Bill Grover, Perez delivered a confession from Daniel Wozniak in early July of 2010.  
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When detectives from the Costa Mesa Police Department (“CMPD”) interviewed Perez 

about those conversations on July 8, 2010, he described how he was able to build a rapport 

with Wozniak.  Perez suggested that he could attempt to obtain more information about 

subjects who appeared to be of interest to the detectives.   As a result, Perez returned to the 

housing unit the same day and obtained additional statements from Wozniak on precisely 

the subject matters of interest identified by the detectives.  Notes documenting those 

statements were forwarded to the detectives.  Five months later, CMPD Detective Jose 

Morales wrote a report regarding what was learned from Perez.  There was no mention of 

Perez’s informant background.  Six more months would pass before Perez was “signed up” 

as an informant by the Santa Ana Gang Task Force.   

Murphy has repeatedly tried to convince this Court that the Dekraai hearings were 

entirely unhelpful to the defense arguments about the contact between Wozniak and Perez, 

calling it at one point “the biggest dud as far as Daniel Wozniak goes.  Every single 

witness he [Attorney Sanders] has called has proven he is absolutely out of his mind wrong 

regarding the case against Daniel Wozniak.”  Murphy had conveniently overlooked the fact 

that the same witnesses who purportedly “proved” that defense counsel was “out of his 

mind wrong” with regard to Wozniak, denied with the same adamancy that they had any 

role in any movements designed to obtain statements from any charged defendants.   

Moreover, the revelation of the TRED records has particularly importance in the 

context of this case and Dekraai.  There were multiple occasions during the Dekraai 

hearing when questions called for reference to TREDs, which again include computer 

entries about the reasons for particular housing movements.  The following questioning, for 

example, sought answers about a particularly important movement involving Moriel and 

Leonel Vega: 

Q.  By Mr. Sanders:  Why did you move Moriel into Disciplinary Isolation? 

A.  It could be for housing location, sir.  I couldn’t tell you back then.  You 

know, that is 2009. 

Q.  Right. 

A.  I don’t know. 
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Q.  So you really as you sit there today don’t have any idea why he got put in 

Disciplinary Isolation? 

A.  I can’t account for every time he was moved and why he was moved 

to those places unless I could cross-reference it. 

Q.  Cross-reference with it? 

A.  If I knew, and so and so was housed there, and I had documentation to 

back, it but -- 

Q.  What do you mean? 

A.  I mean the notes that may have generated from Moriel.  Just by looking at 

this, I couldn’t tell you, sir. 

Q.  What would the notes from Moriel tell you about the subject matter? 

A.  It wouldn’t tell me about the movement.  It might tell me about 

information that he might have gotten from Moriel -- I mean, I am 

sorry, from Vega reference Mafia politics.  (Emphasis added.) 

Garcia, in this instance, was actively hiding the TREDs.  He was correct that the 

simple housing record “wouldn’t tell [him] about the movement,” but he also knew that the 

TRED was specifically created to include the history “about the movement” being sought 

in the questioning.  While Garcia has no choice but to suggest that he believed that TREDs 

were records that could never be disclosed—even in a court of law—the believability of 

that assertion will wither.  The credibility of this claim fails in part because each of the 

testifying Special Handling deputies hid the TREDs, including an experienced witness who 

undoubtedly well-knew that legal procedures exist for challenging the introduction of 

testimony on the grounds of confidentiality.  The believability of any claim that deputies 

believed they could provide misleading testimony if the subject matter related to TREDs, 

though, is decimated by one other critical fact: the TREDs just happen to have extremely 

helpful information for Wozniak and Dekraai, which impeaches the testimony of Garcia. 

During the hearings, Garcia stated that Perez was not an informant when he had 

contact with Wozniak, and indicated that his unit had done nothing to suggest to Perez that 

they wanted him to collect statements.  An entry in Perez’s TREDs contradicted that 

assertion and his testimony.  On June 9, 2010, Deputy Padilla made a TRED entry in 

Perez’s file, noting that he was a Total Separation Protective Custody inmate and a 

“potential victim.” 
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Two and one half hours later Padilla made a new entry: 

S/H: CHANGE IN PLAN.  ^ WILL NOT BE P/C’D AT THIS MOMENT.  ^ 

NOW A SPECIAL MANAGEMENT CASE FOR S/H.  NOTIFY IRC S/H 

IF PROBLEMS W/^.  D FLEXED TO TTL SEP L3. 

As Garcia admitted back in an interview in 2013 with prosecutors that inmates will 

not talk with other inmates who are in protective custody (“P.C.”) because they are 

perceived to be informants.  The giveaway for inmates is the blue wristband that protective 

custody inmates are given.  Therefore, in order to make informants more approachable, 

Special Handling will change informants’ classifications to Total Separation Level 3 and 

give the informants an orange wristband.  That is precisely what happened with Perez.  

Garcia knew this when he testified and lied by stating that Perez was not an informant at 

the time.  From there, Garcia’s testimony and credibility became a house of cards. 

 Garcia denied having informants in the jail—meaning only those signed up, such as 

with the Task Force—an assertion that will be shown to be blatantly false.  Perez was not 

“signed up” by the Task Force for another seven months after his wristband adjustment 

was made.  So what explains why Special Handling authorized Perez to begin doing 

informant work on June 6, 2010?  Of course, the answer is self-evident.  Garcia had lied.  

Perez joined the ranks of many jailhouse informants on that date.  And his first stop would 

be Orange County Jail’s informant tank in Mod J—exactly where Deputy Larson 

testified the informant tank was located at the second hearings in Dekraai.  It might 

have just as easily been 1981 in Mod A-4, and the informant might just as easily been 

James Cochrum, Edward Fink, or Daniel Escalera.   

Moreover, Judge Goethals’ analysis of Perez’s action with regard to Dekraai, 

although by this time he was no longer housed in an informant tank, could have just as 

easily been about the informants above and countless others (whom the OCSD and OCDA 

claimed were not working the jails at the behest of the government): 

The Neely case does stand for the proposition that the Massiah rules do not 

apply to an informant who goes to work “on his or her own initiative, with no 

official promises, encouragement, or guidance.  (Citation omitted)”  

However, in Neely the Supreme Court explained how the facts of a particular 
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case may affect that analysis.  “In order for there to be a pre-existing 

arrangement . . . it need not be explicit or formal, but may be inferred from 

evidence that the parties behaved as though there was an agreement between 

them, following a particular course of conduct over a period of time. 

(Citation omitted).”  6 Cal.4th at 915.  So it is here.  In this case, there was an 

historical “course of conduct” between Perez and his law enforcement 

handlers which establishes that this informant was in fact once again working 

on their behalf when he made inappropriate contact with this defendant.  

When Perez was “released” near this defendant's cell inside Mod L, he ate as 

any starving dog would. 

Housing records reveal that on June 16, 2010, Deputy Garcia moved Perez out of 

disciplinary isolation and into Mod J.  According to Garcia’s interview, Daniel Wozniak 

arrived in Mod J on June 17, 2010—only one day after Perez had been relocated to that 

unit.   

In an interview with Wagner and other members of the Dekraai prosecution team in 

2013, Garcia said the following about Perez’s contact with Wozniak: 

Yeah, look--they were there--yeah, I compared to when they were moved 

into that housing unit and when I received that, and it was a couple weeks.  

So it took a while for them to build a rapport.  It wasn’t that he went in there 

and just, you know, threw it all out to him.  He had to build a rapport with 

this guy, and I think that was one of the first things he really gave us showing 

that, “Hey, you know, I’m gonna tell you what people tell me, and share this 

with you.” 

In hindsight, these were more half-truths not fully appreciated until the release of 

the TRED records.  When Garcia made these statements he knew that Perez was an 

informant when he made contact with Wozniak and he knew about the building of a 

rapport, not because he figured it out through intuition or by looking at records, but 

because Perez was working for them as an informant the entire time. 

Similarly, claims that the Lockup producer, whom Grover admitted had asked for 

names of high profile inmates, simply stumbled upon Wozniak because of his “fake 

actor’s” grin just two months later, should be viewed as incredible.  The fact that an e-mail 

listing the names of two people later determined to be jailhouse informants, as individuals 
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apparently provided as recommendations by Garcia or Grover, make such claims of 

“coincidental contact” with Wozniak absurdly unbelievable. 

STATEMENT OF THE CASE 

On May 28, 2012, the Orange County District Attorney’s Office (hereinafter 

People) filed a felony complaint in case 10HF0920 against Defendant, alleging in Count 

1, a violation of section 187, subdivision (a) [Murder]; and in Count 2, a violation of 

section 187, subdivision (a) [Murder].  As to each count, the People further alleged special 

allegations pursuant to sections 190.2, subdivision (a)(1) [Murder for Financial Gain]; and 

190.2, subdivision (a)(3) [Multiple Victims]; and an enhancement pursuant to section 

12022.53, subdivision (d) [Personal Use of a Firearm].   

On June 1, 2010, Defendant appeared in Department CJ1 before the Honorable 

Stephanie George for arraignment.  The Public Defender was appointed and Defendant 

continued his arraignment to June 25, 2010. 

On June 18, 2010, the matter was advanced to June 23, 2010, in Department CJ1 

before the Honorable Walter Palmer Schwarm for arraignment.  On June 23, 2010, 

Defendant again waived his right to be arraigned and the matter was continued to July 19, 

2010. 

On July 19, 2010, the matter was heard in Department CJ1 for arraignment before 

the Honorable Walter Palmer Schwarm.  Defendant was present in court and he entered 

pleas of not guilty, and denied all special allegations and enhancements.   

After multiple continuances of the preliminary hearing, the People elected to 

proceed by way of Grand Jury Indictment (see infra).  As such, on May 4, 2012, in 

Department C-5 before the Honorable Craig E. Robison, the People dismissed case 

10HF0920.  

On May 3, 2012, the People filed an indictment against Defendant, alleging in 

Count 1, a violation of section 187, subdivision (a) [Murder]; and in Count 2, a violation 

of section 187, subdivision (a) [Murder].  As to each count, the People further alleged 

special allegations pursuant to sections 190.2, subdivision (a)(1) [Murder for Financial 
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Gain]; and 190.2, subdivision (a)(3) [Multiple Victims]; and an enhancement pursuant to 

section 12022.53, subdivision (d) [Personal Use of a Firearm].  On the same date, the 

court found a true bill and set the arraignment on the indictment for May 4, 2012.  

Defendant was in custody at the time. 

On May 4, 2012, the matter was set in Department C-5 before the Honorable Craig 

E. Robison for arraignment on the indictment.  Defendant appeared before the court, the 

Public Defender was appointed, and Defendant entered pleas of not guilty and denied all 

enhancements and allegations. 

On July 3, 2012, Defendant, by and through counsel, filed a motion to dismiss the 

indictment pursuant to section 995 and a motion to suppress evidence pursuant to section 

1538.5.   

On December 14, 2012, Defendant, by and through counsel, withdrew his motion 

pursuant to section 1538.5. 

On February 7, 2013, the People filed their opposition to Defendant’s motion 

pursuant to section 995.   

On February 15, 2013, the matter was heard in Department C-35, before the 

Honorable James A. Stotler.  As to the section 995 motion, the court read and considered 

Defendant’s 995 motion, the Grand Jury Transcript, the People’s Opposition, and exhibits 

from the Grand Jury Indictment.  Defendant’s motion was denied. 

On March 7, 2014, the matter was set in Department C-35 for pre-trial to address 

the Subpoena that was served on NBC Universal Media, LLC.  Nevertheless, no 

representatives from said organization were present on said date.  As such, with regard to 

the Subpoena, the court set a future pre-trial date of May 2, 2014, to address third party 

media organization’s response and objections to the Subpoena.  Furthermore, a back-up 

jury trial was set for June 27, 2014, in Department C-35.  Additionally, on April 15, 2014, 

Defendant served a subpoena duces tecum on 44 Blue Productions, which is also 

represented by the same law office that represents NBC Universal Media, LLC.   

On April 18, 2014, 44 Blue Productions filed its response and objections to the 
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subpoena.  On April 22, 2014, Defendant filed a motion to compel.  On May 27, 2014, 

NBC Universal Media, LLC and 44 Blue Productions filed its opposition to Defendant’s 

motion to compel.  The hearing on the motion to compel was continued several times 

before being withdrawn on August 4, 2014. 

On January 21, 2015, Defendant filed a Motion Continue the Jury Trial Date 

pursuant to section 1050. 

On January 22, 2015, Defendant filed a Summary of Motion to Dismiss the Death 

Penalty. 

On January 23, 2015, Defendant filed a Motion to Recuse the entire Office of the 

OCDA’s pursuant to section 1424. 

On January 27, 2015, the Honorable James A. Stotler recused himself from the case 

pursuant to Code of Civil Procedure section 170.1, subdivision (a)(6)(A)(i)-(iii).  On that 

same date, the case was reassigned to the Honorable Thomas Goethals.   

On January 29, 2015, the People filed an affidavit of prejudice, pursuant to Code of 

Civil Procedure section 170.6, subdivision (a).  On that same date, the matter was 

reassigned for all purposes to the Honorable John D. Conley. 

On February 5, 2015, Defendant filed an Introduction and Statement of 

Disqualification against Judge Conley pursuant to Code of Civil Procedure section 170.1 

et. al.  On February 11, 2015, Judge Conley filed an Answer pursuant to Code of Civil 

Procedure section 170.3, subdivision (a)(3).  On February 17, 2015, Defendant filed a 

Supplement Statement of Disqualification pursuant to Code of Civil Procedure section 

170.1 et. at.  On February 20, 2015, Judge Conley filed a Motion to Strike the 

Supplemental Statement of Disqualification.  On February 24, 2015, the matter was 

assigned to the Honorable Kevin C. Brazile in the Los Angeles County Superior Court.  

On February 27, 2015, Defendant filed a Request to Augment the Statement of 

Disqualification.  On March 9, 2015, the motion to disqualify Judge Conley was denied.   

On March 24, 2015, Defendant filed a writ as to the denial.  On March 30, 2015, 

the People filed an Informal Response.  On April 3, 2015, the writ was denied.  On April 
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13, 2015, Defendant filed a Petition for Review in the Supreme Court of California.  On 

June 26, 2015, the Supreme Court of California denied Defendant’s Petition for Review. 

On April 24, 2015, Defendant filed an Addendum to Motion to Compel Discovery.  

On April 29, 2015, 44 Blue Productions and Producer Suzanne Ali filed a Motion to 

Quash. 

On May 12, 2015, Defendant filed a Motion to Compel Disclosure and/or 

Discovery.  On June 24, 2015, the People filed a response.  On June 25, 2015, Defendant 

filed a Supplement to Motion to Compel Disclosure and/or Discovery.   

On July 31, 2015, the Court denied the recusal motion without prejudice, and 

granted the Pitchess motion. 

On August 3, 2015, the Court denied the People’s request for a factual finding.   

On August 7, 2015, the Court granted the Motion to Quash the Subpoenas and 

denied the Motion to Compel Disclosure. 

On August 14, 2015, the Court denied Defendant’s motion for unredacted copies of 

his TREDs and Defendant’s Motion to Compel Discovery.   

The hearing on the Motion to Dismiss the Death Penalty is presently set for 

September 25, 2015, in Department C-30.  The case is presently set for jury trial on 

October 2, 2015, in Department C-30. 

BRIEF STATEMENT OF FACTS  

The following facts are summarized from the testimony of witnesses taken during 

the grand jury proceeding on May 3, 2012, as well as prosecution discovery in the case.  

Mr. Wozniak is accused of killing Samuel Herr on May 21, 2010, and of killing Juri 

“Julie” Kibuishi on May 22, 2010, for financial gain.  After Mr. Wozniak was arrested and 

in custody, he was interrogated on several different days by detectives of the Costa Mesa 

Police Department.   

Michael Delgadillo (“Delgadillo”) is a detective assigned to the Costa Mesa Police 
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Department’s crimes against persons’ detail.  (RT:35.)
11

  He has been a police officer for 

33 years.  (RT:35.)  Detective Delgadillo testified that he was involved in the investigation 

of the deaths of Julie Kibuishi and Samuel Herr.  (RT:35.)  Detective Delgadillo testified 

that after two sergeants had interviewed Mr. Wozniak, at his residence, they formed the 

opinion that he was using Samuel Herr’s credit cards fraudulently and arrested him.  

(RT:54.)  Detective Delgadillo further testified that Mr. Wozniak’s first interview took 

place in the interview room of the Costa Mesa Police Department.  (RT:36.)  Detective 

Delgadillo stated that he read Mr. Wozniak his rights directly from a card.  (RT:37.)  

Detective Delgadillo testified that having read him his rights, Mr. Wozniak answered in the 

affirmative as to each of his rights, and when asked if he wanted to speak to police 

regarding his arrest, he said “yes.”  (RT:37-38.)  

Detective Delgadillo testified that Mr. Wozniak stated he had been approached by 

Samuel Herr to get involved in a credit card scam.  (RT:38.)  Detective Delgadillo further 

testified that Mr. Wozniak informed him that an extremely nervous and upset Samuel Herr 

had approached him at his apartment one day in an effort to get Mr. Wozniak to help him 

flee the area because of something that had happened in his apartment.  (RT:39.)  Detective 

Delgadillo further testified that Mr. Wozniak had confessed to going up to Samuel Herr’s 

apartment and to helping him flee by funneling money through Samuel Herr’s ATM card.  

(RT:40.)  The detective also testified that Mr. Wozniak said he agreed to help Samuel Herr 

because he had threatened his life and his soon to be wife’s life.  (RT:40.)  Detective 

Delgadillo testified that the interview lasted several hours and that he ended the interview 

when they decided there were no further questions for Mr. Wozniak.  (RT:41.)  In addition, 

Detective Delgadillo acknowledged that Mr. Wozniak did not confess to killing either 

victim during this first interview.  (RT:42.) 

 Detective Delgadillo testified that the day after the first interview with Mr. 

                                              

11
 Reporter’s Transcript will hereafter be referred to as “RT” followed by the 

corresponding page number(s). 
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Wozniak, a jailer contacted his superior and indicated that Mr. Wozniak wanted to speak 

with him.  (RT:43.)  Detective Delgadillo stated that when he saw Mr. Wozniak in his 

holding cell he noticed that he was nervous, anxious, and upset.  (RT:43.)  He walked into 

the holding cell and the defendant said that he needed to talk to the detective.  (RT:43).  He 

then pulled Mr. Wozniak out of the jail cell and walked him into an interview room.  

(RT:43.)  His partner, Detective Cohen, was waiting in the interview room.  (RT:43.)  

Detective Delgadillo testified that he re-Mirandized Mr. Wozniak from the same card he 

used the previous day.  (RT:44.)  The detective testified that Mr. Wozniak confessed to the 

crimes of killing both Samuel Herr and Julie Kibuishi for money, and relayed the details 

how he committed both murders and where to find the body of Samuel Herr.  (RT:47-50, 

55.)  

 Fernando Perez (“Perez”) was convicted of felon in possession of a firearm as a 

“Third Strike” in 2009, and was incarcerated in the Intake Release Center.  He was also a 

member of Mexican Mafia leader Peter Moreno’s ruling “mesa” at the jail complex.  In 

June of 2009, Perez—who had previously worked as an informant for the Anaheim Police 

Department and the Garden Grove Police Department, began having discussions with 

Special Handling deputies about providing informant assistance during his incarceration.  

On June 16, 2010, he was moved into Mod J, and one day later Mr. Wozniak was moved 

into the identical housing tank in Mod J.  Fernando Perez allegedly obtained statements 

from Mr. Wozniak while housed in the same tank that he documented in a note dated July 

1, 2010.  As will be discussed in more detail beginning at page 406, Perez forwarded a 

copy of the note to Special Handling Deputy Ben Garcia.  On July 8, 2010, Perez was 

interviewed by Costa Mesa investigators about the statements he purportedly received from 

Mr. Wozniak.  After the interview was completed, Perez returned to his tank and obtained 

additional statements from Mr. Wozniak—including those pertaining to the subject matters 

that the investigators identified as being of interest.  Perez documented those conversations 

in notes, which were then forwarded to a Special Handling deputy, who in turn handed 

them over to Detective Morales of the Costa Mesa Police Department.   
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 Over the next fifteen months, Perez worked on a daily basis as an informant in 

furtherance of numerous investigative efforts, including those directed by the Santa Ana 

Gang Task Force, the Special Handling Unit, and the Santa Ana Police Department.  In 

January of 2011, Perez signed an agreement to work as a federal informant.  His last 

documented informant activity involved capital defendant Scott Dekraai, and occurred in 

October of 2011. 

 Beginning in or around June of 2010, Special Handling deputies began working 

with Suzanne Ali (“Ali”), a producer with the Lockup program, in identifying possible 

inmates to participate in filming at the Orange County jails.  This is discussed in detail 

beginning at page 742.  In September of 2010, Ali approached Wozniak about being 

interviewed for the program, and he agreed to be questioned.  Wozniak was one of the 

featured inmates in an edition of Lockup entitled: “Unholy Trinity.”  During the interview, 

Wozniak indicated that he was not responsible for the murders.  He also discussed his life 

in custody. 

POINTS, AUTHORITIES, AND ARGUMENT 

The criminal justice system rests on the assumption that there will be institutional 

honesty and obedience to the Constitution by the prosecution and law enforcement 

agencies.  When, as in Orange County, that honesty and respect for the Constitution is 

lacking, there can be no faith in the decisions reached by the courts, particularly when 

those decisions result in the forfeiture of human life.  The Orange County District 

Attorney’s Office (“OCDA”), and related law enforcement agencies, have proved over 

decades that they are willing to decide on their own who is guilty and who is not, who 

deserves to live and who to die, and to illegally create and withhold evidence in the pursuit 

of enforcing those decisions.  The Constitution’s requirements that defendants get a fair 

trial, that jurors, rather than the government, determine outcomes in the criminal justice 

system, and that the punishment of death be determined based on facts rather than the 

government’s ability to manipulate and hide evidence, are not honored in this county.  
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Therefore, at a minimum, this county has no lawful right to seek a man’s life as 

punishment for a crime. 

I.  The Imposition of the Death Penalty Would Be Arbitrary and Capricious   

 For a variety of reasons, the imposition of the death penalty in the instant case  

would be arbitrary and capricious, and therefore in violation of the Eighth and Fourteenth 

Amendments’ ban on cruel and unusual punishment.  Those reasons include both the 

history of the use of the death penalty in California, and in the country, since the 

resumption of capital punishment in 1976, and the toxic criminal justice atmosphere that 

has been present in Orange County since the 1980s and continues unabated until the 

present day. 

 The dysfunction of the death penalty system in California was meticulously 

explained in the Federal District Court decision in Jones v. Chappell (2014) 31 F. Supp.3d 

1050.  That decision is presently on appeal to the Ninth Circuit Court of Appeals and thus 

is not binding on this court for two reasons: it is a lower federal district court decision, and 

it has been appealed.  However, the facts found by Judge Carney in that decision, and the 

constitutional implications of those facts remain applicable to the case at bar. 

 In Furman v. Georgia (1972) 408 U.S. 238, the United States Supreme Court struck 

down the nation’s death penalty statutes.  The decision was supported by multiple 

opinions, reflecting the justices’ varying reasons for finding the death penalty as it was 

then being imposed in the country unconstitutional.  However, a consistent concern 

reflected in those opinions was the arbitrariness of the imposition of the punishment: 

“In determining whether a punishment comports with human dignity, we are 

aided also by a second principle inherent in the [Cruel and Unusual 

Punishment] Clause—that the State must not arbitrarily inflict a severe 

punishment.  This principle derives from the notion that the State does not 

respect human dignity when, without reason, it inflicts upon some people a 

severe punishment that it does not inflict upon others.”  (Furman, supra at 

274; Brennan, J., concurring) 

 

“These death sentences are cruel and unusual in the same way that being 

struck by lightning is cruel and unusual.  For, of all the people convicted of 
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rapes and murders in 1967 and 1968, many just as reprehensible as these, the 

petitioners are among a capriciously selected random handful upon whom the 

sentence of death has in fact been imposed…I simply conclude that the 

Eighth and Fourteenth Amendments cannot tolerate the infliction of a 

sentence of death under legal systems that permit this unique penalty to be so 

wantonly and so freakishly imposed.”  (Furman, supra at 309-310; Stewart, 

J., concurring) 

 

“…I cannot avoid the conclusion that as the statutes before us are now 

administered, the penalty is so infrequently imposed that the threat of 

execution is too attenuated to be of substantial service to criminal justice.”  

(Furman, supra at 313; White, J., concurring) 

 

In subsequently upholding death penalty statutes passed after Furman, the Court reiterated 

the constitutional requirement that death cannot be imposed pursuant to a system that 

produces arbitrary and capricious results: 

“While Furman did not hold that the infliction of the death penalty per se 

violates the Constitution’s ban on cruel and unusual punishments, it did 

recognize that the penalty of death is different in kind from any other 

punishment imposed under our system of criminal justice.  Because of the 

uniqueness of the death penalty, Furman held that it could not be imposed 

under sentencing procedures that created a substantial risk that it would be 

inflicted in an arbitrary and capricious manner.”  (Gregg v. Georgia (1976) 

428 U.S. 153, 188). 

 

Thus, a system in which death is imposed randomly and without any logical connection to 

moral culpability or the level of societal damage caused by the crime is one that is 

forbidden by the Eighth and Fourteenth Amendments. 

 California has just such a system.  The capital punishment system in California has 

resulted in the execution of 13 people out of the more than 900 people sentenced to death 

since 1978.  94 have died of other causes, 39 have gotten relief from the federal courts and 

not been resentenced to death, and 748 remain on Death Row awaiting the outcome of their 

litigation or execution.  As of June, 2014, only 81 of the 511 people sentenced to death 

between 1978 and 1997 had completed the post-conviction review process.  Of those, 32 

were denied relief in both state and federal court.  13 were executed, 2 died of natural 

causes, and 17 are awaiting execution.  The other 49 people, constituting 60% of those who 
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completed post-conviction review, were granted relief from their death sentences from the 

federal courts. The post-conviction review process takes 25 or more years.  The 

predominant, and consistent, reason for the delay in the process is underfunding of the 

system, a conclusion that has been substantiated by multiple studies.  The California 

Commission on the Fair Administration of Justice’s June 30, 2008 Report and 

Recommendations on the Administration of the Death Penalty in California estimated that 

it would require the expenditure of an additional $100 million a year to reduce the time 

lapse between conviction and execution to 12 years.  (California Commission on the Fair 

Administration of Justice, Final Report 156-157 (Gerald Uelman ed. 2008), 

http://www.ccfaj.org/documents/CCFAJFinalReport.pdf.)  In 2011, Senior Judge Arthur 

Alarcon agreed, after conducting his own analysis of the California death penalty system, 

that underfunding was a key component in its dysfunction.  (Alarcon & Mitchell, 

Executing the Will of the Voters?: A Roadmap to Mend or End the California Legislature’s 

Multi-Billion Dollar Death Penalty Debacle (2011) 44 Loyola L.A. L.Rev. S41.) 

 The result of the broken capital punishment system in California is the random 

execution of an “arbitrarily selected few” who are killed not because of the severity of their 

crimes or even the length of time since their trials, but because of capricious factors which 

caused their cases to go through the appellate system faster than the cases of others on 

Death Row.  Additionally, the delay between the date of sentencing and the actual random 

infliction of punishment robs the death penalty of any deterrent or retributive effect it 

might have had, thus divorcing it from any legitimate penological purpose.  It has become, 

in short, the ritual killing of a handful of random victims that serves no appropriate penal 

purpose. 

 The constitutionality of the death penalty on the national level is also being 

increasingly questioned.  For purpose of the instant motion, the important thing about the 

rising criticism of the penalty is that it is based on the malfunctions of the criminal justice 

system rather than any intrinsic property of capital punishment.  For example, Federal 

Court of Appeals Judge Alex Kozinski recently published a preface to the Georgetown 
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Law Journal’s Annual Review of Criminal Procedure which enumerates multiple flaws in 

the criminal justice system which have resulted, and continue to result, in erroneous and 

random results.  (44 Geo. L. J. Ann. Rev. Crim. Proc. (2015).)  Notably, one of the myths 

of the criminal justice system that he debunks is that “prosecutors play fair:” 

“It [the Supreme Court] has also laid down some specific rules about how 

prosecutors, and the people who work for them, must behave – principal 

among them that the prosecution turn over to the defense exculpatory 

evidence in the possession of the prosecution and the police. There is reason 

to doubt that prosecutors comply with this obligation fully…[W]e have what 

I have described elsewhere as an ‘epidemic of Brady violations abroad in the 

land,’ a phrase that has caused much controversy but brought about little 

change in the way prosecutors operate in the United States.”  (44 Geo. L. J. 

Ann. Rev. Crim. Proc. at pp. viii-ix.) 

 

Judge Kozinski cites the Dekraai case and the situation in Orange County as an example of 

prosecution failure to turn over exculpatory evidence, noting:  “Pulling an elephant’s teeth 

is surely easier than extracting exculpatory evidence from an unwilling prosecution team.” 

(supra at xxvi). 

 All of the concerns raised by Judge Kozinski, including the fallibility of juries and 

the risks of putting too much trust in certain kinds of evidence, are reasons why death 

sentences are arbitrary and capricious—the less reliable the fact-finding process, the more 

likely that any resulting death sentence is not based on a moral weighing of the facts but on 

misconceptions and erroneous conclusions.  For example, in the context of capital 

litigation, exculpatory evidence that must be turned over by the prosecution includes 

mitigating evidence, and the impact of depriving a defendant of such evidence that is in the 

possession of law enforcement is enormous, and can be fatal.  The penalty determination 

process is supposed to be twelve people reaching independent moral decisions about the 

appropriate penalty for an eligible murder based on all relevant information.  Any piece of 

mitigating evidence may be sufficient for any juror to decide that life is the correct 

punishment.  When jurors are not given all of the available and admissible information, or 

worse, when the concealment of evidence enables the prosecution to give the jury a false 

narrative of the case, then any resulting death sentence is arbitrary and capricious because 
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it is not based on the moral imperatives of the case but on the ability of the prosecution to 

game the system. 

 Even some members of the United States Supreme Court have begun to question 

whether the death penalty as practiced in this country violates the Constitution.  Justice 

Breyer dissented in the recent decision in Glossip v. Gross (2015) ___ U.S. ___, 135 S.Ct. 

2726, which upheld Oklahoma’s execution protocol, by asking for full briefing on the 

question.  Obviously, Justice Breyer’s opinion is not authority for anything, but the 

potential areas of concern which he identified all directly pertain to California’s death 

penalty system and render that system unconstitutional.  The first is the lack of reliability 

of the fact-finding process.  California has had its share of wrongful convictions (according 

to Death Penalty Focus, more than 200 have been identified, some of them of people 

condemned to death (http://www.deathpenalty.org/article.php?id=407).  Although Justice 

Breyer focused primarily on findings about guilt, it is submitted that unreliability in the 

fact-finding process involved in the penalty phase is equally, if not more, problematic.  

Again, if a jury is not provided with the facts relevant to its decision, any result is 

definitionally arbitrary and capricious.  The second is the general arbitrariness of the 

imposition of death.  Whether a death sentence is imposed in California is as dependent 

upon the race of the victim and the location of the crime as any other factor.  (See, e.g., 

“Impact of Inappropriate Factors on Death Sentencing in California Homicides, 1990-

1999, The Empirical Analysis,” Glenn L. Pierce and Michael L. Radelet, 46 Santa Clara L. 

Rev. 1 (2005).  Approximately 60% of California’s death row inmates come from 5 of 

California’s 58 counties. Orange County is the third highest of these; Los Angeles and 

Riverside Counties have the highest percentages of convicted people on death row and 

Alameda and San Diego County have the fourth and fifth highest percentages.  Thus, in 

this state, capital punishment is primarily used by the southern jurisdictions. 

(http://www.cdcr.ca.gov/Capital_Punishment/docs/CondemnedInmateSummary.pdf). 

Third, the delay between sentence and execution divorces death sentences from legitimate 

penological purposes.  As previously discussed, the post-conviction delays in California 
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cases are extraordinary.  Finally, the national decline in the use of the death penalty 

indicates that it is an increasingly rare punishment.  Indeed, in the nation, fewer than 1% of 

the counties (10 counties, including Orange County) account for 27% of the national death 

row population.  (“The 2% Death Penalty,” October, 2013, Death Penalty Information 

Center, http://www.deathpenaltyinfo.org/documents/TwoPercentReport.pdf).  Thus, both 

in California and nationally, the death penalty is imposed in an increasingly small number 

of jurisdictions. 

 All of these problems identified by judicial officers and legal commentators are 

reasons why the death penalty as implemented in this state is unconstitutional.  The 

criminal justice system has inherent flaws which render its results insufficiently reliable to 

support the taking of human life, the legal machinery results in the divorce of death 

sentences from appropriate penological purposes, death sentences are handed down only in 

a small minority of geographical locations and are statistically correlated with improper 

considerations, and the actual imposition of death on an sentenced inmate is completely 

random and arbitrary rather than based on severity of crime or moral culpability of the 

inmate.  But in Orange County, the arbitrariness and capriciousness of the imposition of a 

death sentence is not just affected by these systemic factors.  A death sentence imposed in 

this county is also arbitrary because of the systematic violation of the requirements of 

Brady v. Maryland by prosecutors and law enforcement.  This violation means that no 

defendant at risk of a death sentence can be assured that he is provided all exculpatory 

evidence, including mitigating evidence, in the possession of the state. 

 As a preliminary matter, it must be noted that should the instant Court remain as the 

judicial officer in this case, the adjudication this motion will be compromised.  The current 

judge was a high-ranking member of the Orange County District Attorney’s Office during 

the life span of a number of cases that will be discussed hereafter.  Additionally, he is a 

witness to events involving a specific case encompassed in this motion.  Thus, even beyond 

his personal role in a case involving several of the issues relevant to this motion, the Court 

will necessarily be affected by his experience with the very people and the very cases 

http://www.deathpenaltyinfo.org/documents/TwoPercentReport.pdf
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discussed in this motion, including District Attorney Rackauckas.  Under these 

circumstances, the Court’s professional life experience will necessarily have an impact on 

any decisions made as to the instant motion, including whether the Court will be called as a 

witness; whether hearings will be held; the scope of any such hearings; and of course, the 

ultimate factual and legal determinations.  The defendant is entitled to have those decisions 

made based on the facts and the law rather than on any extraneous information or motives.  

Therefore, the adjudication of the issues in the instant motion by the current judicial officer 

is an additional factor that contributes to the arbitrariness and capriciousness of any death 

sentence that might be reached in Defendant’s case. 

 The criminal justice system rests on some basic assumptions about how the 

executive branch, including prosecutors and law enforcement officers, behaves in its 

interactions with the judicial branch and with the people of the community.  One core 

assumption is that the executive branch’s interest lies not in winning but in seeing justice 

done. 

Society wins not only when the guilty are convicted but when criminal trials 

are fair; our system of administration of justice suffers when any accused is 

treated unfairly.  An inscription on the walls of the Department of Justice 

states the proposition candidly for the federal domain: “The United States 

wins its point whenever justice is done its citizens in its courts.”  A 

prosecution that withholds evidence on demand of an accused which, if made 

available, would tend to exculpate him or reduce the penalty helps shape a 

trial that bears heavily on the defendant.  That casts the prosecutor in the role 

of an architect of a proceeding that does not comport with standards of 

justice, even though, in the present case, his action is not “the result of guile.”  

[Citation.]  (Brady v. Maryland (1963) 373 U.S. 83, 87-88, fn. omitted, 

(hereafter Brady).) 

 Because of this faith that the criminal justice system has in the prosecution and law 

enforcement to serve justice, it trusts that the prosecution team will not take improper 

advantage of the power of the state by keeping information away from criminal defendants.  

For this same reason, Brady enforcement is self-executing—there is no mechanism for 

defendants to enforce compliance pre-trial.  A defendant’s only recourse in the case of a 
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prosecutor or law enforcement officer withholding evidence lies in the hope that he 

somehow discovers the existence of such evidence for use in post-trial proceedings.  This 

mechanism works reasonably well in a system where the withholding of information from 

the defense is a rarity rather than an institutional imperative—a system in which occasional 

Brady errors are immediately rectified by the prosecutorial agency involved, and in which 

that agency is vigilant in its adherence to the rule of law and the ethical responsibilities that 

come with its enormous power.   

For nearly five years, Wozniak has been housed in a jail operated by the OCSD.  

Each moment of his incarceration has presented an opportunity for him to engage in 

conduct that is mitigating; conduct (which may or may not be supported by statements) 

that, if observed or heard, could alone mean the difference between a life and death 

verdict—if available for consideration.  (Pen. Code § 190.3(k).)  It is now clear that the 

OCSD long ago created an informant operation within the jail designed to observe and 

report on the statements and activities of fellow inmates, and in particular from high profile 

defendants such as Daniel Wozniak.  In fact, one of Special Handling’s premier 

informants, Fernando Perez, reported statements that he allegedly received from Wozniak.  

But what Perez collected was perceived to be helpful to the prosecution.  The key question 

for this analysis, though, is whether the OCSD (and the OCDA) can be counted on to share 

with defendants—and in particular this defendant— evidence obtained from informants 

that is helpful to the defendant. 

Therefore, when the government, as it does here, shows that it has no intention of 

living up to its obligation to disclose favorable information to the defense, there is no way 

to ensure that the defense can investigate and present evidence to a jury that is relevant and 

probative on the issue of penalty. 

 The legitimacy, constitutional as well as moral, of the death penalty rests on the 

defense’s ability to provide a jury with all legally relevant evidence of mitigation.  If the 

defense cannot do that, because the government withholds information from it, any 

resulting death sentence is arbitrary and capricious because it is not based on the guided 
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discretion of a jury that is given all the information it legally needs to make its decision.  

The Supreme Court of the United States has made it clear that the death penalty is only 

constitutionally permitted when the jury is given all available mitigating evidence: 

In summary, the concerns expressed in Furman [v. Georgia (1972) 408 U.S. 

238,] that the penalty of death not be imposed in an arbitrary or capricious 

manner can be met by a carefully drafted statute that ensures that the 

sentencing authority is given adequate information and guidance.  As a 

general proposition these concerns are best met by a system that provides for 

a bifurcated proceeding at which the sentencing authority is apprised of the 

information relevant to the imposition of sentence and provided with 

standards to guide its use of the information.  (Gregg v. Georgia (1976) 428 

U.S. 153, 195.) 

“Thus, in order to meet the requirement of the Eighth and Fourteenth Amendments, a 

capital-sentencing system must allow the sentencing authority to consider mitigating 

circumstances.”  (Jurek v. Texas (1976) 428 U.S. 262, 271.) 

A third constitutional shortcoming of the North Carolina statute is its failure 

to allow the particularized consideration of relevant aspects of the character 

and record of each convicted defendant before the imposition upon him of a 

sentence of death. … A process that accords no significance to relevant facets 

of the character and record of the individual offender or the circumstances of 

the particular offense excludes from consideration in fixing the ultimate 

punishment of death the possibility of compassionate or mitigating factors 

stemming from the diverse frailties of humankind.  It treats all persons 

convicted of a designated offense not as uniquely individual human beings, 

but as members of a faceless, undifferentiated mass to be subjected to the 

blind infliction of the penalty of death.  (Woodson v. North Carolina (1976) 

428 U.S. 280, 303-304.) 

[W]e conclude that the Eighth and Fourteenth Amendments require that the 

sentencer, in all but the rarest kind of capital case, not be precluded from 

considering, as a mitigating factor, any aspect of a defendant’s character or 

record and any of the circumstances of the offense that the defendant proffers 

as a basis for a sentence less than death…Given that the imposition of death 

by public authority is so profoundly different from all other penalties, we 

cannot avoid the conclusion that an individualized decision is essential in 

capital cases. . . . The nonavailability of corrective or modifying mechanisms 

with respect to an executed capital sentence underscores the need for 

individualized consideration as a constitutional requirement in imposing the 

death sentence. . . . 
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There is no perfect procedure for deciding in which cases 

governmental authority should be used to impose death.  But a statute that 

prevents the sentencer in all capital cases from giving individual mitigating 

weight to aspects of the defendant’s character and record and to 

circumstances of the offense proffered in mitigation creates the risk that the 

death penalty will be imposed in spite of factors which may call for a less 

severe penalty. When the choice is between life and death, that risk is 

unacceptable and incompatible with the commands of the Eighth and 

Fourteenth Amendments.  (Lockett v. Ohio (1978) 438 U.S. 586, 604-605, 

original emphasis, fns. omitted.) 

 Most recently, litigation in Dekraai has proven that the OCSD has been collecting 

information about inmates for decades, and has been unwilling to disclose that 

information—despite its legal responsibilities—absent a court order.  As nearly all of the 

pertinent evidence is wholly unknown to the defense, defendants have been unable to make 

a request for even prompt judicial adjudication.  That remains the situation today.  Whether 

the refusal to disclose evidence included in TRED and other sources is rooted in stunning 

disrespect for legal mandates or a complete breakdown in training—the latter having been 

suggested in recent testimony—the impact on defendant due process protections is 

identical.  As it relates to the OCSD, there is simply no rational basis for concluding that 

the OCSD ever will release mitigating evidence in its possession. 

 A study of the OCDA’s practices over the past several decades in the context of 

informants, discovery practices not directly related to informants, its response to being 

apprised of discovery violations in the past 18 months, and the reaction of the prosecutor in 

the case at bar to revelations of historic and continuous Brady violations, independently 

and collectively demonstrates that its imposition in this case would be arbitrary and 

capricious.  Although the Brady violations chronicled in this motion primarily relate to 

informant information, there is no rational reason to suppose that the failure to follow time-

hallowed constitutional requirements only exists in those cases involving informants.  

Institutions that are willing to violate the precepts of fairness in order to deprive juries of 

the information that they need to make a decision which could result in lengthy 

incarceration or death in cases involving informants must be assumed to be willing to 
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violate those precepts in all cases.  Thus, there can be no faith in any result reached in a 

capital case in Orange County until there has been a fundamental change in how the 

government perceives its constitutional obligations. 

II.  Outrageous Government Conduct 

 Both California and federal courts have acknowledged that there may be 

circumstances under which the conduct of the government in a criminal prosecution 

violates a defendant’s constitutional rights to the extent that the only appropriate remedy is 

dismissal of the charges.  (United States v. Russell (1973) 411 U.S. 423, 431-432; Rochin 

v. California (1952) 342 U.S. 165, 173-174; People v. Smith (2003) 31 Cal.4th 1207, 1223-

1224.)     

In Rochin v. California, supra, 342 U.S. at pp. 171-172, the Supreme Court of the 

United States held that the Due Process Clause grants courts the power to dismiss criminal 

cases when outrageous government conduct is present.   

In each case “due process of law” requires an evaluation based on a 

disinterested inquiry pursued in the spirit of science, on a balanced order of 

facts exactly and fairly stated, on the detached consideration of conflicting 

claims [citation], on a judgment not ad hoc and episodic but duly mindful of 

reconciling the needs of both continuity and of change in a progressive 

society.  (Id. at p. 172, emphasis added.) 

Therefore, when the government’s conduct goes beyond “private sentimentalism about 

combatting crime too energetically” to the point that it “shocks the conscience,” a reversal 

is required on the grounds of outrageous government conduct.  (Ibid.) 

The Court anticipated that “we may some day be presented with a situation in which 

the conduct of law enforcement agents is so outrageous that due process principles would 

absolutely bar the government from invoking judicial process to obtain a conviction 

[citation].”  (United States v. Russell, supra, 411 U.S. at pp. 431-432.)  However, a 

dismissal for outrageous government conduct “come[s] into play only when the 

Government activity in question violates some protected right of the Defendant.”  

(Hampton v. United States (1976) 425 U.S. 484, 490; cf. People v. McIntire (1979) 23 
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Cal.3d 742, 748 fn. 1 [“Sufficiently gross police misconduct could conceivably lead to a 

finding that conviction of the accused would violate his constitutional right to due process 

of law.  [Citation.]”].)   

Last year, the Fourth District, Division Three, Court of Appeal analyzed the legal 

history and precedent for dismissing a case due to outrageous government conduct.  (See 

People v. Guillen (2014) 227 Cal.App.4th 934, 1002-1013 (hereafter Guillen).)  In Guillen, 

the defendants filed a motion to dismiss based on outrageous government conduct.  They 

argued their due process rights were violated, emphasizing the following: (1) the OCSD 

deputies “green-lighted,” or approved, an assault and the OCSD prevented a complete and 

independent investigation; (2) the OCSD had a conflict of interest in investigating itself, 

and the OCDA should have referred the matter to the Attorney General; (3) the OCSD 

conspired to testify falsely, withhold evidence, and fabricate evidence presented to the 

grand jury; and (4) the OCDA acquiesced to the OCSD’s misconduct by failing to 

prosecute OCSD deputies.  (Id. at p. 960.)  The Court, however, concluded that the 

appellant was unable to establish that the OCSD or the OCDA interfered with their right to 

effective assistance of counsel or another constitutional right preventing them from 

receiving a fair trial.  (Id. at p. 1010.)  The court emphasized that outrageous government 

conduct is established only “‘when the government activity in question violates some 

protected right of the defendant.’”  (Id. at pp. 1003-1004, original emphasis.)   

In Guillen, the court noted that in each of the California court cases where 

outrageous government conduct required dismissal, “the government violated a 

fundamental right of the defendant, the attorney-client relationship, and prevented them 

from receiving a fair trial.  [Citations.]”  (Id. at p. 1007.)  The repeated interference with 

the right to counsel is a basis for dismissal of the death penalty.   

It should be emphasized that there is overlapping evidence supporting the two bases 

for dismissal.  For instance, the defense presents evidence in this motion that informant 

Perez’s repeated elicitation of statements from Wozniak and the elicitation of statements 

from Wozniak by Lockup—subsequently broadcasted—was prompted by members of the 



 

MOTION TO DISMISS - WOZNIAK 

100 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Special Handling Unit.  The deception that has surrounded Special Handling’s interference 

in the Sixth Amendment rights of the inmates within the jail, and the long standing 

concealment of both evidence related to their role in dealing with the informants and their 

memorialization of jailhouse informant activities they supervise, supports both theories for 

dismissal.  Deception during the Dekraai hearings about the use of jailhouse informants 

and the existence of evidence that would have been responsive to earlier questioning, 

including TREDs, resulted in extraordinary judicial findings about the attempts at 

deception of two Special Handling deputies.  One of those deputies, Ben Garcia—despite 

his protests to the contrary—was one of the primary handlers for Informant Perez.  Both he 

and Deputy Seth Tunstall, also had roles in the production of the MSNBC Lockup 

program: Garcia as someone who assisted producer Suzanne Ali and Tunstall who 

appeared on the program, admitting in the Dekraai hearings that he had “acted” for the 

cameras. 

While the situation in Morrow v. Superior Court (1994) 30 Cal.App.4th 1252, 

hereafter Morrow, is not the same situation as here, the prosecution team’s actions in this 

case, related to the elicitation of statements from Wozniak, include similarities with the 

deceptive practices employed in that case.  In Morrow, the deputy district attorney sent an 

investigator to eavesdrop on the defendant’s conversation with his attorney, and then to 

report the matter back to her.  (Id. at p. 1255.)  When the matter was investigated, the 

deputy district attorney’s investigator refused to explain her conduct or disclose what she 

heard.  (Id. at p. 1256.)  The deputy district attorney, on the other hand, fabricated the 

excuse that the investigator was only sent over for the “safety” of the defense attorney.  

(Ibid.)  Furthermore, the deputy district attorney “said she had a very strong case and did 

not send the investigator over . . . for the purpose of gathering information.”  (Ibid.)  Yet, 

the deputy district attorney made an inconsistent explanation in an earlier report.  (Ibid.)  

As a result, the defendant filed a motion to dismiss based on prosecutorial misconduct that 

was denied by the trial court.  (Id. at pp. 1256, 1258.) 
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The court of appeal, however, found that the outrageous government conduct 

warranted a dismissal.  (Id. at p. 1263.)  The prosecution team is required not to “‘act in a 

manner that circumvents and thereby dilutes the protection afforded by the right to 

counsel.’  [Citation.]”  (Id. at p. 1262.)  “By conspiring to violating [the defendant]’s 

constitutional rights, the prosecutor struck a foul blow.”  (Ibid.)  The court of appeal aptly 

explained, 

We would be remiss in our oaths of office were we to discount or trivialize 

what occurred here.  (Rochin v. California, supra, 342 U.S. at p. 169, 72 

S.Ct. at p. 208, 96 L.Ed. 183, 188.)  The judiciary should not tolerate conduct 

that strikes at the heart of the Constitution, due process of law, and basic 

fairness.  What has happened here must not happen again.  The prosecutor 

“used methods that offend ‘a sense of justice.’”  [Citation.]  This is conduct 

which “shocks the conscience.”  [Citation.]  (Morrow, supra, 30 Cal.App.4th 

at p. 1263.) 

A related argument for dismissal based upon outrageous government conduct 

requests that this Court consider what has been recently learned about the activities of these 

agencies, both in terms of informant-related misconduct and concealment, as well as 

evidence of a broader culture of constitutional and statutory discovery violations that exists 

both in the OCDA, the OCSD, and other law enforcement agencies, in support of a finding 

that Defendant’s due process rights have been violated.  As referenced in the introduction, 

this assertion requires that the court re-examine its requirement that the defense identify 

how the defendant was deprived the right to a fair trial.  In Orange County, the burden 

must appropriately shift to the prosecution when the actions of the prosecution team 

demonstrate that its actions have advanced an inculcated governmental response rooted in 

withholding favorable evidence from defendants, and this has occurred for decades.  How, 

for example, could the defendant in this case ever know what the OCSD’s Special 

Handling Unit has withheld from him when key members of that unit pronounced they 

never followed or understood Brady, and then enhanced our understanding of the danger 

they present by committing perjury related to this very subject matter. 
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The OCSD and OCDA, through scores of decisions, have created a justice system 

that is without the most minimal or reasonable certainty that helpful evidence will be 

handed over by them.  In actuality, the actions demonstrate a reasonable certainty that 

helpful evidence will not be disclosed by them.  These are choices that have been made in 

apparent perpetuity by these agencies, and without the slightest consequence.  They now 

lack the moral authority to complain of the consequences.  It is their turn to look victims in 

the face and tell them that any failures of hoped for punishment rest squarely on the 

shoulders of the government—and explain that they cannot prove that the defendant will 

receive a fair trial at the penalty phase of the defendant’s case. 

Through their improper use and concealment of informant related evidence—now 

better understood—the OCDA and the OCSD have given a window into, not only 

informant misconduct, but also into their at best stunning disinterest in Brady and statutory 

discovery requirements.  The decision to faithfully protect the wrongdoers, and even cast 

them as the victims, further shows that the prosecution team in this case cannot be trusted 

to comply with constitutional and statutory mandates. 

Although defendants must overcome a “high bar” to obtain a dismissal based on 

outrageous government conduct, the conduct of both the OCSD and the OCDA goes well-

beyond “‘passive tolerance’” or overly energetic law enforcement.  Here, their conduct 

shocks the conscience. 

It should also be emphasized that unlike the other cases discussed in this section, the 

Defendant is not seeking that the government be barred from prosecuting him.  Rather, he 

is merely seeking that he not be forced to undergo a penalty phase that has been deprived 

of any reasonable certainty to include all relevant mitigation evidence and evidence that 

could damage the prosecution’s presentation of aggravating evidence.  Again this case does 

not implicate the identical rights involved in most outrageous government conduct cases: 

“‘[D]efendant’s right to a fair trial and the People’s right to prosecute persons believed to 

be responsible for the commission of serious crimes.’  [Citations.]”  (Guillen, supra, 227 

Cal.App.4th at pp. 1006-1007.)  It is the defendant’s right to a fair and reliable penalty 
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phase, in which the jury is given all of the reasons why his life should be spared, that far 

outweighs the state’s interest in killing him as opposed to incarcerating him for the 

remainder of his life. 

III.  OCSD’s Special Handling Unit Is Part of the Prosecution Team 

A prosecutor’s duty under Brady to disclose material exculpatory 

evidence applies to evidence the prosecutor, or the prosecution team, 

knowingly possesses or has the right to possess.  The prosecution team 

includes both investigative and prosecutorial agencies and personnel.  

[Citations.]  The prosecution must disclose evidence that is actually or 

constructively in its possession or accessible to it.  [Citation.]  (People v. 

Jordan (2003) 108 Cal.App.4th 349, 358.) 

The Supreme Court of California explained the dangers of limiting the definition of the 

prosecution team to one a single governmental agency (such as the OCDA): 

Courts have thus consistently “declined ‘to draw a distinction between 

different agencies under the same government, focusing instead upon the 

“prosecution team” which includes both investigative and prosecutorial 

personnel.’”  [Citation.]  “A contrary holding would enable the prosecution 

‘to avoid disclosure of evidence by the simple expedient of leaving relevant 

evidence to repose in the hands of another agency while utilizing his access 

to it in preparing his case for trial.’”  [Citations.]  (In re Brown (1998) 17 

Cal.4th 873, 879.) 

Although this discovery obligation is very broad, it “does not extend to all law enforcement 

authorities everywhere in the world but . . . only to law enforcement authorities who were 

involved in the investigation or prosecution of the case.”  (In re Steele (2004) 32 Cal.4th 

682, 696, emphasis added.)  Hence, “[t]he important determination is whether the person or 

agency has been ‘acting on the government’s behalf’ [citation] or ‘assisting the 

government’s case’ [citation].”  (People v. Jordan, supra, 108 Cal.App.4th at p. 358, 

emphasis added; see e.g., People v. Uribe (2008) 162 Cal.App.4th 1457, 1481 [finding that 

medical personnel gathering sexual assault evidence were in fact “part of the ‘prosecution 

team’ for Brady purposes’”].) 

Contrary to the prosecution’s assertion, “acting on the government’s behalf” or 

“assisting the government’s case” does not require the OCDA’s (or the Costa Mesa Police 
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Department’s) request.  (See Peoples Response to Defense Motion to Compel Discovery 

from MSNBC, People v. Wozniak, Super. Ct. Orange County, No. 12ZF0137, filed June 

24, 2015, attached herein as Exhibit B8.)  Rather, it merely requires that the agency 

(OCSD’s Special Handling Unit) has been investigating the case in some form or 

fashion—such as through the use of informants or by directing the media to elicit 

information from charged defendants about their charged offenses—for the purpose of 

assisting the government’s case.  For, “[t]he government cannot with its right hand say it 

has nothing while its left hand holds what is of value.  [Citations.]  The government in the 

form of the prosecutor cannot tell the court that there is nothing more to disclose while the 

agency interested in the prosecution holds in its files information favorable to the 

defendant.”  (United States v. Wood (9th Cir. 1995) 57 F.3d 733, 737.)
12

  

In previously filed moving papers and in oral argument, the People have relied on 

cases such as People v. Ervine (2009) 47 Cal.4th 745, and People v. Jacinto (2010) 49 

                                              

12
 The American Bar Association’s Model Rules of Professional Responsibility bestow 

certain heightened requirements on prosecutors in criminal matters.  Moreover, in regards 

to extrajudicial statements, the prosecutor’s duties extend beyond just the district attorney’s 

office, in that the prosecutor must “exercise reasonable care to prevent investigators, law 

enforcement personnel, employees or other persons assisting or associated with the 

prosecutor in a criminal case from making an extrajudicial statement that the prosecutor 

would be prohibited from making . . . .”  (ABA Model Rules Prof. Responsibility, rule 

3.8(f), emphasis added.)  In fact, Comment 6 to Rule 3.8 further states: 

Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate 

to responsibilities regarding lawyers and nonlawyers who work for or are 

associated with the lawyer’s office.  Paragraph (f) reminds the prosecutor of 

the importance of these obligations in connection with the unique dangers of 

improper extrajudicial statements in a criminal case.  In addition, paragraph 

(f) requires a prosecutor to exercise reasonable care to prevent persons 

assisting or associated with the prosecutor from making improper 

extrajudicial statements, even when such persons are not under the direct 

supervision of the prosecutor.  Ordinarily, the reasonable care standard will 

be satisfied if the prosecutor issues the appropriate cautions to law- 

enforcement personnel and other relevant individuals.  (ABA Model Rules 

Prof. Responsibility, com. 6 to rule 3.8.) 
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Cal.4th 263, for the assertion that the Special Handling Unit—including namely Deputy 

Ben Garcia and Deputy Bill Grover—is not a member of the Wozniak prosecution team.  

Their reliance on those two cases is misplaced. 

The prosecution’s reliance on Ervine is wholly unhelpful to its argument that the 

OCSD is not a member of the prosecution team.  In the analysis of People v. Ervine and 

many of the cases that address this issue, the court is examining the intrusion of a Sixth 

Amendment right and examining whether the prosecution of the case should be impacted 

by the intrusions.  In People v. Ervine, deputies from the Sacramento County Sheriff’s 

Department seized and read privileged documents from Ervine’s jail cell while he was in 

court.  (People v. Ervine, supra, 47 Cal.4th at p. 763.)  Hence, Ervine sought a dismissal of 

the indictment on grounds that the prosecution team violated his Sixth Amendment rights.  

(Id. at pp. 763-764.)   

The trial court denied the motion because Ervine failed to present “any evidence 

that [Sacramento County] jail personnel had communicated the confidential defense 

information to the Lassen County prosecution team.”  (Id. at p. 764, emphasis added.)  In 

fact Ervine did not even allege “that the Sacramento County Sheriff’s Department was any 

part of the prosecution team in []his case.”  (Id.at p. 767.)  “The agency responsible for 

intruding on [Ervine]’s relationship with his attorney (the Sacramento County Sheriff’s 

Department) was completely unrelated to the agency actually prosecuting [Ervine] (the 

Lassen County District Attorney’s Office).”  (Ibid.)  As a result, the Supreme Court of 

California affirmed the trial court’s findings, holding that Ervine’s Sixth Amendment rights 

had not been violated because the sheriff’s department was not only separate from the 

prosecution team, but it also did not communicate or provide any of the information it 

had gleaned to the prosecution team.  (People v. Ervine, supra, 47 Cal.4th at p. 768, 

emphasis added.)  In contrast, Deputy Ben Garcia immediately contacted the Costa Mesa 

Police Department, as he and his fellow deputies do every time they come across 

information viewed as beneficial to a criminal prosecution or investigation.  
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In People v. Jacinto, Nicolas Esparza (“Esparza”), the only other witness to the 

offense aside from the victim, was housed in Sonoma County Jail.  (People v. Jacinto, 

supra, 49 Cal.4th at p. 267.)  Jacinto subpoenaed Esparza, and a receptionist at the jail was 

aware that Esparza was listed in the database as a defense witness in Jacinto’s case.  (Id. at 

p. 268.)  However, prior to Jacinto’s trial, deputies released Esparza to the custody of 

federal officials (United States Immigration and Customs Enforcement (“ICE”)) for 

deportation.  (Ibid.)  Thus, Jacinto argued that the prosecution violated his right to 

compulsory process.  (Id. at p. 269.) 

The Supreme Court of California rejected Jacinto’s claim, finding Jacinto failed to 

establish that the deputies were members of the prosecutorial team when they complied 

with a federal immigration detainer.  (Id. at pp. 270-271, 273.)  Even though the Sonoma 

County Sheriff’s Department was the investigating agency in Jacinto’s case, there were 

two distinct divisions within the Sheriff’s Department: one that operated the jail and 

another that investigated crimes outside of the jail.  (Id. at p. 270.)  “‘The sheriff’s 

department was no more than the custodian . . . [and] [i]n this case, it was not a part of the 

prosecutorial team.”  (Id. at p. 271, emphasis added.)  Thus, “[a]bsent some additional 

showing of affirmative prosecutorial involvement,” merely being a custodian is 

insufficient.  (Id. at pp. 270-271.)   

However, neither of these cases stand for the proposition that a sheriff’s department 

that is the custodian of prisoners is barred from being a part of the prosecutorial team, 

when members of a unit within the department are tasked with cultivating and developing 

informant evidence to assist the prosecution.  There is little doubt that prosecutors fully 

recognize this point. 

In fact, People v. Superior Court (Barrett) (2000) 80 Cal.App.4th 1305, 1318, the 

court specifically stated that the California Department of Corrections “has a hybrid status: 

part investigatory agency, and part third party.”  (See also County of Placer v. Superior 

Court (2005) 130 Cal.App.4th 807, 813-814 [discussing parole’s similar hybrid status].)  

The custodian of the prisoner is merely acting as a third party in regards to records kept “in 
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the course of running the [facility] . . . that are strictly related to its operation of [that 

facility].”  (People v. Superior Court (Barrett), supra, 80 Cal.App.4th at p. 1318.)  

Whereas, the custodian of the prisoner is acting as an investigatory agency in regards to 

“materials generated or maintained by [the agency] relating to its investigation of the 

[offense].”  (Id. at p. 1317.)   

There is no case that supports the OCDA’s proposition that an agency that develops 

and directs informants for work in the jails to support prosecutions and shares the 

information that is then cultivated is not a member of the prosecution.  Again, it will be 

shown that not only did Special Handling encourage the contact with Perez, but that 

information was shared with the Costa Mesa Police Department—though Deputy Garcia 

stated in an interview with Assistant District Attorney Dan Wagner that he believed he 

shared the information with the Wozniak prosecutor.  Separate of even the analysis of what 

prompted the contacts with Perez and the Ali, the sharing with CMPD of Perez’s statement 

on July 1, 2010, followed by the facilitated interview at the Sheriff’s Department, and then 

followed by a Special Handling deputy sharing another set of notes makes it impossible to 

consider the OCSD as being outside the Wozniak prosecution team.  Although no 

additional supporting evidence is necessary, it is noteworthy that Ben Garcia was tasked 

with finding out Suzanne Ali’s stated explanation for why she contacted Wozniak.  That 

discussion was memorialized in a report and forwarded to the OCDA. 

IV.  Where to Start?  The Bottomless Well of Jailhouse Informant Concealment 

 The most complete examination of the jailhouse informant efforts in this county 

should perhaps start when Orange County first opened the Theo Lacy Facility in 1960, 

which appears to be one of the consistent hotbeds of informant activity over the years.  

(See Theo Lacy Facility: History, Orange County Sheriff’s Dept., located at 

http://ocsd.org/divisions/custody/theo.)  The other location where there have been 

significant identified informant operations is the Intake/Release Center (“IRC”), which 

opened in 1988.  (See Intake Release and Transportation: History, Orange County 

Sheriff’s Dept., located at http://ocsd.org/divisions/custody/irc.)  As will be discussed, only 
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two years after the opening of the IRC, the OCSD brought the TRED system into 

operation.   

Much of the jailhouse informant work—regardless of constitutional or statutory 

disclosure responsibilities—has remained hidden from defendants.  Generally speaking, 

glimpses into informant work within the jails has emerged primarily only in serious, high 

stakes cases.  One such case, People v. Thomas Thompson (1988) 45 Cal.3d 86, hereafter 

Thompson, exposed numerous informants and their different accounts about what they 

were told about the murder of Ginger Fleischli—and revealed the serious and long standing 

problems with how informant evidence has been obtained, used, and discovered in this 

county.  However, in most high stakes cases, a more complete picture of the informant 

related malfeasance would not come into focus until decades later.  One of the many cases 

that illustrate this point is People v. William Payton. 

V.  An Early Look into the OCDA’s Unwritten Policy on Informant Evidence 

Disclosure: As Little Brady As Necessary 

A.  The Indistinguishable Past and Present of the OCDA and the OCSD: The 

Decades-Old Use of Informant Tanks and “Coincidental Contact” 

It would take two hearings in People v. Dekraai to finally bring light to the reality 

of the jailhouse informant efforts in Orange County.  It was revealed that with frequency 

the movements of inmates and informants are coordinated to facilitate the elicitation of 

statements.  Additionally, the OCSD utilized informant tanks—placing high-value inmates 

together in the same location with informants to create a target-rich environment for 

informants—a reality finally admitted to by both Special Handling deputies Ben Garcia 

and Jonathan Larson, despite the fact this practice promotes Sixth Amendment violations 

and was publicly assailed by the Los Angeles County Grand Jury Report in its 1990 study 

of improper jailhouse informant practices. 

But just how far do such practices stretch back in time?  With the first case studied 

in this this motion, it appears that starting point is more than three decades ago.  The 1982 

death penalty case of William Charles Payton (“Payton”), studied anew in this motion, 
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corroborates not only the longstanding orchestrated movements of inmates and the use of 

informant tanks essentially created to violate Massiah—in the 1980s, Mod A held 

informant tanks, as will be shown by studies of this case and others—but offers a 

portrait of informant-related misconduct and Brady suppression that is only now becoming 

better understood.  Significantly, an examination of this case supports the finding that 

neither litigation resources nor time can overcome an unwillingness to provide full 

disclosure. 

1.  Case Background: 

William Payton was charged with murder along with the special circumstance of 

rape.  (Payton v. Woodford (9th Cir. 2001) 258 F.3d 905, 909.)  While awaiting trial in the 

Orange County Jail, Payton allegedly confessed to the crime to fellow inmate Alejandro 

Garcia (“Alejandro”).
13

  (Id. at 912.)  He then allegedly made additional incriminating 

statements to another fellow inmate, Daniel Escalera (“Escalera”), in which he described 

having a “severe problem” with sex and women.  (Ibid.)  The OCDA relied on Alejandro’s 

testimony at trial and Escalera’s testimony during the penalty phase.  (Ibid.)  In 1982, 

Payton was convicted and sentenced to death.  (Id. at 909.) 

Payton made several arguments in his direct appeal to the Supreme Court of 

California, including that the trial court should have instructed the jury to view the 

informant’s testimony “with suspicion and distrust” as jailhouse informant testimony is 

“inherently unreliable.”  (People v. Payton (1992) 3 Cal.4th 1050, 1059, 1064.)  The 

Supreme Court of California rejected that argument, finding that Payton was “given full 

opportunity to explore in front of the jury any motive to cooperate or other bias on the part 

of all the witnesses, including the jailhouse informant.”  (Ibid.)  As would often be the 

situation with cases originating from Orange County and discussed in this motion, the 

                                              

13
 Alejandro Garcia will be referred to by his first name, “Alejandro,” to avoid confusion 

with Deputy Ben Garcia. 
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record on direct appeal provided a highly misleading portrait of the accused’s “full 

opportunity” to examine witnesses. 

In 1999, a federal district court granted Payton’s petition for writ of habeas corpus, 

reversing his death verdict based upon a finding that an Orange County prosecutor had had 

committed misconduct in the penalty phase closing argument.  (Payton v. Calderon (N.D. 

Cal., Dec. 17, 1999, No. 94-4779) 1999 WL 34792852, affd. in part, vacated in part, revd. 

in part by Payton v. Woodford, supra, 258 F.3d 905.)  Two years later, the Ninth Circuit 

Court of Appeals reversed and reinstated the death.  (Payton v. Woodford, supra, 258 F.3d 

905.) 

 There is certainly little question that Payton’s trial counsel had minimally studied 

the recording or transcripts of the interviews of Escalera and Garcia.  (Transcript of 

Interview of Alejandro Saiza Garcia, Nov. 20, 1980, People v. Payton, attached herein as 

Exhibit R9; Transcript of Interview of Danny Escalera, Apr. 28, 1981, People v. Payton, 

attached herein as Exhibit Q10.)  Escalera, who was the final penalty phase witness in the 

case, was also awaiting sentencing for an armed robbery.  His interview with OCDA 

investigators showed that he had worked as an informant in the past and anticipated being 

witness in the future in other cases.  Nonetheless, the entirety of Defense Attorney Jim 

Merwin’s cross-examination consisted of less than one page.  (Reporter’s Transcript 

(Penalty Phase), People v. Payton, Super. Ct. Orange County, No. C-45040, Nov. 24, 1981, 

attached herein as Exhibit R10.)  The admissibility hearing for Escalera had only been 

slightly longer and included no questions about his informant history.  (Reporter’s 

Transcript (Admissibility Hearing), People v. Payton, Super. Ct. Orange County, No. C-

45040, Nov. 17, 1981, attached herein as Exhibit S10.)  As will be seen, the combination of 

energized informants and low-energy defense counsel was an ideal dynamic for former 

Assistant District Attorney Michael Jacobs—but an utter disaster for due process, in a case 

that has been playing out since Ronald Reagan was president. 
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2.  The “Coincidental Contact” Scheme—An Earlier but Nearly 

Identical Incantation 

 As the events of People v. Dekraai revealed, getting to the truth of the jailhouse 

informant effort takes extraordinary luck.  Although one might expect that prosecutors and 

police officers would have been revolted by recidivist criminals who are willing to do 

anything it takes to improve their lot in life, the opportunity to win a case that may 

otherwise slip away ultimately made for bewildering bedfellows and less rigorous 

recognition of the law and ethics.  And while the defense counsel’s performance was 

certainly subpar, he has been like nearly all those who for decades trusted that there were 

limits to the government’s deception.  While it is likely too late for far too many 

defendants, this motion necessarily looks at several cases anew—with the fresh eyes of 

recognition about what takes place in the jail and what prosecutors and law enforcement 

members are willing to do to get full advantage of jailhouse informants.  At long last, the 

opportunity exists to finally recognize that William Payton was the legal victim of both 

methods designed to enhance the illegal elicitation of statements from charged targets: (1) 

placement in an in “informant tank;” and (2) placement in a cell near the informant. 

a.  Alejandro Garcia 

In Alejandro’s interview, the informant stated that “when I was arrested uh, I told 

[Anaheim Detective Joe Karns (“Karns”)] that I would clear uh, paper on some burglaries 

and try to recover some property.  Uh, I was taken to arraignment, I was brought back, you 

know I was held [at the Anaheim City Jail] about two weeks.”  (Exhibit R9, at p. 4.)  

Alejandro said that he was transferred to the Orange County Jail until Karns came back to 

work and “we could continue clearing that.”  (Exhibit R9, at p. 4.)  He said that he was 

“housed in A mod in uh O.C.J.”  (Exhibit R9, at p. 4, emphasis added.)  Specifically, 

Alejandro was “housed in uh, cell two.  [Payton] was in cell three.”  (Exhibit R9, at p. 4.)  

They were both in Tank 4.  (Exhibit R9, at p. 5.)  The two talked at the cell bars when 

either of them were sweeping.  (Exhibit R9, at pp. 4-5.)  According to Alejandro, after they 

“established a relationship” Payton talked about the crime and his responsibility.  (Exhibit 
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R9, at pp. 5-6.)  Alejandro said Payton was “trying to impress me” because “I’ve been to 

the joint a lot of times.”  (Exhibit R9, at p. 12.)  During cross-examination at the trial, 

Alejandro stated that “I cleaned up paper for three hundred burglaries.  I didn’t say I was 

involved in three hundred burglaries.”  (Reporter’s Transcript (Penalty Phase), People v. 

Payton, Super. Ct. Orange County, No. C-45040, Nov. 17, 1981, pp. 1675-1776, attached 

herein as Exhibit T10.)  The court permitted no additional clarification. 

 Was it simply a coincidence that Alejandro and Escalera were each housed next to a 

high value defendant—just as law enforcement and prosecutors would claim in cases such 

as People v. Daniel Wozniak, People v. Scott Dekraai, People v. Leonel Vega, People v. 

Isaac Palacios, People v. Fabian Sanchez, and many other to be discussed herein?  In 

2001, the Ninth Circuit Court of Appeals wrote: 

Payton asserts that he was prejudiced because Merwin failed to 

request or obtain a court order for discovery compliance.  Had he done so, 

Payton maintains that he would have obtained information critical to the 

defense for both guilt and penalty phases on Alejandra [sic] Garcia, one of 

the informants who testified against him.  He claims that the additional 

information would have shown prior instances when [Alejandro] Garcia 

provided information to the government in exchange for guilty pleas, and 

facts establishing that [Alejandro] Garcia targeted Payton as a source of 

information to develop for the benefit of law enforcement.  Assuming 

counsel should have followed-up on the prosecution’s voluntary disclosures, 

we nevertheless see no reasonable probability that the results would have 

been different. 

None of the evidence that Payton adduced suggests that [Alejandro] 

Garcia was acting as a government agent or otherwise elicited the confession 

in violation of Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199, 12 

L.Ed.2d 246 (1964).  Payton conceded as much at oral argument.  (Payton v. 

Woodford, supra, 258 F.3d at p. 921.) 

A 2006 filing by habeas counsel provided more evidence of Alejandro’s informant 

background, including his inclusion on a list of Los Angeles County jailhouse informants.  

(Single page from exhibit list of informants from 1993 created by the Los Angeles District 

Attorney’s Jail Informant Litigation Team, attached to Motion for Evidentiary Hearing, 

Payton v. S. W. Ornoski, C.D. Cal., No. CV-94-4779-R, filed Mar. 31, 2006, attached 
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herein as Exhibit U10; Motion for Evidentiary Hearing (without exhibits), Payton v. S. W. 

Ornoski, C.D. Cal., No. CV-94-4779-R, filed Mar. 31, 2006, attached herein as Exhibit 

V10.)  Yet there is no doubt that appellate courts—equally in the dark about what truly 

occurs in Orange County— readily accepted as a mere coincidence that Alejandro showed 

up in the cell next to Payton.  

b.  Daniel Escalera 

The failure of the appellate court to appreciate the lack of believability of 

coincidental housing locations is twofold: (1) courts are looking at a single case without the 

benefit of seeing the repetition of repeated, similar claims; and (2) the government simply 

had not told the truth on this subject matter.  This explains the next set of coincidences that 

appellate courts would ignore related to Payton and his informant “friends.”  Lightning was 

about to strike twice—and then a third time for good measure—with the arrival of Daniel 

Escalera into Mod A after Alejandro had departed.   

In his interview, Escalera peppered his answers with descriptions of work for the 

government.  He offered information not just on Payton’s case but a cold case murder.  

(Exhibit Q10, at p. 41.)  He said that he was assisting on a case in Arizona, and planned to 

testify on two murder cases in Los Angeles.  (Exhibit Q10, at pp. 1-2, 54-55.)  He stated 

that a Los Angeles Sheriff’s investigator named Mike Luna visited regularly and they had 

been working together for about a year.  (Exhibit Q10, at p. 21.) 

These facts alone, at least now with an increased understanding of jail operations, 

suggest that Payton’s arrival in the module was not an accident.  However, there are even 

still more similarities between Alejandro and Escalera’s contacts with Payton.  Just like 

Alejandro, Escalera landed in the cell next to Payton in Mod A—a protective custody 

module.  The investigator asked:  

Ybarra.  Do you share a cell with him or . . .   

Escalera.  Right next to him.   

Ybarra.  . . . you’re in P.C. aren't you?   

Escalera.  Yeah, there are single man cells but I’m always out sweeping.  If 

I’m not out, he’s out and . . . and we always talk and read the Bible together, 

you know?”  (Exhibit Q10, at p. 32, emphasis added.)   
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Escalera was also housed in the cell right next to Payton, having arrived with an informant 

history, and just so happened to collect information while sweeping and wandering up to 

the cell.  (Interestingly, in 2014, Perez would testify about his hatred of Dekraai but also 

described walking up to Dekraai’s cell to make sure he had enough hot water.)  All of these 

coincidences, while certainly pointing to Escalera being placed in the cell to obtain the 

statements from Payton, paled in comparison to what Escalera shared about his return to 

the Orange County Jail. 

3.  Escalera Returns to Finish What He Started 

The coincidence of two individuals with histories of working with law enforcement 

and sharing information about fellow inmates, having found their way into the cell next to 

Payton indicates that Mod A4 was a tank designed for such operations and that deputies 

had made particular cell location decisions with confessions in mind.  But what makes such 

a finding even more difficult to refute—although never addressed in the appellate 

opinions—was Escalera’s return to Payton’s cell side. 

After getting relatively little helpful information from Payton, though apparently 

building up a friendship with the target, Escalera left custody and returned to Arizona.  

(Exhibit Q10, at p. 4.)  When he was re-arrested, where did he find himself?  Back in the 

cell right next to Payton.  In fact, Escalera was seemingly in the midst of inadvertently 

acknowledging the government initiated plan when investigators shifted off of the subject: 

“I got put in custody so they put me back up there with him so I . . . can . . . .”  

(Exhibit Q10, at p. 4, emphasis added.)  Unfortunately trial counsel missed the moment, 

and the significance of this point would never fully get the attention of appellate courts 

examining this type of evidence through a materiality standard destined to make it all but 

impossible for the deception and cheating that infected this case to become truly 

meaningful for Defendant Payton. 

 The Ninth Circuit Court of Appeals recognized that post-trial Payton learned of 

Escalera’s “numerous arrests,” his informant work for the Drug Enforcement Agency, and 

instances of previous informant testimony, none of which had been turned over by the 
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OCDA pre-trial.  (Payton v. Woodford, supra, 258 F.3d at pp. 923-924.)   However, the 

court also held that the violation was not prejudicial because there were other grounds on 

which Payton could try to impeach Garcia and Escalera.  (Ibid.)   

 It would not be not until 2006 that Payton’s appellate counsel was able to meet with 

Escalera—asserting that significant efforts had been employed to hide the incarcerated 

witness from them.  (Motion for Reconsideration, Payton v. Ayers, C.D. Cal., No. CV-94-

4779-R, filed Apr. 12, 2007, pp. 13-14, attached herein as Exhibit W10.)  On July 13, 2006 

Escalera handwrote and signed a declaration under penalty of perjury in which he stated: 

1.  In November of 1981, at the time I testified against Bill Payton in his 

murder case, I was and had been for some time working for various police 

agencies including the DEA, the FBI, the Orange County Sheriff’s 

Department and the Los Angeles Sheriff’s Department. 

2.  I began working for the Los Angeles Sheriff’s Department in 1977.  The 

Los Angeles Sheriff’s department enlisted my services in working for the 

DEA, FBI, and Orange County Sheriff’s Department.  My services for these 

agencies continued until September 18, 1982.  During that five year span, I 

considered myself to be working as a government agent at all times.   

3.  I was considered to be a reliable undercover informant by the FBI, DEA, 

Los Angeles Sheriff’s Department and the Orange County Sheriff’s 

Department. 

4.  I was expecting to get a reduced sentence for my probation in the various 

cases I was working on.  This includes Bill Payton’s case.  I knew from 

having testified in three cases before Bill’s that there is an unwritten rule that 

I would receive consideration for my pending sentences.  While testifying I 

was under the expectation that I would receive considerations on my 

sentencing, and I did. 

5.  In addition to my sentencing favors, I was given an apartment by the 

Fullerton Police Department as well as food stamps by Investigator Stanko 

for my services.  (Declaration of Daniel Escalera, dated July 13, 2006, pp. 1-

2, attached herein as Exhibit H1.) 

At least a portion of the statements was inconsistent with testimony in Payton: 

Q.  Okay.  And at that – during that time period when the defendant made 

those conversations, while you were in custody, were you working for any 

law enforcement agency in any capacity? 

A.  No, I wasn’t.  (Reporter’s Transcript, People v. Payton, Supreme Ct. Cal., No. 

22151, Nov. 17, 1981, pp. ER 272-ER 273, attached herein as Exhibit W4.) 
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 In considering Escalera’s 2006 statement, the Ninth Circuit Court of Appeals stated 

that Escalera’s informant history “would no doubt have been helpful to Payton because of 

its impeachment value.”  (Payton v. Cullen (9th Cir. 2011) 658 F.3d 890, 895.)  However, 

while the Ninth Circuit discussed Escalera’s declaration and the assertion that Jacobs 

committed a Brady violation by failing to “disclose that Daniel Escalera was acting as a 

government agent in eliciting information from and testifying against Payton,” the ruling 

sidestepped the question of whether the prosecution was aware of the information 

contained in the declaration or that the discovery had been turned over, and moved directly 

to a finding that effectively left that issue unanswered: “We do not believe that disclosure 

of information in the 2006 proffer makes it reasonably probable that the outcome would 

have been different.  [Citation.]”  (Payton v. Cullen, supra, 658 F.3d at p. 895.)  The Ninth 

Circuit then proceeded to affirm the conviction, holding that there was enough evidence to 

convict Payton such that “considering the entire record, our confidence in the outcome is 

not undermined.”  (Id. at p. 896.)   

 The ruling exemplifies the enormous difficulty in redressing Brady and Massiah 

violations post-conviction: while evidence presented in the trial and damaging to 

defendants seems to retain its effectiveness forever, the details and nuances of how 

concealment would have affected the outcome is difficult to fully appreciate and 

reintegrate into an analysis of its effect on the trial proceedings.  The conduct of the OCDA 

and local law enforcement in case after case suggests that they are well-aware that time is 

on their side when it comes to concealment.   

B.  Other Striking Evidence Associated with Payton  

 Exhibits attached to the 2006 request for a hearing provide clues and leads to other 

issues with Escalera and the case.  A review of the probation report on Escalera’s robbery 

case confirms that, but for Escalera’s informant work, he appeared a sure bet for a lengthy 

prison sentence.  Escalera had an unappealing record that included prior robberies and prior 

imprisonment.  (Probation Report for Daniel Escalera from exhibits attached to Motion for 

Evidentiary Hearing, Payton v. S. W. Ornoski, C.D. Cal., No. CV-94-4779-R, filed Mar. 
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31, 2006, attached herein as Exhibit X10.)  The robbery for which he was about to be 

sentenced involved a particularly egregious breach of trust.  The Fullerton Police 

Department was paying for an apartment for Escalera in Fullerton, while he was working 

for them as an informant.  (Exhibit X10, at pp. 2-3.)  Nonetheless, Escalera committed a 

violent robbery that was pre-planned with other participants, and resulted in the victim 

being beaten up in his own residence after being held at knife point.  His stolen items were 

found in Escalera’s apartment, including the victim’s license with Escalera’s photograph 

on it.  (Exhibit X10, at pp. 2-3.)  

 This violation of trust by committing violence while working as an informant should 

logically have brought Escalera’s informant career to a crashing end—particularly with the 

victim expressing his strongly worded opinion to the probation officer that Escalera 

unfairly was receiving protection from the police department.
14

  Instead, it appears Escalera 

was released on his own recognizance so that he could continue working.  (Partial Minutes 

in People v. Daniel Escalera, Super. Ct. Orange County, No. C-46748, attached herein as 

Exhibit Z10.) 

 After Jacobs not-so-mysteriously took over Escalera’s case days before the 

informant’s testimony, Escalera decided he could agree to an open sentence—for reasons 

that were unspoken at the time but later described in the informant’s 2006 declaration.  At 

a 1999 deposition, Jacobs insisted inaccurately that he was not at the sentencing hearing 

and unbelievably that he did not advocate for probation.  (Deposition of Michael A. Jacobs, 

Payton v. Calderon, C.D. Cal., No. CV-94-4779-R, Apr. 14, 1999, pp. 20, 32, attached 

herein as Exhibit A11.)  Jacobs was indeed present at the eventual sentencing which 

                                              

14
 Defendant Wozniak is requesting the OCII file for Escalera, as have Payton’s counsel—

who requested the file in June, but have not received it.  One would expect that the file is 

replete with entries, including one documenting the robbery in Fullerton at a time when 

Escalera was working as an informant. 
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resulted in a probation sentence.
15

  What followed months later should have counted as one 

of the greatest regrets of Jacobs’ career—Escalera killed one of his robbery victims upon 

his release.  It is this outcome that reasonably tends to show, albeit falsely, that he played 

no part in the sentencing that led the informant not going into custody.  

 Interestingly, the probation department did not seem as convinced about the quality 

of Escalera’s character whose “excessive” criminal history was replete with fraud and 

violence—and recommended incarceration in state prison.  (Exhibit X10, at pp. 6-7, 10.)  

Additionally, the victim of the Escalera robbery case handled by Jacobs had “indicated he 

was ‘very, very disappointed in the judicial process’ since he felt that the defendant, who 

was evidently employed as a police informant, had been ‘protected’ by Los Angeles 

authorities during his processing on the current charge in Orange County.”  (Exhibit X10, 

at p. 5.)   

C.  An Extraordinary Report in a Case in Which Informant Concealment Was 

the Highest Priority 

It should be emphasized that Jacobs did not accomplish the reduced sentence for 

Escalera completely without assistance.  Attached to Payton’s 2006 request for an 

evidentiary hearing was a letter, obtained by habeas counsel prior to Jacobs’ 1999 

deposition, and written by OCSD homicide investigator William Russell to the magistrate 

who would determine the sentence to be given to Escalera.  (Letter written by OCSD 

Investigator Bob Russell to Judge Lae regarding Daniel Escalera, dated Feb. 2, 1982, 

attached to Motion for Evidentiary Hearing, Payton v. S. W. Ornoski, C.D. Cal., No. CV-

94-4779-R, filed Mar. 31, 2006, attached herein as Exhibit Y10.) 

                                              

15
 In fact, it Jacobs appeared three times on Escalera’s case (C-46748).  (Exhibit Z10.)  

Jacobs’ first appearance was on October 30, 1981, wherein Jacobs and the Deputy DA 

originally assigned to the case conferred with the judge and defense counsel in chambers 

about Escalera’s plea deal.  (Exhibit Z10.)  Next, on February 26, 1982, Jacobs appeared 

(this time without the originally assigned Deputy DA) at Escalera’s sentencing.  (Exhibit 

Z10.)  Lastly, on January 17, 1984, Jacobs appeared and dismissed Escalera’s probation 

violation petition.  (Exhibit Z10.)  
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 The letter details Escalera’s informant work.  Russell wrote the following in his 

letter:   

Mr. ESCALERA has been working for the Orange County Sheriff’s 

Department, Narcotics Detail, as a Confidential Informant since August of 

1981 and has been instrumental in producing narcotics sales. 

I personally accompanied Mr. ESCALERA, working in an undercover 

capacity, on all the cases noted.   In addition, as of this writing, Mr. 

ESCALERA is still actively working cases for our Department.  (Exhibit 

Y10, at p. 1.) 

Below that paragraph is a list of the 26 days on which he participated in the 

operations.  The letter adds that “Mr. ESCALERA has testified in all the above noted cases 

in open court, both Preliminary Hearings and Trials, some still pending.”  (Exhibit Y10, at 

p. 3.)  Russell also described Escalera as an informant with the Los Angeles County 

Sheriff’s Office (“LASO”) in a case “handled by Deputy D.A. Bob LAUNDERS[,] Mr. 

ESCALERA set up narcotics buy and was star witness in the case.”  (Exhibit Y10, at p. 3.)  

Other cases he listed included ones in which he was working the F.B.I. in an 

“extortion/kidnap case” and a bank robbery.  (Exhibit Y10, at p. 3.)  Escalera also worked 

with the Fullerton Police Department to help them in eight narcotics convictions.
16

  

(Exhibit Y10, at p. 3.)  Russell also reported that Naval Intelligence in Long Beach placed 

Escalera in a job at the Long Beach Naval Shipyard, where he “is presently buying 

narcotics at the shipyard in conjunction with Naval Intelligence, LASO and Long Beach 

P.D.”  (Exhibit Y10, at p. 3.) 

This discovery of the letter to Payton could have served as a model of how Orange 

County prosecution teams affirmatively disclose relevant informant backgrounds in 

recognition of Brady.  Unfortunately, this letter and its contents were never to be seen by 

                                              

16
 It is worth questioning, based upon what is detailed in this motion, whether these eight 

defendants were ever told that, during the time period Escalera was being put up in an 

apartment by the Fullerton Police Department and working as an informant, he committed 

a violent armed robbery and then stashed some stolen items in the very same apartment—

including the driver’s license of the victim, whose picture he had replaced with his own.   
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Payton or his trial counsel, though they needed it and the hidden information contained 

within it to assist in critical cross-examination of Escalera’s relationship with the OCSD 

(the investigative agency in the case), his motives, his expectations, and his pre-testimony 

conversations.  Instead, it was directed to the judge in Escalera’s case in hopes—not of 

furthering a fair justice system—but of keeping the informant on the streets to inform 

again.  

Jacobs testified that he did not know about the letter or Escalera’s work until shortly 

before the deposition, despite the fact that Russell was in the same unit and from the same 

agency that investigated Payton’s homicide case.  Jacobs did say he remembered that 

Escalera was working with the Naval Intelligence authorities—a point he never brought out 

at the hearing, at the trial, or with defense counsel.  (Exhibit A11, at p. 26.)  And while the 

OCSD was a member of the prosecution team, making Jacobs’ claim of ignorance 

irrelevant to the Brady claim, there are other reasons to suggest the prosecutor knew full-

well about what Escalera was doing.  First, Russell likely only reached out to Escalera 

upon the suggestion of one of the homicide investigators from the case—all of whom 

worked on the same floor of the Sheriff’s Department.  (Exhibit A11, at p. 47)  It is 

implausible that investigators on a capital homicide kept from Jacobs—or alternatively 

forgot to tell him— that one of his star informants was involved in multiple undercover 

operations with the OCSD. 

The second reason that the Jacobs’ explanation does not ring trues is that he, in fact, 

did attend the sentencing and unquestionably—despite his stated indifference to the 

outcome—wanted Escalera to receive the sentence he ultimately received.  Jacobs, 

therefore, would have been familiar with exactly what Escalera had been doing.  The truth 

is that he had no interest in providing the information before the trial or after—particularly 

having secured the death verdict he very much wanted. 

The third reason is that Jacobs would have wanted to later be disconnected from 

Russell (and Escalera) to the greatest extent possible from the role that both of them had in 

the murder that followed.  Just four months before the deposition, he had been selected as 
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the head of the homicide unit.  It is not credible that Jacobs forgot how Escalera responded 

to the enormous break he had gotten.  Jacobs also undoubtedly knew that the first person 

Escalera called after the homicide was Russell, who also testified at the trial.  (People v. 

Daniel Escalera ([undated], No. BJ05002) [nonpub. opn.], attached herein as Exhibit B11.)   

Certainly neither Jacobs, nor anyone else from the OCDA or the OCSD, hoped the events 

surrounding the murder by Escalera would ever make its way into the public 

consciousness.  His effort to minimize his recollection of Russell—“I believe I” knew him 

in the 1980s, and later “I just knew who he was”—were efforts to mislead.  (Exhibit A11, 

at p. 44.) 

D.  Another Bombshell That the Prosecution Stopped from Exploding 

The notion that Jacobs was somehow left out of the loop by the OCSD about its 

informant operations around the time of his testimony should be fully rejected on closer 

examination of two of the dates on which those operations took place.  On November 17, 

and 24, 1981, Jacobs called Escalera as a witness for the prosecution.   And on both dates 

he and Russell were in the field where he was “instrumental in producing narcotics 

sales”—a gram of heroin on each of those dates.  (Exhibit Y10, at p. 2.)  Jacobs claimed he 

had “no idea” that Escalera was conducting narcotics operations those days with a member 

of the investigating agency, the OCSD.  The difficulty with believing Jacobs’ accounts, 

much like the many offered by current homicide panel leader Wagner, is that that they 

require the vast stretching of believability again and again—with the defendants always on 

the losing side of their strange luck or mistakes.  Here vital evidence immensely helpful to 

achieving probation for Escalera made it to him with seemingly no problem.  Somehow, 

though, the list and his field work on the days of his testimony were never discovered to 

the defendant on trial for his life.
17

  As discussed in the introduction, there is an endless 

                                              

17
 Wagner similarly never saw the informant assistance memorandum praising Perez for his 

work, and then years later claimed he used “flawed reasoning” in holding back informant 

discovery on Perez—which was conveniently offered as an excuse after the wealth of his 

informant efforts could be seen after being ordered by the court. 
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array of relevant questions relevant to the Massiah issue and Escalera’s credibility at trial 

that should have been asked.  But the reality is that the Jacobses and Russells of the world 

know that the likelihood of reversal in these situations is so minimal that the risk is worth 

the reward—while they demonstrate spectacular commitment to any and all who embrace 

and support the prosecution theory at trial. 

For purposes of this motion, the repeated and demonstrative actions prosecutors 

have taken to conceal evidence from defendants send the message loud and clear to non-

lawyer law enforcement that such practices are appropriate and commendable. 

E.  Jacobs’ Astounding Representation About the Informant Index File 

As mentioned above, when Jacobs sat down to have his deposition taken, it was at 

an unusual time in his career.  He had just been named as Rackauckas’ head of the 

Homicide Unit.  Additionally, nine months earlier Thomas Thompson, whom he had 

prosecuted, was executed.  As will be discussed, the Thompson case generated enormous 

criticism about Jacobs’ conduct and raised questions about the appropriate use of jailhouse 

informants.   

During the post-conviction deposition in Payton, habeas counsel turned to the issue 

of the OCDA’s informant index card.  His answers about the informant index system and 

the methods personally used by him and by his office to ensure the proper use of jailhouse 

informants will be addressed beginning at page 240.  However, for purposes of this section, 

his answer to a question about the informant index cards includes his claim that he had 

never even reviewed Escalera’s informant index card for discovery in Payton:   

Q.  Will you tell us what an informant index card is? 

A.  Until -- let me see.  I really don’t know, to tell you the truth.  On another 

case I learned that we had an informant index about a year ago, so I have to 

tell you I really don’t know that much about them.  But I wasn’t aware of 

their existence, of an informant index card system in our office, until -- let 

me think.  It would be roughly 1997.  (Exhibit A11, at p. 40.) 
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Needless, to say the asserted ignorance about the OCII system by a prosecutor who had 

handled homicide cases and was leading the unit at the time raises significant due process 

concerns for many defendants. 

VI.  People v. Johnny Ray Salmon 

 The prosecution of Johnny Ray Salmon (“Salmon”) in the 1981 murder of Mark 

Martin (“Martin”) provides insights into the OCDA’s long-standing perspective about 

sharing informant-related evidence, as well as its approach to disclosing evidence about its 

relationship and understanding with informants.  As will be shown throughout this motion, 

the OCDA’s theory of discovery is relatively simple: relinquish the minimum informant 

discovery possible and make the determination by weighing the risk of the discovery 

violations being detected against the potential consequences if the concealment is 

uncovered. 

A.  Summary of Facts 

In 1980, Terri Linziak (“Linziak”) married Edward Gadzinski (“Gadzinski”).  

(People v. Salmon (Mar. 31, 1986, G001710) [nonpub. opn.], p. 2, attached herein as 

Exhibit I8.)  Martin was Gadzinski’s best man.  (Exhibit I8, at p. 2.)  Linziak and 

Gadzinski encountered marital problems, leading to their separation and Linziak moving in 

with her employer, Thomas Luparello (“Luparello”).  (Exhibit I8, at p. 2.)  Soon thereafter, 

while Luparello was not home, Linziak moved back into Gadzinski’s new residence.  

(Exhibit I8, at p. 2.) 

Luparello thought that Gadzinski had abducted Linziak and thus, mounted a search 

party, which consisted of his roommates—Ron Jennings, Ben Wilson, and Brad Wilson.  

(Exhibit I8, at p. 2.)  Ben Wilson “testified under a grant of immunity” that Luparello 

additionally hired two others—Salmon and Carlos Orduna (“Orduna”)—to help search for 

Linziak.  (Exhibit I8, at pp. 2-3.)  Brad Wilson testified that Luparello said “he wanted to 

‘find either Mr. Ed Gadzinski or Mark Martin to find out where Terri was and he wanted to 

do it at any cost.’”  (Exhibit I8, at p. 3.)  At this point, Salmon “suggested they ‘thump 

Mark Martin for information where Terri was.’”  (Exhibit I8, at p. 3.)   
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On May 14, 1981, at about 9 p.m., Orduna knocked on the door of Martin’s 

residence, and as Martin stepped onto the porch, Orduna backed away.  (Exhibit I8, at p. 

5.)  As soon as Orduna was out of the line of fire, someone shot Martin multiple times, 

fatally wounding him.  (Exhibit I8, at pp. 5-6.) 

The prosecution claimed that Salmon was the shooter and that Luparello was his 

“nefarious employer.”  (Exhibit I8, at p. 2.)  James Alderman (“Alderman”), an inmate 

Salmon met while in the Orange County Jail, testified that Salmon had admitted to him that 

“he was the shooter and that he received $800 in advance for the crime with an additional 

$10,000 to $15,000 promised at a later time.”  (Exhibit I8, at p. 6.)  Many of the details 

Alderman provided, however, were inaccurate.  (Exhibit I8, at p. 7.)  Nevertheless, Salmon 

was convicted of first-degree murder.  (Exhibit I8, at p. 2.) 

B.  Alderman’s Contact with Salmon Per Appellate Opinion 

Some time prior to November 19, 1981, Alderman was incarcerated for violating 

probation on his possession of cocaine case (Orange County Superior Court case No. C-

44280), the apparent result of receiving a new charge of possessing three ounces of 

marijuana.  (Exhibit I8, at pp. 7, 24.)  

After Alderman turned over Salmon’s statements about the murder, which he 

purportedly received from Salmon in 1981 while they were both incarcerated, “he was 

transferred out of the Orange County Jail and within a few weeks released on his own 

recognizance.”  (Exhibit I8, at p. 7.)  On January 9, 1984, three weeks after Salmon’s trial 

had ended, a court granted the prosecution’s motion to dismiss Alderman’s felony drug 

charge for possession of marijuana and the violation of his probation.  (Exhibit I8, at p. 7; 

Minutes in People v. Alderman, Super. Ct. Orange County, No. C-44280, attached herein 

as Exhibit J8.)  Once the defense became aware of this, Salmon filed a motion for new 

trial, which was denied.  (Exhibit I8, at pp. 13, 24.) 

During Salmon’s trial, Alderman and the investigating officer, Detective William 

Hill (“Hill”), testified that nothing was promised to Alderman in exchange for his 

testimony against Salmon and that Alderman “only ‘hoped’ for some consideration on his 
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pending [possession of marijuana] case and probation violation [in C-44280].”  (Exhibit I8, 

at pp. 22-23.)  Defense counsel argued in closing argument that Alderman “was obviously 

lying to save his own skin.”  (Exhibit I8, at p. 11.)  He railed against the informant’s 

credibility: 

“James Alderman found his key to freedom.  He’s not going back to jail.  He 

has every reason in the world to tell the district attorney what the district 

attorney wants to hear.  The district attorney is unable to provide us with any 

external verification of what he had to tell us.  Up until that time, Johnny 

Salmon hadn’t even been arrested on this charge.  Their entire case is James 

Alderman.  He’s told you he’s a salesman.  Ladies and gentlemen, I think 

he’s trying to sell you something, just as he’s trying to sell the district 

attorney and the court system.  It’s not the narcotics he used to sell.  It’s 

perjury.  (Exhibit I8, at pp. 11-12) 

In Salmon’s motion for new trial, he asserted that Alderman and Detective Hill lied 

when they testified that no promises were made to Alderman in exchange for his testimony 

against Salmon.  (Exhibit I8, at pp. 22-23.)  Salmon asked the court “to take judicial notice 

of the court file in People v. Alderman C-44280.  As may be noted Mr. Alderman’s 

[possession of marijuana] case was dismissed upon motion of the people after his 

testimony against [Salmon] in this case.”  (Motion for New Trial, People v. Salmon, Super. 

Ct. Orange County, No. C-49688, filed May 24, 1984, p. 2, attached herein as Exhibit K8.)  

Salmon further averred that “it seems highly likely that in fact the district attorney . . . was 

taking a ‘wait and see’ position,” and was only willing to dismiss Alderman’s possession 

of marijuana case and probation violation on C-44280 if Alderman “testified in 

conform[ity] with his statement to Hill [at] the preliminary hearing.”  (Exhibit K8, at p. 

13.)  

On appeal, Salmon challenged the trial court’s rejection of his motion for a new 

trial.  (Exhibit I8, at p. 22.)  Salmon argued, “Executory plea agreements . . . mislead the 

jury and serve as a leash and muzzle on the witness which makes him a captive of the 

prosecution.”  (Exhibit I8, at p. 23.)  The court of appeal, however, found the defense had 

failed to prove its claim: 
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 The difficulty with the defense argument in this case is that even on 

the motion for new trial no evidence of any arrangement, executory or 

otherwise, was offered.  Defense counsel simply asked the court to infer one 

existed from what transpired after Salmon’s conviction; and counsel on 

appeal contends everyone in the system knows what really occurs except the 

ones who should, the jurors.  (Exhibit I8, at p. 24, original emphasis.) 

The court of appeal further stated that “the defense[’s] claim is not without 

substance . . . .”  (Exhibit I8, at p. 24.)  However,  the court of appeal accepted the 

prosecution’s explanation that “‘everybody that testified, Mr. Alderman, Detective Hill, 

anybody connected with the case can give and has stated there was no offer to Mr. 

Alderman.’”  (Exhibit I8, at p. 24.)  At the same time, the court was clearly concerned 

about hidden understandings between informants and prosecution teams that only 

materialize after the case in which the informant provided information has culminated in a 

conviction. 

The court noted that in Nevada, the prosecutor could not “‘bargain for testimony, 

and withhold its performance (whether it is moving for acceptance of a plea or dismissal of 

other charges) until after the accused has testified.’  [Citation.]”  (Exhibit I8, at p. 23.)  This 

was known as the Franklin rule.  (See Franklin v. State (Nev. 1978) 577 P.2d 860, 

overruling recognized in People v. Jenkins (2000) 22 Cal.4th 900, 1009.)  Although, the 

court decided that there was insufficient evidence to apply the equivalent of the Franklin 

rule in Salmon’s case, it foreshadowed a time where an extension of the Franklin rule 

could be applied: 

Since the court, suspicions aroused, nonetheless found no executory 

contract existed, we have no basis to implement the Franklin rule in this 

particular case, although we commend a careful consideration of its manifest 

advantages to local prosecutors.  We hasten to add, it would be a small 

extension of the rule to apply it in every case in which charges against an 

accused witness are dismissed or compromised on the prosecution’s 

recommendation after the defendant’s conviction, with or without proof of 

some pre-existing arrangement.  In view of the difficulty of proving the 

existence of these pacts, perhaps the day must come when that extension will 

appear compelled.  For now, we rely on the word of a senior prosecutor 

and the judgment of a seasoned trial judge, as well as the only direct 
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evidence on the subject in this particular case, against the ugly appearances 

the defense decries.  If we are required to consider the question anew in 

the future, these elements may not necessarily blend again in the same 

manner.  (Exhibit I8, at pp. 25-26, emphasis added & omitted.) 

C.  Reevaluating a Past “Reality” 

The court of appeal, like the trial court, was placed in the difficult role of assessing 

the insistent word of a prosecutor (or member of law enforcement) in the context of 

circumstantial evidence that suggests that their word is not to be trusted.  In Salmon, the 

court of appeal had before it the assessment of a trial judge, who found no wrongdoing.  

While the appellate court sensed that logic was at odds with the prosecutor’s vehement 

denial that a deal was in place, it chose to await a more established pattern of delayed 

informant dispositions before adopting the so called “Franklin rule.”  This was, of course, 

of little benefit to Salmon.  Moreover, the difficulty in this approach—although eminently 

understandable—is that the chance of a similarly presented issue coming before these 

justices was relatively slim.  Indeed, it would seem that the court of appeal never directly 

revisited this precise issue.  However, it is now clear that the OCDA has consistently 

employed this method of encouraging informants to produce evidence and desired 

testimony through delayed dispositions steeped in undisclosed understandings, allowing 

them to keep fact finders in the dark about the true understandings and expectations of the 

informant witnesses.
18

 

Despite reason based analysis of records that a deal was in place and understood by 

both sides, could the word of the prosecutor still somehow have been trustworthy?  Or did 

the prosecutor instead allow the court and counsel to be misled—largely through silence in 

                                              

18
 More than 30 years later after Salmon was affirmed on appeal, this very same district 

attorney’s office used executory contracts with informants, such as Oscar Moriel and 

Fernando Perez, to extremes that would have seemed unimaginable to the court of 

appeal—and which the Salmon justices would have certainly found appalling—resolutions 

of these informants’ cases delayed nine and eight years respectively to hide the undisclosed 

“understanding” they have received for their informant services. 
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the face opportunities to clarify the truth—while counting on defense counsel to never fully 

uncover and appreciate other information that may have led to a different decision by the 

trial and appellate courts?  The latter appears to be the case.  Sadly, the Salmon case is one 

in a long series of cases in Orange County where that would require years and 

extraordinary circumstances for apparent informant related deception to come to light. 

D.  A Closer Examination of Records and Cases 

1.  Deconstructing the Pre-Salmon Connection Between Prosecutor 

Moseley and Informant Alderman 

In his motion for new trial, Salmon asserted that because the informant’s possession 

of marijuana case was dismissed after the trial date, it established that there was an 

undisclosed agreement in place that this is what would occur—a point that will be 

discussed in further detail below.  It would seem that defense counsel did not fully 

comprehend the history of Alderman’s case, and the critical timing of both the prosecutor’s 

appearances and the case continuances in the matters of both Salmon and Alderman.  In 

sum, Deputy DA W.J. “Jay” Moseley III (“Moseley”) seemingly failed to come clean not 

only about the histories of those cases, but also about his “coincidental” and highly 

unlikely role as prosecutor of Alderman before and after the informant claimed to have 

received statements from Salmon. 

a.  Alderman’s Original Guilty Plea 

On January 9, 1980, a complaint was filed against Alderman alleging felony 

possession of cocaine for purposes of sales (Health & Safety Code § 11351).  (Complaint, 

People v. Alderman, Super. Ct. Orange County, No. C-44280, filed Apr. 25, 1980, attached 

herein as Exhibit L8.)  On August 25, 1980, after multiple appearances by different 

prosecutors, former Deputy DA Moseley appeared for the first time on the case.  (Exhibit 

J8.)  Four days later, Moseley agreed to dismiss the possession for sales, allowing 

Alderman to plea to simple felony possession of cocaine.  (Exhibit J8.)  The case was 

continued for sentencing until October 24, 1980.  (Exhibit J8.)  After additional 

continuances, on December 1, 1980, Alderman was sentenced to three years probation and 
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one year Orange County Jail with judicial work furlough.  Moseley remained as the 

prosecutor on the case at the time of the plea, and appeared on the case six times.  (Exhibit 

J8.) 

b.  Analyzing Moseley’s Improbable Prosecution of Alderman’s 

Original Possession for Sales Case While Serving As a Homicide 

Prosecutor—Evidence of an Undisclosed Relationship with the 

Informant 

Moseley’s appearance on Alderman’s case once he was identified as an informant 

against Salmon is not particularly surprising.  Moseley was the prosecutor who would 

determine the resolution of Alderman’s probation violation.  And whether the prosecutor 

would fully admit the truth, Alderman’s outcome depended upon his performance as a 

witness, as will be clearly shown.  But what explains Moseley’s role as the prosecutor on 

Alderman’s very same case when he was originally charged with the felony possession for 

sales—just months before the murder of Mark Martin?  The most logical analysis is that 

Alderman was an informant prior to his contact with Salmon, that Moseley had 

received informant services from Alderman on a case pre-dating the investigation of 

Salmon, and that Moseley gave Alderman the benefit of the reduced charge.  The only 

alternative explanation is that Moseley was not a member of the homicide unit at the time 

of his first prosecution of Alderman and that by sheer coincidence he found himself 

assigned to prosecute Alderman for possession for sales of narcotics—before he would 

later become a key informant on one of his homicide cases.  A careful analysis of the cases 

on which Moseley worked and other available information confirms that Moseley was a 

member of the homicide unit when he first prosecuted Alderman. 

When Moseley first appeared on Alderman’s pending felony case in 1980, Moseley 

had been practicing law for 17 years.  (Attorney Search for “W J Moseley III”, State Bar of 

Cal.,http://members.calbar.ca.gov/fal/MemberSearch/QuickSearch?FreeText=W+J+ 

Moseley+III&SoundsLike=false&x=0&y=0.)  The now deceased Moseley also served as 

supervisor of the homicide unit three times during the course of his career with the OCDA.  
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(W.J. “Jay” Moseley III, O.C. Register (Mar. 24, 2010), 

http://obits.ocregister.com/obituaries/orangecounty/obituary.aspx?n=wj-moseley-

jay&pid=141089794.)  This information alone suggests it was highly improbable that 

Moseley was in a non-homicide assignment in August of 1980 to December of 1980, when 

he appeared on Alderman’s case.  However, Defendant Wozniak was able to locate 

information pertaining to a number of cases handled by Moseley that corroborates that the 

prosecutor indeed was a member of the homicide unit when he made his 1980 appearances 

on Alderman’s case, culminating in the resolution of that case.  In 1978, the Los Angeles 

Times reported on Moseley’s prosecution of Gerry Fiori (“Fiori”) for the murder of 

Stephen Bovan.  (Perlman, Judge Chides Prosecutor for Question: But Refuses Defense 

Bid for Mistrial in Bovan Murder Case, L.A. Times (Dec. 13, 1978), p. A6, attached herein 

as Exhibit M8.)  An analysis of the minute orders for Fiori and his co-defendants shows 

that Moseley appeared as a homicide prosecutor in the Fiori litigation from April of 1978 

to March of 1980.  (Partial minutes in People v. Gerry Fiori, Super. Ct. Orange County, 

No. C-39239, attached herein as Exhibit N8; Partial minutes in People v. Anthony Marone 

Jr., Super. Ct. Orange County, No. C-39239, attached herein as Exhibit O8; Partial minutes 

in People v. Joseph Federowski, Super. Ct. Orange County, No. C-39239, attached herein 

as Exhibit P8; Timeline of Deputy DA Moseley, attached herein as Exhibit Q8; 

Spreadsheet of Deputy DA Moseley, attached herein as Exhibit R8.) 

The history of homicide cases handled by Moseley shows that Moseley was serving 

as a member of the homicide unit from at least April of 1978 to May of 1984.  (Exhibit Q8; 

Exhibit R8.)  On October 22, 1980, Moseley made his first appearance in the murder 

prosecution of Gregory Miley.  (Minutes in People v. Gregory Miley, Super. Ct. Orange 

County, No. C-45554, attached herein as Exhibit S8.)  Moseley continued serving as the 

prosecutor on Miley, making numerous appearances on the case through November of 

1983.  (Exhibit Q8; Exhibit R8; Exhibit S8.)  Significantly, Moseley appeared on Miley 

during the same time period that he was appearing on Alderman’s case in 1980—

again prior to Mark Martin’s death.  (Exhibit Q8; Exhibit R8; Exhibit S8.) 
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 In sum, the most reasonable explanation of Moseley’s earlier prosecution of 

Alderman at a time when he was a member of the homicide unit is that he had a special 

relationship with Alderman.  Considering that Alderman would later serve as an informant 

on a homicide case—one to which Moseley would also be reassigned—by far the most 

reasonable explanation is that Alderman had worked as an informant in one of Moseley’s 

cases prior to the informant’s contact with Salmon in 1981.  If there was a previous 

prosecutor/informant relationship, it unquestionably needed to be disclosed.  Its 

introduction at trial would have likely undermined the jury’s belief in the account given by 

Alderman, and the concealment of that relationship would have unquestionably damaged 

the credibility of the entire prosecution team.   

c.  Additional Evidence of a Secret Agreement with Alderman 

In evaluating whether there was actually an understanding or agreement in place 

that the informant’s case would be dismissed after he testified, the trial and appellate court 

were analyzing solely the “coincidence” that the dismissal came shortly after Alderman 

completed his testimony.  However, careful examination of the minutes in the Alderman’s 

and Salmon’s cases reveals there was far more coincidental evidence needing to be 



 

MOTION TO DISMISS - WOZNIAK 

132 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

analyzed for an accurate determination of the issue.  And even if defense counsel did not 

realize the entirety of the information relevant to these issues, he should not have been 

required to turn over every rock to get the truth when there was at least one person in the 

courtroom who fully appreciated what was under all of them: Deputy DA Moseley. 

 On May 14, 1981, Martin was killed.  (Exhibit I8, at pp. 5-6.)  On July 26, 1981 

Salmon was charged with possession of a deadly weapon (a sword cane).  (CYA 

Amenability Determination for Jonny Ray Salmon, filed June 21, 1984, p. 7, attached 

herein as Exhibit T8.)  On or about October 25, 1981, Salmon was arrested and held at the 

Orange County Jail.  (Exhibit T8, at p. 7; see Minutes in People v. Salmon, Super. Ct. 

Orange County, No. C-49688, attached herein as Exhibit U8.)  Shortly thereafter, Salmon 

met Alderman while they were both incarcerated.  (Exhibit I8, p. 6; Exhibit J8; Exhibit 

U8.)  It appears that sometime between November 19, 1981, and December 8, 1981, 

Salmon allegedly confessed to Alderman that he was the shooter.  (Exhibit I8, at p. 6; 

Exhibit J8; Exhibit T8; Exhibit U8.)  On December 15, 1981, Alderman was released on 

his own recognizance.  (Exhibit J8.)  The prosecutor, who appeared on that date, was 

Deputy DA Bryan Brown (“Brown”).  (Exhibit J8.)  Brown was also the prosecutor of 

Salmon’s alleged accomplice Luparello.  (People v. Luparello (1986) 187 Cal.App.3d 411, 

432.) 

 On March 17, 1982, Salmon was arrested for Martin’s murder.  (Exhibit T8, at p. 8.)  

On January 9, 1984, after Alderman testified and Salmon was convicted of murder, 

Alderman’s case and probation violation were dismissed.  (Exhibit I8, at p. 7; Exhibit J8.)  

What defense counsel for Salmon apparently failed to realize was that the OCDA aligned 

the continuances of Salmon’s case with those of Alderman’s case and probation violation.  

This was done in a manner that clearly shows that the informant realized the dismissal of 

his case and probation violation would not be delivered until he provided Moseley with 

what he wanted at Salmon’s murder trial.  Generally, Alderman’s case was continued 

approximately three weeks beyond the new date selected for proceedings in Salmon. 
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Salmon’s 

Minute 

Order 

Date 

Salmon's 

Next 

Court 

Date 

Time Between Court Dates 

Set in Salmon’s and 

Alderman’s Cases 

Alderman’s 

Minute 

Order Date 

Alderman's 

Next Court 

Date 

07/09/82 10/25/82 3 weeks 09/07/82 11/15/82 

10/08/82 01/24/83 3 weeks 11/15/82 02/14/83 

01/24/83 05/16/83 3 weeks 02/14/83 06/06/83 

05/13/83 08/01/83 3 weeks 06/10/83 08/22/83 

09/06/83 09/30/83 3 weeks, 6 days 08/22/83 10/27/83 

10/24/83 11/14/83 2 weeks 10/27/83 11/28/83 

11/16/83 11/21/83 3 weeks estimated for trial  

+ 

3 weeks after trial ends 

11/28/83 01/9/84 

(Exhibit J8; Exhibit U8.)  

On July 9, 1982, counsel gave a three week trial estimate in Salmon.  (Exhibit U8.)  

On November 28, 1983, Jurors were sworn in for Salmon’s case.  (Exhibit U8.)  

Consequently, Alderman’s case and probation violation were continued six weeks to 

January 9, 1984.
19

  (Exhibit J8.)  Alderman testified on November 30, 1983, and December 

1, 1983.  (Exhibit U8.)  On December 7, 1983, the jurors visited the cell in which 

Alderman met Salmon back in 1981.  (Exhibit U8.)  On December 13, 1983, Salmon was 

found guilty of first-degree murder.  (Exhibit U8.)  On January 9, 1984, Alderman’s 

probation violation petition and possession of marijuana case were dismissed per the 

People’s motion.  (Exhibit J8.)  Interestingly, the prosecutor, who dismissed the case, was 

former Deputy District Attorney Michael Jacobs, who in August of the same year obtained 

a death verdict in the informant tarnished case of People v. Thomas Thompson, discussed 

herein. 

                                              

19
 Defendant Wozniak, via his attorneys and investigators, have been unable to locate 

Alderman’s case involving the possession of marijuana referenced in the appellate opinion.  

It is reasonably presumed that the case was continued to the same dates as the probation 

violation for possession of cocaine based on its dismissal in the probation violation 

minutes.  (Exhibit J8.) 
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 In addition to the timing coincidences mentioned above, several of the prosecutors, 

who appeared on behalf of the People in Salmon’s murder case (C-49688), also appeared 

on behalf of the prosecution in Alderman’s possession for sale case (C-44280) and his 

probation violation on that case (C-42280)—to wit: Moseley, Bryan Brown, Richard 

Stanford, Donald Clarence, and Martin Engquist.  (Exhibit J8; Exhibit U8.) 

Table of Deputy District Attorneys Appearing in Salmon’s and Alderman’s Cases 

Exhibit(s) Date(s) Salmon’s Case Alderman’s Case 

J8 08/25/80  W.J. Moseley III 

J8 08/29/80  W.J. Moseley III 

J8 10/24/80  W.J. Moseley III 

J8 10/31/80  W.J. Moseley III 

J8 11/21/80  W.J. Moseley III 

J8 12/01/80  W.J. Moseley III 

I8 05/14/81 MURDER OF MARK MARTIN  

J8; U8 11/19/81 

      - 

12/01/81 

CONFESSION TO ALDERMAN  

J8 12/15/81  Bryan Brown 

J8 03/04/82  Richard Stanford 

J8 03/12/82  Richard Stanford 

T8 03/17/82 CHARGED WITH MARTIN’S 

MURDER 

 

J8 04/19/82  Richard Stanford 

J8 06/07/82  Richard Stanford 

U8 07/09/82 Richard Stanford  

U8 10/08/82 Martin Engquist  

J8 11/15/82  Richard Stanford 

U8 01/24/83 Bryan Brown  

J8 02/14/83  Donald Clarence 

U8 03/23/83 Donald Clarence  

J8 06/06/83  Donald Clarence 

J8 06/10/83  Donald Clarence 

U8 07/15/83 W.J. Moseley III  

U8 07/22/83 W.J. Moseley III  

U8 09/16/83 W.J. Moseley III  

U8 09/26/83 W.J. Moseley III; Donald Clarence  

J8 10/27/83  Martin Engquist 

U8 11/14/83 W.J. Moseley III  
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U8 11/15/83 Martin Engquist  

U8 11/16/83 Martin Engquist  

U8 11/21/83 

      - 

05/23/84 

W.J. Moseley III  

(Exhibit I8; Exhibit J8; Exhibit T8; Exhibit U8.)  

While Salmon’s counsel asked that judicial notice be taken of Alderman’s court file 

at the time of the motion for new trial, it appears that this request did not precipitate a 

comparison of the court dates as presented here—and the opinion confirms one was never 

carried out by defense counsel, the trial court or the appellate court.  (See Exhibit I8; 

Exhibit K8.)  Instead, it seems that both the trial and appellate courts simply confirmed 

Alderman’s dismissal after he completed his testimony.  However, a study of the pattern of 

case continuances (and of the deputy district attorneys appearing on behalf of the People) is 

necessary to see the situation with clarity.  Alderman would not reasonably have selected 

the continuance dates that fortuitously and repeatedly fell after the dates set for 

proceedings in Salmon.  A dialogue was certainly taking place on each court date between 

the prosecutor in Salmon and the prosecutor in Alderman’s new case and probation 

violation, and it was obviously clear that to Alderman that his dismissal could not come 

until after he testified “truthfully” for the prosecution in Salmon. 

 The trial court and the court of appeal accepted, as so many courts have over the 

decades, representations of the prosecutors whom they were convinced would not possibly 

mislead them.  Unfortunately, the “word of a senior prosecutor” can be both compelling 

and devastating to due process rights when not authentic.  And ultimately the responsibility 

for hiding the understanding falls upon the prosecutor.  Moseley knew the truth about what 

was transpiring and had the responsibility to disabuse those who believed him.  Consistent 

with the culture that places winning above all else, he wanted maximum credibility for his 

informant and he knew the best way to accomplish this was to make it appear as though 

Alderman’s testimony was disconnected from the outcome on the informant’s own case.  

Quite obviously, the key was to blind the jurors to Alderman’s knowledge that he would 
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receive his dismissals (of his case and probation violation) only if his informant testified to 

the prosecution’s liking.   

  2.  Another Major Benefit Hidden from the Jury’s View 

 Although the transcripts of the trial proceedings are not available, the appellate 

opinion suggests that Salmon, the trial court, and the appellate court were likely unaware of 

a second major benefit that Alderman received: the freedom to remain out of custody 

regardless of the number of times that the informant failed to honor the terms of his release 

on his own recognizance.
20

  As mentioned previously, homicide prosecutor Bryan Brown 

appeared on December 15, 1981, for the apparent purposes of seeking Alderman’s release 

on his own recognizance.  (Exhibit J8.)  On the very next scheduled court date, February 5, 

1982, Alderman failed to appear, and the court issued a bench warrant to be held until 

March 12, 1982.  (Exhibit J8.)  On March 4, 1982, a hearing was held regarding the return 

after remittitur.  (Exhibit J8.)  Alderman also failed to appear and the court issued another 

bench warrant to be held until April 19, 1982.  (Exhibit J8.)  Alderman did not appear for 

the next two scheduled court dates, and the court issued a third bench warrant to be held 

until June 7, 1982.  (Exhibit J8.)  However, when Alderman appeared on June 7, 1982, 

Alderman’s bench warrants were withdrawn.  (Exhibit J8.)  On September 7, 1982, 

Alderman was released on his own recognizance.  (Exhibit J8.)  Alderman appeared for the 

next court date, November 15, 1982.  

Alderman went two years without suffering any meaningful consequences for his 

many failures to appear in court.  For example, on February 14, 1983, Alderman was again 

                                              

20
 It would certainly appear that defense counsel was unaware of the history detailed in this 

section because counsel’s study of Alderman’s custodial status would have simultaneously 

educated him about the history of continuances, which would have substantially 

strengthened his argument that the agreed disposition was in place.  Whether or not 

Salmon’s counsel fully understood the minute orders and their significance, again the 

prosecutor was not relieved of his responsibility to ensure that a truthful representation of 

his relationship with Alderman and any agreement about the future disposition on the case 

be presented and understood by the court and Salmon’s counsel. 
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not present at his scheduled court date.  (Exhibit J8.)  The court issued another bench 

warrant to be held until June 6, 1983.  (Exhibit J8.)  On June 6, 1983, Alderman appeared 

in court, his bench warrant was withdrawn, and he was released on his own recognizance.  

(Exhibit J8.)  Alderman appeared at his next court date, but not the following.  (Exhibit J8.)  

Thus, the court issued a bench warrant to be held until October 27, 1983.  (Exhibit J8.)  

Despite Alderman’s numerous failures-to-appear in 1982 and thus far in 1983, on October 

27, 1983, when Alderman did appear in court, his bench warrant was withdrawn and he 

was released on his own recognizance.  (Exhibit J8.)  Alderman did attend his two 

remaining court dates—the last one being on January 9, 1984, where the court granted the 

People’s motion to dismiss his pending case and probation violation.  (Exhibit J8.) 

Of course, the prosecution’s decision to never contest Alderman’s ability to remain 

out of custody, regardless of his failures to appear, also corroborates that it was Moseley’s 

intention to ultimately have dismissed the probation violation and new case. 

E.  Concluding Analysis in Salmon 

The study of People v. Salmon and the cases of informant Alderman offer an early 

example of the monumental impediments to justice resulting from the OCDA’s lack of 

commitment to follow Brady and ethical rules.  The OCDA not only appears to have 

deprived Salmon of the right to a fair trial, but rejected dozens of opportunities over the 

years to come clean and begin the reform of its improper use of informants and its 

informant related evidence.  It should be noted that Alderman refused to be interviewed by 

Wonziak’s counsel and investigator.  (Declaration of Assistant Public Defender Scott 

Sanders, attached herein as Exhibit F11.)  Additionally the defense has been unable to 

locate trial transcripts or make contact with Salmon’s appellate counsel.  Salmon’s trial 

counsel, Haigh, does not recall ever being informed of Moseley’s prior prosecution of 

Alderman, nor does he ever remember receiving the OCII file for Alderman.  Haigh does 

remember the case, including that the prosecution rested largely on the informant.  The 

retired counsel’s unfiltered duo of words 33 years later—only one of which is included 

below—are demonstrative of the fact that questionable verdicts do not increase in viability 
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over time; reflecting on the case, Haigh described the evidence supporting the conviction 

as “***thin.”  (Ibid.)  

This case also highlights the entrenched culture that has permitted and encouraged 

this type of activity.  Moseley was far from the only member of the office aware of 

important facts related to Alderman and his pre-existing relationship with Moseley, as well 

as the informant’s true understanding about what was awaiting him once he delivered what 

the prosecution wanted.  Yet no one came forward the truth.   

When the appellate court expressed in writing its hope that it was not being misled 

about an executory contract, members of the OCDA who knew otherwise should have felt 

obligated to not only correct their misplaced faith but take immediate steps to ensure that at 

a minimum this practice was halted.  Yet, they remained silent.  Why?  Prosecutors and 

members of their teams have correctly recognized that informants are more likely to be 

believed when it appears that their participation is divorced from the outcome awaiting 

them.  The value of jurors having this misconception about informants continued to show 

itself moving forward as even an appellate court’s warning of possible future action had no 

deterrent effect. 

And over thirty years later, nothing has changed. 

VII.  People v. Daniel Joseph Lair 

A.  Pretrial Identification Issues 

On February 22, 1981, Luane Nowak (“Nowak”) reported that she had been 

sexually abused by two Hispanic men and provided their license plate number.  (People v. 

Lair (Feb. 28, 1985, G000743) [nonpub. opn.], p. 2, attached herein as Exhibit H10.)  

During a medical examination, the examining physician confirmed signs of sexual abuse, 

and found sperm in her vagina.  (Exhibit H10, at p. 2.)  On February 23, 1981, Gabriel 

Chavez (“Chavez”) was arrested and interrogated.  (Exhibit H10, at pp. 2-3.)  Chavez 

confessed and implicated Daniel Joseph Lair (“Lair”), “a non-Hispanic, fellow Marine,” 

as the primary aggressor.  (Exhibit H10, at p. 3, emphasis added.)  A week or two later, 

Nowak was shown a photographic lineup, which did not include Lair, and selected the 
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second perpetrator from that lineup.  (Exhibit H10, at p. 3.)  Chavez was subsequently tried 

and convicted for his part.  (Exhibit H10, at p. 3.) 

 Approximately one year after the incident, Nowak attended a six man lineup and 

once again selected someone other than Lair.  However, this time, Lair was in the lineup.  

(Exhibit H10, at p. 3.)  Orange County Deputy DA Jan Cummins (“Cummins”) called 

Nowak after the misidentification and “told Nowak to look around the courtroom 

[tomorrow] at the preliminary hearing to see if she could recognize the man who raped 

her.”  (Exhibit H10, at pp. 3-4.)  During an interruption at the preliminary hearing, “two 

witnesses saw and heard a prosecution witness, Armando Macias,
21

 point to Lair and tell 

Nowak who he was.”  (Exhibit H10, at p. 4.)  Deputy DA Cummins was present when this 

occurred and then called Nowak to make an in-court identification of Lair.  (Exhibit H10, 

at p. 4.)  Although it is unclear to what extent Lair was aware of Cummins’ actions, he 

moved for a dismissal, alleging she had “impermissibly tainted the victim’s identification 

of the defendant.”  (Exhibit H10, at p. 4.)  The court denied that motion, but granted Lair’s 

request for a “continuing order compelling the district attorney to disclose evidence 

favorable to the defense.”  (Exhibit H10, at p. 4.) 

B.  Chavez’s Consideration  

 Lair’s defense was based in part on challenging Chavez’s credibility by asserting 

that Chavez was testifying “in hopes [that] his cooperation would lighten his sentence.”  

(Exhibit H10, at p. 5.)  When Chavez was approached to testify, he had a pending sentence 

modification request.  (Exhibit H10, at p. 3.)  However, Chavez denied receiving any 

promises of leniency in exchange for his testimony.”  (Exhibit H10, at p. 5.)  Chavez 

testified on November 4, and 8, 1982.  (Partial Minutes in People v. Lair, Super. Ct. 

Orange County, No. C-49469, attached herein as Exhibit I10.)   

                                              

21
 Although they share the same name, this is not the same “Armando Macias” who would 

later be charged and convicted of capital murder, and whose case is discussed within this 

motion. 
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 On November 8, 1982, Detective Carl Martin (the officer who approached Chavez 

about testifying against Lair) testified that he did not promise Chavez any leniency, but he 

did tell Chavez that he would talk to the prosecutor about transferring Chavez to a 

controlled facility.  (Exhibit H10, at pp. 3, 5; Exhibit I10.)  On November 17, 1982, Deputy 

DA Cummins testified.  (Exhibit H10, at p. 5; Exhibit I10.)  Although the jury was 

informed that a sentencing modification had been initiated, it was given the impression that 

it was done exclusively by the Department of Corrections.  (Exhibit H10, at p. 6.) 

After his conviction, Lair successfully moved for a new trial based on newly 

discovered evidence, which consisted of: (1) a memorandum dated April 13, 1982, by a 

prison counselor stating that in exchange for his testimony, Chavez “would receive 

protective custody and request an 1170(d) [resentencing] report;” (2) a letter dated May 13, 

1982, from Deputy DA Cummins requesting Chavez be placed in protective custody; and 

(3) a letter dated June 14, 1982, from Deputy DA Cummins to the Department of 

Corrections asking the appropriate official “to initiate a letter to the sentencing judge to 

modify Chavez’[s] sentence.”  (Exhibit H10, at pp. 5-6.)  Deputy DA Cummins testified in 

the trial on November 17, 1982.  (Exhibit I10.) 

 The OCDA appealed the granting of a new trial because “[Lair] did not use due 

diligence in obtaining the asserted newly discovered evidence, it was immaterial and 

cumulative, and it would not have rendered a different result probable on retrial.”  (Exhibit 

H10, at p. 2.)  However, the court of appeal dismissed the OCDA’s claims.  First, Lair 

asserted due diligence by obtaining the discovery order.  (Exhibit H10, at pp. 7-8.)  In fact, 

one letter and the memo were discovered by the trial judge himself when he was reviewing 

Chavez’s Department of Corrections’ file at the hearing on the motion.  (Exhibit H10, at p. 

7.)  Second, Deputy DA Cummins breached her discovery duty when she did not discover 

“new evidence which impeach[ed] a principal prosecution witness.”  (Exhibit H10, at p. 8.)  

Third, the identification evidence was “shaky” at best, and the impeachment evidence was 

key (not only to impeaching Chavez, but also to impeaching  Deputy DA Cummins).  

(Exhibit H10, at p. 8.)   
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 The court of appeal additionally found that Lair’s new trial was warranted based 

upon the prosecutorial misconduct of Cummins in not disclosing her participation in 

securing Chavez’s sentencing modification and protective custody order.  (Exhibit H10, at 

pp. 8-9.)  The court of appeal noted that had the trial court been aware of Cummins’ 

discovery violations at the time of the pretrial motion to dismiss, “the motion might have 

been granted.”  (Exhibit H10, at p. 9 fn. 2.) 

Date Activity Citation(s) 

02/09/82 Lair was arrested. Exhibit I10 

04/13/82 Chavez’s prison counselor wrote a memorandum noting that 

in exchange for testifying against Lair, he “would receive 

protective custody and request an 1170(d) [resentencing] 

report.” 

Exhibit H10, 

at p. 6 

05/13/82 Deputy DA Cummins wrote a letter requesting Chavez to be 

placed in protective custody. 

Exhibit H10, 

at p. 6 

06/14/82 Deputy DA wrote a letter to the Department of Corrections 

asking the appropriate official “to initiate a letter to the 

sentencing judge to modify Chavez’[s] sentence.”   

Exhibit H10, 

at p. 6 

11/04/82 

      - 

11/08/82 

Chavez testified that he did not receive any consideration for 

his testimony. 

Exhibit H10, 

at p. 5; 

Exhibit I10 

11/08/82 Detective Martin testified that he did not promise Chavez any 

leniency, only that he would inform the DA about Chavez’s 

request to be transferred to a controlled facility. 

Exhibit H10, 

at p. 5; 

Exhibit I10 

11/17/82 Deputy DA Cummins testified against Lair, allowing the jury 

to falsely believe that the Department of Corrections, rather 

than the OCDA, initiated Chavez’s sentencing modification. 

Exhibit H10, 

at p. 5; 

Exhibit I10 

12/10/82 One of Deputy DA Cummins’ letters was delivered to the 

court and to Lair. 

Exhibit I10 

01/26/83 Trial court reviewed Chavez’s Department of Corrections’ 

file and discovered another letter from Deputy DA Cummins 

as well as the memorandum. 

Court ordered new trial based on newly discovered evidence. 

Exhibit I10 

02/28/85 Court of Appeal affirmed motion for new trial. Exhibit H10 

10/21/86 Second jury trial began. Exhibit I10 

11/05/86 Second jury trial ended in a mistrial on six of the seven 

counts. 

Exhibit I10 

01/05/87 Third jury trial began. Exhibit I10 

01/21/87 Third jury trial ended in a mistrial Exhibit I10 
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01/30/87 OCDA dismissed the case. Exhibit I10 

 

VIII.  People v. Thomas Thompson—A Defendant and Justice System Misled  

 A.  Summary of Facts 

 On September 11, 1981, Thomas Thompson and his roommate David Leitch were 

out for pizza when they ran into David’s ex-wife Tracy Leitch and her roommate Ginger 

Fleischli.  (People v. Thompson (1988) 45 Cal.3d 86, 97.)  The four of them went out for 

drinks but at some point Tracy and David Leitch left together.  (Ibid.)  Fleischli and 

Thompson went back to the apartment that Thompson shared with David Leitch.  (Ibid.)  

What happened next is in dispute, but on September 14, 1981, Fleischli’s body was found 

ten miles away from the apartment.  Shortly thereafter, Thompson and Leitch were 

arrested.  (Ibid.)  Fleischli had been stabbed to death and a semen sample was recovered 

from her body.  (Id. at pp. 98-99.) 

 Thompson, who had no prior criminal record, was charged with the rape and murder 

of Ginger Fleischli.  (Id. at p. 140 fn. 34.)  Thompson was also charged with the special 

circumstance of committing the murder in commission of a rape.  (Ibid.)  Leitch faced the 

same charges and enhancements.  (Thompson v. Calderon (9th Cir. 1997) 120 F.3d 1045, 

1055, revd. sub nom. Calderon v. Thompson (1998) 523 U.S. 538.)  At the preliminary 

hearing, former Assistant District Attorney Daniel Brice called four jailhouse informants 

(David Vogel, David Wright, Timothy Gravelle, and Robert Evans).  (Thompson v. 

Calderon, supra, 120 F.3d at p. 1055.)  Each claimed that Thompson confessed to 

committing the crime with his co-defendant David Leitch, whom the prosecution argued 

“was the only person…who ha[d] a motive” to kill the victim.  (Ibid.)  According to the 

prosecution, Leitch recruited Thompson to kill Fleischli, whom Leitch believed was 

interfering with his ability to reunite with his wife.  (Ibid.)  The prosecution would rely 

upon this theory to ultimately secure Leitch’s conviction.  (Ibid.) 

 Thompson allegedly told these men that he had consensual sex with Fleischli before 

he and Leitch killed her together.  (Ibid.)  The court held at the close of the preliminary 
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hearing that there was insufficient evidence to hold either defendant to answer for rape or 

for the finding of rape as a special circumstance.  (Ibid.)  Of course, without the special 

circumstance of rape, the only special circumstance in the case, the prosecution would be 

unable to seek the death penalty.  (Id. at p. 1054.)   

However, the OCDA ultimately charged both men in a felony information 

consistent with the allegations in the complaint.  (Id. at p. 1055.)  Both defendants 

responded by filing motions to dismiss the rape charge and rape special circumstance, per 

Penal Code section 995.  (Ibid.)  At the hearing for the motion to dismiss, the OCDA 

restated its theory of the case—that Leitch wanted Fleischli killed for interfering with his 

ability to reconcile with his wife.  (Id. at p. 1056.)  The court denied the motions without 

comment.  (Ibid.)  Leitch subsequently and successfully moved to sever from Thompson.  

(Ibid.) 

The OCDA tried Thompson first, but not before making a decision that would haunt 

the case well beyond Thompson’s execution.  (Ibid.)  The reassigned prosecutor, Deputy 

District Attorney Michael f decided to proceed on a new theory for Thompson’s criminal 

liability that was “fundamentally inconsistent” with the earlier one presented at preliminary 

hearing.  (Id. at pp. 1055-1056.)  At Thompson’s trial, the prosecution no longer argued 

that Leitch and Thompson killed Fleischli together so that Leitch could reunite with his 

wife.  (Id. at p. 1056.)  Instead, Jacobs made a startling shift.  Thompson, according to the 

prosecutor, had acted alone in raping and killing Fleischli, and committed the murder in 

order to cover up his sexual assault.  (Ibid.)  Yet, what about the four jailhouse informants 

at the preliminary hearing who claimed Thompson had provided confessions consistent 

with the conveniently abandoned theory?  The prosecution no longer had any use for them, 

and replaced them with two new jailhouse informants, Edward Fink (“Fink”) and John Del 

Frate (“Del Frate”).  (Ibid.)  Both informants claimed Thompson confessed in a manner 

supporting Thompson as the sole perpetrator of the rape and murder.  (Ibid.)  Just like 

Daniel Escalera and Alejandro Garcia, Fink was housed in Module A.  (Exhibit R9, at 
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p. 5.)  But once again it would take nearly 20 years beyond Thompson’s death for the truth 

to emerge about the use of informant tanks in Orange County. 

The Supreme Court of California summarized the response of Defendant Thompson 

to the new informants and the statements attributed to him as follows: 

Defendant denied making any admissions to inmates Fink and Del Frate.  In 

addition to bringing out their criminal records, defendant presented three 

inmate witnesses of his own who testified that Del Frate frequently tried to 

get other inmates to talk about their cases, had a grudge against defendant, 

and was being paid by Leitch’s family to testify against defendant.  Fink, a 

heroin user, had informed against others, and defendant suggested Fink was 

motivated in this case by the hope he could serve his time in an institution of 

his choice.  Further, defendant claimed that during an absence from his cell, 

inmates had been seen in the cell reading police reports and documents 

relating to his case and taking notes, presumably enabling them to give 

convincing testimony against him.  (Thompson, supra, 45 Cal.3d at p. 101, 

fn. omitted.) 

 In his closing argument, Jacobs offered in part the following argument—similar to 

one that has been used in countless courtrooms to bolster the credibility of informants: 

And I ask you to think about [the informants’] background and think about 

what motive or bias would these people have to tell you anything but the 

truth?  What did either man get in exchange for his testimony?  Did they get 

anything?  What benefits are going to be—are they going to obtain by 

testifying?  Ed Fink has been an informant before and testified before.  He 

didn’t like what the defendant did, so he came to court and he didn’t ask for 

anything.  He wanted to tell you what happened because a girl died and she 

shouldn’t have died.  And even a drug user, even a criminal like him can be 

affected by something like that.  (Petitioner’s Post Evidentiary Hearing Brief 

in Thompson v. Vasquez, filed Mar. 1, 1994, p. 27, attached herein as Exhibit 

E.) 

 Jacobs’ arguments worked, as he ultimately secured a conviction, and then 

convinced jurors to impose the death penalty.  (See Thompson, supra, 45 Cal.3d at p. 96.)  

The OCDA’s decision in this case would raise numerous concerns—some of which will be 

addressed later in this motion.  But the availability of at least six jailhouse informants ready 

to testify that they had obtained statements from Thompson about his rendition of what 

took place should have raised questions for the agency about the proliferation of 
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informants and the circumstances surrounding their (claimed) acquisition of information.  

The stark differences in the two categories of confessions attributed to Thompson—one 

describing a crime motivated by Leitch and relationship with his wife, and another 

motivated by Thompson’s rape of the victim that he alone then sought to conceal—would 

have naturally prompted concerns that informants in the jail were fabricating confessions.  

The actions of Jacobs in the prosecution of co-defendant Leitch corroborated that what was 

taking place with informants within the jail simply did not matter to the OCDA. 

 B.  People v. Leitch 

 The evidence introduced by Jacobs in Thompson might have suggested that the 

prosecutor no longer found credible the alleged confessions made to the informants who 

testified at the preliminary hearing when both defendants were being prosecuted together.  

Jacobs’ actions in the trial of Defendant Leitch, however, strongly indicate that informants 

were being assessed not for the truthfulness of their claims about the statements they 

received, but about whether they could help secure the sought after win. 

 In Leitch’s trial, one of Jacobs’ first issues must have been how to deal with the 

testimony of Fink and Del Frate.  That decision was surprisingly simple, as described in a 

subsequent Ninth Circuit Court of Appeals opinion in Thompson v. Calderon. 

The prosecutor did not call either Fink or Del Frate at Leitch’s trial.  Instead, 

he called defense witnesses from Thompson’s trial (most of whom he had 

subpoenaed for Leitch’s trial immediately after objecting to their testimony at 

Thompson’s trial).  These witnesses testified about Leitch’s violent 

disposition, Leitch’s threats toward Fleischli, and Leitch’s motive to kill 

Fleischli.  The prosecutor relied heavily on their testimony to establish 

Leitch’s motive for the murder.  (Thompson v. Calderon, supra, 120 F.3d at 

p. 1056, original emphasis.) 

 The above referenced opinion documented the “win at all costs” attitude that 

permeated the separate trials of Thompson and Leitch, and, as will be seen, continues to 

permeate the OCDA. The court of appeals compared Jacobs’ closing arguments in the two 

cases: 

The glaring inconsistency between the prosecutor's theories, arguments, and 

factual representations at the two trials is apparent when one juxtaposes his 
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closing arguments. 

At Leitch’s trial, the prosecutor argued that:  

 

Leitch is the only one, before the victim’s death, who expressed any 

hatred for her and the only one with any motive for her death.  

. . . 

Leitch’s desire to reunite with his ex-wife is really the only motive 

we have in this case, and people have killed for less.  

. . . Leitch’s was the only motive or reason for her demise. 

 

Yet at Thompson’s trial, the prosecutor advanced a contrary motive for 

Fleischli’s death.  He asserted that the sole motive was Thompson’s desire to 

cover-up the alleged rape:  

 

Why did Ginger Fleischli die?  Because she said she was going to 

tell for what he Thompson did to her.  So he killed her.  

 

What did both Mr. Fink and Del Frate say?  What do both of their 

statements have in common?  Thompson didn’t want any witnesses. 

. . .  

The defendant said he raped the victim and killed her to prevent 

being caught for rape. 

 

At Leitch’s trial, the prosecutor adhered to the State’s original theory that 

Leitch was an active participant in the murder: 

 

And I want to make it very clear that the State has charged Mr. 

Leitch with first degree murder, and with special circumstances.  

And as far as we are concerned, he’s guilty of that or he’s guilty of 

nothing. 

. . . 

The problem is, all of the evidence we have incriminates Mr. Leitch, 

at best, equally, and more so than Mr. Thompson. 

. . . Both men were together inside that apartment with Ginger 

Fleischli. 

. . .  

 

So we have to ask ourselves, why would Mr. Thompson murder Miss 

Fleischli alone in an apartment where he lived, with no 

transportation, no means to move the body and wait for Mr. Leitch to 

come home to be an A-1 witness for the murder of his ex-girlfriend?  

Is that reasonable or logical?  Do you think that's what happened? 
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. . . 

You think Mr. Thompson did this all by himself and waiting for this 

good guy to come home so he could see him standing over his ex-

girlfriend, who he lived with ten days before?  No, it didn’t happen 

that way.  

 

The prosecutor, however, asserted as the truth before Thompson’s jury the 

story he subsequently labeled absurd and incredible in Leitch’s trial: 

 

. . . Thompson was the only person in that apartment with Miss 

Fleischli the night—at the time she was killed. 

. . . 

We have the evidence that establishes Mr. Thompson alone in an 

apartment with a girl who is raped and murdered. 

. . . 

The David Leitch involvement—we have all this stuff on the board 

about him saying bad things about his girlfriend.  What evidence do 

we really have that he did anything, had any part except that his car 

was used to move the body and that his shoe print was at the scene?  

There is no evidence we have putting him in the apartment that night.  

(Id. at pp. 1056-1057, original emphasis.) 

On July 19, 1985, Leitch was convicted of second-degree murder and sentenced to 

15 years to life in state prison.  (Leitch v. Marshall (C.D. Cal., May 7, 2008, 

SACV0600688GAFAN) 2008 U.S.Dist.LEXIS 118371, p. *2.)  If the OCDA was the least 

bit concerned about Jacobs’ conduct or the use of informants, there was no perceptible 

sign. 

IX.  People v. Willie Wisely—More Jail Informant Dishonesty 

A.  Summary of Facts 

 In March of 1981, Robert Bray, stepfather to Willie Wisely, was killed when the cab 

of his truck fell on him as he was working on it.  (People v. Wisely (1990) 224 Cal.App.3d 

939, 942.)  The pressure on Bray’s chest caused him to asphyxiate.  (Id. at p. 942.)  Bray’s 

death was originally ruled an accident.  (Ibid.)  The police found no evidence that the 

hydraulic cab lift Bray was using to lift his truck had been tampered with.  (Ibid.)  He had 
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no wounds or bruises other than the impressions left by the fallen cab.  (Ibid.)  Alcohol, 

nicotine, and caffeine were found in Bray’s system at the time of his death.  (Ibid.)  

 For weeks the police continued to believe Bray’s death was accidental.  However, a 

statement by Phillip Arthur Thompson provided key new information on the case that led 

the government to prosecute Wisely.  (Ibid.)  The court of appeal wrote that although 

“[o]riginally, the authorities concluded that the death had been an accident[,] [a] few weeks 

later, Philip [sic] Thompson, seeking to curry favor with the police and believing that 

Wisely had informed on him in another matter, told the Burlingame police that Wisely and 

James Dunagan had committed the murder.”  (Ibid.)  According to Thompson, Wisely 

hated his stepfather and the two had been involved in a physical altercation.  (Ibid.)  

According to Thompson, Wisely planned the murder with Dunagan, after attempting to 

solicit others to commit the murder.  (Ibid.)  Thompson would be the first in a string of 

witnesses to claim Wisely had incriminated himself.  Thompson told Burlingame police 

that Wisely told him that Wisely and James Dunagan murdered Bray.  (Ibid.) 

 Dunagan testified that the day Bray died, he and Wisely went to watch, but not kill, 

Bray as he worked on his truck.  (Ibid.)  Wisely had borrowed a gray panel truck, which 

they drove to spy on Bray.  (Ibid.)  According to Dunagan, Wisely brought “a handgun and 

a hypodermic needle for injecting poison.”  (Ibid.)  After an argument over who would stab 

Bray with the poisoned needle, Wisely decided he would do it himself.  (Id. at pp. 942-

943.)  Wisely instructed Dunagan to drive by Bray’s truck and pick Wisely up after it was 

done.  Dunagan testified that after giving instruction, Wisely exited the truck and went out 

Dunagan’s of view.  Dunagan saw the cab of Bray’s truck move.  (Id. at p. 943.)  Upon 

driving by as Wisely had told him, Dunagan saw Bray’s legs sticking out from the truck.  

Wisely told him Bray was dead.  Dunagan then drove them both to a friend’s house, where 

they remained until Wisely’s girlfriend arrived later in the day.  She told them that Bray 

was dead.  (Ibid.) 

 Wisely testified at his trial that on the day of Bray’s death, he and Dunagan were at 

a friend’s house.  (Ibid.)  Wisely and Dunagan then spent the afternoon attempting to sell 
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jewelry at several locations.  They later returned to the friend’s house and freebased 

cocaine.  (Ibid.)  Once the sun started to set, according to Wisely, his girlfriend showed up 

and informed him Bray was dead. Wisely testified he was shocked by the news.  (Ibid.) 

 Thompson was given immunity to testify against Wisely.  (Ibid.)  However, on the 

stand, Thompson reversed what he initially told law enforcement, and denied any 

recollection of Wisely ever confessing to killing Bray.  (Id. at p. 944.)  He further testified 

that his previous statement to the police had been a lie.  (Ibid.)  Nonetheless, the trial court 

allowed Thompson’s previous statements inculpating Wisely into evidence.  (Id. at p. 943.)  

After Thompson, the prosecution presented two more informants, Richard Kish and John 

Randolph, at Wisely’s trial.  Both testified that Wisely had admitted to killing Bray.
22

  

(Ibid.) 

John Randolph testified that, “during the latter part of 1980 while he and defendant 

Wisely were in prison together, the defendant was ‘more or less’ soliciting as to the price 

of murder contracts from people that he (Randolph) was with.  When asked who the 

contract was for, Defendant Wisely said his step-father.”  (People’s Opposition to Motion 

to Continue, People v. Wisely, filed Nov. 5, 1987, p. 39, attached herein as Exhibit F.)  

According to Randolph, he saw Wisely at the Orange County Jail three different times in 

1981.  (Exhibit F, at p. 39.)  Wisely said he was responsible for the murder, but asserted he 

was would be able “to get over on it.”  (Exhibit F, at p. 39.)  Steven Ray Pearson 

contradicted Randolph’s testimony.  Pearson stated that he was in custody in the Orange 

County Jail with Randolph and Wisely, and when they were together Wisely said that he 

was wrongfully charged.  (Exhibit F, at pp. 39-40.)  Pearson said that he and Randolph 

escaped from San Quentin in August of 1982.  (Exhibit F, at p. 40.) 

                                              

22
 It should be emphasized that Defendant Wozniak is not advocating for the innocence of 

any of the defendants discussed in this motion, but detailing a long-term disinterest in 

ensuring that witness testimony is reliable and undertaking reforms to ensure fair trials and 

correct verdicts.  In Wisely’s case the prosecution again relied upon several informants. 
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In the prosecution brief, under the title “Newly Discovered Evidence About Mr. 

Randolph,” there is the following statement: 

It appears from the “movement history of Mr. Randolph and Defendant 

Wisely that Mr. Randolph was transferred to San Quentin from Soledad on 

December 8, 1989, four months after Defendant Wisely apparently had been 

transferred from San Quentin to Chino for pre-release processing.  Thus, 

there is reason to doubt his credibility.  (Exhibit F, at p. 84, emphasis 

added.) 

The minimization of Randolph’s perjury is disturbing, but hardly surprising.  In 

diminishing the importance of the dishonesty at the trial, the prosecution awkwardly 

argued that the pre-trial arguments of Wisely about the minimal value of Randolph’s 

testimony should be adopted post trial.  Anxious to assure the trial court that the perjured 

testimony had negligible impact on the outcome, the prosecution argued that the otherwise 

dishonest Wisely, as well as Pearson, should be believed in their impeachment of 

Randolph.  (Exhibit F, at p. 84.)
23

   

B.  Evidence of James Dunagan’s Untruthfulness 

Wisely also obtained declarations from three fellow inmates who asserted that 

alleged accomplice James Dunagan admitted that he planned to give, or had given false 

testimony at Wisely’s trial.   

1.  Joe Drake Declaration  

In late October 1981, Joe Drake was arrested and placed in the Orange County Jail.  

According to Drake, he was housed in Protective Custody in Module “D,” in tanks 19/20.  

(Declaration of Joe Drake, People v. Willie Ray Wisely, Super. Ct. Orange County, No. C-

48114, Feb. 11, 1986, p. 1, attached herein as Exhibit G.)  While in custody, Drake was 

positioned in a cell next to Jim Dunagan. Initially, Drake and Dunagan did not get along 

because of Drake’s “reputation as an informer.”  (Exhibit G, at p. 1.)  However, Drake and 

                                              

23
 The court of appeal opinion does not address, nor even mention Randolph’s false 

testimony that Wisely confessed to him.  (People v. Wisely (1990) 224 Cal.App.3d 939, 

943.) 
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Dunagan’s relationship grew after Dunagan confided in Drake that he was very scared and 

confused because he believed he was innocent and did not want to remain in jail.  (Exhibit 

G, at p. 1.)  After learning of Dunagan’s insecurities, Drake somehow arranged for a police 

escort to be provided to Dunagan.  (Exhibit G, at p. 1.)  In Drake’s declaration he stated, “I 

spoke to Deputy Lunzer about Jim’s fears, and an escort order was arranged.  After that 

Jim warmed up to me considerably.”  (Exhibit G, at p. 2.) 

After Drake and Dunagan formed a relationship, they began to speak frequently.  

Drake stated in his declaration that,  

Jim [Dunagan] became very interested in Rodney Alcala’s case. Particularly, 

he wanted to know everything about how other prisoners had fabricated a 

confession and then traded it to the prosecution in return for leniency.  I 

explained how the facts could be gleaned from newspaper articles, casual 

conversations, and other sources.  I told Jim these bits and pieces are then 

strung together into a convincing tale.  I explained that in Rodney’s case this 

is what happened, and that I had helped the other prisoners concoct a phony 

confession.  (Exhibit G, at p. 2.) 

Dunagan also confided in Drake that he was “frightened because the prosecution held a 

special allegation over his head, and were using it to pressure him into testifying.”  (Exhibit 

G, at p. 2.)  At this point, it seemed as if Dunagan was willing to learn from Drake about 

how to testify falsely in exchange for a favorable offer.  Dunagan explained to Drake that 

the, “prosecution investigators and Huntington Beach detectives had offered him a deal if 

he would help them convict Willie Wisely.”  (Exhibit G, at p. 2.)  Drake also stated that, 

“Jim [Dunagan] said he had been promised special housing in Huntington Beach City Jail 

once the deal was made.”  (Exhibit G, at p. 2.) 

 Drake and Dunagan continued to talk about Dunagan’s deal and Drake explained 

that: 

Between October and December of 1981, Jim [Dunagan] told me about 

receiving several visits from Huntington Beach detectives and from the 

prosecutor’s investigator.  Jim [Dunagan] mentioned that the deal would also 

include charges pending against him in the San Francisco area.  I saw Jim 

[Dunagan] receive visits in an interview room next to the jail Watch Office 
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on the first floor.  I know these interview rooms are used for contacts 

between informers and law enforcement agencies.  (Exhibit G, at p. 3.) 

Drake further declared, “To the best of my present recollection, it was in late December, 

1981, that Jim [Dunagan] told me he had made up his mind to deal with the authorities.  

Jim [Dunagan] said he would fabricate his testimony against Willie Wisely in return for the 

deal that had been offered.”  (Exhibit G, at p. 3.)  Dunagan had explained to Drake that, 

“he was tired of being in jail, and if he took the deal, he would soon be freed.”  (Exhibit G, 

at p. 4.)  Drake also recalled that: 

He [Dunagan] said the authorities had promised he would be out in about one 

year.  A few hours later, Jim was called for custody release.  Some days later, 

another prisoner, returning from court, told me he had seen Jim Dunagan 

sitting in the audience, dressed in civilian clothes, accompanied by two 

Huntington Beach detectives in Central Municipal Court.  The other 

prisoners said Jim had flashed him four fingers, indicating four years.  

(Exhibit G, at p. 4.) 

Finally, Drake explained why he clearly remembered his conversations with 

Dunagan, “I recall our conversations well because I was involved in the Rodney Alcala 

case about the same time and it involved the use of fabricated testimony of jailhouse 

informers.”  (Exhibit G, at p. 4.)  In fact, Drake was a former informant who had testified 

that informants used by the OCDA in the capital prosecution of Rodney Alcala had 

fabricated their accounts of Alcala’s confessions.  (People v. Alcala (1984) 36 Cal.3d 604, 

621.) 

2.  Dwayne McKinney Declaration  

 In August of 1981, Jim Dunagan was placed in the cell next to Dwayne McKinney 

in the Orange County Jail in Module “D.”  (Declaration of Dwayne McKinney, People v. 

Willie Ray Wisely, Super. Ct. Orange County, No. C-48114, May 10, 1982, p. 1, attached 

herein as Exhibit H.)  From August of 1981 until December of 1981, McKinney and 

Dunagan spoke frequently, but their conversations ended when Dunagan was moved to a 

city jail substation in December of 1981.  (Exhibit H, at p. 1.) 
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 Dunagan confided in McKinney, and McKinney recalled the following from one of 

their conversations: 

That Jim Dunagan . . . expressed fear that he was not receiving the best 

representation . . . and became more frightened after Earl Wenzell, who had 

been housed next to Dunagan at one time, received a release on his own 

recognizance and it became apparent that he was an informant . . . Dunagan 

expressed fear that Wenzell would make false statements against him to gain 

some deal.  (Exhibit H, at p. 1.)  

Dunagan believed that he was innocent of the charges filed against him, but feared that 

Wenzell would say anything to law enforcement in order to get a deal.  (Exhibit H, at p. 1.)  

Fearing the worst, Dunagan began to speak to another inmate, Joe Drake, who, at some 

point, was also housed in Module “D.”  (See Exhibit G, at p. 1.)  Drake, who had a 

reputation as an informer, was aware that Dunagan was contemplating taking a deal in 

order for a reduced sentence.  (Exhibit G, at p. 2.) 

While McKinney was housed next to Dunagan, McKinney claimed to have heard 

discussions take place between Drake and Dunagan.  (Exhibit H, at p. 1.)  McKinney 

stated, “Joe Drake and Dunagan discussed how to make a ‘deal’ with the prosecution on 

several occasions.”  (Exhibit H, at p. 1.)  McKinney was aware that investigators were 

continuously asking Dunagan to accept a deal because Dunagan told McKinney that 

“investigators were repeatedly asking him to accept a bargain wherein he would testify 

against his co-defendant Willie Ray Wisely in exchange for a manslaughter conviction.”  

(Exhibit H, at p. 1.)  Dunagan also revealed to McKinney “that he was trying to make up 

his mind about testifying falsely against his co-defendant in exchange for some deal.”  

(Exhibit H, at p. 1.)  McKinney also stated that “Dunagan received frequent visits at the 

attorney/bonds visiting area from investigators regarding his case here, and other pending 

matters elsewhere according to information he relayed to me.  I overheard Dunagan and 

Joe Drake discuss how to concoct a story to relate on the stand in order to make the deal.”  

(Exhibit H, at p. 2.)  McKinney also claimed to have heard Joe Drake argue that “the best 

thing Dunagan can do for himself was to use the information he was able to pick up from 
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talking with investigators, and his attorney, and the prosecutor, and string together a story 

in exchange for a deal.”  (Exhibit H, at p. 2.)  In November of 1981, Dunagan revealed to 

McKinney that,  

He [Dunagan] had decided to “give them what they want to hear” and that he 

would be receiving a conviction of manslaughter in return for his 

cooperation, and that he didn’t want to do it because “neither of us did 

anything at all,” but he felt it was his only chance of avoiding conviction.  

(Exhibit H, at p. 2.)  

Then, in December of 1981, Dunagan was removed to a city jail substation after he 

decided to concoct a story.  (Exhibit H, at p. 2.)
24

  

 Mckinney and Drake provided a compelling picture of a dishonest witness 

and a system that willfully pushed along fraudulent testimony.  McKinney’s contact 

with Dunagan came just months before his own arrest, and later conviction, on a 

capital eligible murder that he did not commit.  (Pfeifer, Man Identified as Burger 

King Killer Freed, L.A. Times (May 2, 2001).)  Mckinney was prosecuted by Tony 

Rackauckas.  (Yi, Ex-Inmate Files Claims for Damages, L.A. Times (May 17, 

2000).)  

                                              

24
 In 1988, after Wisely’s conviction and sentencing, Mark Cleveland gave a sworn 

declaration attesting to Dunagan’s lack of veracity.  (Declaration of Mark Cleveland, 

People v. Willie Ray Wisely, Super. Ct. Orange County, No. C-48114, attached here as 

Exhibit I.)  In 1981, Cleveland was in custody at the Huntington Beach City Jail, and 

worked serving food to inmates and cleaning cells.  (Exhibit I, at p. 2.)  In performing his 

work duties, he befriended Dunagan.  Cleveland quickly realized that Dunagan was an 

informant because he was instructed to give Dunagan extra food, Dunagan received 

unfettered phone access, Dunagan received special visits from the OCDA, and Dunagan 

had large quantities of transcripts and police reports in his cell.  (Exhibit I, at p. 2.)  After 

learning about Dunagan’s alleged crime, Cleveland began questioning him about Bray’s 

murder.  (Exhibit I, at p. 3.)  Dunagan said that he and Wisely were innocent and that 

Dunagan was testifying falsely against Wisely in exchange for a shorter sentence promised 

to him by the OCDA.  (Exhibit I, at pp. 3-4.)  According to Cleveland, Dunagan stated that 

OCDA fed him facts through reports and interviews, emphasizing the facts they wanted 

Dunagan to bring out at Wisely’s trial.  (Exhibit I, at p. 5.)  



 

MOTION TO DISMISS - WOZNIAK 

155 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 C.  Phillip Arthur Thompson 

At Wisely’s trial, Thompson denied that Wisely had ever admitted committing the 

crime, but the prosecutor, nonetheless, introduced his original statements to the police. 

(People v. Wisely, supra, 224 Cal.App.3d at p. 943.)  Deputy DA Freeman’s decision to 

ask the jury to invest in Thompson’s earlier statement to the police, despite the enormous 

motive to fabricate against an individual whom he reasonably believed was snitching on 

him, is troubling.  Another appellate court was far more critical of Thompson’s veracity, 

but their analysis would come nearly two decades later.  The Court of Appeal for the Third 

District stated that “all [of Thompson’s] convictions reflect that [Thompson] is a 

dishonest person.”  (People v. Thompson (Cal. Ct. App., Dec. 14, 2009, C058768) 2009 

Cal.App.Unpub.LEXIS 9807, p. *32, emphasis added.)  The conduct underlying these 

multiple convictions (aside from the one relating to a possession for sale of marijuana) 

occurred before Thompson’s testimony in Wisely’s trial.  Wisely received a court order for 

the prosecution to disclose “prosecution witness’s felony conviction record.”  (Motion for 

Discovery, People v. Wisely, Super. Ct. Orange County, No. C-48114, filed Dec. 1, 1981, 

attached herein as Exhibit J.)  It will never be known what led the appellate court 

reviewing Thompson’s case to find him credible in his original claim that Wisely 

confessed to him, despite his subsequent denials, enormous motive to fabricate, and history 

of offenses of moral turpitude (that were presumably before the jury).  Thompson’s status 

in the criminal justice system had certainly changed, though.  In 2002, he had joined 

Wisely as defendants charged with murder.  Thompson purportedly killed a young woman 

in 1971, though he would only be identified as a suspect in 2002 as a result of a DNA 

comparison.  (See generally People v. Thompson, supra, 2009 Cal.App.Unpub.LEXIS 

9807.)  Wisely’s post-conviction Motion for Discovery, filed December 10, 2012, 

referenced Thompson’s conviction for murder.  (See Post Conviction Motion for 

Discovery, People v. Wisely, Super. Ct. Orange County, No. C-48114, Dec. 10, 2012, 

attached herein as Exhibit K.) 
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Interestingly during the preliminary hearing in People v. Wisely, Richard Kish, 

another informant in the case, testified that Wisely told him that “another man named 

Thompson at that time he told me that Thompson had killed a girl up near San Francisco 

that he had -- that he knew where the body was stashed.”  (Reporter’s Transcript 

(Preliminary Hearing), People v. Wisely, Super. Ct. Orange County, No. C-48114, Sep. 30, 

1981, p. 358, attached herein as Exhibit L.)  Whether Thompson was describing the murder 

for which he was convicted or another murder is unknown.  Nonetheless, Thompson 

certainly would have had additional reason to fabricate Wisely’s participation in a crime, if 

he had confided in him his participation in an unsolved murder and already believed based 

upon his experience with Wisely in the Los Angeles case that Wisely was someone who 

might share damaging information with authorities. 

Again, in terms of this motion, the OCDA’s use of jailhouse informants over 

decades is significant—but not in analyzing the actual innocence of each of the defendants 

discussed.  Rather, the importance lies in demonstrating the agency’s long-standing 

knowledge of the perils of using jailhouse informants and the critical need for strict 

discovery compliance when these witnesses are associated with a case.  Regardless of how 

much members of the OCSD and the OCDA wanted to suggest that informants become 

honest as soon as they turn over evidence helpful to the prosecution, a Los Angeles Times 

story and continuing experiences throughout the 1980s would show that this could not be 

further from the truth.   

X.  Reporting on Questions About Reliability of Jailhouse Informants in Orange 

County, and the OCDA’s Leading Advocate for Their Use  

 1985 could have been an eye-opening year for the OCDA and the OCSD.  In the 

summer of that year, as homicide prosecutor Michael Jacobs neared the second of two 

informant plagued and ethically challenged convictions in the death of Ginger Fleischli, the 

Los Angeles Times clarified the scope of the government’s involvement with jailhouse 

informants.  Just weeks before the verdict against Leitch, the Times published in-depth 

investigative story on informant practices within the county.  (Hicks, Jail ‘Snitches’ As 
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Witnesses: Credibility Is Key Question, L.A. Times (June 9, 1985), 

http://articles.latimes.com/1985-06-09/local/me-9879_1_county-jail.)  Ironically, this 

article appeared four years before the same newspaper took the lead role in breaking an 

informant scandal in Los Angeles; a scandal that would prompt a grand jury investigation, 

new policies for addressing informant use in Los Angeles County, and statewide legislation 

prohibiting certain law enforcement and informant contact with inmates.   

In Los Angeles, insights about the ability of informants to fabricate defendants’ 

statements came through a career informant named Leslie White.  The Orange County 

bureau of the Los Angeles Times had their own “Leslie White”—just an earlier version.  

George Sidebottom was an informant in the Orange County jails, who decided to come 

forward and admit that he and fellow informants had fabricated confessions: 

George Sidebottom[] said copies of police reports circulate through the jail 

like old magazines. 

Sidebottom at first was an informant against Walter Black, of Orange, in a 

1982 child killing.  But he told Superior Court Judge Robert H. Green in a 

hearing that he and three other informants had fabricated their stories.  Black 

was later convicted of second-degree murder, but no informants testified at 

the trial.  (Jail ‘Snitches’ As Witnesses, supra.) 

Sidebottom’s statements should have been deeply disturbing to Jacobs and all prosecutors 

familiar with the Thompson litigation.  As noted above, in Thompson’s testimony, he had 

specifically claimed that, “during an absence from his cell, inmates had been seen in the 

cell reading police reports and documents relating to his case and taking notes, presumably 

enabling them to give convincing testimony against him.”  (People v. Thompson (1988) 45 

Cal.3d. 86, 101.)  Sidebottom’s statements—statements in which he did not simply point 

the fingers at others but acknowledged that he himself had given misleading testimony—

should have led the OCDA to question the information they were receiving in Thompson 

and each and every other case in which a jailhouse informant claimed to have received an 

incriminating statement. 

 A quote attributed to the Chief Deputy District Attorney James Enright (“Enright”), 

when analyzed particularly in the context of the Thompson litigation, vivified the inability 
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and unwillingness of the OCDA to critically analyze informant testimony.  Enright 

declared, “We never put anyone on the witness stand we don't believe is telling the truth.”  

(Jail ‘Snitches’ as Witnesses, supra.)  Enright certainly was familiar with the prosecutions 

of Thomas Thompson and David Leitch.  Considering what was transpiring in those 

prosecutions alone, it is reasonable to ask how Enright could possibly have offered such an 

assessment.  It would be a matter of self-serving fantasy for a prosecutor to “believe” that 

Thompson gave both versions of the confession, and the inconsistency suggests strongly 

that Thompson gave neither.  Moreover, Jacobs’ actions suggested that he could not have 

cared less about whether the informants were actually telling the truth—rather his sole 

analysis was whether the informants were helpful or unhelpful to secure the desired 

prosecution outcome.   

As will be seen, the OCDA’s unwillingness and inability to critically self-analyze its 

own conduct—exemplified by Enright’s claim that every decision by a prosecutor to use 

an informant was necessarily rooted in a belief that the informant told the truth—continues 

today.  After rulings in the Dekraai litigation in August of 2014, District Attorney 

Rackauckas stated that he did not believe anyone in his office had lied, despite a ruling that 

this indeed had happened.  (Dalton, Dekraai Judge: DA Misconduct Not Enough to Bar 

Death Sentence, Voice of OC (Aug. 4, 2014).)  But just as with Enright’s claim thirty years 

earlier, Rackauckas’ contention was not rooted in a careful, neutral analysis of facts, but on 

an obvious realization: if prosecutors lied, the administration in place bore responsibility, 

and the failure to act—a failure that continues to the present—would have wide-ranging 

ramifications for the administration and for the justice system in this county. 

Hicks’ article (Jail ‘Snitches’ As Witnesses) illuminated the breadth of informant 

use in the 1980s.  He wrote that “[i]n the last five years, jail informants have testified in 

more than a hundred major Orange County cases.”  (Jail ‘Snitches’ As Witnesses, 

supra, emphasis added.)  Interestingly, this story went further than even the first reporting 

on informant issues in Los Angeles.  The writer explored a wide range of issues, which 

unfortunately, are just as pertinent and prevalent today as they were 30 years ago.  For 
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instance, the article discussed the convenient portrayal of jailhouse informants as truth 

tellers, whose obvious motives magically disappear once they become prosecution 

witnesses.  (Jail ‘Snitches’ As Witnesses, supra.) 

Then Assistant District Attorney Ed Freeman “argue[d] that in many cases 

informants want to testify because they are shocked by the information they have heard or 

because they have undergone a religious conversion.”  (Jail ‘Snitches’ As Witnesses, 

supra.)  A quarter century later Fernando Perez—a Mexican Mafia leader who was still 

ordering hits on fellow inmates on the eve of becoming an informant—and the chief of the 

homicide unit were working off the same script.  Perez claimed his decision to come 

forward and share statements obtained from Dekraai was motivated by his shock about 

what he had been told, as well as his sense of civic responsibility.  Assistant District 

Attorney Dan Wagner repeated Perez’s claim as it related to Dekraai in a written 

declaration in order to convince Judge Thomas Goethals not to turn over informant 

discovery—never mentioning that Perez was an entrenched jailhouse informant giving up 

information on everything he could collect in the previous 14 months in a desperate effort 

to avoid a life sentence.
25

   

 In the 1985 Los Angeles Times article, the author addressed another issue 

that persists today: the “wink and nod” deals given to informants.  Attorney Keith 

Monroe could have just as easily been speaking today when he said: 

[I]n every case, you can bet there’s a payoff down the road.  What bothers 

most defense attorneys is that jurors are always told no deals were made 

between prosecutor and informant, yet deals seem to materialize after a case.  

(Jail ‘Snitches As Witnesses, supra, original emphasis.) 

                                              

25
 Neither Freeman, Wagner, nor any other local prosecutor who wished to present their 

jailhouse informants as having altruistic motivations, would have wished to acknowledge 

the plain truth in the following excerpt from the Los Angeles District Attorney Special 

Directive 88-12, dated November 4, 1998, which was cited in the Los Angles Grand Jury 

Report: “No Deputy District Attorney has ever supposed that such (informant) testimony 

springs from the prisoner’s sense of good citizenship or moral duty.”  (Exhibit Z2, at p. 11 

fn. 6.) 
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 The article also included the following: 

Fred McBride, a Santa Ana defense attorney who has represented informants, 

said it usually works like this: “The prosecutor says he won’t give us a deal, 

but he winks.  He doesn’t really wink, but he winks.  So you go back to your 

client and say, ‘I can’t get you a deal, but based on my experience, I can tell 

you I think they’ll give you a break.’”  (Jail ‘Snitches’ As Witnesses, supra, 

original emphasis.) 

 Hicks, the Los Angeles Times author, wrote in 1985 that “[p]rosecutors do 

not deny that they have made such subtle bargains, but prosecutor, [then Deputy 

District Attorney] Tony Rackauckas objects to the implication that anything 

insidious takes place.”  (Jail ‘Snitches’ As Witnesses, supra.)  Rackauckas told 

Hicks, 

“Let’s say a drug user testifies against a murderer,” Rackauckas explained.  

“Right away, he’s labeled a snitch within the jail, which puts his life in 

danger.  He’s put in what amounts to solitary confinement.  He’s testifying in 

the face of tremendous criticism from defense attorneys.  He has taken a hell 

of a chance for us.  It’s only natural that a judge is going to take that into 

consideration when his case comes up.  And it’s only natural that the 

prosecutor he’s just helped is going to be in his corner.”  (Jail ‘Snitches’ As 

Witnesses, supra.)  

A defense attorney’s frustration that prosecutors “always” claim that there is no agreement 

with an informant but “yet deals seem to materialize down the road” would have seemed 

most appropriately uttered by Salmon’s counsel.  The fact that the defense counsel and 

Rackauckas agreed that that these “understandings” were the norm and that both sides 

recognized that the truth was being hidden from defense makes more painful the appellate 

opinion in Salmon and the court’s discussion about a day in the future when there might be 

sufficient evidence that the prosecution was hiding executory agreements—especially in 

light of the fact that the Salmon opinion was issued nine months after the Los Angeles 

Times piece was published.  It is likely that at least some members of the appellate panel 

that decided Salmon were aware of the Los Angeles Times article, and this may explain the 

court’s commentary.  But an article is obviously not evidence, and the appellate court is 

ultimately limited to the evidence on the record in direct appeal. 
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Flash forward to 2015.  As has been mentioned previously, Fernando Perez 

had been incarcerated for more than seven years, still has not been sentenced on a 

2009 firearm possession conviction, and is awaiting trial on another case.  Oscar 

Moriel had been in custody for more than eight years without a trial.  Both have 

testified that they had been given no promises for their informant work and did not 

know what benefits awaited them on their cases—supporting the presentation that 

their efforts were not motivated by a hope that the more they delivered the greater 

the sentence reduction.
26

 

XI.  News Article Discusses the County’s “Most Used Informant” 

After the OCDA’s recent recusal from People v. Dekraai, Rackauckas offered the 

following observation and explanation for the position in which his office found itself: 

“We should have done more to learn the history of the confidential informant 

that we were working with that was offering information in this case,” he 

said. “Frankly, I think that’s the greatest mistake.  And a lot of things have 

resulted from that.”  (Saavedra, From a High School Dropout to Orange 

                                              

26
 Oscar Moriel’s believability about his motivations suffered a serious blow in 

2014, when a tape hidden from defendants for more than five years captured him 

attempting to trade an improved recollection of his conversations with Isaac 

Palacios for a reduced sentence: 

A.  I’m putting my life on the line, my life in jeopardy, my family’s life in 

jeopardy, my family’s reputation, uh, their ethic, all of that.  Then yeah, um, 

we’re going to have to meet halfway here. 

Q.  What do you? 

A.  What that means is, I might be able to help you out if my memory can fall 

back in place, it might not be able to fall back in place because it’s a long 

time ago.  People forget [Unintelligible] [shit over the years].  If I can grab 

spots of my memory and make it seem like it was yesterday then what I’m 

going through right now here with my case, not that I'm guilty of anything in 

this case.  (Exhibit D, at p. 1056.) 

Another previously hidden recording captured Santa Ana Police Department 

Detective Chuck Flynn (“Flynn”) to telling the extraordinarily violent Oscar Moriel 

that “you give a lot you get a lot,” while also suggesting that he would help secure 

his entry into the military.  
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County’s D.A.: Tony Rackauckas Has Always Been a Fighter, But Can He 

Withstand the Latest Punch?, O.C. Register (Mar. 17, 2015).) 

As will be discussed, the asserted lack of knowledge about Perez is patently inaccurate and 

provably false.  Dekraai’s prosecutors knew Perez was an informant before they first spoke 

with him. They were aware of his informant history before January 2013, when Wagner 

made arguments to convince the trial court not to disclose evidence of his informant 

history.     

Rackauckas’ effort to cast the significant deception and misconduct in Dekraai to 

nothing more than prosecutors failing to get up to speed with Perez’s background, sits in 

stark contrast to the picture of the then homicide prosecutor that emerged in the 1985 story.  

Moreover, Rackauckas was not included in the piece simply as a prosecutor providing 

general comment.  He, as well as the Honorable Judge John Conley—the judicial officer 

presiding over this matter—were discussed for their use of a witness deemed “The Most 

Used Informant” in Orange County.   

If that title was bestowed upon an informant during the last decade, the ignominious 

description would perhaps be best applied to Perez or Moriel.  In 1985, Hicks identified 

James Dean Cochrum (“Cochrum”) as the jailhouse informant deserving of the descriptive 

title of “Most Used Informant.”  It was earned based upon his claim to having received 

confessions from five inmates, and the OCDA’s apparent plan to use him at each of the 

respective trials.  Cochrum claimed that while at the Orange County Jail he directly 

received or overhead confessions in five cases, including four in which the defendant was 

charged with murder: (1) Cochrum said that his cell mate William Lee Evins confessed to a 

pending murder; (2) Cochrum claimed that Adolpho Aguirre confessed to murder; (3) 

Cochrum stated that Elliott Beal confessed to murder;
27

 and (4) Cochrum claimed that he 

                                              

27
 Cochrum testified in the Beal murder trial using the name “James Jason Hill.”  (See 

Exhibit Q, at pp. 303-305; Minutes in People v. Beal, Super. Ct. Orange County, No. C-

54407, p. 30, attached herein as Exhibit R2.)   The judge in that trial was David Carter, 

who currently serves as a federal district court justice.  Justice Carter’s unusual connection 

to the Cochrum related cases does not end there.  He was also the original prosecutor of 
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overheard William Gullett and Ronald Ewing discussing a murder they committed.  (Jail 

‘Snitches’ As Witnesses, supra; see also, Hicks, 9 Years Later, a Murder Case Goes to 

Jury: At Least One More Defendant Awaits Trial in Death of Grocer’s Wife, L.A. Times 

(June 30, 1985).)  

 In 1985, Rackauckas presented as a prosecutor fully invested in his use of 

informants—one who would be loath to make claims that he was somehow left in the dark 

about the background of an informant associated with one of his cases.  In fact, it was 

Rackauckas who most strongly led his office’s pushback in 1985 about concerns related to 

the perils associated with the use of informants.  Rackauckas used Cochrum as a witness in 

a murder case against William Gullett and Ronald Ewing.  (Hicks, Ace Prosecutor in 

Homicides Leaving D.A. to Join Firm, L.A. Times (Sept. 8, 1988).)  But, apparently, this 

was not the only time he relied upon an informant to support a conviction.  Rackauckas 

acknowledged using informants in “several cases.”  (Jail ‘Snitches’ As Witnesses, supra.) 

Rackauckas also told the Los Angeles Times that he was not concerned about 

questions pertaining Cochrum’s credibility, emphasizing that the informant would be given 

more credibility by jurors than defense counsel wanted to acknowledge.  (Jail ‘Snitches’ As 

Witnesses, supra.)  “Ideally, all my witnesses would be bishops and nuns,” Rackauckas 

said.  “But that’s not the real world.”  (Jail ‘Snitches’ As Witnesses, supra.)  Interestingly, 

in 2014, he used a similar metaphor to explain the necessity of informants: “It’s often said, 

‘If you’re trying to prove an evil plot hatched in hell, you’re not going to have angels as 

witnesses.’”  (Saavedra, Money, Cable TV, Food Delivery: How Mexican Mafia Snitches 

Lived Like Kings Behind Bars, O.C. Register (Updated Nov. 26, 2014).) 

Rackauckas missed the fundamental point.  There is no doubt that informants can be 

extraordinarily convincing, but the reasonable fear is that informants will be believed when 

                                                                                                                                                     

Gullett and Ewing, in what was his first homicide case.  During the preliminary hearing in 

Gullett and Ewing’s case in 1984, Defendant Ewing’s counsel John Barnett call then 

Orange County Superior Court Judge Carter to testify about a lineup that he was present at 

in the OCDA office. 
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that belief is not warranted.  Should jurors have believed Cochrum?  In 2011, Cochrum 

died in state prison in Utah—the same state where he had escaped from a correctional 

facility 30 years earlier and the same state where Rackauckas traveled to in order to aid 

Cochrum in his case and secure the informant’s attendance as a witness in Orange County, 

as will be discussed further below.  If Cochrum had a conversion to an honest citizen 

inmate during his stay in Orange County, it appears to have lasted only as long as the 

OCDA needed him as a witness.  Cochrum was incarcerated seven times in Utah on theft 

for deception charges.  (Criminal History and Records from the State of Utah for James 

Cochrum, attached herein as Exhibit M.)  During his criminal career, he also enhanced his 

criminal performance by alternating between the name James Hill and James Cochrum.  

(Exhibit M.)  At the time of his death, Cochrum was incarcerated for—ironically enough—

communication fraud.  (Exhibit M.) 

XII.  People v. Gullett  

William Gullett (“Gullett”) and his co-defendant Ronald Ewing (“Ewing”), were 

separately and successfully tried by Rackauckas.  The case, though, had far from a smooth 

path.  An article about Gullett’s conviction included the following: 

What added to the complexity of the case was that both Gullett and Ewing 

had been prosecuted for the murder before.  A Superior Court judge ruled 

that a municipal judge who heard the preliminary hearing had erred in 

binding the men over for trial in 1977 because of insufficient evidence.  The 

case was dismissed but not forgotten.  (Reyes, Conviction in 9-Year-Old 

Murder: Detective Finally Gets His Man, L.A. Times (Aug. 15, 1985).) 

 The article’s author also wrote that both the lead investigator “and prosecutor Tony 

Rackauckas have won praise from superiors, prosecutors and the victim’s family.”  

(Conviction in 9-Year-Old Murder, supra.)  The article notes that Detective Kincade 

“managed to persuade several ex-convicts, including a key witness, to testify on behalf of 

the prosecution.”  (Conviction in 9-Year-Old Murder, supra.)  Indeed, in 1985 Rackauckas 

advised defense counsel for Ewing that he intended to introduce admissions by Gullett to a 

stunning eight different jailhouse informants.  (Defense Motion for Separate Trial, People 
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v. Ewing, Super. Ct. Orange County, No. C-54839, Feb. 8, 1985, p. 1, attached herein as 

Exhibit N.)  The list included one informant who served 15 years in prison for sodomizing 

defendant Gullett.  (Defense Motion for Performance of Forensic DNA Testing, People v. 

Gullett, Super. Ct. Orange County, No. C-54839, filed Nov. 18, 2011, pp. 4, 6, attached 

herein as Exhibit O.)  None of these men would ultimately testify at trial.   

Two new informants ultimately were identified, including Cochrum—who came 

forward just months before the trial and nearly nine years after the crime. At the trial 

Rackauckas also called in-custody informant, Fred Rolfe, who allegedly received 

statements from Gullett while housed in a federal penitentiary with him.
28

  (9 Years Later, 

a Murder Case Goes to Jury, supra.)  Curtis Eddy, a suspect for the crime, had also  

testified against Gullett.  (9 Years Later, a Murder Case Goes to Jury, supra.)  Rackauckas 

convicted both Gullett and Ewing of special circumstance murder.  (9 Years Later, a 

Murder Case Goes to Jury, supra; see also, Jarlson, Defendant Convicted of Murdering 

Mother of 3 Nearly 10 Years Ago, L.A. Times (Mar. 19, 1986).)  By the time of Gullett’s 

conviction, eleven jailhouse informants would have claimed that Gullett confessed to them.  

 In November of 2011, Gullett filed a post-conviction motion to have the physical 

evidence in his case DNA tested.  (Exhibit O.)  Gullett argued that DNA testing did not 

exist at the time of his trial, and the results of the testing could prove exculpatory for him.  

(Exhibit O, at p. 7.)  Defense counsel for Gullett stressed that circumstantial evidence, 

mostly in the form of jailhouse informants, was the sole basis for Gullett’s conviction.  

(Exhibit O, at p. 6.) 

 On February 27, 2012, the Rackauckas’ appellate unit filed its response to Gullett’s 

motion for DNA testing.  (People’s Opposition to Post Conviction DNA Testing, People v. 

Gullett, Super. Ct. Orange County, No. C-54839, filed Feb. 27, 2012, attached herein as 

Exhibit P.)  The prosecution argued that there was not a “reasonable probability” that DNA 

                                              

28
 Defendant Wozniak has not been able to obtain the trial transcripts from Gullett, and 

Cochrum was not called as a witness at the preliminary hearing. 
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testing would result in a more favorable outcome for Gullett.  (Exhibit P, at p. 12.)  

According to the prosecution, there was ample evidence, in the form of informant 

testimony, to sustain the conviction no matter what the DNA found.  (Exhibit P, at p. 10.)  

The prosecution brief summarized its view of the evidence against Gullett as follows: 

The evidence presented at trial consisted of Mr. Seigman identifying 

defendant as the person who came to the store a few weeks earlier and the 

person who was identified as Mr. Brown, one of the perpetrators who came 

to his home.  Also, Janet McCormick identified defendant as the person who 

came to the store a few weeks earlier.  Moreover, testimony of Curtis Eddy, 

William Archibald, Frederick Rolfe, and James Cochrum corroborated the 

identity of Mr. Seigman by their testimony of defendant’s admission to the 

crime at various times. 

. . .  

Defendant was convicted based upon numerous witness statements and 

defendant’s own admissions of guilt.  (Exhibit P, at p. 12.)  

The prosecution would unquestionably argue—as it nearly always does when a particular 

source of evidence loses is evidentiary value—that the sufficiency of other evidence 

supports leaving a verdict undisturbed.  However, the reliance on Cochrum in securing the 

conviction is concerning.  For purposes of this motion, the most valuable currently 

available source of information for analyzing issues related to Cochrum—as it relates to 

and long standing OCDA informant related practices—are found in People v. William Lee 

Evins.  

XIII.  People v. William Lee Evins 

The Los Angeles Times feature piece on the Orange County informant situation, 

appeared in the Sunday edition on June 9, 1985.  While Cochrum was the informant who 

was the recipient of the most attention in the article, the timeliest of those cases being 

discussed and arguably the most controversial was People v. Evins.   

The story began with the following: 

The murder case against William Lee Evins, accused of bludgeoning a 

Fountain Valley woman, was all but destroyed two years ago when an 

appellate court decision eliminated a key witness. 

But along came James Dean Cochrum, 24, a cell mate of Evins in 

Orange County Jail.  Cochrum became the prosecution’s star witness when 
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he testified at a preliminary hearing that Evins, 31, had confessed the murder 

to him.  (Jail ‘Snitches’ As Witnesses, supra.)   

According to the article, the “Evins case has brought an outcry from defense 

attorneys. . . . “Evins ha[d] been in jail nearly five years, awaiting trial in the slaying of 

Joan Anderson at her Fountain Valley home.”  (Jail ‘Snitches’ As Witnesses, supra.)  A 

witness had stated that Evins confessed to the killing, but the witness “had been hypnotized 

by the police to evoke details of Evins’ alleged confession.”  (Jail ‘Snitches’ As Witnesses, 

supra.)  The Supreme Court of California, however, had rejected the admissibility of 

evidence obtained through hypnosis.  (See People v. Shirley (1982) 31 Cal.3d 18; 66-67, en 

banc, superseded by statute as stated in Franklin v. Fox (N.D. Cal. 2000) 107 F.Supp.2d 

1154, 1158.)  According to Hicks’ article, it was the first occasion in which Judge Conley 

had called an informant as a witness, and the article noted that the “same defense attorneys 

upset about Cochrum have high praise for [Conley’s] integrity.”  (Jail ‘Snitches’ As 

Witnesses, supra.) 

Among those questioning the circumstances of Cochrum’s emergence as a witness 

was David Haigh (“Haigh”)—the attorney for Salmon.  Haigh expressed his doubts about 

the “coincidental” appearance of Cochrum in Evins, having just two years earlier tried a 

case in which informant Alderman fortuitously aided the prosecution with his claims of 

having received a confession.  Haigh was asked to believe like so many attorneys over the 

decades that the jails were filled with truthful informants who coincidentally found 

themselves receiving confessions from talkative defendants.  The attorney told the Times, 

“That’s a classic,” said defense attorney David Haigh of Santa Ana.  

“A guy sits in jail for four years without saying a word about his case, and 

then when it looks like the case is lost, suddenly a snitch says Evins 

confesses.  It’s a classic example of how the snitch system works.”  (Jail 

‘Snitches’ As Witnesses, supra.) 

According to the article, Judge Conley “scoffs at critics who say his office turned to 

Cochrum to save a lost cause.  He says Cochrum ‘came forward before we knew the 

court’s (hypnosis) ruling.’”  (Jail ‘Snitches’ As Witnesses, supra.)  However, the author 
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described the timing as follows: “After the court’s hypnosis ruling, but before that ruling 

officially was applied to the Evins case, Cochrum told authorities that Evins had confessed 

to him.”  (Jail ‘Snitches’ As Witnesses, supra.)  Therefore, there is little doubt that there 

were significant questions about the admissibility of the hypnosis induced evidence at the 

time that Cochrum came forward with the claimed confession of the defendant—and as 

would become increasingly clear in studies by Defendant Wozniak, Cochrum did not 

“coincidentally” make contact with Evins according to the defendant and his counsel.   

Just one day after the story’s publication, the parties learned that the magistrate in 

the preliminary hearing shared the analysis; Judge Daniel Dutcher issued a ruling rarely 

delivered in this county—one which raised important issues about how informant 

statements could be subtly and secretly coaxed and about the credibility of the homicide 

unit’s star informant—and one which combined with the story’s revelations should have 

prompted inquiry by the OCDA and action.  The court found that the prosecution had, in 

fact, unlawfully obtained the statements of Defendant Evins, while also making adverse 

findings about the truthfulness of Cochrum.   

A.  Cochrum’s Testimony at Evins’ Preliminary Hearing 

In May and June of 1985, the Judge Conley litigated the preliminary hearing in 

Evins’ case.  (Reporter’s Transcript (Preliminary Hearing), People v. Evins, Super. Ct. 

Orange County, No. C-57087, May 2, May 3, May 6, May 7, May 24, May 30, May 31, 

June 3, June 5, June 6, June 7, June 10, 1985, p. 1, attached herein as Exhibit Q.)
29

  At the 

preliminary hearing, Conley relied heavily on the testimony of jailhouse informant 

Cochrum, who claimed to have heard incriminating statements made by Evins.  (Exhibit Q, 

at pp. 258-951.)  Cochrum testified about his extensive criminal history and substance 

abuse, including drug use inside the Orange County Jail.  (Exhibit Q, at pp. 276-419.)  He 

                                              

29
 Counsel for Wozniak has been unable to obtain the final page of Evins’ preliminary 

hearing, page 1450, which the clerk’s office confirmed that they too are missing this page.  

(See Exhibit F11.) 
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admitted to using more fake names over the years than he could remember in order to 

commit crimes and evade police.  (Exhibit Q, at pp. 282-283, 346.)  He lied about—but 

then admitted to—committing check fraud while serving in the military in order to 

maintain his $200 to $300 per-week cocaine habit.  (Exhibit Q, at pp. 349-356.)  He denied 

that certain inmates whom he had testified against were his friends, despite just days earlier 

testifying under oath that they were in fact his friends.  (Exhibit Q, at pp. 426-427.)   

As noted above, Cochrum was so valued by the OCDA that Rackauckas physically 

accompanied Cochrum to Utah to speak on his behalf to Utah authorities.  (Exhibit Q, at 

pp. 664-666.)  Cochrum also testified that Rackauckas had told Cochrum that he had 

personally contacted authorities in Utah on his behalf, and subsequently an administrative 

parole hold against him for escaping from a facility in that state was dropped.  (Exhibit Q, 

at pp. 515-518, 520, 522.) 

Cochrum testified that “several” days after being incarcerated in Orange County, on 

December 26, 1984, he attempted to contact the OCDA about incriminating statements he 

had allegedly acquired from an inmate named Adolfo Aguirre.  (Exhibit Q, at pp. 620-622, 

628-629, 653-654.)  He was soon connected with OCDA Investigator Ron Johnson and had 

several phone conversations and an in-person meeting with the investigator about Aguirre.  

(Exhibit Q, at pp. 634-635, 676-678.)  During one conversation with Johnson, Cochrum 

also offered to testify against Beal—another inmate who was charged with murder.  

(Exhibit Q, at pp. 704-705.)  OCDA Investigator Richard Ybarra (“Ybarra”) was working 

on the Beal case.  (Exhibit Q, at p. 1061.)   

OCDA Investigator Tom Icenogle (“Icenogle”) testified that on February 25, 1985, 

Ybarra asked Icenogle to accompany him while he interviewed Cochrum about Beal.  

(Exhibit Q, at p. 1061.)  While most of the interview was recorded, the three men 

(Icenogle, Ybarra, and Cochrum) all admitted that some additional conversation took place 

after the recording device was turned off.  (Exhibit Q, at pp. 716-717, 1057, 1062, 1268.)  

When asked about the extent to which Evins was discussed during this unrecorded 

conversation, however, the memories of the three men diverged.   
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Cochrum testified that the only time he remembered Evins’ name being mentioned 

was when Ybarra asked him who he was housed near, and Cochrum named Evins as one of 

several inmates.  (Exhibit Q, at pp. 716-717.)  Icenogle, remembering a little more, testified 

that after Cochrum said Evins’ name, Icenogle mentioned that he was the investigator 

assigned to Evins’ case.  (Exhibit Q, at p. 1062.)  But it was Ybarra provided more details 

of the conversation, including ones materially inconsistent with the other two witnesses: 

Q.  Now, tell me what was said by anyone about Mr. Evins during the time 

the tape recorder was turned off? 

A.  Icenogle asked him “If he was housed with Evins?  Have you talked to 

him?  Yes.  Have you discussed his case with him?”  And Mr. Cochrum 

answered in the affirmative. . . . 

Q.  Did Icenogle inform Mr. Cochrum that Evins was his case?   

A.  Yes.  (Exhibit Q, at p. 1268.) 

 According to Icenogle, on February 27 (just two days after the above exchange), 

Investigator Johnson told Icenogle that Cochrum wanted to see him because he had 

information about Evins.  (Exhibit Q, at pp. 1071-1075.)  On March 7, there was a phone 

call and in-person meeting between Icenogle and Cochrum—who had recently been moved 

from Orange County Jail to Anaheim Jail due to his informant work.
30

  (Exhibit Q, at pp. 

705, 1071-1072.)  It was at this meeting where Cochrum told Icenogle about the 

incriminating statements allegedly made by Evins.  (Exhibit Q, at pp. 1071-1072.)  

Cochrum testified at the preliminary hearing that he had been involved in a conversation 

with Evins and a plumber who was in the jail to do repair work.  (Exhibit Q, at p. 263.)  

The plumber asked Evins why he was in custody and Evins allegedly replied, “‘Because I 

supposedly killed somebody.’”  (Exhibit Q, at p. 266.)  Once the plumber left and Evins 

and Cochrum were alone, Evins reportedly “kind of laughed in a sarcastic way and said, 

‘he is stupid like the rest of them if he thinks I didn’t do it.’”  (Exhibit Q, at p. 267.)  He 

                                              

30
 Cochrum testified that when he first arrived at the Orange County Jail on December 26, 

1984, he felt afraid for his life because of the dangerous types of inmates.  (Exhibit Q, at 

pp. 611-612.)  He welcomed the move to Anaheim City Jail as a chance to get away from 

the inmates he was preparing to testify against.  (Exhibit Q, at pp. 706-707.) 
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then spontaneously told Cochrum that he had killed a woman named Anderson in Fountain 

Valley by hitting her with “a tool” because while he was working for her she said 

something that made him mad.  (Exhibit Q, at pp. 268-272.) 

 B.  Key Defense Witnesses 

The defense case called two witnesses that seemingly would have made this hearing 

a historically unique one in the experience of most prosecutors.  First, the defense called a 

Deputy District Attorney who had been a prosecutor on both the Beal and Aguirre cases.  

(Exhibit Q, at pp. 969, 1019-1020.)  James Cloninger was a Deputy District Attorney with 

the OCDA in 1985, and would later serve as a Judge in Ventura County for 20 years.
31

  

The defense wanted Judge Cloninger’s testimony to illuminate the “informant benefits” 

game that prosecutor and informant were playing—one that has been played with 

frequency over decades in this case—wherein prosecutors and informants attempt to 

eliminate or minimize the appearance that theirs informant has come forward to obtain 

benefits.  This instance was only shocking because miraculously those involved were 

somehow caught.  It turned out that Rackauckas was not the only prosecutor who was 

seeking to give Cochrum what he wanted.  Former prosecutor Cloninger elected to write a 

letter to the Utah Department of Corrections apparently that not only explained that 

Cochrum had given tremendous assistance on murder cases—but left the impression that 

Cochrum but had done it fully out of the goodness of his heart.  Judge Cloninger, of course, 

realized that this characterization would have the greatest potential to sway Utah 

authorities on Cochrum’s situation. 

                                              

31
 Retired Judge Cloninger would later become the head of the OCDA’s Writs and Appeals 

Department before leaving the office in 1990.  (Hicks, Key Figure in D.A.’s Office Is 

Resigning (July 26, 1990), http://articles.latimes.com/1990-07-26/local/me-

1139_1_district-attorney-s-office.)  In 1994, he was appointed a Superior Court Judge in 

Ventura County, where he served until retiring last year. (James P. Cloninger, Ballotpedia, 

http://ballotpedia.org/James_P._Cloninger; Press Release, formal Installation Ceremony 

for Judge Michael S. Lief, Super. Ct. Ventura County (Feb. 6, 2015), 

http://www.ventura.courts.ca.gov/pr/pr2015_0206.pdf.) 
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In an offer of proof by the defense, counsel summarized Judge Cloninger’s letter as 

stating that “Mr. Cochrum has never even even [sic] hinted or suggested that his testimony  

in the murder cases in question was contingent upon his receiving some benefit from law 

enforcement.”  (Exhibit Q, at p. 973.)  In defense counsel’s summary of the letter he stated 

that Judge Cloninger “asks that Mr. Cochrum get something in return for being a 

prosecution witness and in his Orange County cases, including this one because he talks 

about multiple murder cases.”  (Exhibit Q, at p. 973.) 

The problem with the letter is it that the representations about Cochrum’s motives 

were wholly misleading and untruthful.  In fact, the former prosecutor had recorded two 

calls he had received in his office from Cochrum prior to writing the letter.  On February 

25, 2010, Judge Cloninger asked Cochrum whether he wanted anything in return for his 

testimony in the case, to which the informant cagily responded: “Well, I don’t want to say 

that, maybe later, but not now.”  (Exhibit Q, at pp. 685, 961.)  According to his testimony, 

after refreshing his recollection, “As best I can recall, I expressed to Mr. Cochrum that it 

would be my preference that he not be a witness that received some sort of compensation 

for his testimony.  That it would be my preference that he come forward and testify in view 

of the serious nature of the charges against Mr. Beale [sic].”  (Exhibit Q, at p. 962.)  Judge 

Cloninger testified that he informed Cochrum: 

“I need to know -- you know -- if I would call you as a witness the jury’s 

gotta know if -- ah -- you know -- if you are asking for something in 

exchange for coming forward and telling what know about Mr. Beale [sic].”  

(Exhibit Q, at p. 964.) 

Judge Cloninger was verbally winking through the phone, and Cochrum understood 

the message loud and clear.  Judge Cloninger testified that in response, “Mr. Cochrum 

stated that, ‘Then I would prefer not to say that because then it would look like I was 

bought.’”  (Exhibit Q, at p. 964.)  Cloninger also informed Cochrum that “whatever he said 

to the prosecution would have to be given to the defense.”  (Exhibit Q, at p. 964.)  Of 

course, Cochrum should say he was bought, if indeed he was bought—and the prosecutor 

was ethically and legally bound to reject and not manipulate articulation of another 
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explanation—simply because that “preference” would further an air of undeserved 

credibility.  

Still, Cochrum went on to explain that he wanted to be secure and that he did not 

want to be classified as a protective custody inmate.  (Exhibit Q, at p. 967.)  Judge 

Cloninger said he could handle security and could, for example, have him moved out of the 

county jail.  (Exhibit Q, at p. 967.)  Cochrum said that he preferred to be moved out of the 

county jail.  (Exhibit Q, at p. 967.)  It appears based upon previous testimony that two days 

after their conversation, Cochrum was transported to the Anaheim City Jail because the 

OCDA had decided that Cochrum’s “testimony would be valuable to one of their . . . 

cases.”  (Exhibit Q, at pp. 705-706.)   

The magistrate refused defense counsel’s efforts to question Judge Cloninger about 

the contradiction between the letter and the recordings, stating at one point, “Let’s assume 

he told an outrageous lie.  He was not under oath when he wrote that letter.”  (Exhibit Q, at 

p. 973.)  It is unclear why the court found significance in whether the former prosecutor 

was under oath at the time, as this would suggest that officers of the court can make 

untruthful representations, as long as they did not swear to tell the truth near the time of the 

deception.  For purposes of analysis in this litigation, the letter is another exceptionally 

disturbing example in a pattern of deceptive informant practices.  Cochrum wanted 

something in exchange, but the wise informant and Judge Cloninger recognized the value 

again in hiding the true desire in rendering services.  The letter is unconscionable.  And 

while Judge Conley (then prosecutor Conley) appropriately disclosed it to the defense, the 

question here is what other action he took in response to learning about it.  Did he bring it 

to a supervisor’s attention?  Did he, at a minimum, address the issue with Judge Cloninger?  

Did he make sure that the letter and recordings were entered into the OCII file for 

Cochrum? 

The other particularly significant witness called by the defense was OCSD Deputy 

Patrick Calcagno (“Calcagno”).  Calcagno worked within the jails, and testified that 

Cochrum had a reputation for untruthfulness, even among fellow inmates.  (Exhibit Q, at 
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pp. 1105-1108.)  Deputy Calcagno stated that he worked in the jail while Cochrum was 

incarcerated and that he knew Cochrum well.  The questioning included the following 

exchange: 

By Mr. Kopeny:  Q.  Deputy Calcagno, do you have an opinion about Mr. 

Cochrum’s character for truthfulness? 

A.  Yes, I do. 

Q.  What is that opinion? 

A.  I don’t believe Mr. Cochrum is very honest. 

Q.  Can you be more specific about your opinion of him when you say you 

don’t believe he is very honest? 

A.  I don’t believe he is honest at all.
32

  (Exhibit Q, at pp. 1097-1098.) 

Unsurprisingly, the OCDA refused to acknowledge any value in the opinion of the 

Sheriff’s Department deputy, and prosecutors continued to rely upon Cochrum in multiple 

murder cases.  (Exhibit Q, at p. 833.)   

C.  Further Details on Cochrum’s Utah Benefits 

During his preliminary hearing testimony in Evins, Cochrum was asked if he ever 

requested any benefit (for his Utah case) in exchange for his testimony (in Orange County):  

Q.  Do you remember being asked that’s [sic] day if you requested some 

benefit in return for your testimony in the case in Utah? 

A.  That was not the question.  I don’t recall it, no. 

Q.  You don’t recall being asked that? 

A.  Not the way you phrased it, no. 

Q.  Do you recall it being asked? 

A.  I think it was asked, if my testimony was coerced or I had requested 

something in exchange for my testimony which would mean to me that I did 

not want to testify, but instead I made a request, and if they offered me what I 

requested or gave me what I requested that I agreed to testify and, no, that 

was not the case. 

                                              

32
 The prosecution responded to Calgano’s opinion by emphasizing one example where 

Cochrum told Calcagno information about an inmate that turned out to be true.  

Specifically, Cochrum once told Calcagno that an inmate named Pattersen was planning on 

setting himself on fire.  The next day, when Calcagno came into work he found that 

Pattersen had set himself and his cell on fire.  Calcagno stated that the Pattersen prediction 

only “lent a little credibility to Cochrum.”  (Exhibit Q, at pp. 1123-1125.) 
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Q.  Actually you made your request in that case after you testified didn’t 

you?  You wanted some benefit after your testimony? 

A.  Yes, I did make a request after my testimony. 

Q.  You wanted the California authorities to know about it? 

A.  That’s correct. 

Q.  To see if you could get some kind of deal on your parole violation? 

A.  Not a deal, some consideration, yes.  (Exhibit Q, at pp. 444-445.) 

In fact, the week after this exchange in court in Orange County,
33

 Rackauckas traveled with 

Cochrum to Utah to “formally explain to the [parole] Board what they were doing with 

[Cochrum] in the State of California.”  (Exhibit Q, at pp. 663-665.)  On May 15, 1985, 

however, Cochrum acknowledged in his resumed testimony being upset with the results of 

the hearing.  He knew that Rackauckas had sent a letter to Utah about Cochrum’s work in 

Orange County, and it was due to this letter that Cochrum did not think that he would get 

the four day sentence that he believed was awaiting him in Utah.  (Exhibit Q, at pp. 516-

521.)  Cochrum expected the parole board to release him after Rackauckas explained the 

matter to them in person.  Instead, Cochrum received 90 days in custody.  (Exhibit Q, at 

pp. 667-668.) 

 D.  Cochrum’s Orange County Benefits: People v. Aguirre and People v. Beal 

Moreover, in regards to receiving a benefit in Orange County, Cochrum explained 

that prior to meeting face-to-face with any OCDA investigator or prosecutor in January of 

1985,
34

 Cochrum “had indicated to [Johnson] several times that [he] was concerned with 

                                              

33
 Cochrum testified in People v. Gullett on April 30, 1985.  On May 7, 1985, Cochrum 

testified that he made a request for “consideration” in his Utah parole violation case after 

his testimony on April 30, 1985, and before his current testimony on May 7, 1985.  

Sometime between May 7, 1985, and May 15, 1985, Rackauckas accompanied Cochrum to 

Utah.  On May 15, 1985, Rackauckas “formally explain[ed]” the matter to the Utah parole 

board.  Cochrum was expecting to be released after Rackauckas formally explained the 

matter; however, he was sentenced to 90 days.  Thus, when Cochrum testified again in 

Orange County, California on May 30, 1985, he was “in custody” for his Utah case.  

(Exhibit Q.) 

34
 Cochrum first spoke with Investigator Ron Johnson over the phone on December 28, 

1984.  (Exhibit Q, at p. 745.) 
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[his] well being.”  (Exhibit Q, at pp. 670-671.)  Thus, when meeting with Investigator 

Johnson for the first time, Cochrum was concerned about whether the information he 

would be providing Johnson was valuable enough.  (Exhibit Q, at pp. 671-673.)  In other 

words, Cochrum’s “state of mind” was that if the information was valuable, then he would 

be moved; however, if it was not, then he would remain in Mod 4A at OCJ.  (Exhibit Q, at 

pp. 672-673.)   

The following chart gives a sense of the communications between Cochrum and 

prosecution team members, which came to light primarily via the testimony at the Evins 

preliminary hearing: 

Date Activity Case(s) referenced Exhibit 

09/01/84 Cochrum is arrested in Santa 

Barbara, California. 

People v. Cochrum Exhibit Q, at p. 618 

09/12/84 Cochrum is transported to 

OCJ. 

People v. Cochrum Exhibit Q, at p. 592 

12/06/84 

      - 

12/26/84 

Cochrum testifies in Utah. Utah murder case Exhibit Q, at pp. 

663-664 

12/26/84 Cochrum returns to OCJ in 

California. 

People v. Cochrum Exhibit Q, at p. 910 

12/28/84 

 

Cochrum talks with OCDA 

Investigator Johnson over the 

phone, and expresses his desire 

to testify against Aguirre in 

exchange for “help” in Utah 

and being sent back to Utah.  

(Recorded) 

People v. Aguirre Exhibit Q, at pp. 

643-644, 745 

12/28/84 

      - 

01/09/85 

Cochrum calls OCDA 

Investigator Johnson two or 

three times.  (Unrecorded) 

People v. Aguirre 

 

Exhibit Q, at p. 

1014 

01/09/85 Cochrum meets face-to-face 

with OCDA Investigator 

Johnson.  (Recorded) 

People v. Aguirre 

 

Exhibit Q, at p. 

1014 

01/09/85 

      - 

02/27/85 

Cochrum calls OCDA 

Investigator Johnson once or 

twice a week, totaling 10 to 12 

calls.  (Unrecorded) 

People v. Aguirre 

 

Exhibit Q, at p. 

1102 

02/1985 Evins purportedly confesses to People v. Evins Exhibit Q, at pp. 
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Cochrum. 267-274 

02/25/85 Investigator Icenogle and 

Ybarra interviewed Cochrum 

at the OCJ.  (Recorded) 

People v. Beal; 

People v. Evins 

Exhibit Q, at pp. 

1056-1057 

Exhibit B10,
35

 at p. 

3 

02/25/85 Cochrum called Deputy DA 

Cloninger on 02/25/85 and 

some subsequent date.  

(Partially Recorded) 

People v. Beal Exhibit Q, at pp. 

685, 1076-1077 

02/27/85 Cochrum called OCDA 

Investigator Johnson.  

(Unrecorded) 

People v. Aguirre; 

People v. Evins 

Exhibit Q, at pp. 

1037-1038 

02/27/85 Investigator Johnson and 

Investigator Icenogle 

interviewed Cochrum at OCJ.  

(Recorded) 

People v. Evins Exhibit Q, at p. 

1071 

02/27/85 Cochrum was transferred from 

OCJ to Anaheim City Jail 

because the OCDA had 

decided to use Cochrum’s 

testimony. 

“[O]ne of the cases 

. . . But which one 

I don’t know.”  

Most likely People 

v. Beal. 

Exhibit Q, at pp. 

705-708, 1230 

03/07/85 Investigator Icenogle and 

OCDA Investigator Bill 

Grandey met face-to-face with 

Cochrum at Anaheim City Jail. 

People v. Evins; 

People v. Gullett; 

People v. Ewing 

Exhibit Q, at pp. 

748, 1071; 

Exhibit B10, at p. 3 

03/07/85 

      - 

4/30/85 

Deputy DA Cloninger visited 

Cochrum in Costa Mesa City 

Jail. 

People v. Beal Exhibit Q, at p. 954 

04/30/85 Cochrum testified about 

Foster, Aguirre, Evins, Ewing, 

Beal, and Gullett. 

Cochrum denied that he was 

seeking a benefit for his 

testimony. 

People v. Gullett Exhibit Q, at p. 427; 

 

 

Exhibit Q, at pp. 

444-445 

04/30/85 Deputy DA Cloninger wrote a 

letter to the Department of 

Corrections to help Cochrum, 

People v. Beal; 

and possibly 

People v. Evins 

Exhibit Q, at pp. 

974-975 

                                              

35
 Trial Brief on Whether James Dean Cochrum Was a Police Agent, People v. Evins, 

Super. Ct. Orange County, No. C-57087, filed Aug. 20, 1985, attached herein as Exhibit 

B10. 
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which possibly influenced 

Cochrum’s decision to agree to 

testify against Evins. 

05/02/85 Cochrum agreed to testify 

against Evins. 

People v. Evins Exhibit Q, at p. 974 

05/07/85 Cochrum testified that after 

testifying he wanted 

consideration for his previous 

testimony in Gullett. 

“Q.  . . . You wanted some 

benefit after your testimony? 

Yes, I did make a request after 

my testimony. 

. . . 

A.  Not a deal, some 

consideration, yes.” 

People v. Evins; 

People v. Gullett 

Exhibit Q, at pp. 

444-445 

05/07/85 

      - 

05/15/85 

Rackauckas accompanied 

Cochrum to Utah. 

People v. Gullett Exhibit Q, at pp. 

664-665 

05/15/85 Rackauckas spoke to the Utah 

parole board for Cochrum. 

 Exhibit Q, at pp. 

664-665 

05/15/85 

      - 

05/17/85 

Cochrum returned to 

California. 

 Exhibit Q, at p. 660 

05/17/85 Cochrum was placed in a 

facility where he is able to 

sunbathe outdoors and his so-

called cell has windows 

without bars. 

 Exhibit Q, at pp. 

532-543 

05/30/85 Cochrum resumed testimony. People v. Evins Exhibit Q, at p. 660 

06/03/85 Judge Cloninger testified about 

his conversation with Cochrum 

on 02/25/85. 

People v. Evins; 

People v. Beal 

Exhibit Q, at pp. 

961-964 

10/29/85 Deputy DA Wallace Wade 

called Cochrum to testify 

under his new name: “James 

Jason Hill.”  He explained that 

he believes his true name 

depends upon the state in 

which he is living, although he 

People v. Beal Exhibit R2, at p. 30; 

 

 

Exhibit Q, at p. 305 
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failed to even live by that 

creed.
36

   

 

E.  What Was Known About Cochrum: A History of Scamming the System 

1.  Criminal History and Activity 

Although he was not brought up on criminal charges, Cochrum was court 

marshalled while serving in the military—resulting in his discharge from the United States 

Army on June 10, 1981.  (Exhibit Q, at p. 349, 390.)  Cochrum was involved in a check 

scam wherein he would cash bad checks at a military store.  (Exhibit Q, at pp. 349-351.)  

Cochrum justified his actions by stating that he was stealing from the military because he 

was not receiving his regular pay checks due to some bureaucratic mistake.  (Exhibit Q, at 

pp. 353-354.)  At first, he denied having a drug problem while in the military and further 

denied stealing the money to support his drug habit.  (Exhibit Q, at pp. 352-353.)  But he 

later testified that he was using $200 to $300 of cocaine per week yet only making $864 a 

month.  (Exhibit Q, at p. 356.)  “Hence the need for the bad checks.”  (Exhibit Q, at pp. 

356-357.) 

                                              

36
 In November of 1983, James Dean Cochrum changed his name to James D. Hill.  

(Exhibit Q, at p. 303.)  Thus, he has used the name James Jason Hill.  (Exhibit Q, at p. 

303.)  The following excerpt from May 7, 1985, is an example of how Cochrum views the 

truth: 

Q.  So, your real name is James Jason Hill now? 

A.  Yes, sir. 

Q.  When you came in here and were sworn James Cochrum that was a lie? 

A.  Depends on which way you look at it. 

Q.  In which state you are in? 

A.  Yes. 

Q.  In Utah you are James Jason Hill? 

A.  That’s correct. 

Q.  In California are you James Cochrum? 

A.  Yes.  (Exhibit Q, at p. 305.) 

Yet, five months later, Cochrum testifies under his Utah name in People v. Beal.  (See 

Exhibit R2, at p. 30.)  Cochrum has also used the name Randy Brandt.  (Exhibit Q, at p. 

346.) 
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Cochrum was also possibly arrested in June of 1981 by the FBI for forging a 

savings withdrawal slip in the amount of one thousand dollars from an account at the Bank 

of America at Fort Ord, California.  (Exhibit Q, at pp. 396, 1290, 1329.)  Also in 1981, 

Cochrum received a felony conviction for grand theft in California.  (Exhibit Q, at p. 414.)   

In March of 1982, Cochrum received a felony conviction in California for falsely 

reporting lost travelers checks and getting refunds on them.  (Exhibit Q, at pp. 261, 318-

319.)  When the American Express Company called, Cochrum would give false references 

in order to get the refunds.  (Exhibit Q, at pp. 322-323.)  He did this approximately five 

times.  (Exhibit Q, at p. 323.)  This scam also required Cochrum to call the American 

Express office in New York, represent himself as an agent of the company, and the acquire 

the American Express file number.  (Exhibit Q, at p. 391.)  He was arrested again for 

nearly identical criminal conduct in October of 1983.  (Exhibit Q, at p. 319.)  Cochrum 

stated that he became involved in that scam to pay off his drug debt.  (Exhibit Q, at p. 394.)  

Apparently, someone “fronted” (gave on credit) Cochrum $2,000 worth of drugs, which he 

needed to pay back.  (Exhibit Q, at p. 394.) 

In 1983, Cochrum was arrested in Denver, Colorado for theft of a credit card.  

(Exhibit Q, at pp. 326-327.)  However, he was able to “resolve” that case without a 

conviction.  (Exhibit Q, at p. 327.)  Cochrum testified that it was “possible” that his case 

was “resolved” due to him working it off as an informant.  (Exhibit Q, at p. 412.)   

Also in 1983, Cochrum lived in Salt Lake City, Utah for several months.  (Exhibit 

Q, at p. 334.)  While living in Utah, Cochrum knew “a lot of people that were involved 

with drugs and crime;” and thus, supported himself by “[s]elling drugs -- selling drugs and 

crime.”  (Exhibit Q, at p. 334.)  Cochrum “walked away” from a work furlough program in 

Utah.  (Exhibit Q, at p. 302.)  According to the minutes of Cochrum’s Utah case, he pled 

guilty to theft in two cases in Utah in 1983.  (Exhibit M, at p. 20.) 

Similarly, while in California, Cochrum supported himself by selling cocaine.  

(Exhibit Q, at pp. 329-330.)  Cochrum then spent some time in state prison in California 

before returning to Utah.  (Exhibit Q, at p. 334.)  When he was in prison, Cochrum lost 
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some credits because he was busted for possession of heroin and also marijuana.  (Exhibit 

Q, at pp. 331-332.)  Once back in Utah, Cochrum “took up with some of [his] pals.”  

(Exhibit Q, at p. 335.)  That is when his “traveler’s check scam evolved.”  (Exhibit Q, at p. 

335.)  That led to Cochrum’s imprisonment in Utah, and to him selling cocaine and 

marijuana.  (Exhibit Q, at p. 335.)  

Furthermore, Cochrum “sold a couple ounces of weed” in California.  (Exhibit Q, at 

p. 341.)  He also stole an individual’s Bank of America Versatel card and used it to make a 

number of withdrawals from her account.  (Exhibit Q, at pp. 341-342.)  Cochrum sold 

furniture belonging to another individual and used the proceeds from the furniture, bank 

account, and drug sales to purchase two plane tickets—one for him and one for his partner 

in crime.  (Exhibit Q, at pp. 339-342.)  However, while at the airport, Cochrum double-

crossed his partner in crime and sold his ticket while he was in the restroom, and took off 

without him.  (Exhibit Q, at p. 340.) 

Cochrum was arrested for a violation of Vehicle Code section 10851 in California.  

(Exhibit Q, at p. 1290.) 

On September 13, 1984, Cochrum was sentenced for two misdemeanor theft cases 

in Orange County, California.  (Exhibit B10, at p. 1.) 

2.  Judge Conley’s Presentation of Cochrum’s Convictions 

 In a trial brief filed August 20, 1985, Conley asserted that Cochrum had only 

suffered three felony convictions and acknowledged two misdemeanor convictions out of 

West Orange County Municipal Court.  (Exhibit B10, at p. 1.)  However, as brought out in 

Cochrum’s testimony earlier that year, Cochrum had received—at a minimum—more than 

three felony convictions: (1) a 1981 felony conviction for grand theft in California; (2) a 

March of 1982 felony conviction for traveler’s check scam in California; (3) an October 3, 

1983 felony conviction for theft in Utah; and (4) an October 3, 1983 felony conviction for 

theft in Utah.  These offenses do not include the offense for which Cochrum was able to 

avoid a conviction by informing or using a false name, or cases that were not disclosed to 

or discover by Evins’ counsel.  Furthermore, Cochrum received these additional 
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convictions out of Utah: (5) a November 16, 2000 felony conviction for theft; (6) a 

November 16, 2000 felony conviction for theft by deception; (7) an April 11, 2006 felony 

conviction for theft by deception; (8) an April 11, 2006 felony conviction for theft by 

deception; (9) an April 11, 2006 felony conviction for theft by deception; (10) an April 11, 

2006 felony conviction for theft by deception; (11) an April 11, 2006 felony conviction for 

theft by deception; (12) an April 11, 2006 felony conviction for theft by deception; and 

(13) an October 26, 2006 felony conviction for communications fraud.  (Exhibit M, at pp. 

4-19.)  The list of his Utah convictions is limited to cases in which “the courts have ordered 

UDC [Utah Department of Corrections] to supervise on probation or incarceration.”  

(Exhibit M, at p. 1.) 

3.  The Multiple Identities of James Cochrum 

Throughout his testimony, Cochrum was questioned about several identities that 

defense counsel suspected he had used.  Cochrum acknowledged that he has “used so many 

names [he] can’t remember what names [he] h[as] used.”  (Exhibit Q, at p. 346.)  Some of 

the names include: James D. Cochrum (Exhibit Q, at p. 258); James Butch Cochrum 

(Exhibit Q, at pp. 276-277); James Dean Cochrum (Exhibit Q, at p. 277); Dennis Ray 

Green (Exhibit Q, at p. 277); James Dean Cockrum (Exhibit Q, at p. 278); Randal Bernard 

Brandt (Exhibit Q, at p. 283); Randal Adam Brandt (Exhibit Q, at p. 284); Randal James 

Brandt (Exhibit Q, at p. 286); James D. Hill (Exhibit Q, at p. 303); James Cochrum 

(Exhibit Q, at p. 304); James Jason Hill (Exhibit Q, at p. 305); James Hill (Exhibit Q, at p. 

312); Mickey Cochran (Exhibit Q, at p. 315); James Cochram (Exhibit Q, at p. 316); James 

Cochran (Exhibit Q, at p. 318); Kubauck (Exhibit Q, at p. 335); Kubalack (Exhibit Q, at p. 

335); Gubauack (Exhibit Q, at p. 336); Bennett (Exhibit Q, at p. 339); Randy Brandt 

(Exhibit Q, at p. 346); Jason Hill (Exhibit Q, at p. 400); James Cocarum (Exhibit Q, at p. 

414); Cochram (Exhibit Q, at p. 414); Randy Brand (Exhibit Q, at p. 417); JJ (Exhibit Q, at 

p. 457).  Moreover, while living in Colorado, he used another name when checking into 

hotels, but cannot remember what that name was.  (Exhibit Q, at pp. 325-326.) 
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Additionally, Cochrum admitted that in one instance he was able to avoid arrest by 

lying to the police and giving a fake name: Randal Bernard Brandt.  (Exhibit Q, at pp. 278-

284.)  When Cochrum was in California state prison, he filled out DMV forms requesting a 

California driver’s license under the name James Cochram.  (Exhibit Q, at pp. 316-318.)   

4.  OCSD Deputy Calcagno’s Opinion of Cochrum 

OCSD Deputy Calcagno worked in the jail while Cochrum was incarcerated, and 

“spoke with him often.” (Exhibit Q, at pp. 978-979, 985.)  In fact, for the four or five 

months Cochrum was in OCJ, Calcagno spoke with him daily.  (Exhibit Q, at pp. 985-988.)  

These were “casual conversations” that ranged from five to forty-five minutes long.  

(Exhibit Q, at pp. 987, 990.)  After forming this relationship with Cochrum, Calcagno 

stated that his opinion of him was: “I don’t believe Mr. Cochrum is very honest.”  (Exhibit 

Q, at p. 1098.)  Specifically, Calcagno stated, “I don’t believe he is honest at all.”  (Exhibit 

Q, at p. 1098.)  Moreover, based on 10 to 12 conversations between or with inmates, 

Calcagno concluded that Cochrum had a reputation as “[n]ot truthful” among the inmate 

population.  (Exhibit Q, at pp. 1106, 1108.)   

Judge Conley (then Deputy DA Conley) attempted to help Cochrum’s credibility by 

eliciting one example where he told Calcagno information about an inmate that turned out 

to be true.  (Exhibit Q, at p. 1123.)  Although Calcagno admitted that this did affect his 

opinion as to Cochrum’s truth and veracity, it only “lent a little credibility to Mr. 

Cochrum.”  (Exhibit Q, at pp. 1124-1125.) 

5.  Informant History 

While in jail for a misdemeanor, Cochrum spoke to Huntington Beach Police 

Department Detective Sutherland and offered work as an informant to relieve some of his 

jail time.  (Exhibit Q, at pp. 336-337, 398-399, 1289.)  Cochrum made arrangements to 

trade guns for stolen property for Detective Sutherland.  (Exhibit Q, at pp. 337-338.)  

Detective Sutherland not only gave Cochrum guns, but also a hundred dollars, which 

Cochrum spent.  (Exhibit Q, at pp. 338-339.)  

Moreover, defense counsel argued: 
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The purpose is well known to Mr. Conley.  It is my information from 

the documents that I have received and from my conversations with the next 

witness in the District Attorney’s Office and in the presence of Mr. Conley 

that on every occasion when this witness has in the past agreed to be a 

witness for the People, a snitch if you will -- that between the time that he 

made that agreement and the time when he was supposed to deliver and come 

through at trial he ran away and escaped.  (Exhibit Q, at p. 246.) 

After being confronted with the litany of people he has informed against (at a minimum 

five murder cases in California and one case in Utah), defense counsel asked Cochrum 

about his relationship with Evins, Melvin Foster, Goulet [Gullet], Ewing, Aguiry [Aguirre], 

and Beale [Beal].  (Exhibit Q, at pp. 327-328, 426-427.)  Specifically, defense counsel 

asked if he considered those individuals to be his friends.  (Exhibit Q, at pp. 426-427.)  To 

each name, Cochrum answered that they were not and have never been his friends.  

(Exhibit Q, at pp. 426-427.)  However, the previous week, Cochrum had testified for 

Rackauckas and stated that they were in fact his friends.  (Exhibit Q, at p. 427.)  When 

asked if he lied under oath, Cochrum first replied “I guess that would depend on which 

way you look at it.”  (Exhibit Q, at pp. 427-428.)  The court then asked him point blank, 

“Were you lying when you testified?” to which Cochrum replied “No.”  (Exhibit Q, at p. 

428.) 

F.  Judge Dutcher’s Ruling That Excluded Statements to Cochrum 

In excluding Cochrum’s testimony, the court held that the statements by Icenogle to 

Cochrum “create[d] a very high likelihood that Cochrum would seek to provide him with 

incriminating statements from Evins” in violation of the Sixth Amendment.  (Exhibit Q, at 

p. 1420.)  Although Judge Conley attempted to frame these exchanges as a “neutral parting 

inquiry” and nothing that would encourage Cochrum to attempt to receive more statements 

from Evins, the court rejected that argument, stating that “given Cochrum’s proven 

willingness to testify against other inmates, it defies credibility to suggest that Icenogle 

wouldn’t believe his visit and the conversation that he had can [sic] with Cochrum re Mr. 

Evins’ case would not induce Cochrum to attempt to obtain statements from Evins.” 

(Exhibit Q, at pp. 1397-1398, 1423.)  Furthermore, the court made it clear that even had 
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statements attributed to Evins been admissible, the court did not believe Cochrum had been 

truthful.  The ruling began as follows:  

And I believe for reasons that I will elaborate on, that the visit from 

Investigator Icenogle and the admittedly small number of questions asked 

Mr. Cochrum about Mr. Evins, coupled with Icenogle’s revelations that he 

was Evins’ case investigator, creates a very high likelihood that Cochrum 

would seek to provide him with incriminating statements from Evins.  And I 

use that somewhat ambiguous phrase “seek to provide him with 

incriminating statements” instead of saying seek to engage Evins in 

conversation, because frankly I have ruled out that the statements 

Cochrum testified to were ever made by Evins.  However, for purposes of 

ruling on the motion, I have to assume they were made.  (Exhibit Q, at p. 

1421, emphasis added.) 

While there certainly may be other rulings during the past three decades in which 

statements were excluded as a violation of Massiah, such decisions have undoubtedly been 

a rare occurrence, at best.  In fact, Judge Dutcher’s ruling is the only one identified and 

thus discussed in this motion—at least with the exception of Judge Goethals’ ruling made 

nearly 30 years later, which came after the prosecution conceded.
37

  It is also important that 

the court in Evins found that the violation stemmed from the actions of an investigator with 

the OCDA.  Although the former prosecutor certainly disagreed with the ruling based upon 

his opposition and argument, such disagreement would hardly excuse inaction in 

addressing whether members of his office and law enforcement were encouraging Sixth 

Amendment violations through the “clearly implied invitation” for informants to elicit 

incriminating statements.  (Exhibit Q, at p. 1424.)  Judge Dutcher’s ruling was clear and 

instructive: 

Under the circumstances which were known to Investigator Icenogle, 

given Cochrum’s proven willingness to testify against other inmates, it defies 

credibility to suggest that Icenogle wouldn’t believe his visit and the 

                                              

37
 In People v. Dekraai, the OCDA conceded the Massiah violation in the midst of 

hearings.  In Judge Goethals’ August of 2014 ruling, he agreed that there had been a Sixth 

Amendment violation and imposed the additional sanction that the statements to Perez 

were excluded for all purposes.  (Exhibit O2, at p. 9.) 
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conversation that he had can [sic] with Cochrum re Mr. Evins case would not 

induce Cochrum to attempt to obtain statements from Evins. 

I believed it was almost inevitable that would happen.  And two days 

later sure enough Cochrum calls, I believe, Icenogle directly with the 

information that Mr. Evins has made incriminating statements to him.  

(Exhibit Q, at pp. 1423-1424.) 

G.  “Coincidental  Contact,” the 1985 Verison – Tank A4 

In a brief filed in support of permitting Cochrum’s testimony , Judge Conley made 

arguments that bear a striking resemblance to those made about other prolific informants 

discussed in this case: 

It is unusual for a person to come forward with information on fully 

four separate homicide case which are pending trial.  But the fact that one is 

prolific informant, does not make one a police agent. (B10, p. 4) 

 

Judge Conley emphasized that that Cochrum was “surrounded mainly with murder 

defendants so the fact the has come forward exclusively on murder cases in s not 

surprising,” also noting that that “other than testifying as an eyewitness in a prison stabbing 

case, Cochrum (aged 25) had not testified as an informant prior to his testimony in the four 

Orange County homicides.”  (Ibid.) 

Judge Conley and his fellow prosecutors should have wondered far more about their 

good fortune.  For instance, in Evins, it would seemingly have been an impossible 

coincidence to swallow that that just two days after Evins’ name was introduced to Cocrum 

that the informant emerged with a confession (having never heard one from him in the 

previous time period that they were housed in close proximity.)  In light of the 1985 

coverage about the proliferation of informants, Judge Conley and others should have 

analyzed, at the very least, why it seemed so many confessions were being captured in 

Mod A, and in particular Mod A, tank 4.  There was in fact, extensive testimony on this 

subject. 

According to Cochrum’s testimony, when he first arrived in OCJ, he was placed in 

Mod A, Tank 4.  (Exhibit Q, at pp. 262, 456.)  Cochrum was housed in Mod A, Tank 4, his 

“entire stay there.”  (Exhibit Q, at p. 608.)  In fact, before Cochrum left to testify in Utah, 
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Deputy DA Cynthia Benton (via Cochrum’s “request through the Salt Lake County District 

Attorney’s Office”) arranged for Cochrum to be “rehouse[d] . . . in the same location [he] 

was at because [he] felt safer at Mod A-4” when he returned to Orange County.  (Exhibit 

Q, at pp. 637-638.)  Additionally, Cochrum was a “mod trustee,” which is someone “who 

comes out and cleans up, does clothing, passing out commissaries, [and] serves food to 

people that are locked down.”  (Exhibit Q, at pp. 262-263.)  Because Cochrum was a 

trustee, Cochrum could be out of his cell and hear what was going on in Tank 3 better than 

everybody who was locked down in their cells in Tank 4.  (Exhibit Q, at pp. 478-479.)  To 

get to Tank 3, Cochrum had to climb over a railing.  (Exhibit Q, at p. 433.)  Cochrum 

testified that he would have conversations with individuals from Tank 3 in Tank 4 and in 

Tank 3.  (Exhibit Q, at p. 477.)  Cochrum was in Mod A, Tank 3 “a lot of the time as a 

trustee;” however, he was “[n]ever” housed there.  (Exhibit Q, at p. 608.)   

Cochrum “had several cell changes” within Mod A, Tank 4, but when he returned 

from Utah, he was placed back next to Mel Foster.  (Exhibit Q, at pp. 459-461.)  Evins was 

also in Mod A, Tank 4, Cell 1.  (Exhibit Q, at pp. 262, 264.)  Gullett, Foster, Ewing, and 

Aguirre were also in Mod A, Tank 4.  (Exhibit Q, at p. 433.)  Willie Wisely (Exhibit Q, at 

pp. 450-454) and David Leitch (Exhibit Q, at pp. 455-456) were present in Mod A, Tank 4 

as well.  Beal was in Tank 3.  (Exhibit Q, at p. 433.)   

As noted earlier, Edward Fink (a key informant in Thompson), and both Daniel 

Escalera and Alejandro Garcia (the informants in Payton) were also housed in Mod A:  

Fink in the dayroom of Mod A and the others in Mod A,Tank 4.  But it would take until 

2014 and 2015, before the existence of such planned housing areas began to be 

understood—and admitted. 

Judge Conley would ultimately convince the court to permit Cochrum’s testimony.  

According to William Kopeny, Evins’ counsel at the time, Cochrum maintained his 

innocence consistently but ultimately feared he would be, nonetheless, convicted.  (Exhibit 

F11)  Questions linger about whether Evins was ever informed of a subsequent appellate 
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court ruling suggesting that he could withraw his plea based upon misadvisment of his 

appellate rights.  Evins and his appellate counsel died in 2013.  (Exhibit F11.) 

H.  Retrospective Need for Further Inquiry 

The responsive actions—and any failure thereof—of Judge Conley are significant to 

the outrageous government conduct analysis.  Both the ruling on the admissibility of the 

statements and the credibility assessment of Cochrum by the court should have prompted 

an analysis of the role the OCDA and its partners were having in prompting informants to 

elicit statements in violation of the Sixth Amendment.  Additionally, both the testimony of 

Cochrum and Judge Dutcher’s analysis of his credibility should have prompted discussions 

with each of the prosecutors intending to use Cochrum as a witness.  Judge Dutcher’s 

belief that Cochrum invented the confession and the fact that the key communications 

related to Evins occurred when the recording was turned off, should have also spurred 

close analysis of the government’s actions related to informants.   

Judge Conley’s description of the the steps he and his office took in response to a 

number of events--Judge Dutcher’s findings, what he had heard and observed in the 

testimony of key witnesses, and the discussion of informant related issues described in the 

Los Angeles Times article—is relevant to this motion because it is evidence of how 

seriously  the Orange County District Attorney’s Office took, and continues to take, its 

constitutional responsibilities.  It is unknown what actions he took—if any—but he was 

certainly the individual most informed in the time period regarding the issues raised about 

the misuse of Cochrum and issues about the prosecution’s role in illegally obtaining 

statements via informants.  His response and that of the OCDA after Judge Dutcher’s 

ruling would be reasonably remembered.   

Again, just one day after the Sunday story raised serious questions about the 

reliability of informant evidence and the government’s role in the elicitation of 

statements—including most notably in Judge Conley’s own case—he received a rare ruling 

corroborating just what critics questioned on both fronts.  What was the reaction?  There is 

likely no other prosecutor in the office who would remember what was shared about Evins 
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and be more attuned to what transpired next.  He was the most knowledgeable historian at 

that moment about the issues related to Cochrum and what Judge Dutcher had determined.   

Additionally, while the public likely had little idea about prolific use of informants 

or the issues of fabrication spelled out by Sidebottom, the homicide unit certainly did.  And 

if they had inexplicably lost track of these issues, such excuses vanished forever in two 

days in June of 2010. 

Judge Conley’s recollections or failure to recall—particularly after his recollection 

is refreshed as needed by reading transcripts from the preliminary hearing—should be 

subject to cross-examination as it would with any other witness.
38

  The studies in this 

case—although far from a complete rendition of Sixth Amendment litigation in this 

county—suggest that Judge Dutcher’s ruling and findings were an anomaly in the history 

of this county’s informant litigation.  A lack of awareness by Judge Conley about his 

office’s response to critical issues with informants or the failure to recall a response 

suggests that both as an individual prosecutor and as an office there was little interest in 

closely assessing informant issues implicating due process rights and reforming the 

county’s jailhouse informant effort—both among lawyers in the trial trenches and those 

charged with creating responsive policies. 

Rackauckas and Judge Cloninger are, of course, important witnesses to these issues, 

as will be discussed below, but Evins was not their case and a similar ruling did not occur 

in Gullett/Ewing, which proceeded to trial after Judge Dutcher’s ruling.  Moreover, 

Rackauckas’ departure from the office in 1988 for private practice and later his 

appointment to the bench, makes Judge Conley an even more critical historian about the 

response (or lack of thereof) by the OCDA.  According to the Los Angeles Times, in 

January of 1990, Judge Conley was promoted from his management position to “assistant 

                                              

38
Defendant Wozniak will also seek to question Judge Conley about whether he disclosed 

an OCII file for Cochrum, and if not what steps he took to determine if one existed and its 

contents if one existed. 
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district attorney in charge of special operations, a move which essentially makes him the 

No. 3 prosecutor within the office.”  (Hicks, D.A. Elevates Deputy to Head His Special 

Operations Office, L.A. Times (Jan. 31, 1990).)  The same article continued by stating that 

“[t]he special operations office is responsible for writs and appeals, fraud, narcotics, 

special assignments, training, consumer and environmental protection, and the family 

support sections.”  (D.A. Elevates Deputy to Head His Special Operations Office, supra.)  

Prior to that, the Los Angeles Times story indicated that Judge Conley had created the 

office’s gang unit and sexual assault unit.  Judge Conley then took on prominent roles 

within the management structure of the OCDA from approximately 1990 to 2001.  (D.A. 

Elevates Deputy to Head His Special Operations Office, supra.)   

In the next section, Defendant Wozniak will discuss the Los Angeles County 

informant scandal that broke just a few years after the story on problems with informants in 

Orange County and the ruling in Evins.  The defense will seek to question Judge Conley 

about his own response and that of the OCDA to the developments in Los Angeles County, 

and whether—particularly in light of experiences in the summer of 1985—there was 

increased attention to steps needed to ensure that Orange County defendants were protected 

from comparable due process violations.  

The long-term refusal of the OCDA to train its prosecutors, investigators and law 

enforcement partners on proper informant related practices is a key component of the 

outrageous government motion analysis.  And the lack of responsive efforts in this instance 

and over decades has direct relevance to these proceedings.  Defendant Wozniak has 

explained in oral argument in the past several weeks and in these moving papers that 

during the CMPD interview of Fernando Perez on July 8, 2010, police detectives engaged 

in precisely the type of conduct that Judge Dutcher found had mandated his finding of a 

Sixth Amendment violation in Evins.  As will be discussed, detectives in this case signaled 

to Perez the additional subject matters of interest during the interview, while stating they 

could not instruct the informant to question on the subject matters.  Sure enough, the same 

day Perez elicited information from Wozniak on those areas of interest, wrote notes, and 
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forwarded them to a Special Handling deputy who then turned the notes over to one of the 

detectives. 

The responsive actions—and any failure thereof—of Judge Conley are significant to 

the outrageous government conduct analysis.  Both the ruling on the admissibility of the 

statements and the credibility of Cochrum by the court should have prompted an analysis 

of the role the OCDA and its partners were having in prompting informants to elicit 

statements in violation of the Sixth Amendment.  Additionally, both the testimony of 

Cochrum and Judge Dutcher’s analysis of his credibility should have prompted discussions 

with each of the prosecutors intending to use Cochrum as a witness.  Judge Dutcher’s 

belief that Cochrum invented the confession and the fact that the key communications 

related to Evins occurred when the recording was turned off, should have also spurred 

close analysis of the government’s actions related to informants.   

Judge Conley should describe the steps he and his office took in response to a 

number of events: Judge Dutcher’s findings, what he had heard and observed in the 

testimony of key witnesses, and the discussion of informant related issues described in the 

Los Angeles Times article.  It is unknown what actions he took—if any—but he was 

certainly the individual most informed in the time period regarding the issues raised about 

the misuse of Cochrum and issues about the prosecution’s role in illegally obtaining 

statements via informants.  His response and that of the OCDA after Judge Dutcher’s 

ruling would be reasonably remembered.   

Again, just one day after the Sunday story raised serious questions about the 

reliability of informant evidence and the government’s role in the elicitation of 

statements—including most notably in Judge Conley’s own case—he received a rare ruling 

corroborating just what critics questioned on both fronts.  What was the reaction?  There is 

likely no other prosecutor in the office who would remember what was shared about Evins 

and be more attuned to what transpired next.  He was the most knowledgeable historian at 

that moment about the issues related to Cochrum and what Judge Dutcher had determined.   
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Additionally, while the public likely had little idea about prolific use of informants 

or the issues of fabrication spelled out by Sidebottom, the homicide unit certainly did.  And 

if they had inexplicably lost track of these issues, such excuses vanished forever in two 

days in June of 2010. 

Judge Conley’s recollections or failure to recall—particularly after his recollection 

is refreshed as needed by reading transcripts from the preliminary hearing—should be 

subject to cross-examination as it would with any other witness.
39

  The studies in this 

case—although far from a complete rendition of Sixth Amendment litigation in this 

county—suggest that Judge Dutcher’s ruling and findings were an anomaly in the history 

of this county’s informant litigation.  A lack of awareness by Judge Conley about his 

office’s response to critical issues with informants or the failure to recall a response 

suggests that both as an individual prosecutor and as an office there was little interest in 

closely assessing informant issues implicating due process rights and reforming the 

county’s jailhouse informant effort—both among lawyers in the trial trenches and those 

charged with creating responsive policies. 

Rackauckas and Judge Cloninger are, of course, important witnesses to these issues, 

as will be discussed below, but Evins was not their case and a similar ruling did not occur 

in Gullett/Ewing, which proceeded to trial after Judge Dutcher’s ruling.  Moreover, 

Rackauckas’ departure from the office in 1988 for private practice and later his 

appointment to the bench, makes Judge Conley an even more critical historian about the 

response (or lack of thereof) by the OCDA.  According to the Los Angeles Times, in 

January of 1990, Judge Conley was promoted from his management position to “assistant 

district attorney in charge of special operations, a move which essentially makes him the 

No. 3 prosecutor within the office.”  (Hicks, D.A. Elevates Deputy to Head His Special 

                                              

39
Defendant Wozniak will also seek to question Judge Conley about whether he disclosed 

an OCII file for Cochrum, and if not what steps he took to determine if one existed and its 

contents if one existed. 



 

MOTION TO DISMISS - WOZNIAK 

193 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Operations Office, L.A. Times (Jan. 31, 1990).)  The same article continued by stating that 

“[t]he special operations office is responsible for writs and appeals, fraud, narcotics, 

special assignments, training, consumer and environmental protection, and the family 

support sections.”  (D.A. Elevates Deputy to Head His Special Operations Office, supra.)  

Prior to that, the Los Angeles Times story indicated that Judge Conley had created the 

office’s gang unit and sexual assault unit.  Judge Conley then took on prominent roles 

within the management structure of the OCDA from approximately 1990 to 2001.  (D.A. 

Elevates Deputy to Head His Special Operations Office, supra.)   

In the next section, Defendant Wozniak will discuss the Los Angeles County 

informant scandal that broke just a few years after the story on problems with informants in 

Orange County and the ruling in Evins.  The defense will seek to question Judge Conley 

about his own response and that of the OCDA to the developments in Los Angeles County, 

and whether—particularly in light of experiences in the summer of 1985—there was 

increased attention to steps needed to ensure that Orange County defendants were protected 

from comparable due process violations. 

XIV.  The OCDA and OCSD Refuse Instruction from the Los Angeles County 

Informant Scandal 

If, inexplicably, the OCDA and the OCSD somehow needed more evidence of the 

ramifications of a poorly run and misdirected jailhouse informant effort, Southern 

California and the nation were about to receive an avalanche of instruction on the subject.  

In 1989, Leslie White explained to jail deputies, 60 Minutes, and the Los Angeles Times 

how he had been able to fabricate confessions by fellow inmates in jails run by the Los 

Angeles County Sheriff’s Department (“LASD”).  Two members of law enforcement who 

certainly would have followed the developments closely were Sheriff Sandra Hutchens 

(“Hutchens”) and Undersheriff John L. Scott (“Scott”).  Hutchens and Scott spent their 

entire careers with the LASD before joining the OCSD in 2008.  In fact, Scott apparently 

was working as a lieutenant in the Central Jail Complex in 1989 when the scandal fully 

erupted.  It would have been impossible for Hutchens and Scott, as well as leadership and 
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line members of the OCDA and the OCSD, to barricade themselves from reports on the 

scandal,
40

 or the need to have a properly managed informant program with mechanisms in 

place to ensure strict discovery compliance. 

                                              

40
 Rohrlich, D.A. Officials Study Means of Plugging Data Leaks, L.A. Times (Oct. 30, 

1988); Rohrlich & Chen, Attorneys Asked to Help Assess Jail-House Confessions, L.A. 

Times (Nov. 2, 1988); Rohrlich, Jail Informer First Told of Scam in ’87, L.A. Times (Nov. 

3, 1988); Rohrlich, D.A.’s Office Rated Key Informant Case, L.A. Times (Nov. 4, 1988); 

Chen, Reiner Issues Guidelines on Jail-House Informants, L.A. Times (Nov. 5, 1988); 

Braun, Raymond Buckey to Be Isolated in Jail: Effort Aimed at Preventing Fabricated 

Confessions by Cellmates, L.A. Times (Nov. 9, 1988); A Look at Jailhouse Informants, 

L.A. Times (Nov. 11, 1988); Rohrlich, Guidelines on Jailhouse Informants Are Issued, 

L.A. Times (Nov. 18, 1988); Rohrlich, Jail Informant Had Allies on Side of the Law, L.A. 

Times (Nov. 20, 1998); Rohrlich, D.A. Acts to Preserve Data Involving Jail Informants, 

L.A. Times (Nov. 24, 1988); Truth in Snitching, L.A. Times (Nov. 26, 1988); Rohrlich, 

Bar Launches Probe on Use of Jail Informants, L.A. Times (Nov. 30, 1988); Rohrlich, Jail 

Inmate Says He Lied in Role As Informant, L.A. Times (Dec. 1, 1988); Rohrlich, Informant 

Told Tester of Lying Back in 1987, L.A. Times (Dec. 2, 1988); Jail Informant Wrong in 2 

of 3 Cases, D.A. Says, L.A. Times (Dec. 3, 1988); Rohrlich & Stewart, Early Checks on 

Use of Jail Informants Were Rejected, L.A. Times (Dec. 7, 1988); Rohrlich, Accused Killer 

Set Up in Jail, Attorney Claims, L.A. Times (Dec. 9, 1988); Chen, Staff Failed to Alert 

Him of Concern on Using Jail Informants, Reiner Says, L.A. Times (Dec. 9, 1988); 

Stewart, Most Law Enforcement Agencies Routinely Keep Informants’ Files, L.A. Times 

(Dec. 10, 1988); Rohrlich, Lawyers Want Special Prosecutor for Informants Inquiry, L.A. 

Times (Dec. 11, 1988); Rohrlich, Defense Lawyer Groups Seek Jury Probe on Use of 

Jailhouse Informers, L.A. Times (Dec. 16, 1988); Rohrlich, Judge Orders Saving of Jail 

Informer Data, L.A. Times (Dec. 17, 1988); Stewart, D.A., Defense Lawyers at Odds on 

Inquiry into Jailhouse Informants, L.A. Times (Jan. 6, 1989); Local News in Brief: 

Warrant Issued for Jail Informant, L.A. Times (Jan. 20, 1989); Rohrlich, D.A. Joins Call 

for Grand Jury Inquiry of Jail Informants, L.A. Times (Jan. 21, 1989); Local News in 

Brief: Jailhouse Informant Arrested in Raid, L.A. Times (Jan. 24, 1989); Local News in 

Brief: Jail Informant to Be Segregated, L.A. Times (Jan. 26, 1989); Rohrlich, Grand Jury 

Seeks Lawyer to Aid in Jailhouse Informant Inquiry, L.A. Times (Feb. 16, 1989); Sorting 

Out Snitches, L.A. Times (Feb. 21, 1989); Local News in Brief: Bar Offers to Assist Jail 

Informant Probe, L.A. Times (Feb. 23, 1989); Local News in Brief: Judge Rejects Jail 

Informant’s Bargain, L.A. Times (Feb. 24, 1989); Rohrlich, Pledge by State to Aid Jury in 

Jail Informant Probe Is Told, L.A. Times (Mar. 28, 1989). 
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A.  Sheriff Hutchens and Undersheriff Scott—Fully Acquainted with Jail 

Informant Issues upon Arrival 

In 2008, Hutchens was selected to be the Sheriff-Coroner of Orange County.  

Before that, she spent thirty years with the Los Angeles County Sheriff’s Department.  

Additionally, when she took the post in Orange County, she convinced John L. Scott to 

come out of retirement to be her second in command.  Scott worked for the LASD from 

1969 until 2005, when he retired.  In 1985 Scott was promoted to Lieutenant and was 

transferred to the Men’s Jail where he served as a Watch Commander.  Scott served for 

five years as the Undersheriff for the OCSD, before taking the interim post of Los Angeles 

County Sheriff in January of 2014.  (John L. Scott, Sheriff, LASD (Feb. 19, 2014), 

http://shq.lasdnews.net/pages/PageDetail.aspx?id=2222.)  Once a new Sheriff was selected 

in Los Angeles County, Scott returned to his position as Undersheriff in Orange County.  

(Holguin, John Scott Named Los Angeles County Interim Sheriff, abc7 (Jan. 28, 2014), 

http://abc7.com/archive/9410862/.) 

Hutchens and Scott arrived in Orange County with a uniquely strong grasp of the 

need for a law-abiding and well-managed informant program—in large part because they 

were present in the LASD when that agency found itself in the midst of one of the nation’s 

most significant informant scandals. 

B.  The Los Angeles County Grand Jury’s Report on Jailhouse Informants 

In 1990, a grand jury published its findings after an in-depth investigation into the 

handling of jailhouse informants by the Los Angeles District Attorney’s Office (“LADA”) 

and the LASD.  (Ann K. Cooper, et al., Report of the 1989-90 Los Angeles County Grand 

Jury, available at http://www.ccfaj.org/documents/reports/jailhouse/expert/1989-

1990%20LA%20County%20Grand%20Jury%20Report.pdf, attached herein as Exhibit 

Z2.)  The report documented a criminal justice system that relied on the often-perjured 

testimony of jailhouse informants, and a blatant disregard by governmental authorities of 

the constitutional rights of defendants.  (Exhibit Z2, at pp. 10-11, 51-57, 60-68, 90-91, 119-

121.)  We now know that during this same period almost identical transgressions were 
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commonplace in Orange County as well.  However, rather than see the grand jury report as 

a call to reform, the OCDA and the OCSD would continue their abuses for decades.  It is 

therefore helpful to look at what the grand jury was condemning as early as 1990 to see 

what changes the OCDA and the OCSD would have known to make, but nevertheless 

completely failed to implement. 

The report stated that “[t]he Grand Jury’s investigation of the use of jailhouse 

informants focused on the Central Jail and the Hall of Justice Jail.”  (Exhibit Z2, at p. 47.)  

This is the same jail where Scott served as a Watch Commander beginning in 1985.  The 

report noted that according to “long-standing policy, informants are designated as K-9s and 

are supposed to be housed together, away from all other inmates.”  (Exhibit Z2, at p. 49.)  

The Grand Jury noted that “[t]here are no clear guidelines to determine whether an inmate 

should be classified as an informant (K-9),” which has led to questionable classification of 

inmates as informants.  (Exhibit Z2, at pp. 50-51.) 

The Grand Jury emphasized that “[t]he law forbids the placing of its agents for the 

purpose of deliberately eliciting incriminating statements from inmates about their cases.”  

(Exhibit Z2, at p. 58.)  The report stated the following: 

It has been long suspected that the Sheriff’s Department deputies 

intentionally placed informants with inmates “from whom law enforcement 

could use a confession.”  The Sheriff’s Department denies such a practice has 

ever existed, however, the Grand Jury received evidence which indicated the 

placing of inmates for the purpose of gathering information has occurred.  

(Exhibit Z2, at p. 58.) 

The investigation supporting their conclusion about coordinated movements is detailed at 

pages 61-68 of the report. 

The Grand Jury emphasized that “[t]he deputies testified that they had received no 

formalized training or instruction on the appropriateness and legality of placing informants 

to obtain information from other inmates.”  (Exhibit Z2, at p. 59, fn. omitted.)  The LASD 

subsequently enacted a policy to prohibit such conduct—in conformity with Penal Code 

section 4001.1, which became effective January 1, 1990.  (Exhibit Z2, at p. 59 fn. 25.) 



 

MOTION TO DISMISS - WOZNIAK 

197 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 The LADA and LASD of the 1980s willfully refused to create a rational system for 

tracking the activities of jailhouse informants, which resulted in perjured testimony, 

unearned benefits to informants, and numerous constitutional violations.
41

  (Exhibit Z2, at 

pp. 6, 13-15, 74, 111.)  The LADA obviously recognized that a witness’s history as an 

informant—including whether they had informed previously, how many times, and what 

they had received in exchange for their testimony—could potentially be used by defendants 

to impeach that witness.  (Exhibit Z2, at p. 115.)  In addition to preventing defendants from 

challenging the credibility of government witnesses, senior managers within the LADA 

testified to the grand jury that they wanted to avoid fighting time-consuming discovery 

motions and avoid burdening sheriff’s deputies by requiring them to testify on informant 

matters.  (Exhibit Z2, at pp. 115-116.)  In an effort reminiscent of OCSD deputies’ efforts 

in the Dekraai hearings to distinguish between “information suppliers,” “intel sources,” 

and informants, senior LADA attorneys claimed 25 years earlier that they believed there 

was a fundamental difference between “confidential informants” and “jailhouse 

informants,” and that they were only concerned about turning over discovery relating to the 

former.  (Exhibit Z2, at p. 116.) 

 Not only would defense counsel have been unable to adequately cross-examine 

witnesses about their prior history as jailhouse informants, the LADA ensured defense 

counsel would not even be able to adequately cross-examine the informant about his work 

on the current case being tried.  The grand jury highlighted ten different cases where the 

informants received substantial consideration from the LADA for their testimony including 

cash payouts, reductions in sentences, early release, and letters written on their behalf to 

                                              

41
 The OCSD has claimed that it does not have an index or list of jailhouse informant 

efforts—but the truthfulness of that claim is unknown because deputies and a senior officer 

falsely claimed in the Dekraai hearings that there is also not a jailhouse informant 

program.  This was rebutted by evidence presented at hearings in February of 2015.  There 

is evidence that the OCDA has maintained an Orange County Informant Index (“OCII”) 

since at least the late 1970s; however, entries have been inconsistently made and as will be 

discussed, the index and critical entries have been routinely withheld from defendants. 
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judges and parole boards.  (Exhibit Z2, at pp. 76-81.)  The benefits were so varied in large 

part due to the lack of any LADA policy determining how much information would be 

worth, leaving deputy district attorneys with almost unfettered discretion.  (Exhibit Z2, at 

p. 76.)  In most of these cases, however, the LADA waited until after the testimony was 

given to name the exact consideration that would be given.  (Exhibit Z2, at pp. 76-81.)  

This allowed the witness to be able to bolster their credibility on the stand by testifying that 

they were coming forward with the information not for their own self-interest, but because 

of altruism: they found the crime repulsive, a family member was the victim of a similar 

crime, the defendant was unrepentant, etc.  (Exhibit Z2, at pp. 11-12.)  Not only did this 

greatly mislead the finder of fact and hinder the efforts of the defense, the grand jury found 

that the LADA’s practice of providing significant consideration only after testimony was 

given provided informants with a “strong motivation to fabricate” testimony to gain as 

great of a benefit as possible.  (Exhibit Z2, at pp. 11-12.)  Of course, this is precisely the 

practice discussed in Salmon and which remains standard operating procedure in Orange 

County. 

 The report further states that “[i]nformants have come to expect other types of 

benefits accruing from their informant activities.  Informants testified to receiving pocket 

change (from $10-50) from various officials with whom they work, greater access to 

telephone, candy, donuts, cookies and ‘smokes.’”  (Exhibit Z2, at p. 14.)  During testimony 

in 2014 and 2015, Special Handling deputies Garcia and Grover finally admitted that 

benefits in the form of phone privileges, additional dayroom, and food had been given to 

some individuals who provided information, including Perez.  

The grand jury was able to identify “numerous cases” in which informants lied on 

the stand.  (Exhibit Z2, at pp. 16-19, 90-91.)  And yet, the grand jury could not identify a 

single case in which the LADA charged those informants with perjury.  (Exhibit Z2, at p. 

90.)  The refusal to charge lying informants for perjury includes one case in which a 

defendant spent six months in jail as a result of perjured informant testimony.  (Exhibit Z2, 

at p. 91.)  The grand jury wrote that, “in the face of the extraordinary number of such 



 

MOTION TO DISMISS - WOZNIAK 

199 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

apparent instances of perjury and false information, that surely some cases would have 

warranted successful prosecution.  Such prosecutions could have provided a substantial 

deterrent.”  (Exhibit Z2, at p. 92.)   

As if allowing informants to avoid the consequences of giving perjured testimony 

was not dangerous enough, the LADA went even further by continuing to provide 

consideration for informants even after they were found to be lying.  For example, in one 

such case, letters of support were sent by the LADA to the department of corrections on 

behalf of an informant who later admitted that he had lied on the stand.  (Exhibit Z2, at p. 

91.)  No effort was ever made to correct the LADA’s endorsement of the inmate.  (Exhibit 

Z2, at p. 91.)  In another case it came out on the stand that the informant was not housed 

anywhere near the defendant during the alleged confession, causing the LADA to tell the 

jury in closing arguments to ignore the informant testimony because it was “not necessarily 

likely” to be true.  (Exhibit Z2, at pp. 90-91.)  Nevertheless, the LADA dropped the 

informant’s misdemeanor charge and requested he be released on his own recognizance in 

consideration for his testimony.  (Exhibit Z2, at p. 91.)  Furthermore, the lack of a central 

database meant that even once a particular deputy district attorney lost faith in the 

reliability of an informant, that information would not become disseminated throughout the 

office, allowing the unreliable informant to be used again and again without any cause for 

reservation.  (Exhibit Z2, at pp. 119-121.) 

 The LADA and LASD were at the helm of a jailhouse informant system that 

violated discovery requirements and all but explicitly encouraged perjury, and they then 

wielded that system against individual targeted defendants with the goal of eliciting 

confessions.  The primary method for doing this was by manipulating a targeted inmate’s 

classification in order to house them in a cell otherwise filled exclusively with seasoned 

informants.  (Exhibit Z2, at pp. 51-57, 60-68.)  One typical case involved a murder suspect 

who had already had the charges against him dropped once.  (Exhibit Z2, at p. 54.)  When 

charges were later refiled, a Los Angeles Police Department detective approached the 

LADA with the idea of placing the suspect in the “informant tank” to strengthen their case.  
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(Exhibit Z2, at p. 55.)  The deputy district attorney told the officer it sounded “like a good 

idea” and then cleared it with her supervisor before going to the jail and filling out a form 

stating that the suspect was an informant.  (Exhibit Z2, at p. 55.)  This false information 

provided by the LADA prompted the LASD to change the inmate’s classification and 

house him in the “informant tank.”  (Exhibit Z2, at p. 55.)  Within 24 hours, the detective 

received a phone call from an informant claiming to have received a confession; within 72 

hours he had two more informants claiming to have also heard confessions.  (Exhibit Z2, at 

p. 55.)   

The grand jury found that “[s]everal inmates testified that they were ‘sent on a 

mission’ by law enforcement to acquire information from other defendants.”  (Exhibit Z2, 

at p. 25.)  These missions could be explicit: an LASD sheriff telling informants that an 

incoming inmate was “hot” or otherwise giving informants advanced notice of a target.  

(Exhibit Z2, at p. 26.)  Or they could be implicit: leaving an informant alone with a copy of 

a targeted defendant’s police report or placing the informant on a bus next to a defendant 

from a high profile case.  (Exhibit Z2, at p. 26.)  One informant testified that in highly 

publicized cases, one inmate in the informant tank would go out of his way to find out 

information on the case and then disseminate that information among his fellow 

informants.  (Exhibit Z2, at p. 18.)  No informant testified that anyone had ever told him 

that they were not to deliberately elicit information from a target.  (Exhibit Z2, at p. 27.)  

But regardless, the Grand Jury noted that even if they had, “informants are unlikely to heed 

the instruction.”  (Exhibit Z2, at p. 27.) 

C.  Media Coverage of the Los Angeles County Grand Jury Report 

As the informant scandal grew in Los Angeles, the Los Angeles Times probed 

further into the conduct of law enforcement in obtaining confessions in the jail—with 

nearly identical issues raised to those focused upon in the past year.  According to a 1990 

Los Angeles Times article, jail deputies and investigators (including Los Angeles Police 

Detective Philip Sowers) confirmed an allegation that “[s]ome informants have long 

claimed that detectives helped them obtain confessions by placing them by murder 
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suspects.” (Rohrlich, Authorities Go Fishing for Jailhouse Confessions, L.A. Times (Mar. 

4, 1990).) 

Rohrlich’s words were as salient 27 years ago as they are today: 

Just how often jailed suspects are thrown in with these informants 

remains difficult to say.  Placement of suspects with informants seldom 

comes to public attention, in part because many defense lawyers are ill-

equipped to prove they have taken place, and because police and jailers have 

little interest in calling attention to them. 

In some ways, such placements have been law enforcement’s dark 

secret, violating the policy of the Los Angeles Sheriff’s Department, which 

runs the county’s jail, and sometimes the constitutional rights of people 

accused of crimes.  (Authorities Go Fishing for Jailhouse Confessions, 

supra.) 

For Hutchens and Scott, having come from an agency that had been embroiled in 

the Los Angeles informant scandal, is it credible that they and all of their co-workers since 

2008 simply forgot to create informant policies and carefully manage the informant effort 

within the jails?  And even in that far-fetched scenario—as compared to the more 

reasonable one that they and their predecessors had been able to avoid careful scrutiny and 

believed it could last forever—the failure to act is no less egregious.  And what of those 

who ran the jails in the decades that preceded them?  Did none of them read the numerous 

newspaper articles or the grand jury report and recognize that good policies and practices 

needed to be enacted?  Of course, the OCSD did not need a Los Angeles County scandal 

during the other 50 or more years in which informants were used to independently 

recognize the importance of this issue.  But if it needed guidance, the OCSD had a 

prosecutorial agency filled with attorneys nearby to provide it—again, if law abiding 

leadership was what either agency wanted. 

 For the OCDA and the OCSD, the Los Angeles County Grand Jury’s findings and 

the barrage of press reports, offered both a stern warning about informant practices that 

perpetuated law violations and wrongful convictions, and a blueprint to a legal and ethical 

path for the use of this type of uniquely motivated witness.  Moreover, a report that only a 

small number of attorneys sought relief for clients, who potentially could have had their 
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cases re-examined, should have also reminded stakeholders in the justice system that these 

types of injustices will rarely be remedied after a jury has reached its verdict.  (Rohrlich, 

Informant-Aided Convictions Going Unchallenged, L.A. Times (Oct. 20, 1989).)  That the 

justice system refused to take action in response to the misuse of informant testimony, 

allowing numerous defendants to potentially remain or die in custody without real due 

process, leaves a permanent stain on the criminal justice system.
42

  It is unconscionable that 

the OCDA and OCSD were unwilling to take the necessary steps to ensure that, at the very 

least, similar injustices were not repeated in this county. 

 Sadly, one could reasonably conclude that the OCDA and OCSD read the grand jury 

report in Los Angeles County and that instead of using it as a roadmap for positive change 

in the legal management of informants and informant discovery, they determined that the 

case studies and findings showed why the improper informant practices in place in Los 

Angeles County were effective and should be emulated in Orange County.  For instance, 

one of the issues addressed at length was the problem of fabricated confessions and 

Massiah violations perpetuated by the use of an “informant tank” within the jail, in which 

targeted and high profile inmates were housed next to informants.  For those who somehow 

missed the discussions within the report, a feature article in the Los Angeles Times 

described the practice at length.  (Authorities Go Fishing for Jailhouse Confessions, 

supra.)  The author described what a Los Angeles Police Department detective admitted 

doing when they (prosecutors, jailers, and detectives) were unable to obtain a confession 

from a defendant: they “turned to the informant tank at Los Angeles County Jail for help.”  

Although the LASD officially denied the practice, the writer stated that “jailers in charge 

of informant housing have told The Times they placed suspects with informants dozens of 

                                              

42
 Perhaps Los Angeles County authorities will contemplate taking immediate steps to 

appoint counsel for at least those defendants that the LADA identified in 1989 as 

potentially eligible for habeas relief. 
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times at the request of detectives.”  (Authorities Go Fishing for Jailhouse Confessions, 

supra.) 

 Thirty years later, informant tanks remain alive and well in Orange County, and are 

instrumental tools in obtaining confessions within the jail.  In fact, two of the people who 

not so coincidentally found themselves in an Orange County informant tank in 2010 

were Perez and Daniel Wozniak.  Although Special Handling deputies claimed they had 

nothing to do with their arrival within one day of each other in the tank, Perez soon 

emerged with a confession from the represented Wozniak.  Moreover, recently discovered 

TRED reports provided a far different and clearer understanding of the expectations for 

Perez when he arrived there.  As will be discussed, efforts to conceal the truth about what 

transpired between Special Handling deputies, Perez, and Wozniak support the dismissal of 

the death penalty based upon each of the legal arguments raised in this motion. 

 Perhaps the most important instruction from the Los Angeles informant scandal and 

the Grand Jury that Orange County refused to heed was its recommendation that the county 

create an accurate and thorough centralized informant database for the county.  

Astonishingly, the OCDA had the infrastructure for a system in place, having create a 

centralized informant database, at least in name, years before: the Orange County 

Informant Index (OCII).  However, as will be seen, entries were inconsistently made and 

Brady disclosures based upon documented information were (and are) even more rare.  

This pattern did not change with events and findings in Los Angeles, and remains the same 

today.  Moreover, the refusal of OCSD’s deputies and officials to acknowledge a jailhouse 

informant program, a database of informants, or even a bare list—if true—represents a 

complete rejection of the Los Angeles County experience.  If the agency is to believed, it 

never tracked its jailhouse informants, and additionally elected not to submit any 

informants to the OCDA or documentation of their performance in the OCII database 

 Ultimately, it will be largely undebatable that despite the testimony in Thompson, 

the 1985 revelations about jailhouse informant issues in Orange County, and the scandal in 

Los Angeles County, the OCDA and the OCSD never had the slightest interest in re-
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examining—and altering as needed—the management of informants and informant 

discovery in Orange County.  In the absence of sustained public pressure, these agencies 

were ultimately left to their internal sense of right and wrong about how to proceed with 

informants.  Their answer appears to have been the same for more than a quarter century: 

stay the course and convict. 

XV.  A Busy but “Problem Informant”—And Ignored Lessons from the Los Angeles 

Informant Scandal 

 The unwillingness of the OCDA and the OCSD to consistently turn over evidence 

that impeaches informants is highly relevant to whether the same authorities would turn 

over helpful informant evidence in this case—rather than destroy it, hide it, or pretend it 

was never shared among the prosecution team. 

XVI.  A Study in the Government’s Handling of a Veteran Informant: Mark Scott 

Cleveland  

 In 2011, OCDA prosecutor Brett Brian (“Brian”) turned over a 2009 interview of 

Orange County Jail inmate Mark Cleveland, who was a potential witness in the case and 

would be ultimately placed on the prosecution’s witness list, to counsel for murder 

defendant Jonathan Sandoval.  As will be discussed, the interview of a talkative long term 

informant, who claims to having done informant work dating back to the 1970s and alleges 

contact with former prosecutors, including Tony Rackauckas, offers a fascinating window 

into how informants and prosecution team members try to obtain maximum benefits for 

each other, while leaving defendants at a loss. 

 The discovery that Brian disclosed (and for which he should be commended) 

confirmed that Cleveland was doing informant work at least in the 1980s.  That discovery 

included Cleveland’s Orange County Informant Index file.  While not entirely complete, 

the index offers a unique window into the refusal to consistently disclose damaging 

credibility evidence for high-producing informants. 
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A.  The OCII File for Mark Scott Cleveland—A Clear Warning of 

Unreliability  

 An entry on the first page of Mark Cleveland’s OCII file should have immediately 

ended his informant career.  The first words on the top left corner read, “PROBLEM 

INFORMANT,” in bold underlined letters.  (Mark Cleveland Orange County Informant 

Index File, p. 2, attached herein as Exhibit R.)  

At the bottom half of the same first page, a catalogue of entries listing some of 

Cleveland’s informant work from the 1980’s becomes perceptible.  (Exhibit R, at p. 2.)  

The initial entry is dated November 5, 1980.  (Exhibit R, at p. 2.)  The second entry in the 

index reads as follows: 

4/28/82 | Inv. Karns of APD was given info by CLEVELAND regarding 

large quantity of illegal fireworks in residence in Anaheim.  Karns and 

Cleveland responded to residence where a buy was to be set up. Suspect was 

not home.  Cleveland left Karns sight for a few minutes and was later seen 

exiting the front door of suspects residence. It was later determined that 

Cleveland forced entry into residence, set the evidence in a location thaty 

[sic] could be easily seen from the front door and took U.S. Currency from 

residence.  Subject cannot be trusted.   

SGT. VINCE HOWARD, ANAHEIM P.D.  (Exhibit R, at p. 2, emphasis 

added.) 

If “Problem Informant” did not give a sufficient warning, the entry from 1982 would have 

seemingly ended any interest in the government’s use of Cleveland as an informant.  

However, as will be detailed in this motion, Cleveland continued to provide information.  

The OCDA and local law enforcement had varied responses to what they learned—but 

what becomes apparent is that what they knew about Cleveland’s credibility issues was 

not consistently shared with the defense.  Local agencies made inquiries about Cleveland 

during the 1980s, but the index offers little insight about what was shared with those 

agencies about what had occurred in Anaheim, and the response to the information, if they 

received it.  (Exhibit R, at pp. 2-3.) 

 In 1985, there were three inquiries from three different agencies in Orange County 

about retaining Cleveland’s services as an informant.  The three agencies included the 
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Orange County Sheriff’s Office (“OCSO”), the Santa Ana Police Department (“SAPD”), 

and the Huntington Beach Police Department (“HBPD”).  (Exhibit R, at p. 2.) 

 In 1986, a single entry from the OCSO/OCSD suggests the agency considered using 

Cleveland as an informant, but Deputy Brake “decided not to use” him.  (Exhibit R, at p. 

2.) 

 In 1987, two entries from the OCSO/OCSD and HBPD showed these organizations 

inquiring again about using Cleveland as an informant.  (Exhibit R, at pp. 2-3.) 

 In 1988, two additional entries appear.  One of the entries was an inquiry from the 

“APD”—the very same agency that years earlier had labeled Cleveland as not to be trusted.  

The other entry, dated April 27, 1988, referenced Cleveland’s informant work against Jerry 

Lee Morrissette.  Specifically, it noted that Cleveland had, “provided good information 

which was useful in convicting Jerry Morrissette.”  It was not clear from the writing who 

made the entry, but the CMPD investigated the case against Morrissette.  (Exhibit R, at p. 

3.) 

 In 1989, the OCDA, through Marc Rozenberg, inquired about using Cleveland as an 

informant.  (Exhibit R, at p. 3.)  There is also an entry noting his testimony against David 

Hull (“Hull”).  (Exhibit R, at p. 3.) 

 B.  People v. Jerry Lee Morrissette  

 Jerry Morrissette was arrested on January 20, 1987.  (Robison Harley’s Declaration 

in Support of Motion to Reduce Bail, People v. Jerry Lee Morrissette, Super. Ct. Orange 

County, No. C-63117, filed Apr. 21, 1987, p. 1, attached herein as Exhibit S.)  He was 

charged with armed robbery (Pen. Code § 211).  (Exhibit S, at p. 1.)  On February 3, 1987, 

his bail was set at $25,000.  (Exhibit S, at p. 1.)  In May of 1988, a jury convicted 

Morrissette of armed robbery.  (People v. Morrissette (June 29, 1989, G006920) [nonpub. 

opn.], attached herein as Exhibit A10.)  

1.  Motion to Increase Bail 

 On February 23, 1987, a motion was filed ex parte by the Deputy DA William 

Feccia (“Feccia”) to increase Morrissette’s bail from $25,000 to $100,000.  (People’s 
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Motion to Increase Bail Ex Parte, People v. Jerry Lynn Morrissette, Super. Ct. Orange 

County, No. C-63117, filed Feb. 23, 1987, attached herein as Exhibit T.)  The language of 

the motion indicates that the court was asked to consider solely a declaration by fellow 

Deputy DA Joel Kew stating that Cleveland was a trustworthy informant.  (Exhibit T.)  

Additionally, the OCII file for Cleveland contains a report written by CMPD Detective 

Sam Zuorski detailing his various interviews with Cleveland, and appears to have been 

written to support a bail increase, as he specifically addressed the need to increase it to an 

amount of $100,000.  (Exhibit R, at pp. 8-13.)  On February 23, 1987, the prosecution’s 

motion was granted and Morrissette’s bail was increased to $100,000.  (Exhibit S, at p. 1.)  

2.  The Decision to Present Information Ex Parte and the Failure to 

Include Impeaching Evidence 

 The decision to proceed without opposing counsel being present, be it in a 

presentation before a grand jury or an ex parte presentation of evidence to increase bail, 

requires a heightened sense of responsibility and fair play.  The foremost obligation, of 

course, is to not take advantage of the absence of counsel in order to mislead the court.  

The conduct in Morrisette is egregious: the prosecutor presented a judge with a false 

picture of the credibility of Cleveland, having either intentionally decided to hide the 

information contained in his OCII file or having never bothered to examine it despite 

knowing he would be making a representations about Cleveland’s reliability as an 

informant. 

The following is a more detailed look at the prosecution team’s actions and 

statements, as reflected in documents attached to Cleveland’s OCII file. 

3.  Sam Zuorski’s Report  

 Detective Zuorski was an investigator in Morrissette’s 1987 robbery case.  

(Detective Zuorski’s Police Report, People v. Morrissette, Super. Ct. Orange County, No. 

C-63117, p. 1, attached herein as Exhibit U.)  According to Zuorski, Deputy DA Joel Kew 

contacted him sometime “between 1-26-87 and 1-30-87.”  (Exhibit U, at p. 1.)  Kew 

informed Zuorski that Mark Cleveland had contacted Kew about the robbery case Zuorski 
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was investigating.  (Exhibit U, at p. 1.)  Kew advised that Cleveland was a “very reliable 

confidential informant,” and that he had provided information to Kew in the past that 

helped prosecute some burglary cases.
43

  (Exhibit U, at p. 1, emphasis added.) 

 On February 4, 1987, Cleveland called Zuorski and the two spoke over the phone.  

(Exhibit U, at p. 3.)  According to Zuorski, Cleveland provided him with the information 

about the armed robbery with which Morrissette was charged.  Cleveland stated that 

Morrissette told him about the armed robbery, that he used a knife and wore a ski mask to 

commit the robbery, and that he was arrested due to the fact that some personal friends of 

his had told the police about his involvement.  (Exhibit U, at p. 2.) 

Zuorski told Cleveland that he did not want any more information about the armed 

robbery case, due to that case being “completed.”  (Exhibit U, at p. 2.)  However, Zuorski 

told Cleveland that he suspected Morrissette had been involved in more armed robberies in 

the Costa Mesa area, and asked if “he could obtain information regarding other armed 

robberies” that Morrissette may have committed.  (Exhibit U, at p. 2.) 

 Less than two weeks later, Cleveland delivered.  He called Zuorski on February 17, 

1987, with information regarding an unsolved attempted murder and armed robbery.  

Zuorski wrote the following:  

Subject Cleveland stated he had talked to suspect Morrissette and that 

suspect Morrissette told him that he was worried about another armed 

robbery, in which a person was stabbed and he did not know if that person 

was dead or alive.  Subject Cleveland further stated that he did not tell him 

anymore about the armed robbery or stabbing, but felt that the armed robbery 

occurred in Costa Mesa.  (Exhibit U, at p. 2.) 

Zuorski then noted that he was also investigating an attempted murder, armed robbery case 

where the victim was stabbed, that occurred in Costa Mesa in December of 1986.  (Exhibit 

U, at pp. 2-3.)  Zuorski then, “requested him [Cleveland] to attempt to gain additional 

                                              

43
 If indeed Kew had received reliable information in the past, the prosecutor did not 

document it in Cleveland’s OCII. 
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information regarding the robbery and stabbing.”  Cleveland agreed to do so.  (Exhibit U, 

at p. 3.) 

 In the same conversation, Cleveland informed Zuorski that Morrissette had 

supposedly asked Cleveland to kill the witnesses against him in his charged robbery case.  

(Exhibit U, at p. 3.)  Cleveland stated that the two of the witnesses Morrissette wanted 

killed were named “Lacy” and “Gordie,” two names that corresponded to witnesses in 

Morrissette’s charged robbery case.  (Exhibit U, at p. 3.)  Zuorski requested further that 

Cleveland go back to Morrissette and “tell him that he would do the favor and obtain 

additional information.”  Again, Cleveland acquiesced to Zuorski’s request.  (Exhibit U, at 

pp. 3-4.) 

 Cleveland then told Zuorski that he had a favor to ask of him, namely Cleveland 

requested help in getting “out of County Jail several weeks early, so he could make 

arrangements to take custody of his daughter who had been abandoned by his wife and was 

now in the custody of the Orange County Social Services Dept.”  (Exhibit U, at p. 4.)  

Zuorski informed Cleveland that he could not make him any promises, but that he 

would discuss Cleveland’s request with the District Attorney assigned to the robbery 

case.  (Exhibit U, at p. 4.) 

 On February 18, 1987, Cleveland called Zuorski again with more information 

regarding Morrissette.  (Exhibit U, at p. 4.)  Cleveland provided Zuorski with more details 

regarding Morrissette’s supposed solicitation for Cleveland to kill witnesses in his case.  

(Exhibit U, at p. 4.)  Cleveland stated that Morrissette offered him his 1973 Datsun pick up 

and $5,000 in order to “off the witnesses” in his case.  (Exhibit U, at p. 4.)  Morrissette 

further told Cleveland that he would obtain more identifying information about the 

witnesses from his attorney to give to Cleveland.  (Exhibit U, at p. 4.)  Cleveland also 

provided details regarding Morrissette’s plan to be bailed out by his mother.  (Exhibit U, at 

p. 4.) 

At this time, Cleveland further stated that he had learned additional information and 

that suspect Morrissette was going to be bailed out on the $25,000 bail by his mother, 
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Beverly Cook, who was going to put up part of her profit sharing money from her 

employment to cover it.  (Exhibit U, at pp. 4-5.)  Cleveland further stated that he was also 

told by Morrissette that he was not going back to state prison because the OCDA offered 

him a 17-year-sentence on the armed robbery.  Morrissette further told him that he would 

either take care of the witnesses, have the witnesses taken care of, or skip out of the state or 

country to get away from the court proceedings.  (Exhibit U, at pp. 4-5.)  Cleveland was 

again told to obtain more information from Morrissette and said he would attempt to do so.  

(Exhibit U, at p. 5.) 

 On February 19, 1987, Cleveland again spoke to Zuorski about Morrissette. 

Cleveland alerted Zuorski that Morrissette was planning to be bailed out by his mother by 

February 23, 1987.  (Exhibit U, at p. 5.)  Cleveland had supposedly observed Morrissette 

and his mother making arrangements to that end.  (Exhibit U, at p. 5.)  At the end of his 

report, Zuorski concluded that “[b]ased on the information from subject Cleveland and my 

investigation of the armed robbery case, this detective feels that bail on suspect 

Morrissette, should be set at approximately $100,000.00 due to the fact that he is offering 

solicitation for murder of the witnesses in the robbery case, also his statements that he 

would leave the state to avoid prosecution.”  (Exhibit U, at p. 5.) 

 Zuorski’s report did not address efforts to verify or corroborate any of the 

information provided by Cleveland.  Furthermore, the report made no mention of any 

inquiry into Cleveland’s past informant work, other than Deputy DA Kew’s statement that 

Cleveland was had been a very reliable confidential informant and had provided reliable 

information in the past that had helped prosecute some burglary cases.  The bases of Kew 

and Zuorski’s representations are unclear.  It appears that Cleveland told Kew to contact a 

witness to a crime.  It is not clear why Kew believed this alone permitted him to describe 

Cleveland as a “very reliable confidential informant”—particularly when the OCDA’s 

informant index includes a description of dishonesty in his earlier informant contact and a 

statement that Cleveland was not to be trusted.  As there is no entry in the OCII file 

indicating that Zuorski contacted the informant index coordinator for the OCDA, it is 
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certainly possible that he did not obtain the damaging information about his witness.  If it 

was an oversight by the detective to have not contacted the coordinator for the informant 

index, what excuse existed for Deputy DA Kew? 

4.  Deputy DA Joel Kew’s Declaration 

 On February 20, 1987, Deputy DA Kew wrote a declaration in support of raising 

Morrissette’s bail.  (Declaration of Joel Kew, People v. Jerry Lynn Morrissette, Feb. 20, 

1987, p. 1, attached herein as Exhibit V.)  His declaration was written to articulate the 

danger that Morrisette presented and support the credibility of the person who described 

that danger.  Again, according to Deputy DA Kew’s declaration, he had prior experience 

working with Cleveland as an informant.  (Exhibit V.)  According to Kew, in January of 

1987, Cleveland provided information to Deputy DA Kew that was “investigated and 

proved to be true,” and which also resulted in the “filing of three counts of felony 

burglary.”  (Exhibit V.)  The declaration has little in way of explanation of what 

“investigated and proved to be true” actually meant.   

 Relevant to Morrissette’s case, Kew stated that he spoke with Cleveland on 

“approximately February 18, 1987” about contacts Cleveland had with Morrissette.  

(Exhibit V.)  Kew wrote the following about his conversation with Cleveland: 

A confidential informant contacted me and indicated that he had been 

approached by Mr. Morrissetti [sic] concerning a pending case against Mr. 

Morrissetti [sic].  The confidential informant told me Mr. Morrissetti [sic] 

had expressed his interest in having the victim and one additional witness 

killed prior to trial.  I made no promises or indications to the confidential 

informant in exchange for this information except that I would inform the 

Deputy District Attorney assigned to the case of the impending danger.  

(Exhibit V.) 

It is concerning that Kew approximated his personal contact date with Cleveland as being 

February 18, 1987.  According to Zuorski, Kew contacted him about Cleveland between 

January 26 and January 30 of 1987, and Cleveland contacted him at the behest of Kew for 

the first time on February 4, 1987.  (Exhibit U, at pp. 2-3.)  But by February 18, Cleveland 
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already knew to contact Zuorski with information, and was in fact in contact with Zuorski 

informing on Morrissette.  (Exhibit U, at pp. 3, 5.)  

 But more disturbing is that Deputy DA Kew recommended Cleveland and gave a 

positive review of his credibility as an informant.  That a deputy district attorney would 

vouch for the credibility of informant without at least reviewing the index that is 

maintained by the very same office designed purportedly to log the informant’s history is 

obviously troubling.  To suggest that Cleveland was very reliable simply because he 

recommended that the prosecutor make contact with a percipient witness also demonstrates 

little regard for the import of a decision by the court to make an ex parte decision to raise 

bail.  And, of course, if Kew reviewed the OCII file, then his declaration would have been 

highly misleading at best, and an act of perjury at worst.   

Still the assigned prosecutor on the case, Feccia, had the greatest responsibility.  He 

needed to not simply include proceed in secret with the aid of a prosecution-serving 

declaration.  He was required—if his concerns about confidentiality were greater than just 

furthering a goal of presenting a  one-sided and misleading presentation that gave the best 

chances of increasing bail—to review the OCII file and make sure that the evidence 

damaging to Cleveland’s credibility, as well as his expressed interest in case consideration, 

were also available for the court’s consideration.  In sum, the prosecution had committed 

an appalling ethical and legal violation by misusing the ex parte process to deprive the 

defendant of the right to reasonable bail.  And they were not done. 

5.  Motion to Reduce Bail 

 On April 21, 1987, Robison Harley, defense counsel for Morrissette, filed notice of 

a motion to reduce Morrissette’s bail back down to $25,000.  (People v. Jerry Lee 

Morrissette, Notice of Motion to Reduce Bail, Apr. 21, 1987, pg. 1, attached herein as 

Exhibit W.)  Harley argued that the $100,000 bail imposed was excessive and violative of 

the 8th Amendment.  (Exhibit W, at p. 1.)  In his declaration, Harley noted that, “much of 

the information to justify the increase in bail is false, and the defendant wants an 

opportunity to dispute the information.”  (Exhibit S, at p. 2, emphasis added.)    
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It appears that Harley had subsequently acquired the report related to Cleveland’s 

claim, or another version of it, and realized that Morrissette’s bail was based upon the 

informant’s account.  Clearly Harley wanted an opportunity to investigate, and to scrutinize 

Cleveland’s statements and his past.  (Harley is the same attorney who twenty three years 

later would seek evidence related to the informant activities of Oscar Moriel related to the 

case People v. Leonel Vega, but would never get the opportunity because of concealment.)  

And just as would take place many years later, one of Harley’s clients was victimized by 

supposed coincidences that perpetually seem to break in the prosecution’s direction, and 

their inexplicable belief that legal and ethical rules can be disregarded when deemed 

inconvenient. 

6.  People’s Opposition to Bail Reduction—William O’Neil Decides to 

“Come Forth” 

 On May 22, 1987, the prosecution filed a motion opposing Morrissette’s bail 

reduction.  (People’s Opposition to Defense Motion to Reduce Bail, People v. Jerry Lee 

Morrissette, May 22, 1987, attached herein as Exhibit X.)  An affidavit written by OCDA 

Investigator William Heiden (“Heiden”) was filed in support of the People’s motion 

opposing bail reduction.  (Affidavit of William Heiden, May 12, 1987, attached herein as 

Exhibit Y.)  However, the argument within the moving papers of the prosecution was no 

longer based on the words of Mark Cleveland.  Apparently, a decision had been made 

within the OCDA that relying on Cleveland in open court—versus in chambers without 

defense counsel present—was precarious.  And the solution they found (or the incredible 

coincidence that broke their way) was that another informant, William O’Neil, appeared 

just in the nick of time.  

 According to Heiden’s affidavit, on April 3, 1987, he interviewed O’Neil in OCJ.  

(Exhibit Y, at p. 1.)  O’Neil claimed he overheard several conversations between Cleveland 

and Morrissette.  (Exhibit Y, at p. 1.)  O’Neil stated that sometime in mid-February, he 

overheard a conversation between Morrissette and Cleveland.  In this conversation 

Morrissette discussed bailing out of jail.  According to O’Neil, he overheard Morrissette 



 

MOTION TO DISMISS - WOZNIAK 

214 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

say that, “he would eliminate the witnesses by killing them either personally or having a 

friend take care of it for him.”  (Exhibit Y, at p. 1.)  Morrissette then told Cleveland that in 

the event he could not bail out, that Cleveland could take care of eliminating the witnesses 

against him, since Cleveland was getting out of jail soon.  According to O’Neil, Cleveland 

seemed wary of what Morrissette was asking him to do, but inquired about what 

Morrissette envisioned him doing exactly.  (Exhibit Y, at p. 1.)  Morrissette told Cleveland 

that he would get information about the three witnesses who saw him and convey it to 

Cleveland.  He further stated that he would give Cleveland $5,000 and ownership of a 

pickup truck in return for doing this for him.  (Exhibit Y, at p. 1.)  

According to Heiden, O’Neil stated that he spoke with Cleveland “a few days” after 

overhearing him and Morrissette talk.  (Exhibit Y, at p. 2.) Cleveland informed O’Neil that 

Morrissette was concerned about serving time, specifically for a case where a victim was 

stabbed and nearly died.  (Exhibit Y, at p. 2.)  Based on his conversation with Cleveland, 

O’Neil claimed that he began to think that Morrissette was serious about killing the 

witnesses in his case because of the amount of prison time he would be facing.  Because he 

believed that Morrissette was serious, he decided to “come forth.”  (Exhibit Y, at p. 2.) 

Of course, the question of what actually prompted O’Neil to come forward after 

months of supposedly having this information may never be known.  It was certainly 

convenient that O’Neil’s appearance enabled the prosecution to substitute out Cleveland—

about whom two prosecutor facilitated misleading representations—and in his place 

introduce an informant without Cleveland’s documented background when discussions 

took place in open court.  

C.  Early Evidence of the OCDA’s Real Policy Regarding Informants: No 

Concern or Accountability for the Concealment of Evidence  

 A subsequent OCDA investigation into the use of Cleveland in the next case to be 

discussed in this section likely explains the presence of many documents contained within 

Cleveland’s OCII file, including those discussed which apparently pertained to a review of 

the prosecution’s team’s handling of the informant’s role in Morrissette.   



 

MOTION TO DISMISS - WOZNIAK 

215 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 In a March 30, 1989 report, OCDA Investigator William Heiden wrote the 

following: 

It was the opinion of Deputy District Attorney Bill Feccia that if this 

information was going to be used in court, he would use information from 

O’Neil because Cleveland’s past history of being unreliable.  As it was, 

O’Neil’s information was never used or needed in court.  (William Heiden 

Information Report, March 30, 1989, emphasis added, attached herein as 

Exhibit Z.)  

 This response to the problem of Cleveland’s lack of reliability is instructive of a 

long-standing and widely-held perspective on what to do with damaging informant 

evidence and the misconduct that surrounds it—one that continues to dominate the thinking 

of the OCDA and local law enforcement agencies:  Do not reveal it to the defense and, if 

wrongdoing is later identified, do not hold anyone accountable for wrongdoing.
44

  The 

statement attributed to former prosecutor Feccia is outrageous if represented accurately and 

if Cleveland’s informant’s history was not disclosed to Morrissette—both of which are 

almost certainly true.  The right to bail except in very limited circumstances is articulated 

in Article 1, Section 12 of the California Constitution.  Cleveland’s information and 

inaccurate representations about him had already been used in court, but outside the view 

of the defense, to increase the bail.  The existence of a purportedly corroborating informant 

did not allow the prosecution to hide what the agency knew or had learned about Cleveland 

from either the Court making the decision about the bail or from the defendant who was 

arguing to return the bail to its originally set amount. 

 Moreover, if indeed the prosecution never disclosed to the defense the evidence of 

Cleveland’s lack of reliability, they were hiding favorable evidence that should have been 

disclosed under Brady.  The convenient appearance of a second informant certainly did not 

                                              

44
 The response to learning serious misconduct in the Dekraai hearings—including perjury 

and decades of concealment of Brady evidence—is fully consistent with what has been 

seen in the past decades when the OCDA has been alerted to information that could 

damage the viability of cases and the reputations of its attorneys, investigators, and law 

enforcement partners. 



 

MOTION TO DISMISS - WOZNIAK 

216 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

obviate the need to disclose that Cleveland had engaged in significant moral turpitude 

while working previously in an informant capacity.  

An entry in the OCII filed made on April 22, 1988, by apparently the prosecutor of 

Morrissette or his investigator is also disturbing.  It states the following:  “Cleveland 

provided good information which was useful in convicting Jerry Morrissette.  DA file # 

87F00485.”  (Exhibit R, at p. 3.)  The statement is probably technically accurate, in that 

Cleveland provided information that helped convince Morrissette to plead guilty.  But that 

decision to plead was certainly made without awareness that the first page of the OCDA’s 

informant index has the words “Problem Informant,” nor an awareness of other available 

information that would have undermined his credibility.  Therefore, the successful effort to 

convince Morrissette to plead guilty was furthered by misconduct and concealment of a 

prosecutor and a plan to hide evidence that was not only harmful to the prosecution case, 

but also harmful to the prosecutor.  If this entry was viewed as an accurate and appropriate 

encapsulation of Cleveland’s role in the case, one is left to wonder how many hundreds of 

times have description of informant services been misrepresented directly or by the 

omission of material details. 

D.  People v. David Hull 

 In September of 1988, David Hull was charged with sodomizing a 3½ year old girl 

and fondling the penis of her 5 year old brother.  (Investigation Report of Michael Carre, 

Mar. 30, 1989, attached herein as Exhibit A1.)  The children told their grandmother what 

happened and she informed the OCSD, which investigated the alleged crime.  (Exhibit A1, 

at p. 2.) 

1.  Cleveland at Hull’s Preliminary Hearing 

 On December 6, 1988 and February 7, 1989, Hull’s preliminary hearing was 

conducted before the Honorable Pamela Iles.  Assistant DA Marc Rozenberg called Mark 

Cleveland as a witness.  Cleveland testified that he received a confession from Hull.  

(Reporter’s Transcript (Preliminary Hearing), People v. Hull, Super. Ct. Orange County, 

No. C72102, Dec. 6 1988, Feb. 7, 1989, attached herein as Exhibit B1.) 
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 Mark Cleveland met David Hull while in a holding tank/housing area in Module J in 

the Intake and Release Center of the Orange County Jail.  (Exhibit B1, at p. 3.)  When 

Cleveland first met Hull they discussed Hull’s situation as it developed from Hull’s other 

housing unit and how it led to his being in Cleveland’s housing location.  (Exhibit B1, at p. 

5.)  Hull expressed to Cleveland that he was having difficulty bailing out of jail and 

Cleveland agreed to help him by putting him in contact with Cleveland’s bail bondsman.  

(Exhibit B1, at p. 6.)  Initially, Cleveland did not have a problem assisting Hull because 

when Cleveland asked what Hull was in custody for, Hull responded, “possession of 

cocaine.” With Cleveland’s help, Hull bailed out of jail.  (Exhibit B1,  at p. 5.) 

 However, Cleveland later learned, through an article in the Orange County Register, 

that Hull was in custody on charges of child molestation.  (Exhibit B1, at p. 14.)  Cleveland 

testified that inmates began hounding him after they found out that he had aided a child 

molester in getting out of jail.  (Exhibit B1, at p. 49)  After Hull bailed out, Cleveland 

maintained communication with him through phone calls.  (Exhibit B1, at p. 10)  

Cleveland admitted during his testimony that he had lied to Hull to get him to talk to him.  

Q.  When you told him that you had other close people who were involved 

with or had a problem with child molesting, was that the truth or a lie? 

A.  That was a lie. 

Q.  So you didn’t really know anybody, you didn’t associate with people who 

had been child molesters before? 

A.  No.  (Exhibit B1, at p. 66.) 

In their phone conversations, Cleveland purportedly obtained incriminating statements 

from Hull.  Rosenberg read a part of Cleveland’s notes attributing damning statements to 

Hull.  

Q.  By Mr. Rosenberg:  “David said one day while the brother and sister 

were over he took the four-year-old girl into the bathroom and pulled down 

her pants, bikini bottoms.”  And then going further down—stopping there, 

did you say that? 

A.  Yes, I did. 

Q.  Were there two sets of brothers and sisters involved in the statements? 

A.  Yes.  (Exhibit B1, at p. 59.) 
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Q.  . . . when you talked to the defendant regarding how he felt about 

children, what did you ask him about that? 

A.  I believe what had happened it was in his discussion of this most recent 

case and it was after he told me how he had been in the bathroom then with 

the little boy after putting his hands down the little boy’s pants I said, “What 

happens?”  Because I’m now being concerned for him, “now what happens?” 

Q.  Sure. 

A.  Okay.  He says, “I just get excited when I see kids wrestling around on 

the floor, playing together.”  (Exhibit B1, at p. 67.) 

 Cleveland explained that after he learned that Hull had lied about his charges, he felt 

the need to make the District Attorney aware of what Hull had told him.  The testimony 

went as follows: 

Q.  Well, as you’re talking to him, now you formed the intention to talk to 

the District Attorney about what he had told you? 

A.  If he was going to discuss his case in detail, that was a possibility.  Some 

of that information might be valuable to the District Attorney’s Office.  

Q.  What do you think the D.A.’s Office might do with your valuable 

information assuming they agreed with you that it was valuable? 

A.  Maybe get a child molester off the streets.  (Exhibit B1, at pp. 50-51.) 

Cleveland also testified that the reason he called Hull was because he wanted to “find out 

why he lied.”  (Exhibit B1, at p. 50.)  He also testified that he wanted to get accurate 

information. Cleveland was asked, “What came to your mind, to snitch him off?” and he 

responded, “To get the facts and the information down as accurately as possible.”  (Exhibit 

B1, at p. 50.)  However, Cleveland also indicated in his testimony that he was upset with 

Hull, which is why he wanted to call him.  

Q.  So really the character of the telephone call changed significantly from 

when you first called him when you were pissed off and you wanted an 

explanation to now you’re going to elicit a significant cop out from him and 

you wanted to memorialize it? 

A.  And I felt that during the course of the conversation he may reveal certain 

things that are important to the District Attorney, you know, to help out on 

the case for the kids, right.  And if that was the case, I didn’t want to miss 

that by – because I’m concentrating there on “go ahead,” and “what 

happened then?”  I didn’t want to leave any of that stuff out of my mind.  

Q.  How long did the conversation take place? 

A.  One hour.  

Q.  Where were you located at the time you initiated this conversation? 
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A.  I was in Module J in the I.R.C. Building – there’s two collect telephone 

called only.  (Exhibit B1, at pp. 64-65.) 

Cleveland went on to testify that he did not expect anything in return for his testimony.  

Cleveland had the following dialogue with the District Attorney: 

Q.  Do you expect to get anything out of the police or the D.A.’s Office in 

return for your cooperation here? 

A.  For this, no. 

Q.  Nothing at all? 

A.  No.  (Exhibit B1, at p. 38.) 

During his testimony Cleveland was repeatedly asked about whether he had struck a deal 

or whether he wanted a deal to be made in exchange for his testimony: 

Q.  You would like to cut a deal with the D.A.’s Office in order to get out of 

going to state prison, wouldn’t you? 

A.  That’s not what I’m doing.  

Q.  Would you like to cut a deal in order to get out of going to state prison? 

A.  No.  (Exhibit B1, at p. 38.) 

Q.  You’re not being in P.C. for any reward for helping out in this case? 

A.  Reward, no. I don’t consider it any reward.  (Exhibit B1, at p. 40.) 

Throughout his testimony, Cleveland continued to maintain that he did not want anything 

in exchange for his testimony: 

Q.  So maybe you could trade that for something on your case? 

A.  So that I could be accurate when I talked to the District Attorney about 

what he had told me on the phone.  

. . . 

Q.  Getting the child molester off the streets would also maybe have some 

value in resolving your own problems, do you think? 

A.  I doubt very seriously since all the way through this they have indicate 

that there could be nothing for me as far as my situation goes.  

Q.  Did you ask them? 

A.  No, I never did.  

Q.  Did you ever ask for concurrent sentencing on your cases? 

A.  No, I never did.  

Q.  So basically did you ever ask the D.A.’s Office if based on what you 

have, that they might be willing to give you a hand with your case in return 

for the information you got? 

A.  It was made quite clear from the beginning from Mike Carre that nothing 

would be done for me or on my cases to resolve them or to assist me with 

them.  
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Q.  Let me ask you a question.  Let’s talk about your own state of mind.  

Okay, regardless of what Mike Carre or Carol Braselton told you, okay, in 

terms of what you think, you figured that you might be able to work 

something out or that you’ll get something in return for your testimony? 

A.  I have real strong feelings about the act of child molesting. My little girl 

was almost molested.  

Q.  Almost molested, okay.  So other than that, that feeling, you don’t have 

any other motive for snitching off Mr. Hull; right?  

. . . 

A.  The reason I came forward was certain things that he had told me during 

our conversation were I felt important enough that they should be made 

aware of that maybe they weren’t aware of.  (Exhibit B1, at pp. 50-52.) 

Although Cleveland testified that no deal had been made, nor had he received any 

benefits from testifying, Cleveland did state that he hoped to be moved to a different 

facility.  After much questioning on the subject, part of Cleveland’s true motivation 

emerged when questioned by defense counsel.  Cleveland testified: 

Q.  By Mr. Naughton:  Mr. Cleveland, when did you indicate that you would 

like to go to the La Habra City Jail? 

A.  I think at two points I did.  

Q.  When was the first time? 

A.  When I spoke with Carol because of the problem I could foresee I was 

having for what I did.  

Q.  When was the second time? 

A.  Over at the headquarters. 

Q.  You indicated twice then that you would like to get out of O.C.J. and go 

to the La Habra City Jail? 

A.  I would like to be in a different housing area, basically.  (Exhibit B1, at p. 

70.) 

The Carol that Cleveland was referring to was OCSD Investigator Carol Braselton 

(“Braselton”).  Thus, Cleveland did ask for a favor in exchange for his testimony although 

it is unclear whether he received anything in return.  

The court seemed concerned about the veracity of Cleveland’s testimony, and asked 

the following: 

Q.  Were you aware that some of your testimony sounds like quotations from 

the police report? 

A.  Yes.  

Q.  You’re aware of that? 
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A.  Yes.  (Exhibit B1, at p. 42.) 

The court and defense counsel did not seem convinced about Cleveland’s testimony or 

handwritten notes about what he and Hull talked about on the phone.  Defense counsel was 

concerned because Cleveland did not completely write out his statement regarding Hull 

until after he met with Investigator Braselton.  (Exhibit B1, at p. 47.)  Defense counsel 

asked: 

Q.  Right around the time that you wrote out your handwritten statement is 

when you talked to Carol Braselton; right? 

A.  Carol Braselton came over and saw me first, and it was after discussing 

with her, I told her that I would write out a statement so I wouldn’t forget a 

lot of the conversation.  (Exhibit B1, at p. 47.) 

Cleveland also testified that he had to clarify with the investigator if his facts were 

accurate. Defense counsel asked: 

Q.  How many times did you ask if your facts were accurate? 

A.  I asked her, I think in the first original interview that I had at the jail.  

And then over at headquarters after I had talked to them.  

Q.  So two times you asked if your facts were accurate.  Why did you ask her 

that; just out of curiosity? 

A.  I was curious just how much he had told me in comparison to actually 

how much it had happened, what he had actually done.  

Q.  You wanted to see if your story matched up with what they had? 

A.  How much of it did.  I was taking it down from what I was told, so I 

didn’t know – he had lied to me once, so I didn’t know if he was being 

truthful with me a second time.  (Exhibit B1, at pp. 48-49.) 

Although Cleveland testified that he wrote his statement after speaking with the 

investigator, it became clear through his testimony that he did not finish his statement until 

almost a week after speaking with Investigator Braselton.  Defense counsel had to have 

Cleveland clarify the timeline of his written statement: 

Q.  Well, you’ve already indicated that Carol came over shortly after the 

conversation and that you wrote the handwritten statement out a day or so 

after the conversation with Mr. Hull about the boy and girl from Chino; that’s 

what you said earlier? 

A.  That’s true.  

Q.  That was about the first week of October; right? 

A.  Right.  
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Q.  Can you tell me why you dated your statement the 18th of October, then? 

A.  Because that’s when I was going to go over to headquarters to see them 

and I completed it.  You know -- I hadn’t done it all in one day. You know, I 

had a little bit left at the end that I hadn’t finished.  (Exhibit B1, at p. 53.) 

The court continued to be skeptical of Mr. Cleveland’s testimony.  The court was 

unclear of how Cleveland was made aware that four different children were involved, thus 

the court asked the following: 

Q.  By the court:  Mr. Cleveland, you said when you made the telephone call 

it was after you read the article in The Register; is that correct? 

A.  Yes.  

Q.  And at the time you made the call, you know that there were four children 

involved and different dates; is that correct? 

A.  What I remember from the article, your honor, was that there was, I think 

-- it said four counts, I think, in the article, and I said something about a 

board and care home.  And I don’t remember anything really else in that just 

that it was his name and he was the guy that I had just posted bail on.  

Q.  The reason I’m asking, you were asked specifically why you wanted to 

take notes during the conversation.  You said because there were four 

children involved and they all alleged different dates.  Is that the information 

you had when you read the article in The Register at the time of the call? 

A.  Yea, it was.  Because there was four counts, I assumed four children.  

Q.  So you assumed that each count was a different child? 

A.  Yeah.  

Q.  When you made that telephone call, you made it -- your testimony is you 

made that telephone call not for the purpose of using it to enhance your 

position with the District Attorney’s Office, but because of your experience 

with your daughter?  

A.  Yes.  

Q.  Partly? 

A.  Yes.  

Q.  And also because you don’t like child molesters? 

A.  Yes.  (Exhibit B1, at pp. 60-61, original emphasis.) 

2.  Judge Iles Analysis of Cleveland’s Testimony 

 Judge Iles explained the reasons why she did not find Cleveland a reliable witness: 

Let me tell you what my reaction to his testimony was.  As far as I’m 

concerned, the testimony -- He’s given me quite a bit to be concerned about.  

One, I don’t know how much he learned from The Register article to begin 

with. I haven’t seen The Register article.  I don’t know how complete it was.  

Certainly Mr. Cleveland is criminally sophisticated and has been more or less 
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a frequent visitor at various detention facilities and is wise in the ways of the 

jail.  I also believe that Mr. Cleveland is expressing more than hope and 

desire when he says he hopes he won’t go to state prison.  It’s my considered 

opinion that he’s hearing what he wants to hear and whether or not that is in 

fact a lie, I’m not certain.  But if I were reviewing Mr. Cleveland’s record, he 

would be going to state prison, so maybe he views his record in a more 

favorable light than I do.  

The third thing I have a little bit of concern about is how the 

statements were taken and his desire to verify the accuracy of his 

conversation with Mr. Hull.  I have no doubt to these acts that Mr. Hull was 

contacted by the defendant, and I think he probably was pretty angry because 

he found out after Mr. Hull was out of his reach that he might be a suitable 

candidate to squeeze a confession out to use for trading purposes with the 

District Attorney now that he’s facing state prison and he had to do it over 

the telephone.  I don’t but the story that he just had a good friend in the area 

to take down notes up in the area. And I have quite a few conflicts that give 

me some concern.  

Second of all, the statement that he called him up and said to him over 

the telephone that he had some people who were close to him who have 

problems with child molesting.  After I questioned him about it, I think he 

realized that it sounded like a threat and he wanted to make it sound a little 

different.  I have some real concerns on Mr. Cleveland’s side.  The report 

that he made regarding the conversation about the little girl in the bathroom 

is fairly accurate in terms of the information we received from the 

grandmother, and it’s actually a lot more complete than the information we 

received from the grandmother.  There was an hour telephone call, according 

to Mr. Cleveland, with the defendant.  And really, Mr. Cleveland missed his 

calling.  He should have been an investigator for the sex unit in the police 

department because he asked all the right questions.  So many right questions 

that I began to suspect.  

I have tremendous difficulties, and for that reason, although I’m 

hesitant to find that he’s a witness that I can’t rely on because I think some of 

his testimony is true and some of his testimony is not true, and that he is 

motivated by desire to conclude his possession charge before the court, I’m 

not relying on his testimony.”  (Exhibit B1, at pp. 77-79, original emphasis.) 

3.  The Contents of Cleveland’s OCII Report Related to Hull 

The OCII file for Cleveland reveals that the OCDA appeared to conduct an 

investigation of Cleveland’s use in People v. Hull, though the origins of the investigation 

are not described.  (Exhibit R, at pp. 4-6, 25-32.) 
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4.  OCDA Investigator Michael Carre’s First Investigation Report 

 On March 30, 1989, Michael T. Carre (“Carre”), an investigator with the OCDA, 

wrote a report regarding Mark Cleveland’s contacts with fellow jail inmate David Hull.  

(Exhibit A1, at p. 1.)  Carre’s first report detailed Cleveland’s efforts in obtaining 

statements from Hull while they were incarcerated in the Orange County Jail.  (Exhibit 

A1.)  The alleged victims told their grandmother what happened and she informed the 

OCSD, which investigated the alleged crime.  (Exhibit A1, at p. 1.)  According to Carre, 

Marv Stern, the original prosecutor in case, considered the case a difficult one to prosecute 

because the children were so young that they would “be difficult to qualify.”  (Exhibit A1, 

at p. 2.)  

 In October of 1988, Cleveland called Deputy DA Marv Stern and informed him that 

he had information about David Hull.  (Exhibit A1, at p. 1.)  According to Carre, he then 

contacted the OCSD investigators Chris Murray and Carol Braselton, who were 

investigating the case.  (Exhibit A1, at p. 1.)  They told Carre that they had been in contact 

with Cleveland about Hull and that they were “checking his background prior to talking 

to him.”  ( Exhibit A1, at p. 1, emphasis added.)  Carre himself spoke to Cleveland on the 

phone, at which point Cleveland advised Carre to speak to Bill Williams from Carre’s 

office.  (Exhibit A1, at p. 1.)  Cleveland said that Williams would attest to his reliability.  

(Exhibit A1, at p. 1.)  Williams told Carre the following about Cleveland: 

He confirmed that he had spoken to Cleveland before.  He said he had never 

used Cleveland as a witness and that what Cleveland had told him added 

nothing to Williams’ case.  Williams said much of what Cleveland said could 

have been learned from the newspaper.  (Exhibit A1, at p. 1.) 

It was not exactly a glowing recommendation.  Carre, Murray, and Braselton scheduled to 

meet Cleveland at the Orange County Jail on October 18, 1988.  (Exhibit A1, at p. 1.)  

 The three met Cleveland that day and interviewed him about the Hull case.  (Exhibit 

A1, at p. 2.) Cleveland stated that he befriended Hull in the jail, unknowing of the fact that 

Hull was charged with sexually assaulting children.  (Exhibit A1, at p. 2.)  Cleveland even 

put Hull in contact with a friend of his who was a bail bondsmen, who helped Hull bail out 
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of jail.  (Exhibit A1, at p. 2.)  Subsequent to Hull bailing out, Cleveland learned from the 

newspaper that Hull had been arrested for molesting children.  (Exhibit A1, at p. 2.)  

According to Cleveland, after he found out about Hull’s charges, he called Hull from jail 

and Hull described his case to Cleveland.  (Exhibit A1, at p. 2.)  

 Carre noted that they recorded their conversation with Cleveland.  (Exhibit A1, at p. 

2.)  Furthermore, Carre collected a copy of handwritten notes that Cleveland made about 

Hull’s statements to him.  (Exhibit A1, at p. 2.)  Carre also collected a receipt noting that 

Hull had placed $100 dollars on Cleveland’s account in jail.  (Exhibit A1, at p. 2.)  Carre 

reported back to Stern about his meeting with Cleveland.  (Exhibit A1, at p. 3.) 

I returned to the office and told Stern what Cleveland had said.  I advised 

Stern that, though it appeared that Cleveland knew a lot about this case, it 

was my opinion that Cleveland was not reliable.  I felt that Cleveland 

possibly had seen a copy of the police report and that Cleveland’s statements 

to us were based on him seeing the report.  (Exhibit A1, at p. 3.) 

 Stern, though, left the Sexual Assault and Child Abuse Unit of the OCDA.  Marc 

Rozenberg took over the Hull case from thereon out.  (Exhibit A1, at p. 3.)  According to 

Carre, he was vocal about his distrust of Cleveland: 

I discussed the case with Senior Investigator Montgomery after we 

interviewed Cleveland and told him of my negative feelings about 

Cleveland’s reliability.  Montgomery agreed and we voiced are opinion to 

both Stern and Rosenberg.  The preliminary hearing in this case was held 

in December 1988. Rozenberg decided that he wanted to use Cleveland as 

a witness and the necessary arrangements were made to move Cleveland to 

court separately from all other prisoners because Cleveland was going to 

testify against Hull.  (Exhibit A1, at p. 3, emphasis added.) 

The prosecution team was certainly on notice of the credibility issues related to Cleveland.  

The investigators had previously indicated they had looked into Cleveland’s informant 

background—a search that would have reasonably led to reviewing the entries within the 

OCII filed indicating he was unreliable.  Montgomery and Carre told Rozenberg about 

their negative opinion of his truthfulness, and the prosecutor had the OCII entries available 

to him, which would have corroborated the opinion of Carre.  At Hull’s preliminary 
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hearing, the Honorable Pamela Iles made no secret what she thought of Cleveland’s 

testimony, as discussed above.   

 On March 9, 1989, Hull pled guilty to the charges in the case and was sentenced to 

six years in prison.  (Exhibit A1, at p. 4.)  On March 15, 1989, Rozenberg told Carre that 

another inmate, John Duan Irby (“Irby”), told Rozenberg that Cleveland lied in his 

testimony at Hull’s preliminary hearing.  (Exhibit A1, at p. 4.)  It is not clear from Carre’s 

report when exactly Rozenberg spoke to Irby, and whether it was prior to Hull’s plea 

agreement.  

 When Cleveland’s disposition in his own case came around, Rozenberg made an 

appearance on Cleveland’s behalf.  Rozenberg told Carre the following about that day: 

Rozenberg told me that he was present when Cleveland’s case was discussed 

in Judge Myron Brown’s court . . . Rozenberg said that he told Judge 

Brown that Cleveland had testified for the prosecution in the Hull case 

and at the time Rozenberg believed that Cleveland was being truthful.  

Rozenberg also told Judge Brown that he recently received information that 

Cleveland had lied in court.  Rozenberg made no recommendation to Judge 

Brown as to the disposition of Cleveland’s case.  (Exhibit A1, at p. 5, 

emphasis added.) 

5.  Michael Carre’s Second Investigation Report 

 On March 31, 1989, Investigator Carre wrote another investigation report regarding 

Cleveland and the David Hull case.  (Second Investigation Report of Michael Carre, Mar. 

31, 1989, attached herein as Exhibit C1.)  The one page report detailed a discussion 

between Carre and Rozenberg concerning the Hull case.  (Exhibit C1.)  Specifically, Carre 

queried Rozenberg about his decision to use Cleveland as a witness against Hull.  (Exhibit 

C1.)  Rozenberg provided Carre with two reasons that stood out to him for using 

Cleveland.  (Exhibit C1.) 

 Rozenberg said the first reason was Cleveland’s description of the bathroom where 

the alleged sexual assault took place.  (Exhibit C1.)  Cleveland apparently told Rozenberg 

that for the five-year-old victim to see the assault on the three-and-a-half-year-old victim, 

he would have had to look through the bathroom mirror.  (Exhibit C1.)  Rozenberg stated 
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this fact was not contained in any police report.  (Exhibit C1.)  Presumably that meant it 

also was never reported in the media.  Rozenberg concluded that Hull must have been the 

person who told Cleveland about that detail.  (Exhibit C1.) 

 Secondly, Rozenberg said that Cleveland provided information about potential 

defenses that Hull was planning to raise at his trial.  (Exhibit C1.)  Again, Rozenberg 

believed that the only way Cleveland could have provided this information was if Hull 

provided it.  (Exhibit C1.)  Rozenberg thought that based on those two bits of information, 

Cleveland was credible enough on put on the stand. 

6.  Additional Steps by Rozenberg 

On April 10, 1989, Rozenberg wrote a letter placed in Cleveland’s informant file.  

(Exhibit R, at p. 4.)  He wrote that Cleveland testified in Hull, and that he had not been 

given any promises in exchange for his testimony.  He added, “His testimony, however, 

was made known to Judge Myron Brown during an on the record discussion of the charges 

pending against Mr. Cleveland.  Mr. Cleveland was sentenced to one year Orange County 

jail on three residential burglaries.”  (Exhibit R, at p. 4.)  What landed in the OCII file gave 

no indication that Cleveland may have been untruthful in that testimony. 

According to OCDA Investigator Jack Luster (“Luster”), Orange County Sheriff’s 

Investigator Joe Jordan said the “Sheriff’s Office would not use any information provided 

by Cleveland because they felt he was unreliable.”  (Exhibit R, at p. 25.)  OCDA 

Investigator Heiden said “he was contemplating using Cleveland as a witness in a career 

criminal case being prosecuted by Paul Odwald, but he too was still evaluating Cleveland 

because he did not feel Cleveland was reliable.”  (Exhibit R, at pp. 25-26.)   

E.  Jack Luster’s Investigation Report 

 On March 30, 1989, OCDA Investigator Luster wrote a report regarding 

Cleveland’s potential use as an informant in a consumer protection case.  (Investigation 

Report of Jack Luster, Mar. 30, 1989, attached herein as Exhibit D1.)  The case discussed 

was from 1988. It was a case against an organization called “Kids Against Drugs,” which 

was being investigated for charitable solicitation fraud.  (Exhibit D1, at p. 1.)  Cleveland 
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had apparently worked for that organization in the past.  In March of 1988, he found out 

from a public service television program that the organization was being investigated, and 

called Luster offering information.  (Exhibit D1, at p. 1.)  On March 10, 1989, Luster and 

Investigator Davis visited Cleveland at the OCJ.  (Exhibit D1, at p. 1.)  After speaking with 

Cleveland and verifying that he worked for the organization, Luster asked Cleveland what 

he wanted in exchange for his cooperation.  (Exhibit D1, at p. 1.)  Cleveland stated that he 

wanted Luster’s help in obtaining a modification in sentence that would result in his 

immediate release.  (Exhibit D1, at p. 1.)  

 Luster then spoke with Sergeant Joe Jordan (“Jordan”) from the OCSD about 

Cleveland’s reliability.  (Exhibit D1, at p. 1.)  According to Jordan, the OCSD would not 

use any information provided by Cleveland because they deemed him unreliable.  (Exhibit 

D1, at p. 1.)  Luster also spoke with Investigator Heiden, who informed him that he was 

considering using Cleveland in a career criminal’s case, prosecuted by Paul Oswald, but 

that he too felt that Cleveland was not reliable.  (Exhibit D1, at p. 1.)  Luster then ran a 

criminal background check on Cleveland, and found that Cleveland had been arrested over 

100 times for drugs and other petty crimes.  (Exhibit D1, at p. 1.) 

 Despite hearing negative evaluations, and viewing his criminal past, Luster still 

went back to Cleveland one more time and sought further corroboration of the information 

Cleveland provided about “Kids Against Drugs.”  (Exhibit D1, at p. 2.)  After hearing 

those reviews and looking into Cleveland, Luster should have been running from 

Cleveland as fast as he could.  That he was not scared off from Cleveland simply reinforces 

the prosecutorial mantra that receiving assistance in achieving convictions trumps all other 

considerations when dealing with informants.  Ultimately, Deputy DA Sandoval and Luster 

decided not to use Cleveland in their case.  (Exhibit D1, at p. 2.)  However, his reason for 

not using Cleveland was not because he was unreliable, but “because of Cleveland’s 

involvement in the career criminal case.”  (Exhibit D1, at p. 2.) 
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F.  People v. John Abel 

1.  Summary of Facts 

On January 4, 1991, Armando Miller (“Miller”) withdrew $20,000 from a Sunwest 

Bank in Tustin.  (People v. Abel (2012) 53 Cal.4th 891, 898.)  Minutes later, he was shot 

dead and the money was stolen.  (Ibid.)  In 1995, John Abel (“Abel”), who was then 

serving a prison sentence for robbery, was charged with Miller’s murder.  (Id. at pp. 899, 

908.)  He was subsequently convicted and sentenced to death.  (Id. at p. 898.) 

 The evidence against Abel consisted essentially of the testimony of two 

eyewitnesses (only one of whom identified Abel in court) and of Lorraine Ripple 

(“Ripple”).  (Id. at pp. 900-901.)  Ripple, who was serving a prison sentence for robbery, 

testified that in 1991 she had a relationship with Abel, and that he confessed the Miller 

murder to her.  (Id. at p. 901.)  She also said that Abel gave her the murder weapon, which 

she subsequently traded for drugs.  (Ibid.) 

2.  Ripple’s Testimony in People v. Abel: No Benefits 

 Ripple testified that she would not benefit from testifying against Abel.  (Ibid.)  In 

fact she said that she believed that her situation would be made more difficult because of 

her appearance as a witness.  (Ibid.)  Furthermore, she explained that although she did not 

tell Tustin Police Department Detective Tom Tarpley (“Tarpley”) anything when he first 

interviewed her in 1995 about the Miller homicide, he subsequently gained her respect and 

thus, she told him about Abel’s confession—despite the fact that she did not expect any 

consideration for the information.  (Ibid.) 

 The only thing that Ripple testified that she had been promised was that the District 

Attorney’s investigator would try to arrange for her transfer from Valley State Prison for 

Women (“VSPW”) to the California Institute for Women (“CIW”) for a year while she was 

testifying in Abel’s case.  (Id. at p. 934.)  Indeed, she testified in some detail to her 

conditions of confinement in the Security Housing Unit at VSPW and to her expectation 

that these would be the circumstances under which she would spend the rest of her life.  
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(Petition for Writ of Habeas Corpus, In re John Clyde Abel, Cal., No. S175275, filed Aug. 

4, 2009, pp. 50-51, attached herein as Exhibit L10.) 

 Thus, the jury was led to believe that Ripple was endangering her life by implicating 

Abel in the murder for which he was on trial, and doing so for no reward and for no reason 

other than her respect for the intrepid police officer who continued to investigate the case, 

and her desire to see justice done.  On the basis of this belief, the jury convicted and 

condemned Abel. 

3.  Hidden Evidence: How the Abel Prosecution Team Created a Witness 

in Ripple Through Coercion and Consideration 

 The truth was vastly different.  In fact, Ripple was adamant when she was first 

questioned about the murder that she had no information about it.  (Exhibit L10, at pp. 20, 

185.)  It was not until after a number of developments—none of which were divulged to 

the defense or to the jury which held Abel’s life in its hands—that Ripple arrived at the 

story to which she ultimately testified.   

 Ripple was first interviewed by Detective Tarpley on May 17, 1995.  (Exhibit L10, 

at p. 20.)  At the time she was serving a 53-month disciplinary sentence in the Security 

Housing Unit at VSPW.  (Exhibit L10, at p. 21.)  She told the detective that she did not 

know anything about the Miller murder.  (Exhibit L10, at p. 20.)  The next day, she wrote 

the same information to Detective Michael Proctor (“Proctor”) of the Westminster Police 

Department.  (Exhibit L10, at p. 20.) 

In June of 1995, VSPW Warden Lewis Kuykendall (“Kuykendall”) told Ripple that 

that if she did not cooperate with the OCDA and the Tustin Police Department in the 

prosecution of Abel, she would be returned to the general prison population.  (Exhibit L10, 

at p. 27.)  Ripple had enemies in the general population whom she feared would hurt or kill 

her.  (Exhibit L10, at p. 27.)  The warden said that if she did cooperate, however, then she 

would be transferred to the CIW.  (Exhibit L10, at p. 27.) 

On June 29, 1995, Ripple was interviewed a second time by Detective Tarpley.  

(Exhibit L10, at pp. 185-186.)  This time, she said that Abel had confessed a murder in a 
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bank to her, but said that she would not testify against him.  (Exhibit L10, at pp. 20-21, 

184-186.) 

 On September 7, 1995, Ripple appeared before the prison’s Institutional 

Classification Committee.  (Exhibit L10, at p. 186.)  At that time, she still had 

approximately 24 months left to serve in the Security Housing Unit, and she wanted to stay 

in that housing because of enemies that she had in the general prison population.  (Exhibit 

L10, at p. 186.)  However, the committee informed her that unless she cooperated with the 

Orange County authorities, she would be reclassified out of the security unit and into the 

general housing that she so feared.  (Exhibit L10, at pp. 186-188.)  Her reaction was to 

assault one of the guards who escorted her back to her cell.  (Exhibit L10, at pp. 21-23, 

188.) 

 That assault was originally dealt with internally with a prison disciplinary action 

resulting in a loss of 150 days of good-time credit.  (Exhibit L10, at p. 24.)  On September 

18, the Madera County District Attorney’s Office decided not to file new charges based on 

the incident, finding that it did not meet the criteria for criminal referral.  (Exhibit L10, at 

p. 24.)  However, on October 15, 1995, in an apparent change of heart, the Madera County 

District Attorney filed a criminal complaint charging Ripple with a violation of Penal Code 

section 4501.5 [assault by prisoner on a non-confined person] and alleged 35 prior 

convictions.  (Exhibit L10, at pp. 24-25.)  The charges carried a sentence of 25 years to 

life.  (Exhibit L10, at p. 25.) 

a.  Ripple’s Testimony at Her Own Preliminary Hearing: 

Evidence of Coerced Testimony Against Abel 

 On January 16, 1996, Ripple testified at the preliminary hearing on her assault 

charge.  (Exhibit L10, at p. 25.)  She said that she would not live if she were placed in 

general prison housing.  (Exhibit L10, at pp. 26-27.)  She said that in June of 1995, Warden 

Kuykendall told her that if she did not cooperate with the OCDA and the Tustin Police 

Department in the prosecution of Abel, she would be returned to the general prison 

population.  (Exhibit L10, at p. 27.)  If she did cooperate, she would be transferred to the 
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CIW.  (Exhibit L10, at p. 27.)  The CIW was a preferable housing location, partly because 

she would be able to see her grandchildren if she were there.  (Exhibit L10, at pp. 27-28.)  

He gave her 90 days to make up her mind as to what she wanted to do.  (Exhibit L10, at p. 

27.) 

 Ripple further testified that at the classification committee meeting on September 7, 

1995, she was given the same choice: cooperate with Orange County authorities and be 

transferred to the CIW, or to refuse to cooperate and be placed in a prison population in 

which she had enemies who wanted to kill her.  (Exhibit L10, at p. 27.)  She said that she 

again refused to cooperate, and assaulted the correctional officer following the meeting.  

(Exhibit L10, at pp. 28-29.) 

 Ripple was held to answer the charges against her and the case was set for trial.  

(Exhibit L10, at p. 29.)  The Madera County Sheriff’s Department told the trial court that it 

wanted to use a stun belt on Ripple during trial.  (Exhibit L10, at pp. 31-32.)  In assessing 

this request, the court had Ripple examined by a psychologist to assess the risk of her 

behaving violently in court.  (Exhibit L10, at p. 32.)  Ripple told the doctor that she was 

being pressured to testify against Abel, and that she had been promised a transfer in return 

for cooperation.  (Exhibit L10, at pp. 32-34.) 

b.  Resolution of Ripple’s Assault Case: Benefits Concealed from 

Abel  

 On January 19, 1997, eight days before her trial was set to begin, Ripple was 

interviewed for the third time by Detective Tarpley.  (Exhibit L10, at p. 41.)  He promised 

her a transfer to federal prison if she testified against Abel.  (Exhibit L10, at p. 41.)  On 

January 27, 1997, Ripple pled guilty to the charge against her and admitted all 35 of the 

prior conviction allegations.  (Exhibit L10, at p. 41.)  She was sentenced in absentia on 

February 20, 1997.  (Exhibit L10, at p. 44.)  Despite the fact that the probation officer who 

wrote her sentencing report found no circumstances in mitigation and multiple 

circumstances in aggravation and recommended a life term—a finding with which the 

court agreed and to which the prosecution had “no comment”—the Madera court struck 34 
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of the 35 prior convictions and sentenced Ripple to eight years rather than to 25 years to 

life.  (Exhibit L10, at pp. 44-45.) 

 It is not remotely believable that Ripple’s sweetheart deal, a deal not overtly 

acknowledged by the Madera County District Attorney’s Office or by the court, was 

unrelated to Detective Tarpley’s visit and Ripple’s subsequent change of heart about 

testifying against Abel.  Abel’s trial defense team was unaware of Ripple’s testimony, of 

the psychologist’s report, or of the deal she had made.  Ripple was allowed to commit 

perjury in Abel’s case by blithely testifying that she received and would receive no benefit 

for her testimony.  (Exhibit L10, at pp. 19-46.) 

 This deception of the jury was compounded by the prosecutor’s argument wherein 

he emphasized that the only motive for Ripple’s testimony was that she “[did] not want this 

man to get away with this.”  (Exhibit L10, at pp. 60-61.)  The prosecutor also reiterated 

Ripple’s testimony about the conditions of life in the Security Housing Unit, pointing 

out—untruthfully—that those were the conditions to which she expected to return.  

(Exhibit L10, at pp. 61-62.) 

 Ripple was in fact moved to the CIW as promised, but not for the year to which she 

testified in Abel’s trial, but for years—despite the fact that the prison was a lower security 

level than her status required.  (Exhibit L10, at p. 205.)  Once the trial was over and Abel 

safely sentenced to death, the Tustin Police Department and the OCDA followed through 

on the rest of their hidden promises to Ripple.  The OCSD kept Ripple in local custody 

after her June 5, 1997 testimony until September of 1997, while the Tustin Police 

Department and the OCDA asked the California Department of Corrections to transfer 

Ripple to federal custody or to an out-of-state prison.  (Exhibit L10, at pp. 192-194.)  

Eventually, through the concerted effort of law enforcement—even in the face of an 

original denial of the transfer by the Department of Correction’s Review Board—a transfer 

to Florida was authorized.  (Exhibit L10, at pp. 201-203.)  However, Ripple turned down 

the transfer because she wanted to go to a federal prison as promised.  (Exhibit L10, at p. 

203.) 
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 The benefits to Ripple did not end there.  Rather, Detective Tarpley continued to 

protect the conviction of Abel by continuing efforts to keep Ripple in CIW rather than in 

the Level IV facility that her criminal and institutional history demanded, and by providing 

her with money and other items.  (Exhibit L10, at pp. 218-219.)  In fact, his involvement 

with her was so inappropriate and prolonged that it was the subject of a 2005 investigation 

by the California Attorney General and the California Department of Corrections.  (Exhibit 

L10, at pp. 218-219.)  At that time, nine years after her testimony in Abel’s trial, Ripple 

was still at CIW.  (Exhibit L10, at p. 220.)  The inquiry was initiated after California 

Department of Corrections Investigative Lieutenant Brian Pahel (“Pahel”) was alerted that 

Detective Tarpley was sending Ripple quarterly packages and money orders, and that 

Ripple was being housed at CIW at the detective’s request.  (Exhibit L10, at pp. 218-220.)  

Shortly thereafter, Lieutenant Pahel received a phone call from Detective Tarpley asking 

that Ripple be retained at CIW.  (Exhibit L10, at pp. 220-221.)  Lieutenant Pahel met with 

Detective Tarpley on January 28, 2005, and told the Tustin officer that one of the reasons 

that the prison wanted to transfer Ripple was that she was believed to be supplying razor 

blades to other inmates, who used them to attempt suicide.  (Exhibit L10, at p. 221.)  It was 

emphasized to Detective Tarpley that this information was confidential.  (Exhibit L10, at p. 

221.)  Detective Tarpley’s response was to give the lieutenant a document explaining why 

the officer believed that Ripple should remain at CIW.  (Exhibit L10, at p. 221.)  Oddly, 

the document was not on Tustin Police Department letterhead.  (Exhibit L10, at p. 221.)  

After this meeting, Detective Tarpley visited Ripple.  (Exhibit L10, at p. 222.)  Lieutenant 

Pahel later learned that Detective Tarpley repeated to Ripple the confidential information 

that she was suspected of supplying razor blades to other inmates.  (Exhibit L10, at pp. 

223-226.) 

 In the next few days, Lieutenant Pahel received telephone calls from retired 

Westminster Police Department Detective Proctor, who said he was calling on behalf of 

Detective Tarpley and the district attorney who prosecuted Abel.  (Exhibit L10, at pp. 222-

223.)  Abel’s prosecutor said that he was concerned that the case would end up back in 
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court if Ripple recanted her testimony.  (Exhibit L10, at p. 222.)  He asked to be given 

notice if she was transferred.  (Exhibit L10, at p. 222.) 

 On March 7, 2005, Lieutenant Pahel’s investigation into the inappropriate 

relationship between Detective Tarpley and Ripple caused Pahel to ban Tarpley from the 

CIW without the consent of the warden.  (Exhibit L10, at pp. 227-228.) 

G.  The OCDA’s Unwillingness to Punish Its Own and Protect Defendants’ Due 

Process Rights 

 The documents that are contained within Cleveland informant file at first blush may 

have offered a hopeful sign: an investigation into the concealment of evidence related to an 

informant.  The above referenced reports do not indicate whether it was Judge Iles’ 

criticism of Cleveland’s testimony or what other event may have spurred what was 

apparently a quasi-investigation into the use of Mark Cleveland as an informant witness by 

the OCDA.  Regardless of who or what prompted the probe, what is missing from the file 

and what was done with the information learned offers unique and important insights into 

the organization’s perspective on its response to misconduct by its own prosecutors, 

particularly when that misconduct has implications for the agency’s ability to convict and 

maintain previous convictions.  If this had been a single example of an institutional 

unwillingness to ignore significant due process considerations (when the cost for the 

selective blindness has been harmful to prosecutions, careers, and the institutional 

reputation of the office), then the response would have little meaning to this motion.  But 

this pattern has been displayed consistently throughout the past 30 years. 

This investigation of Cleveland represents a compelling example of the OCDA’s 

long-entrenched unwillingness to comply with discovery responsibilities and expose its 

misconduct to the outside world—particularly when the discovery is damaging to either a 

prosecution case or a prosecutor’s viability and reputation.   

Entries within Cleveland’s OCII file suggest that the internal investigation may have 

caused the OCDA to reconsider in the short term their use of Cleveland as a courtroom 

witness—although the sequential entries in the dated summary would not have sufficiently 
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apprised fellow prosecutors and members of law enforcement of the scope of the concerns 

that existed.  Most significantly, what the investigation did not prompt is what was needed 

by any defendant in which Cleveland had been identified as witness: disclosures of the 

material evidence that had been withheld.  Not surprisingly, it also appears highly unlikely 

that any prosecutors who held back favorable defense evidence were punished.   

There is no reason to believe that the purposeful omissions of material facts were 

revealed to either Morrissette or Hull.  Regarding the latter case, a review of the 

preliminary hearing case in Hull—a portion of it even included in Cleveland’s OCII file—

indicates that Rozenberg (as had Kew and Feccia) withheld evidence of the prior informant 

conduct involving moral turpitude.  Questioning by the prosecutor, defense counsel, and 

the court do not give the slightest indication that Cleveland had been an informant in the 

past, even though both defense counsel and Judge Iles were aggressively attempting to 

ferret out the motives of Cleveland.  If there had been Brady disclosure (1) that police 

investigators concluded that Cleveland was not credible, (2) that the OCII file labeled him 

as a “problem informant,” and (3) that Cleveland had engaged in deception and dishonesty 

during one of his prior informant missions, it is inconceivable that this would not have 

been included within questioning by defense counsel.  And, again, it should be emphasized 

that this could not reasonably have been viewed as an oversight by Rozenberg.  Even if he 

somehow had not initially examined the OCII file for Cleveland, no possible excuse 

existed after two investigators approached him and expressed their concerns. 

Moreover, the investigation of the conduct in Morrissette would have led to similar 

conclusions about the conduct of former prosecutors Kew and Feccia; they had withheld 

Brady evidence from the defense and took advantage of a proceeding in which the defense 

was excluded—the in camera bail review—to present an incomplete picture of the veracity 

of Cleveland. 

Among the many striking aspects of the investigation is the display of complete 

disinterest in what should have been the most important consideration: defendants.  There 

are no questions revealed in the investigative reports about the actions of the prosecutors 
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related to the defendants, including but not limited to the following:  Why did you 

(Rozenberg, Feccia, and Kew) withhold evidence from these defendants that would have 

been helpful and was mandated under Brady?  What explanation can you provide for not 

informing counsel and the court of what you knew that helpful to the defense case and 

damaging to the prosecution case?  If you did not realize the misconduct until after the 

investigation, what steps have you taken to inform counsel and court of the improper 

concealment of evidence?  And, of course, regardless of the response to these questions 

that were clearly never asked, it is obvious that this investigation was read by leadership 

within the OCDA.  The next critical question becomes why leaders failed to insist on 

disclosure of the misconduct, regardless of the impact on the prosecutors’ careers.  As must 

be emphasized again and again—albeit this is a point for which the OCDA has shown no 

interest in incorporating into their institutional ethos—the concealment of evidence by 

prosecutors and members of law enforcement has implications that are pertinent to the 

particular defendant that is identified as having been deprived of evidence, but the 

discovery of the cheating also has implications for every case on which that prosecutor 

worked.  There is every reason to believe that a prosecutor who has withheld evidence has 

done it repeatedly.  Where was the search to find out if Rozenberg, Feccia, and Kew had 

hidden evidence from other defendants?  Very clearly that never happened. 

The timing of when the misconduct and the investigation occurred should also not 

be overlooked when analyzing the conduct of the prosecutors and the significance of the 

stunning disinterest in defendants’ rights in the analysis of the OCDA investigation.  The 

misconduct of Kew and Feccia came on the heels of significant questions being raised 

about informant dishonesty at the Orange County Jails, as documented in the Los Angeles 

Times article discussed earlier.  The conduct by Rozenberg was in the midst of the Los 

Angeles informant scandal, which was reported voluminously by the local press.  What is 

clear is that the problems that came to light in terms of informants in the mid to late 1980 

had the exact opposite effect that defendants and the public might have hoped would occur 

in Orange County.  Instead of promoting reflection about practices, which would ensure 
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that Brady was being scrupulously honored in regard to witnesses (including informants), 

the response instead appears in this county to have been one of entrenchment and self-

protection that would keep the public, via the press, from recognizing the depth of the local 

problems. 

Significantly, the withholding of evidence and the resulting investigation certainly 

appeared to have neither a short-term nor long-term impact on Rozenberg, who would rise 

through the ranks to become a supervisor in his office.  In fact, in his role as a supervisor of 

the gang unit in 2007, he held the responsibility for authorizing the use of particular 

informants such as Oscar Moriel.  Ironically, Rozenberg would take over the Isaac Palacios 

case from Petersen after informant discovery violations were revealed in the Dekraai 

litigation.  Rozenberg then resolved the case for the defendant facing two special 

circumstance murder charges, allowing him to plead to single count of second-degree 

murder and be immediately released on probation.  Rozenberg, in discussing the resolution, 

told the Orange County Register that one of the factors in the extraordinary resolution was 

that, “We didn’t want to go through another one of those (Dekraai) hearings.”  (Saavedra, 

Here Is Why an Admitted Killer Walked Free, O.C. Register (Oct. 22, 2014).)  Rozenberg 

likely empathized with the fellow prosecutor who—like him—had withheld significant 

evidence, and would not have wished a judicial inquiry focused on Petersen’s conduct, the 

type he had avoided through concealment a quarter century earlier.  Rozenberg’s statement 

epitomizes what is at the heart of issues raised in this motion.  A prosecution that is willing 

to pay any price to avoid public scrutiny and revelations about governmental misconduct, 

is incapable of giving the necessary assurances that it will turn over all necessary evidence 

that could lead to public embarrassments—ranging from disclosures of long-hidden 

evidence to evidence that could stir jurors into reaching a life verdict in a death penalty 

case. 

The findings of the supervisor who instituted the investigation—if there were any—

are not included in the materials attached to the OCII file.  However, the entries within the 

file strongly indicate that no investigation was made into whether these prosecutors had 
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violated discovery laws in other cases.  In fact, the investigation foreshadows the internal 

investigation that followed the filing of the Motion to Dismiss in Dekraai—with the one 

lesson perhaps learned over time: it is even better not to memorialize the investigation on 

paper or recording.
 
 Again, the OCDA’s response to revelations of wrongdoing has not 

progressed over the decades: if an investigation is conducted, it ignores Brady 

responsibilities, does not acknowledge implications beyond the immediate case being 

examined, and does not seek meaningful punishment of violators. 

H.  Cleveland Reappears—In the Press 

 The date of the most recent investigative report in Cleveland’s file is March 31, 

1989.  Sixteen days later, another lengthy article appeared in the Los Angeles Times 

entitled, Jailhouse Snitches: Trading Lies for Freedom.  (Rohrlich & Stevens, Jailhouse 

Snitches: Trading Lies for Freedom, L.A. Times (Apr. 16, 1989).)   

 The authors explored the alarming mindset that informants appear to uniformly 

employ to justify their willingness to falsely accuse their fellow inmates of confessing to 

crimes: 

“Now me and every other K-9 (informant) I’ve talked to have the same 

policy,” explained Steve Vulpis, a one-time prisoner at Los Angeles County 

Jail, now in state prison.  “The guy’s guilty.  Who gives a damn?  I want to 

go home.”  (Jailhouse Snitches, supra.) 

 The story focused on the tremendous deception by informants within the Los 

Angeles County jails.  But the story had at least one jailhouse informant that members of 

the OCDA, and of local law enforcement, must have immediately recognized: Mark 

Cleveland.  The first page of the story includes the following: 

As veteran informant Mark Scott Cleveland explained, truth doesn’t matter.  

“A way you can get around maybe not being able to get a confession right 

away is create one,” he said.  (Jailhouse Snitches, supra, emphasis added.) 

 It is certainly plausible that Cleveland was not intentionally suggesting that he had 

been an informant who concocted confessions, and was instead describing what he had 

witnessed other informants do within the jail.  Regardless, appearing just weeks after 
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completing its investigation of the OCDA’s improper use of Cleveland, certainly this 

story—and the previous admissions of fabrication by informant Sidebottom—should have 

propelled questioning by the OCDA of informants and a wider range investigation of 

whether jailhouse informants in Orange County had engaged in similar deception to what 

was occurring in Los Angeles, and whether such deception had led to false or tainted 

convictions in this county.  Although the propriety of the prosecution was a subject of 

considerable debate, the LADA ultimately prosecuted Leslie White—the informant who 

admitted to fabricating confessions—for perjury.  Why was a similar investigation not 

undertaken in Orange County to determine which informants committed perjury in cases 

(and which members of prosecution teams aided and abetted their perjury)?  The question 

is obviously rhetorical.  The OCDA has never shown the slightest interest in learning 

whether any Orange County defendants have been victimized by false claims of jailhouse 

“confessions.”  

I.  Evidence of Concealment in People v. Thompson Ignored—The “Unreliable 

Operator” 

 Former Assistant DA Michael Jacobs undoubtedly hoped that Thompson would be 

executed without closer scrutiny to the prosecution team’s actions.  However, his 

decisions—including switching out informants to accommodate inconsistent theories for 

convicting the two defendants—likely energized Thompson’s habeas appellate counsel to 

probe the completeness of the informant discovery in the case.   

 In 1990, a subpoena to the OCDA resulted in the release of the OCDA’s previously 

undiscovered Informant Index Card for Edward Fink.  The item was turned over by former 

Deputy DA Burl Estes (“Estes”), who described himself in a declaration as the Custodian 

of Records.  (Subpoena, Declaration and OCII Card for Edward Fink, p. 1, attached herein 

as Exhibit E1.)  Anyone comparing the first page and the descriptive information contained 

on the index cards for Cleveland and Fink would do a double take at the striking similarity.  

Cleveland’s index card has the words “Problem Informant” at the top of the first page.  

Fink’s card has the words “Unreliable Operator” at the top of the first page of his index.  
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(Exhibit E1, at p. 3.)  The first description of informant work by Cleveland in April of 1982 

describes him breaking into a house and stealing money during an out-of-custody 

operation.  The first description of Fink’s informant index card in March of 1982 states that 

he “was arrested by the Long Beach Police Department “LBPD” but escaped while acting 

as C/I during narc purchase.”  (Exhibit E1, at p. 4.) 

 If the OCDA was an agency concerned about a death penalty verdict built on at least 

the partial foundation of a dishonest informant, the notion that several years after a death 

verdict the defense was learning for the first time about Fink’s OCII file and its contents 

should have sent shock waves through the agency.  Still in the midst of the Los Angeles 

informant scandal, this revelation should have served as a reminder that the county to the 

north did not have a monopoly on informant related concealment.  And, of course, the 

Thompson litigation had already raised significant ethical questions in the use conflicting 

prosecution theories for the two defendants, as well as the use and replacement of 

informants depending on the theory most suited to attaining victory.   

 Nothing indicates that Jacobs would have had the slightest concern about the OCII 

finally being revealed—beyond wishing that it would never happened.  He almost certainly 

had made the decision to never reveal the index for Fink to the defense.  The odds were, of 

course, highly in Jacobs’ favor that any recipient of Thompson’s subpoena request would 

be equally disinterested in exploring why Jacobs’ had concealed this information, or 

recommending that the office look closely at its policies that would let something like this 

occur.  And just as Petersen had Rozenberg to protect against any negative consequences 

from landing on his doorstep, Jacobs had Estes.  In an office filled with attorneys unwilling 

to ever call out fellow attorneys for wrongdoing, it could not have been any more perfect 

for Jacobs that Burl Estes received the subpoena.  As discussed earlier, it was Burl Estes 

who wrote that it was insignificant that the prosecution had used the perjured of testimony 

of John Randolph to secure a death verdict against Willie Wisely.  There is little chance 

that Estes took any meaningful action, as to do so may have hurt the chances for a death 

verdict and revealed an institutional illness.  So, once again, significant informant 
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misconduct was overlooked and the culture that permits this type of conduct remained 

intact.   

 The timely disclosure of Fink’s informant index card to the defense would have led 

to significant impeachment evidence of Fink at trial.  In 1990, the OCDA knew that by not 

turning over Fink’s OCII file, at the very least, the defense was deprived of evidence 

showing that Fink had been highly manipulative in the course of working as an informant 

for the LBPD.  Moreover, his deception of the LBPD officer was hardly attenuated in time, 

having occurred just three months after Fink claimed he had received a confession from 

Thompson.  No later than 1990, the OCDA should have immediately investigated Jacobs’ 

conduct to determine why the OCII file was withheld, whether there were additional 

discovery violations that were relevant to whether Thompson deserved to die by lethal 

injection, and whether Jacobs had hidden evidence in other cases.  And, quite clearly, this 

revelation should have been the final straw that at long last persuaded the OCDA to 

investigate whether Jacobs and others were routinely concealing Brady evidence. 

1.  Analyzing the Significance of the OCII File in View of Fink’s 

Testimony 

 A Post-Hearing Brief filed on behalf of Appellant Thompson summarized Fink’s 

testimony about the informant’s purported motivation for providing assistance related to 

Thompson.  (Exhibit E.)   

Fink provided this information related to Thompson to Orange County 

Sheriff's Investigators F. Owens and Darryl Coder on December 1, 1981.  

[Citation.]  He testified that he was not working for law enforcement at the 

time.  [Citation.]  He also testified that he did not ask for anything in return 

for his statement against petitioner [citation] and had “nothing to gain” when 

he gave it.  [Citation.]  (Exhibit E, at p. 15.) 

This was a significant lie, but unknown to the defendant until habeas investigation was 

undertaken.  On November 11, 1981, Fink had actually called a sergeant at the Huntington 

Beach Police Department from the Orange County Jail to assist him with his parole 

violation, due to his assistance in another murder case.  (Exhibit E, at pp. 25-26, citing 
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Huntington Beach Police Department Supplemental & Follow-up Report.)  The report 

stated that Fink “‘would have to serve up to one year as a result of his parole violation.’”  

(Exhibit E, at p. 26.)  The brief continues: 

[Sergeant] McErlain told Fink he “could make no promises to him,” but 

would relay his information to the Orange County District Attorney's office 

and that they would possibly get back to him later.  [Citation.]  Two and a 

half weeks later (12/1/81), Fink informed against petitioner.  [Citation.]  

Eight days later (12/9/81), he was released.  [Citations.]  (Exhibit E, at p. 26, 

fn. and emphasis omitted.)  

 The parole hearing scheduled for December 9, 1981 “was postponed to allow 

confidential information from various law enforcement jurisdictions to be submitted by 

way of proper channels to the Chairman of the Board for consideration of ‘extraordinary 

credits.’”  (Exhibit E, at p. 27.)  The parole hold was then dropped and Fink was released.  

(Exhibit E, at p. 27.) 

 However, Fink failed to appear for his revocation hearing on January 27, 1982 and 

officers from Los Alamitos Police Department and the OCSD informed the parole board 

that Fink had not complied with his commitment to give assistance.  (Exhibit E, at p. 27.)   

The petitioner’s brief summarized just how misleading Fink’s testimony was: 

Thus, contrary to Fink's testimony that he did not need, ask for, or 

receive “anything” when he informed on petitioner, Fink clearly needed 

something (i.e., assistance with his parole violation), asked for something 

(i.e., Orange County investigator Owens and Augustine to testify for him at 

his parole violation hearing), and received something. substantial when he 

informed against petitioner (i.e., release from jail 8 days after informing 

against petitioner even though he thought he would have to do a year for his 

parole violation).  (Exhibit E, at p. 27, emphasis omitted.) 

 Thompson did not necessarily need the OCII to reveal that Fink’s story was false.  

Alternatively, a prosecutor and prosecution team willing to turn over Brady evidence in the 

form of the above referenced reports would have been just as valuable.   

However, turning over Fink’s OCII file would have also led Thompson to 

understand Fink’s important lie about the absence of motive.  Inexplicably, the only entry 

in Fink’s OCII file is the one dated “3/82.”  (Exhibit E1, at p. 4.)  It states that the “Subj 
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was arrested by LBPD but escaped while acting as CI during narc purchase.”  (Exhibit E1, 

at p. 4.)  According to the entry Fink “offers to ‘turn’ lbs of narcotics automatic weapons.”  

(Exhibit E1, at p. 4.)  Again, if the defense had been given the OCII for Fink, or at least 

what was contained in it, the defense would have realized that Fink’s claims that he sought 

nothing for his assistance with Thompson was blatantly false.  On February 21, 1982, Fink 

was arrested on a parole warrant.  (Exhibit E, at p. 22.)  Knowledge of an outstanding 

parole warrant would have alerted the defense to a parole violation that had not been 

resolved and then prompted the defense to work backwards to understand that the violation 

was in existence prior to first making the claim that he had received a confession from 

Thompson. 

On that same date, Officer Wren wrote a report about his contact with Fink.  (Report 

of Officer LR Wren, Long Beach Police Department, dated February 21, 1982, and 

attached herein as Exhibit F1.)  The report describes Fink calling the “Filing Officer”—

while purportedly incarcerated in the Long Beach jail for stealing alcohol (and a parole 

arrest warrant)—and asking “if [the Filing Officer] if he wanted another one.”  (Exhibit 

F1.)  The report states that “Filing Officer responded ‘what do you mean’ to which Eddie 

stated ‘You know man.’  Filing Officer then asked Eddie if he meant that another murder 

suspect had copped out to him and he stated ‘Yeah.’”  (Exhibit F1.)  Fink then purportedly 

described having received a confession from Ron Graham about his murder of Timothy 

Quintana.  (Exhibit F1.) 

 After being interviewed, the Filing Officer drove Fink to a location in Long Beach.  

Fink asked if he would drive him to get a burrito.  (Exhibit F1.)  The officer did this and 

agreed to park in the back of the restaurant.  Fink never returned and could not be found.  

(Exhibit F1.)  Officer Wren filed an additional escape charge to his petty theft with a prior 

charge.  (Investigator Report in People v. Ronald S. Rodriguez, by Faraoni & Associates to 

Clancy Haynes, dated November 17, 1986, attached herein as Exhibit G1.)  The following 

is a table of some of the key events relevant to these issues: 

Date Activity Citation(s) 
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11/11/81 While in OCJ, Fink called HBPD Sergeant 

McErlain to assist with his parole violation, 

which should have resulted in a one year 

sentence. 

Exhibit E, at pp. 25-26 

12/01/81 Fink told authorities that Thomas Thompson 

confessed to him. 

Exhibit E, at p. 26 

12/09/81 Fink’s parole hold was dropped and he was 

released from OCJ. 

Exhibit E, at pp. 26-27 

01/27/82 Fink failed to appear at parole revocation 

hearing, at which officers from Los Alamitos 

Police Department and OCSD stated Fink was 

not assisting as promised. 

Parole warrant issued. 

Exhibit E, at p. 27 

02/21/82 Fink was arrested on his parole warrant. 

Fink told LBPD filing officer that another murder 

suspect had “copped out.”  Fink managed to  

Exhibit E, at p. 22; 

Exhibit F1, at p. 2 

03/1982 First entry in Fink’s OCII, which states, “[Fink] 

was arrested by LBPD but escaped while acting 

as C/I during narc purchased.  [Fink] used LAPD 

& LBPD as references. . . .”  The file has the 

words “Unreliable Operator.” 

Exhibit E1, at p. 4 

10/11/83 Fink testified at Thomas Thompson’s trial. Exhibit E, at p. 17 

09/09/90 Fink’s OCII file was provided to Thomas 

Thompson for the first time. 

Exhibit E1 

07/14/98 Thomas Thompson was executed. Bailey et al., Killer Put 

to Death by Injection at 

San Quentin, L.A. 

Times (July 14, 1998) 

01/1999 Rackauckas took office as the county’s District 

Attorney, and promotes Jacobs (the prosecutor of 

Thomas Thompson) to a management position 

supervising the homicide unit. 

Jacobs v. Rackauckas 

(Cal. Ct. App., Apr. 20, 

2006, G034403) 2006 

Cal.App.Unpub.LEXIS 

3234, p. *7 

 

 In sum, it is unknown whether Jacobs withheld the OCII (and other evidence) from 

Fink because the contact with LBPD offered a terribly damaging picture of Fink as an 

informant, or because it would have led the defense to the realization that Fink, in fact, had 

a self-serving reason to come forward with a confession due to the potentially lengthy 

parole violation awaiting him.  Based upon Jacobs’ conduct in these proceedings support 
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drawing, the most reasonable inference is that he knew what was contained in the OCII, 

where it would take the interested reader, and much more about the skeletons in Fink’s 

sordid past.  The rational assessment is that Jacobs understood the particulars of why the 

entry in the OCII and the information related to the entry would have eviscerated Fink’s 

credibility, and decided thus it was best to conceal it.  

2.  Thomas Thompson’s Path to Execution: A Poisoned Execution with 

No Lessons Learned 

Thompson lost his automatic direct appeal when the Supreme Court of California 

affirmed his conviction and sentence.  (People v. Thompson (1988) 45 Cal.3d 86, 98, 144.)  

He then brought a habeas petition to the federal district court, which conducted an 

evidentiary hearing.  During that hearing, the Honorable James Stotler testified on behalf 

of the Attorney General, regarding the competency of Thompson’s trial counsel, pursuant 

to Strickland v. Washington (1984) 466 U.S. 668.  (Exhibit E, at p. 6.)  According to a 

subsequent brief filed by the Petitioner before the Ninth Circuit Court of Appeals, Judge 

Stotler stated that, “Mr. Brower’s efforts in investigating the background of informants 

who testified against (petitioner) was well within the standard of practice.”  (Exhibit E, at 

p. 25 fn. 14.)  However, according to the brief this statement was based upon Judge 

Stotler’s belief that the information that Mr. Brower did not present “would not have been 

readily available from law enforcement.”  (Exhibit E, at p. 25 fn. 14.)  Judge Stotler also 

indicated he was giving the benefit of the doubt on trial counsel’s tactical decisions 

regarding the informants.  (Exhibit E, at p. 25 fn. 14.)  The court ultimately held that 

Thompson’s attorney was ineffective for failing to sufficiently impeach Fink and Del Frate 

and adequately refute the rape allegations.  (Thompson v. Calderon (9th Cir. 1997)120 F.3d 

1045, 1047.)  The Court then vacated the death sentence and ordered that Thompson 

receive a new trial on the rape conviction and rape special circumstance.  (Ibid.)   

However, a panel of Ninth Circuit judges reversed this decision and reinstated the 

death sentence, holding that while there was ineffective assistance of counsel, it did not 

prejudice Thompson.  (Ibid.)  After the Supreme Court of the United States denied 
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Thompson’s petition, the Ninth Circuit, sitting en banc, reversed their panel’s decision sua 

sponte holding that Thompson’s conviction was “fundamentally flawed” and “a 

miscarriage of justice.”  (Id. At pp. 1047-1048.)   

The Ninth Circuit Court of Appeals granted Thompson’s petition for a writ of 

habeas corpus.  Justice Betty Fletcher wrote: 

The consequences of our failure would be the execution of a person as to 

whom a grave question exists whether he is innocent of the death-qualifying 

offense, the alleged rape, and whose conviction on the first-degree murder 

charge may be fundamentally flawed.  This is a person who has never before 

been convicted of a crime.  Under these circumstances, we have an obligation 

to recall the mandate in order to preserve the integrity of the judicial process.  

(Id. At p. 1048.) 

The Ninth Circuit concluded that counsel had failed to adequately investigate the 

background of the two informants who testified. The court also found that Jacobs’ conduct 

in presenting and arguing two contradictory theories about culpability for the charged 

defendants—furthered by the manipulated presentation of informant testimony—amounted 

to prosecutorial misconduct.  The court stated that, “little about the trials remained 

consistent other than the prosecutor’s desire to win at any cost.”  (Id. At p. 1059.) 

In addition to the ineffective assistance of counsel claim, the Ninth Circuit also held 

that the prosecutor committed misconduct and violated Thompson’s due process rights 

when he “manipulated evidence and witnesses, argued inconsistent motives, and at 

Leitch’s trial essentially ridiculed the theory [the OCDA] had used to obtain a conviction 

and death sentence at Thompson’s trial.”  (Id. At p. 1058.)  The court emphasized that it 

was Thompson rather than Leitch who suffered overwhelmingly from the misconduct of 

Jacobs: 

Only in Thompson’s trial did the prosecutor change the theory and the 

arguments, and offer facts that directly conflicted with the underlying 

premise of the charges he brought.  Only in Thompson’s trial did the 

prosecutor assert that Thompson was alone in the apartment and killed 

Fleischli to cover up a rape.  Only in Thompson’s trial did the prosecutor 

use as witnesses Fink and Del Frate, who were known to law 

enforcement officers to be wholly unreliable.  In Leitch’s trial, the 
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prosecutor returned to his original theory and discredited the very evidence 

he had previously offered in Thompson’s trial.  Thus, Thompson, rather than 

Leitch, suffered from the due process deprivation that infected the conflicting 

prosecutions.  (Id. at p. 1059, emphasis added.) 

 The combination of ineffective counsel and prosecutorial misconduct left jurors 

with a dramatically misleading presentation of the credibility of informants Fink and Del 

Frate.  The court emphasized in discussing Fink, that “[o]f particular relevance to 

Thompson’s case was the fact that Fink was released from his parole hold soon after he 

provided the information that incriminated Thompson.”  (Id. at p. 1054.)  While in this 

portion of the opinion the court emphasized the failure of counsel to adequately investigate, 

as discussed earlier, had the prosecutor complied with his Brady responsibilities and turned 

over the OCII file to the defense (as well as other available information) the situation 

related to the true state of the parole hold would have been revealed to the defense. 

 The Court also emphasized the defendant’s failure to learn critical information 

about Del Frate including that, “Del Frate had served as an informant since the age of 

fourteen, that two police agencies for whom Del Frate informed considered him unreliable, 

that Del Frate’s family considered him to be a pathological liar, and that Del Frate had 

shared a cell with Leitch for several weeks before coming into contact with Thompson.”  

(Ibid.) 

 While the OCDA could analyze the ruling and certainly find areas of strong 

disagreement, the ruling should have motivated an intense study of prosecution practices 

involving the use of questionable informants and the disclosure of evidence relevant to 

their credibility.  It is, however, difficult to believe any such analysis occurred in view of 

the subsequent and recent developments. 

Perhaps the OCDA felt that its lack of reaction and action regarding the long-

standing and unresolved informant issues was justified by the Supreme Court of the United 

States’ ruling reversing the Ninth Circuit, and reinstating the death sentences.  (Calderon v. 

Thompson, 523 U.S. 538, 566 (1998).)  The Court held that the delay—despite the Ninth 

Circuit’s assertion that it was due to a good faith mistake and misunderstanding of 
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procedural rules—was grounds for reversal unless there was “a strong showing of actual 

innocence” [citation omitted] as it upset the finality of judgments.  (Id. at pp. 548, 555-

557.) 

However, it must be emphasized that the high Court’s ruling did not reach the 

merits of the ineffective assistance of counsel and due process claims, but instead held that 

the Ninth Circuit had abused its discretion in its delay in recalling the mandate and 

reversed the panel’s decision.  (Id. at pp. 558-566.)  Additionally, the impetus for 

significant self-analysis should have, at least, come from a unique amicus brief to the 

Unites Supreme Court, filed on behalf of Thompson by seven former prosecutors.  A Ninth 

Circuit Justice who was part of the en banc majority analyzed the developments 

surrounding Thompson and the litigation preceding his death.  (Justice Stephen Reinhardt, 

The Anatomy of an Execution: Fairness versus “Process”, 74 N.Y.U. L. Rev. 313, May 

1999.)  Justice Reinhardt wrote the follow about the amicus brief: 

The prosecutor’s contradictory presentations were so blatantly 

unethical that, in a wholly unprecedented action, seven former California 

prosecutors with extensive death penalty experience subsequently filed an 

amicus brief on Thompson’s behalf in the United States Supreme Court, 

arguing that “this is a case where it appears that our adversarial system has 

not produced a fair and reliable result.”  This group of top prosecutors 

included the individual entrusted with the decision whether to seek the death 

penalty in all capital-eligible cases in Los Angeles County during 1979-1991, 

his counterpart in Sacramento entrusted with the same decision in that county 

during 1989-1995, and the drafter of the California death penalty statute 

under which Thompson was convicted and sentenced [Curt Livesay].  These 

highly respected prosecutors severely criticized the egregious conduct of 

Thompson’s prosecutor and observed that “the use of three informants to 

support one prosecution theory and then two new informants to support 

another demonstrates how easy it is to manipulate facts when the 

prosecutor’s goal is to win at all costs.”  (The Anatomy of an Execution, 

supra, at p. 326.) 

While the amicus would not be enough to save Thompson’s life, it should have been 

more than enough to convince local prosecutors that the way in which informants were 

being used and the way in which evidence related to them was being disclosed to 
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defendants, required scrutiny.  Again, it appears that even the criticism of fellow 

prosecutors would be insufficient. 

But if the filing of the amicus brief seemed destined to be the last in a string of 

stunning moments suggesting that something very wrong had taken place in Orange 

County, alas it was not.  The Ninth Circuit Court of Appeals would have one last 

opportunity to revisit the case prior to Thompson being put to death.  The majority ruled 

against Thompson, as the justices squarely and strongly stood their ground about whether 

the petitioner had submitted newly discovered evidence that legally warranted additional 

habeas review.  (Thompson v. Calderon, supra, 151 F. 3d 918.) 

In his dissent, Justice Reinhardt explained why he believed Thompson was entitled 

to a new hearing: 

Until now, there has been no witness – other than the not-so-credible 

defendant – who could shed direct light on what actually occurred the night 

Ginger Fleischli was murdered.  There was no witness who acknowledged 

observing the sexual act that took place between Thompson and Fleischli.  

All that was available previously was circumstantial evidence and the 

substantially “discredited” testimony of the prosecution’s second set of 

jailhouse informants.  Thompson now offers evidence that as early as 1982 

Leitch had been reporting a version of events which, contrary to Leitch’s 

own interests, establishes his presence in the apartment before the murder 

took place and directly corroborates the crucial portion of Thompson’s trial 

testimony, namely, that the sexual act between Fleischli and Thompson was 

consensual. 

Thompson presents a declaration authorized by Judge Ronald P. 

Kreber, who served as Leitch’s defense attorney at his 1985 trial and has 

since been appointed Presiding Judge of the South Orange County District by 

Governor Pete Wilson.  Kreber states that before Leitch’s trial Leitch 

informed him that the night that Fleischli was murdered Leitch walked into 

the apartment he shared with Thompson and witnessed Thompson and 

Fleischli engaged in consensual intercourse.  Thompson also presents 

convincing evidence that Leitch told this same version of events to law 

enforcement officials. A declaration by a defense investigator states that 

retired Orange County Sheriff’s detective Floyd Owens acknowledged that 

he may have heard this from Leitch.  Although the majority points out that in 

a later declaration obtained by the state Owens retracts the statement that 

Leitch was the direct source of this information, Owens continued to affirm 
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that as early as 1982 he had been informed of Leitch’s version of events, and 

identified the Orange County District Attorney’s office as the most likely 

source of the information.  There is no satisfactory explanation, however, of 

who the actual source of this information could be other than Leitch himself.  

Next, at Leitch’s 1995 parole hearing, he told substantially the same story: 

that he walked in and saw Fleischli and Thompson having sex, and that he 

perceived no indication of rape.  Finally, Leitch told a defense investigator 

that he believed he had told investigators about these events at the time of 

Thompson’s trial.  (Id. at p. 934.) 

In hindsight, it was naïve to believe the prosecution would have ever shared all that 

it knew about what had been learned by Owens and others regarding the issue of 

consensual sex.  Owens and the OCSD—the law enforcement members of the prosecution 

team charged with investigation—were, after all, the willing participants in the inconsistent 

strategies employed by Jacobs.  Although not discussed in this particular opinion, Owens 

and Augustine, almost certainly observed in knowing silence while Fink concealed from 

court and counsel the truth about the pending parole revocation that in truth gave him 

abundant reasons to curry the favor of government officials via the claimed confession of 

Thompson. 

Reinhardt added the following: 

Owens’ information was never disclosed to the defense.  Thompson’s 

attorneys became aware of Owens’ knowledge only upon conducting their 

own investigation, initiated after they learned of the similar story told by 

Leitch at his 1995 parole hearing.  They discovered the latter information 

when preparing for the 1997 clemency proceeding.  The state had failed to 

disclose the 1995 information as well.  The state’s failure to disclose crucial 

evidence corroborating Thompson’s testimony – while at the same time 

continuing to argue that the incredible and unbelievable nature of his 

testimony convincingly demonstrated his guilt – casts serious doubt upon the 

conclusions drawn by the many courts that considered Thompson’s first 

habeas petition.  Moreover, applying the prima facie Woratzeck standard, the 

evidence regarding the failure to disclose certainly satisfies the Brady 

constitutional error requirement of § 2244(b).  (Id. at p. 935, emphasis 

added.) 

Of course, the Ninth Circuit Court of Appeals did not have before it the troubling 

history of concealment detailed in this motion and in the Dekraai litigation, which would 
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have shown that this type of outrageous concealment is far from limited to a single 

prosecutor or law enforcement organization, but is systemic to this county.  If they had 

known, perhaps the majority would have been more unwilling to tolerate the execution of 

Thompson. 

For Justice Reinhardt, though, he had seen more than enough: 

It is unconscionable that we do not afford Thompson the opportunity 

to test such crucial evidence before a district court judge.  As some of my 

colleagues in the majority surely recognize, the fact that it now appears 

inevitable that Thompson’s execution will go forward is truly a travesty of 

justice.  Although I respect the majority’s belief that it is bound by precedent 

and statute to reach the decision it does, I simply do not agree that the law 

requires that result.  For these reasons, I cannot join in the majority’s refusal 

to allow Thompson to file a petition for writ of habeas corpus. 

In closing, I would observe that the miscarriage of justice that is about 

to occur is the product of the federal judiciary’s elevation of procedure over 

justice, of speed and efficiency over fairness and due process.  I regret that 

we have chosen that course in recent years, and believe that in doing so, we 

have severely tarnished our nation’s justice system.  It is the courts that 

should engender in all of the people an enduring commitment to liberty and 

fairness.  That commitment will surely not be inspired by this case and others 

like it.  I respect the majority’s decision.  However, I believe that my 

colleagues have made a most serious error.  We not only have the power to 

allow Thompson to have a full and fair hearing before he is executed, but an 

obligation to do so.  I would grant his request for leave to file a second or 

successive petition.  (Id. at p. 938.) 

 On July 14, 1998, Thomas Thompson, a man without any prior criminal record, 

was put to death for murder and rape.  (Bailey et al., Killer Put to Death by Injection at San 

Quentin, L.A. Times (July 14, 1998).)  He was the first person executed in California since 

the creation of the modern death penalty to steadfastly maintain his innocence.  (Killer Put 

to Death by Injection at San Quentin, supra.)   

Regardless of the appellate court’s ultimate rulings, it is worth wondering why none 

of the findings, criticisms, or unarguable discovery concealment would at least cause 

reconsideration of government practices in working with informants and disclosing 

evidence relevant to their credibility.  If Jacobs had his way, certainly no change would 
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finally be forthcoming.  He told the Los Angeles Times that the Ninth Circuit Court of 

Appeals’ earlier ruling condemning his conduct was “the most warped opinion” he had 

ever read and that failed to consider the subtleties of the cases as they played out.  Jacobs 

added “[t]he opinion is all double-talk.”  (Boucher, Prosecutor Still Drawing Flak as 

Execution Nears, L.A. Times (July 12, 1998).)  One of Jacobs’ fellow former homicide 

prosecutors most certainly shared Jacobs’ sentiment.  In January of 1999, just six months 

after Thompson’s execution, Rackauckas began serving as the newly-elected District 

Attorney.  That very same month, Rackauckas promoted Jacobs to an executive 

management position.  His post?  Jacobs was selected to supervise the homicide unit.  

(Jacobs v. Rackauckas (Cal. Ct. App., Apr. 20, 2006, G034403) 2006 

Cal.App.Unpub.LEXIS 3234, p. *7.) 

3.  A Starling Deposition 

In 1999, Jacobs testified at a deposition in Payton.  His responses to questions 

related to informants required little explanation.  There had been no lessons learned from 

the experience in Thompson for the newly appointed head of the homicide unit. 

Q:  Did you ever receive any information from any member of law 

enforcement that snitches were used  -- that some snitches used by the 

government fabricate all or portions of testimony for the purpose of gaining 

benefits or favors: 

A:  No.  The only thing I remember in the mid ‘80s , I remember a problem 

up in Los Angeles County, but in Orange County – using common sense and 

certain guidelines which we’ve established in how you use informants, you 

can avoid those problems, and I had certain personal guidelines how I dealt 

with informant to try to ensure I didn’t have the problems like the kind they 

had in Los Angeles. 

Q: You indicated certain guidelines.  Did your office have guidelines or were 

these your guidelines? 

A:  I would say these are personal guidelines what I utilizes. 

He explained: 

A:  I basically have three rules about using informants, that once the decision 

is made that your are going to use them, first, I have to meet with them and 

decide myself that they’re credible and they have something to add to the 

case and they’re credible.  The second rule is there has to be something about 

their testimony that is inherently reliable, something that they couldn’t get 
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from newspapers, police reports, that would have to come from the suspect, 

something inherently reliable.  And then the third guideline is they have – 

they get nothing, and that’s understood.  They don’t get anything. 

J.  People v. Henry Rodriguez / People v. Richard Tovar / People v. Nick Gray 

(98NF2206) 

  1.  Summary of Issues 

 In Thompson, years passed before the truth about the testifying informants and their 

background was finally revealed.  Just 16 days after Thompson’s execution, the OCDA 

filed murder charges in People v. Rodriguez, et al.  Henry Rodriguez (“Rodriguez”) and 

one his fellow co-defendants were soon convicted of murder.  After his case was reversed, 

the prosecution called upon a jailhouse informant to secure Rodriguez’s conviction a 

second time—an informant who allegedly received a confession shortly after the 

defendant’s arrest.  Currently litigation is underway before the Honorable Thomas 

Goethals regarding issues pertaining to informant related discovery in that case.   

For purposes of this motion, Rodriguez has several areas of significance.  It appears 

that the prosecution did not disclose a Sixth Amendment violation perpetuated by 

investigators prior to the re-trial of Rodriguez, and chose to hide the informant background 

of a witness in a report that replaced his name with “Confidential Informant #1.”  It also 

appears that the OCDA never revealed to other defendants in cases, which involved those 

investigators, per Brady, that they had purposefully directed an informant to elicit 

statements from a represented defendant.  Perhaps more importantly, an in camera hearing 

in 2005 confirmed OCSD’s long-held refusal to disclose Brady evidence contained in 

TRED records—absent a court order—and the decision to stay the course of non-disclosure 

even after a judge’s ruling that they do not have absolute protection from disclosure.  

  2.  Summary of Charges and Procedural History 

On July 30, 1998, Henry Rodriguez was charged with two counts of murder, one 

count of conspiracy to commit murder, and a special circumstance allegation of multiple 

murders, involving the killing of Jeanette Espeleta (“Espeleta”) and her unborn child.  
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(Minutes in People v. Rodriguez, Super. Ct. Orange County, No. 98NF2206, attached 

herein as Exhibit I1.)  Rodriguez’s first trial began on July 17, 2000.  (Exhibit I1.)  On July 

28, 2000, Henry Rodriguez was convicted by a jury of first-degree murder, second-degree 

murder, and conspiracy to commit murder.  The jury found the multiple murders special 

circumstance allegation untrue.  (Exhibit I1.)  Former Assistant DA Walter Schwarm—

presently a judge in the Superior Court of Orange County—was the prosecutor for 

Rodriguez and his co-defendants.  (Exhibit I1; Minutes in People v. Gray, Super. Ct. 

Orange County, No. 98NF2206, attached herein as Exhibit J1; Minutes in People v. Tovar, 

Super. Ct. Orange County, No. 98NF2206, attached herein as Exhibit K1.) 

 On August 1, 2000, Nick Gray’s (“Gray”) trial for the same crimes began.  (Exhibit 

J1.)  He was charged with two counts of murder and conspiracy to commit murder.  On 

August 10, 2000, his jury hung and the presiding judge declared a mistrial.  (Exhibit J1.) 

 On August 17, 2000, Richard Tovar’s (“Tovar”) first trial began.  (Exhibit K1.)  He 

was charged with two counts of murder, one count of conspiracy to commit murder, and 

two special circumstance allegations of multiple murders.  (Exhibit K1.)  Following his 

conviction, Rodriguez entered into an agreement with the prosecution to testify against 

Tovar.  (People v. Tovar (Cal. Ct. App., June 30, 2003, G028242) 2003 

Cal.App.Unpub.LEXIS 6458, p. *2.)  Rodriguez was set to provide testimony against 

Tovar on August 22, but that same day decided not to testify.  (Id. at p. *6.)  Judge Richard 

Weatherspoon expressed his concern over the fact that the prosecutor had mentioned to the 

jury in his opening that Rodriguez was going to testify.  (Ibid.)  The prosecutor had 

outlined what he expected Rodriguez’s testimony to be, and told the jury that Rodriguez 

had been found guilty of murder.  (Id. at p. *3.)  Judge Weatherspoon urged defense 

counsel to file for a mistrial.  On August 23, 2000, a defense motion for mistrial was filed 

and granted.  (Ibid.) 

 On September 12, 2000, Tovar’s re-trial began with the same charges as in his first 

trial alleged.  (Exhibit K1.)  On September 13, 2000, one day after Tovar’s second trial 

began, Gray entered into a plea agreement with the prosecution in exchange for his 
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testimony against Tovar.  (People v. Tovar, supra, 2003 Cal.App.Unpub.LEXIS 6458, at 

pp. *4-5.)  On September 14, 2000, he testified against Tovar.  (Exhibit K1.)  On 

September 28, 2000, a jury convicted Tovar on all counts and found true the special 

circumstance allegations of multiple murders.  (Exhibit K1.) 

 All three men were sentenced on November 3, 2000.  Rodriguez was sentenced to 

40 years to life.  (Exhibit I1.)  Tovar was sentenced to life without the possibility of parole.  

(Exhibit K1.)  Gray, who pled to voluntary manslaughter, was sentenced to 11 years in 

state prison.  (Exhibit J1.) 

 In June of 2003, Henry Rodriguez’s conviction was reversed on appeal and 

remanded for a new trial.  (People v. Rodriguez (Cal. Ct. App., June 30, 2003, G028236) 

2003 Cal.App.Unpub.LEXIS 6454, p. *29.)  The court of appeal found that Rodriguez’s 

confession to the police should not have been admitted at his trial, as it was obtained in 

violation of his Miranda rights.  (Id. at p. *12.)  In March of 2005, Gray, who still had 6 

years of his 11-year sentence remaining, received a reduction of his previously agreed upon 

sentence in exchange for his testimony at Rodriguez’s retrial.  (Exhibit J1.)  Gray was 

given credit for time served and sentenced to three years formal probation.  (Exhibit J1.) 

 In January of 2006, Rodriguez was retried on two counts of murder and one count of 

conspiracy to commit murder.  (Exhibit I1.)  On January 30, 2006, he was convicted on all 

counts.  On March 17, 2006, he was sentenced again to 40 years to life.  (Exhibit I1.) 

3.  Summary of Facts
45

  

 On July 17, 1998, Jeanette Espeleta, who was eight months pregnant, was murdered.  

(People v. Rodriguez, supra, 2003 Cal.App.Unpub.LEXIS 6454, at p. *3.)  Less than a 

month before her death, she filed forms at the district attorney’s office initiating the 

                                              

45
 Summary based on companion appellate opinions People v. Rodriguez, supra, 2003 

Cal.App.Unpub.LEXIS 6454; and People v. Tovar, supra, 2003 Cal.App.Unpub.LEXIS 

6458. 
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process for collecting child support from Richard Tovar.  (Id. at p. *1.)  In these forms, she 

named Tovar as the father of her unborn child.  (Id. at p. *3.) 

 A few days before Espeleta was killed, Tovar commented to Henry Rodriguez, “She 

gets me so mad, I just want to kill her.”  (Ibid.)  Rodriguez understood that comment to 

refer to Espeleta.  (Ibid.)  Two days before the murder, Tovar and Rodriguez asked Kari 

Tune (“Tune”) to lend them her car.  (Ibid.)  Tune was Rodriguez’s girlfriend at the time.  

(Ibid.)  The pair had the windows of her car tinted, telling Tune that they had done it as a 

gift for her.  (Ibid.) 

 The day before the murder, Tovar and Rodriguez went to a watercraft rental shop. 

(Ibid.)  July 16 also happened to be Rodriguez’s birthday.  According to Rodriguez, Tovar 

told him he was renting the boat to take him out for a day on the ocean, as a birthday 

present.  (Id. at p. *4.)  The night before the murder, Tovar spent the night at the home of 

his friend Nicholas Gray.  (Ibid.)  Tovar had Gray phone a friend in an effort to procure a 

small handgun, though Gray’s effort was unsuccessful.  (Ibid.)  

 The next morning, Rodriguez drove Tune to work in her car.  Tune mentioned to 

Rodriguez that Tovar had asked her if he could borrow her car that day, to pick up Espeleta 

from work.  (Ibid.)  Rodriguez told her that he “had a funny feeling that [Tovar] was going 

to do something.”  (Ibid.)  After dropping her off at work, at about 8:30 a.m., Rodriguez 

called Tune to warn her not to let Tovar borrow her car.  He told her that Tovar was, 

“going to do something stupid, he wants to hurt her.”  (Id. at p. *5.) 

 Sometime later that morning, Tovar picked Rodriguez up from his home.  (Ibid.)  At 

around 10:30 a.m., the pair then went to a Home Depot where Tovar made some purchases.  

(Ibid.)  He bought black plastic sheeting, quick links, and carpet cleaner.  (Ibid.)  After 

leaving the Home Depot they went to Rodriguez’s home, where Tovar asked to borrow two 

25-pound weights from Rodriguez.  (Ibid.) 

 At around 2:00 p.m., Espeleta was walking to lunch with a coworker.  (Id. at p. *2.)  

While they were walking, the coworker heard Espeleta exclaim, “Oh my God, that’s my 

baby’s father.”  (Id. at p. *5.)  Espeleta then said she had to leave and ran towards her car 
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looking shocked and anxious.  (Id. at pp. *5-6.)  Her coworker stated that she saw a dark-

color sports utility vehicle pass by during Espeleta’s exclamations.  (Id. at p. *5.)  

 At 3:57 p.m., Rodriguez was riding in Tune’s car and received a page from Tovar.  

(People v. Tovar, supra, 2003 Cal.App.Unpub.LEXIS 6458, at p. *3.)  Upon arriving at 

Tune’s home, Rodriguez placed a phone call.  (People v. Rodriguez, supra, 2003 

Cal.App.Unpub.LEXIS 6454, at p. *6.)  At 4:02 p.m., Tovar called Gray and then showed 

up at his home not long after.  (People v. Tovar, supra, 2003 Cal.App.Unpub.LEXIS 6458, 

at p. *3.)  Tovar drove to Gray’s home in Espeleta’s car.  (Ibid.)  Gray saw her dead body 

in the car and helped Tovar cover the car so they could push the body into the trunk of the 

car without being seen.  (Ibid.)  They then went to back to Tovar’s home, and picked up 

Tovar’s Ford Explorer along with the rented boat.  (Ibid.)  Taking both vehicles with them, 

the pair went to Tune’s home to pick up Rodriguez.  (Id. at p. *4.) 

 Though Rodriguez and Tune had plans for the evening, upon the arrival of Tovar 

and Gray, Rodriguez told her he had to go and broke their plans.  (People v. Rodriguez, 

supra, 2003 Cal.App.Unpub.LEXIS 6454, at p. *6.)  Rodriguez claimed he felt forced to 

go along, as he felt threatened when he saw Tovar had a gun tucked into his waistband. 

(Ibid.)  The three traveled to a cul-de-sac, with Tovar driving Espeleta’s Honda and Gray 

driving the Explorer with Rodriguez as a passenger.  (Ibid.)  Once there, Rodriguez saw 

Tovar open the trunk.  (Ibid.)  He saw Espeleta’s leg as Tovar wrapped her body in the 

plastic sheeting.  (Ibid.)  Then, Tovar and Gray loaded her body onto the boat.  (Ibid.)  

They all drove to the Long Beach Marina and launched the boat.  (Ibid.)  The chains and 

weights were then wrapped around Espeleta’s body, she was thrown into the ocean, and the 

men returned to shore.  (Id. at pp. *6-7.) 

 Tovar then drove Espeleta’s car to Mexico, where he purportedly burned it.  (Id. at 

p. *7.)  The next day, Tovar returned to Gray’s home.  About a week later, all three men 

were arrested.  (People v. Tovar, supra, 2003 Cal.App.Unpub.LEXIS 6458, at p. *4.) 
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4.  Rodriguez’s Conviction Gets Reversed in 2003 

 The Court of Appeal reversed Rodriguez’s conviction, concluding that both non-

Mirandized and subsequently Mirandized statements had been obtained unlawfully.  

(People v. Rodriguez, supra, 2003 Cal.App.Unpub.LEXIS 6454, at pp. *19-22.)  In 

analyzing the defendant’s subsequent testimony and the issue of whether the erroneous 

rulings had been harmless, the court of appeal stated: 

Next we consider whether the error in admitting those statements was 

nevertheless harmless.  It was not.  That is not to say that, even in the 

absence of defendant’s pretrial statements, he could not have been found 

guilty beyond a reasonable doubt of being an accessory to murder in light of 

the other evidence which showed he helped dispose of the victim’s body.  

[Citation.]  But he was not charged with being an accessory to murder, and 

the jury was never instructed on that offense.  

We cannot assume defendant would have testified had the statements 

been suppressed.  [Citation.]  Absent evidence of the pretrial statements or 

defendant’s trial testimony, there was little evidence to show he was aware of 

Tovar’s plan to kill the victim or that he actively participated in the 

conspiracy.  We therefore do not find that other evidence, i.e., the boat rental 

and Tune’s testimony, substantial enough to have convinced the jury of 

defendant’s guilt on the charged offenses beyond a reasonable doubt.  

Consequently, we conclude the error in admitting his pretrial statements was 

not harmless beyond a reasonable doubt.  [Citations.]  (Id. at pp. *22-23.) 

5.  DA Introduces Its Case Savior After Reversal: Informant Michael 

Garrity Emerges 

After the reversal, there was seemingly little chance of achieving a murder 

conviction absent an additional witness who could supply statements from Rodriguez.  

That individual would be Michael Garrity (“Garrity”), the inmate described as 

“Confidential Informant #1” in a report written by Detective Sean Fares (“Fares”), which 

was apparently provided before trial.
46

  (Sean Fares, Fullerton PD Investigation Reports, 

                                              

46
It originally appeared, based upon evidence and a declaration by an attorney for 

Rodriguez during his first trial that the defense had not received any evidence whatsoever 

about an informant prior to his first trial (Declaration of Lorrie Walton, dated Apr. 29, 

2014, attached herein as Exhibit P1; Defendant’s Summary of Motion to Dismiss the Death 
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dated Sept. 21, 1999, attached herein Exhibit O1; E-mail from Deputy DA Dennis Conway 

to James Crawford and Pat O’Sullivan, dated Jan. 4, 2005, attached herein as Exhibit Y9.)   

6.  Decade-Old Litigation About the TREDs 

One of the major issues currently surrounding People v. Henry Rodriguez, as it 

relates to these proceedings, is the disclosure and the litigation surrounding the disclosure 

of informant Garrity’s TREDs.  In 2005, Rodriguez’s counsel subpoenaed records from the 

OCSD and an in camera hearing was conducted.
47

  During that hearing, Deputy County 

Counsel Laura Knapp (“Knapp”) and the custodian of records, Sergeant James Fouste 

(“Fouste”), asserted that informant Garrity’s TRED file was not discoverable because “the 

confidential nature outweighs the defendant’s need.”  Deputy County Counsel and the 

Special Handling supervisor, who was serving as the Custodian of Records, argued the 

following: (1) the information was not relevant to the request; (2) “these records are highly 

confidential investigatory files, which are not written or created and should not be 

disclosed given that they are effectively stream of consciousness, thoughts of the jail staff,” 

who “don’t think it is ever going to be discovered;” (3) “Garrity has a right to privacy in 

his jail file;” and (4) “general security concerns,” such as it causing inmates “to be less 

likely to speak with” deputies in the future, thereby potentially allowing an informant to be 

harmed in the general population.  (Reporter’s Transcript (Pretrial), People v. Henry 

Rodriguez, Super. Ct. Orange County, No. 98NF2206, Mar. 25, 2005, pp. 5, 7, 15, 26-27, 

                                                                                                                                                     

Penalty, People v. Wozniak, Super. Ct. Orange County, No. 12ZF0137, filed Jan. 22, 2015, 

attached herein as Exhibit X9).  However, Defendant Wozniak recently obtained a 

communication indicating that the OCDA provided two reports with three informants 

identified as “Confidential Informant #1,” “Confidential Informant #2,” and “Confidential 

Informant #3.”  (Exhibit O1.)  The significance of the original discovery and how it was 

presented will be further discussed herein. 

47
 See generally Orange County Sheriff-Coroner’s Notice of Motion and Motion to Quash 

Subpoena Duces Tecum, People v. Henry Rodriguez, Super. Ct. Orange County, No. 

98NF2206, filed Mar. 23, 2005, attached herein as Exhibit L9. 
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36, attached herein as Exhibit V8.)  The court, however, disagreed that those reasons 

supported non-disclosure and addressed several of the arguments raised. 

First, the court explained,  

I think this is all discoverable.  It is just a question of what information -- I 

know you have a general privacy objection, Ms. Knapp.  And within the 

general parameters regarding confidential informant information, some of 

this information is relevant if he was working as a confidential informant on 

other cases which is the whole thrust of the subpoena duces tecum.  (Exhibit 

V8, at p. 24.) 

Specifically in regard to the Deputy County Counsel’s assertion that the information was 

irrelevant, the court held,  

Basically, what they are looking for is what deals may have been cut by law 

enforcement with Mr. Garrity to testify in other cases.  And, for a limited 

purpose, that’s discoverable. 

Like the court indicated to counsel out there, it is discoverable if he is 

working as a C.I. and has a, quote unquote -- I know this is overbroad -- 

snitch jacket.  (Exhibit V8, at p. 26.)   

In response to Knapp’s third and fourth points, the court stated, “But, other individuals, if 

there are safety concerns, I am not real impressed from a legal technical standpoint with 

privacy concerns, with security concerns.”  (Exhibit V8, at p. 26.)  Hence, the court found 

the items that were discoverable could “be redacted in such a way as to perhaps if there is 

some other information in there . . . [t]hat really doesn’t have anything to do with his 

[discovery] request,” then that could be redacted.  (Exhibit V8, at p. 35.)  Finally, when 

Knapp restated her “stream of consciousness” objection, the court again rejected the 

argument, emphasizing that irrelevant information could similarly be redacted.  (Exhibit 

V8, at pp. 36-37.)  Hence, on March 25, 2005, the Honorable Frank F. Fasel ordered 

County Counsel to provide a copy of the requested records, including Garrity’s TRED, to 

the court.  (Exhibit V8, at p. 40.)  The minutes reflect that records were delivered to the 

court.  The pending litigation before Judge Goethals will address a number of issues 

including the reasons that the TRED for Garrity was apparently never received by the 

defense. 
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7.  Significance of the In Camera Ruling to the Continuing TRED 

Disclosure Practices 

Based upon the statements by both Knapp and Fouste, there is every reason to 

believe that since the inception of the TRED system
48

 Special Handling deputies and others 

who were authorized to make entries into the TRED system, systematically refused to 

disclose any evidence contained in TRED files to the defense or even considered disclosure 

responsibilities under Brady as it related to TRED files—except perhaps in the few, rare 

instances where the TREDs were reviewed by a court pursuant to a subpoena and then 

ordered to be disclosed.  On March 25, 2005, the ruling by former Orange County Superior 

Court Judge Frank Fasel made it clear that (1) the information contained in Garrity’s 

TRED was relevant and discoverable; (2) defendant’s rights outweighed any privacy or 

general safety concerns; (3) irrelevant information unrelated to the discovery request (such 

as home telephone numbers) could be redacted; and (4) the “stream of consciousness” 

objection was not an exception to Brady. 

Thus, any misconception (or excuse of misconception) that TREDs were somehow 

exempt from Brady because they were created in a “stream of consciousness,” or that 

privacy and other general security concerns could serve as an absolute basis for non-

disclosure, was effectively corrected with the discovery order.   

Nevertheless, more than 10 years later, county counsel continues to make the 

same blanket objections to disclosure of TREDs—regardless of whether the TREDs 

contain Brady information—thereby sending the message loud and clear that Special 

Handling deputies need not independently contemplate whether their entries must be 

disclosed pursuant to Brady.
49

  On June 25, 2015, a hearing was held in regards to the 

                                              

48
 According to Fouste’s statements in the in camera hearings, the computerized version of 

TRED became operational in 1990.  (Exhibit V8, p. 25.) 

49
 Cf. Reporter’s Transcript (Pretrial Hearing), People v. Wozniak, Super. Ct. Orange 

County, No. 12ZF0137, Dec. 16, 2014, pp. 504-506, attached herein as Exhibit J5.  
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2005 subpoena duces tecum litigation.  (Reporter’s Transcript (Writ of Habeas Corpus), In 

re Henry Rodriguez, Super. Ct. Orange County, No. M-15746, June 25, 2015, attached 

herein as Exhibit W8.)  Deputy County Counsel Liz Pejeau (“Pejeau”)—appearing on 

behalf of Knapp—made essentially the same arguments against disclosure offered by 

Knapp in 2005, emphasizing that “the constitutional right to privacy appl[ied],” as well as 

general security concerns due to the possibility of inmates being reluctant to share 

information.  (Exhibit W8, at pp. 30, 34-35, 41.)  This time it was Judge Goethals who 

dismissed the relevance and privacy objections.  (Exhibit W8, at pp. 35, 44-45.)   

Pejeau also attempted to bolster the security argument by adding that if the TRED 

was released “inmates could discern how the classification system works and they could 

manipulate that system to be placed where they would like to be placed.”  (Exhibit W8, at 

p. 40.)  Although the court conceded that that was “a legitimate concern,” after having read 

the documents in question, the court concluded that there was nothing within “these 

particular documents that would give even the most clever inmate any particular insight 

into how he or she might manipulate the classification or housing system at the jail.”  

(Exhibit W8, at pp. 41-42.)  And when asked to identify which documents would allow an 

inmate to game the system, Pejeau responded, “I don’t know that I could point to 

something specific”—stating reluctance due to the sealed nature of the documents.  

(Exhibit W8, at p. 42.)  However, the TREDs in In re Rodriguez were already in the public 

domain.  (Exhibit W8, at p. 49.) 

8.  Efforts to Avoid Brady Responsibilities and Place Onus for Discovery 

Decisions on the Judiciary 

One of the most alarming aspects of how the OCSD (and the OCDA) have 

addressed Brady responsibilities related to jailhouse informants’ records and files retained 

by the OCSD, has been the effort to shift their responsibility to the judiciary.  The 

approach, simply stated, is to view disclosure determinations as a burden that only needs to 

be met if backed into a judicial corner.  The realization that follows from the study of 

Rodriguez—the rare case where an informant is specifically identified and counsel adeptly 
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frames the request triggering the OCSD to bring the records—is that there are scores of 

cases in which relevant and favorable evidence was never considered for disclosure by 

either the OCSD or a court. 

The dialogue in chambers demonstrates a fundamental lack of appreciation for 

Brady and due process by both the OCSD and its legal representative.  The need of the 

government to relinquish evidence regarding Garrity’s informant background hardly was 

an issue of dispute both in terms of analyzing the pending Massiah issue and the credibility 

of Garrity.  The TREDs in the OCSD’s possession included Garrity’s statement on 

February 15, 1999, that he “is an informant for Riverside So. [sic].”  (Redacted TRED file 

for Michael Garrity, attached herein as Exhibit M9.)  In 2005, Garrity had been disclosed 

as a witness, along with his local informant efforts on at least three cases.  There was no 

rational basis for withholding this entry, for instance.  There are numerous additional 

entries about Garrity’s role as an informant including an entry stating that he was 

“RECLASSED LVL1 AND WILL BE HOUSE IN MOD N.  HE IS VERY 

COOPERATIVE AND HAS APPARENTLY PROVIDED STAFF INFO.  HE WAS 

ADVISED TO NOTIFY STAFF SHOULD HE HAVE ANY PROBS AND IS AWARE 

PC STATUS WILL RESULT IF PROBS CONTINUE.”  (Exhibit M9, at p. 2.)  As will be 

discussed, this entry shares a striking similarity with entries made in the TREDs of 

informants, such as Fernando Perez, Oscar Moriel, and Alexander Frosio, created over a 

decade later indicating that Special Handling had selected Garrity’s classification level to 

increase his chances of success as an informant.  As with their classification decisions with 

the other identified informants, Special Handling wished to avoid having Garrity placed as 

a “Level 5” inmate, which would require him to where a blue band.
50

  

                                              

50
 Although the blue band serves as a warning system for most inmates that the person 

wearing the band may be an informant, the prosecution would argue that it did not deter 

Rodriguez from talking to Garrity.  As will be discussed, Garrity was subsequently 

reclassified and placed in a cell next to Rodriguez, who was also in protective custody.  Of 

course, Level 5 protective custody inmates, on occasion, will make statements to other 

Level 5 inmates—as that is the only inmate category with whom they have regular contact. 
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The responsibility for seeking further disclosure of relevant informant related 

documents did not end with the Sheriff’s Department.  During the in camera hearing, 

Fouste stated that he had shared a letter with Deputy DA Conway he had written on behalf 

of Garrity, recognizing his informant assistance within the jail.  That letter placed the 

prosecutor on notice of additional informant work and the reasonable likelihood that Fouste 

and his unit were in possession of additional information about the services Garrity 

provided.  It does not appear that any efforts were undertaken by the OCDA to ensure that 

all Brady mandated evidence related to Garrity’s jailhouse informant efforts were disclosed 

to the defense. 

9.  Other Disclosure Issues That Emerged Out of the Rodriguez 

Litigation   

a.  The Re-Trial of Rodriguez 

Senior Deputy District Attorney Cameron Talley took over the prosecution of 

Rodriguez in 2006 after the reversal at Rodriguez’s second trial in 2006.  
 
(Exhibit I1.)  As 

indicated, Garrity’s testimony was critical to the prosecution case and the conviction that 

followed.  According to Garrity’s testimony, in 1999, he was in custody in the Orange 

County Jail for possession of narcotics.  (Reporter’s Transcript (Trial), People v. 

Rodriguez, Super. Ct. Orange County, No. 98NF2206, Jan. 23, 2006, p. 867, attached 

herein as Exhibit L1.)  Earlier in 1999, Garrity had informed on his cellmate named Juan 

Huizar who was facing a murder charge.  (Exhibit L1, at p. 899; People v. Rodriguez (Cal. 

Ct. App., Sept. 27, 2007, G036855) 2007 Cal.App.Unpub.LEXIS 7861, p. *11.)  After 

informing in that case, Garrity was moved into a different part of the jail.  (Exhibit L1, at p. 

899.)  Sometime after being moved, Garrity gave information to authorities on his new 

cellmate, whose last name was “Salinas.”  (Exhibit L1, at pp. 899-900.)  He told prison 

authorities that Mr. Salinas had snuck drugs into their cell.  (Exhibit L1, at pp. 899-900.)  

 As a result of his informing, Garrity was moved into protective custody.  (Exhibit 

L1, at pp. 927-928.)  Sometime in May of 1999, Garrity was placed in a cell adjacent to 

Rodriguez’s.  (Exhibit L1, at pp. 869-870.)  Rodriguez was in custody for the murder of 
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Espeleta.  According to Garrity, Rodriguez’s preliminary hearing was occurring around the 

time he and Garrity were housed together.  (Exhibit L1, at p. 887.)  Their cells were at a 

nearly 90-degree angle, so they could face each other and speak.  (Exhibit L1, at pp. 870-

871.)  According to Garrity, he and Rodriguez introduced themselves in the dayroom and 

hit it off.  (Exhibit L1, at p. 872.)  Shortly thereafter, Rodriguez began telling Garrity about 

“a girl that got killed.”  (Exhibit L1, at p. 872.)  The following exchange took place on 

direct examination of Garrity by the prosecutor:  

Q.  What did he tell you about that? 

A.  That his friend shot the girl. 

The Court:  Mr. Garrity, you are going to have to speak up a little bit and into 

the microphone.  

The Witness:  All right.  Just that his friend shot this girl, the girl, because 

she was pregnant and he didn’t want to pay child support.  

Q.  By Mr. Talley:  And did he say anything else? 

A.  That he did the planning of it.  I mean, the boat.  He had lined up a boat 

to get rid of the body, and that he was the only one who knew where the gun 

was that was used.  And all the information, if it got down to it, he would be 

the one that, you know, knew what was happening with the gun and all that.  

(Exhibit L1, at pp. 872-873.) 

 Garrity proceeded to give damaging information, describing Rodriguez’s demeanor 

as he talked about Espeleta’s death. 

Q.  And what did he say about that? 

A.  They took her out in the boat off of Long Beach.  Way out is what he told 

me, and they dumped her in the ocean. 

Q.  Okay.  Was he ever laughing about that? 

A.  He made a gesture, one like - - like, you know, like he held his nose and 

like she was going down in the water. 

Q.  Do you have recollection of whether or not he was laughing to you when 

he related this story? 

A.  Laughing.  Smiling a little.  He kind of laughed about it.  I was looking at 

him through the door then.  He smiled.  (Exhibit L1, at p. 887.) 

 During cross-examination, Garrity testified that he got involved in informing on 

Rodriguez because he feared Rodriguez would be let out of jail.  (Exhibit L1, at p. 897.)  

On June 7, 1999, Garrity spoke with two Fullerton Police Department Officers about 
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conversations he had been having with Rodriguez while they were housed together in May 

and June of 1999.  (Exhibit L1, at pp. 919-920.) 

b.  Fullerton Police Department’s Initial Interviews with Garrity 

and Reports  

 As indicated earlier, a Fullerton Police Department report documented an interview 

by Detectives Fares and Anthony Sosnowski.  However, once the prosecution expressed its 

intent to call Garrity as a witness, the OCDA provided a copy of the recorded interview 

from June 7, 1999, and the associated transcript.  (Transcript of Interview of Mike Garrity, 

June 7, 1999, attached herein as Exhibit M1.)  In this interview, Garrity told the detectives 

that Rodriguez had been speaking with him about the murder of Espeleta.  Garrity stated 

that he had been talking to Rodriguez for about a month, and had received statements from 

him about the Espeleta murder five or six times.  (Exhibit M1, at pp. 13-14.)  The 

detectives met with Garrity at least three times in 1999 about the conversations he was 

having with Rodriguez, and collected notes made by him at least as many times.
51

  The 

transcript of the first interview between Fullerton Police and Garrity was introduced at the 

2006 re-trial of Rodriguez.  (Exhibit N1, at pp. 33-34.)  

 Earlier in the interview, Garrity stated that he had obtained statements from another 

defendant charged with murder, named “Jhuezar,” per the transcript.  (Exhibit M1, at p. 6.)  

Garrity provided those statements to the Anaheim Police Department, and the suspect’s 

                                              

51
 At the pretrial hearing to exclude Garrity’s testimony, the prosecutor referred to three 

interviews between the police and Garrity—although Defendant Wozniak was only able to 

obtain the original interview: “Mr. Talley:  Likewise, to reiterate, the only subject matter 

the People wish to introduce at trial is the subject matter contained within the first 

interview, not the second two interviews. . . . The additional two interviews the People are 

not asking to have introduced.”  (Reporter’s Transcript (Hearing to Exclude Garrity’s 

Testimony), Jan. 5, 2006, pp. 33-34, emphasis added, attached herein as Exhibit N1.)  

According to two reports written by Sean Fares on the subject, his interactions with Garrity 

comprised of three recorded meetings, dated June 7, 1999, June 15, 1999, and September 

16, 1999, and also a collection of notes (written by Garrity) from Confidential Informant 

#2 on June 21, 1999.  (Exhibit O1.)  
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name was actually Juan Huizar.  (Exhibit M1, at p. 6.)  While looking through the 

paperwork, which included notes about conversations with Rodriguez, Garrity stated that 

the other materials were about his “sentence reduction.”  (Exhibit M1, at p. 12.)   

 Additional questions led to further details about the matters on which he was 

informing.  Garrity stated “I informed on a guy that smuggled methamphetamine.”  

(Exhibit M1, at p. 25.)  He then obtained and shared statements on Huizar.  Garrity was 

then placed in protective custody.  (Exhibit M1, at p. 26.)  Seemingly suggesting that he 

could get additional information, Garrity said, “Henry’s ready to snap.  He’s gonna snap.  

He’s gonna snap (inaudible).”  (Exhibit M1, at p. 27.) 

 The investigators responded by delineating specific areas of inquiry for Garrity to 

focus upon, such as the location of the victim’s car and the location where the body was 

dumped: 

Sosnowski:  But a couple things we’re gonna want to know, if you, if you 

can, uh, solicit it from him, um, is where’s the car.  More specifically than 

just Mexico.  Maybe you can get him to tell you that somehow.  Anywhere in 

Mexico, you know, what town, city.  Um, maybe something a little more 

specific about where he dumped the body.  You know, you’re saying it’s at 

Long Beach but where?  (Inaudible).  Next to a boat?  Did they take it out in 

the ocean?  How far?  Um, you know, something more along those lines.  

(Exhibit M1, at p. 32, emphasis added.) 

 They returned to the topic later in the conversation, and added to Garrity’s list of 

inquiries for the informant to focus on with Rodriguez, including finding out how and 

where the victim died: 

Sosnowski:  And, uh, if you could, if you could solicit those couple things 

that we asked you, specific.  

Garrity:  That car, where it is and . . . 

Sosnowski:  Yeah, specifically where it is.  

Garrity:  . . . where’s the body.  

Sosnowski:  And if you know (inaudible) know a little bit more about how, 

did she die.  

Fares:  How did she die? 

Sosnowski:  How they did it and where.  (Exhibit M1, at p. 36.) 
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The detectives also instructed Garrity on specific time frames when he should speak to 

Rodriguez, such as after court appearances, because those were times he would be most 

likely to speak about his case: 

Fares:  Yeah.  Yeah.  Maybe I’ll just, uh, come by late next week, uh, you 

know, just . . . 

Garrity:  He’s due in court.  That’d be the time, like after he gets back from 

court. 

Fares:  Okay. 

Garrity:  That day after that. 

Fares:  He seemed to talk more though after he got back from court? 

Garrity:  Yeah.  He breaks out with a lot of things and then he puts himself in 

it (inaudible.).  (Exhibit M1, at p. 37.) 

Additionally, the detectives wanted the information in writing, with a date and time placed 

on each note: 

Sosnowski:  And if you can, as he tells you things, like you were before . . .  

Fares:  Jot them down.  

Sosnowski:  . . . mean, and not just jot them down but could you put a date on 

them?  

Garrity:  Sure.  

Sosnowski:  You know what day each day is?  

Garrity:  (Inaudible) calendar (inaudible)  

Sosnowski:  Yeah.  Write the date on it.  And then, um, actually if, you 

know, date and time and then what he's actually saying.  

Garrity:  Okay.  (Exhibit M1, at p. 35.)  

c.  Fares’ Report Regarding Garrity Versus the Transcript 

 It appears that at the time of Rodriguez’s first trial, the prosecution was convinced 

that the benefits of Garrity’s testimony at trial were not worth the accompanying and 

significant problems, especially with their correct belief that Rodriguez’s statements would 

be admitted at trial.  However, studying the report alongside the transcript turned over after 

the reversal, it is clear what the investigators intended to accomplish.  The report falsely 

projects a clear and unequivocal confession by Rodriguez, while the transcript suggests 

otherwise.  Although the report did not hide the existence of the informant or the fact that 

the interviews were recorded, in 1999, investigators apparently hoped to discourage the 
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defendant(s) from seeking both the recorded version of the interviews and the informant’s 

identity.  And considering how the first report described the communications between 

Confidential Informant 1 and Rodriguez, the prosecution correctly believed the defendants 

would have little incentive to pursue further disclosures regarding the informant and his 

recorded conversations with Rodriguez. 

 Additionally, the prosecution knew that the first report also misled by omission.  For 

instance, Fares conveniently left out the obviously critical fact that the confidential 

informant was a repeat informant, who during his jail stay had provided statements he had 

obtained from two other inmates, including one charged with murder.  Fares’ statement 

that “he/she felt this was the right thing to do” in coming forward is reminiscent of many 

self-serving descriptions offered by informants, law enforcement officers, and prosecutors, 

as discussed throughout this motion.  (Exhibit O1, at p. 2.)  During the second interview, 

the detective wrote that the confidential informant “stated that the only reason why he/she 

was providing this information to the Fullerton Police Department was because he/she 

thought it would be the right thing.”
52

  (Exhibit O1, at p. 3.)  As with other cases discussed 

in the motion, members of the OCDA and law enforcement have understandably 

recognized that representations about an inmate’s altruistic motives for informing are far 

more credible when contradictory evidence is secreted.  Without revealing that Garrity was 

a repeat informant who was also seeking a modification of his sentence, it would have 

seemed implausible to Defendant Rodriguez that there could have been a viable challenge 

to the statements—which is exactly what the investigators wanted.  Subsequent discovery 

in fact confirmed that the efforts at modification included a motion in which the Garrity’s 

                                              

52
 These summaries could have been just as easily spoken by Assistant DA Dan Wagner, 

who falsely wrote that Fernando Perez “has not been given or promised any reduction in 

his sentence” (Exhibit Y2, at p. 40), or 30 years earlier by then Deputy DA James 

Cloninger when he wrote a letter to the Utah Department of Corrections on Informant 

Cochrum’s behalf explaining that “Mr. Cochrum has never even hinted or suggested that 

his testimony in the murder cases in question was contingent upon his receiving some 

benefit from law enforcement” (Exhibit Q, at p. 973). 
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attorney wrote that, “Mr. Garrity has also been a model inmate while in custody.  He has 

aided with several matters of jail security providing information to Deputy Foust [sic] of 

the Special Handling Department.  Mr. Garrity has also provided information relevant to 

several pending cases, as well.”  (Notice of Motion to Modify Sentence, People v. Michael 

Garrity, Super. Ct. Orange County, Nos. 88CN00966, 96CM05651, 96CF1973, filed Nov. 

15, 1999, p. 3, attached herein as Exhibit K10.) 

 But perhaps the most egregious of the omissions was the decision by the detective to 

describe Garrity later obtaining additional information from Rodriguez without including 

the fact that this only came after law enforcement instruction that was in clear violation of 

statutory and constitutional provisions. 

10.  Henry Rodriguez: Massiah and 4001.1(b) Violations 

The law prohibiting jailhouse informants from eliciting statements from charged 

defendants, as detailed by the Supreme Court of the United States in Massiah v. United 

States, has been described in other sections of this motion.  Significantly, the California 

legislature created a statutory prohibition on such conduct, as well.  Responding to the 

jailhouse informant scandal in the late 1980s, Penal Code section 4001.1, subdivision (a), 

was passed and became effective on January 1, 1990.  Subdivisions (b) and (c) state the 

following: 

   (b)  No law enforcement agency and no in-custody informant acting as an 

agent for the agency, may take some action, beyond merely listening to 

statements of a defendant, that is deliberately designed to elicit incriminating 

remarks. 

   (c)  As used in this section, an “in-custody informant” means a person 

described in subdivision (a) of Section 1127a.  (Pen. Code § 4001.1.) 

Section 1127a describes an in-custody informant as “a person, other than a codefendant, 

percipient witness, accomplice, or coconspirator whose testimony is based upon statements 

made by the defendant while both the defendant and the informant are held within a 

correctional institution.”  (Pen. Code § 1127a.) 
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Garrity was unarguably an “in-custody informant.”  Several statements made by the 

detectives in the recorded interview of Garrity show that the detectives blatantly violated 

section 4001.1(b) by aiding and abetting Garrity to “take some action, beyond merely 

listening to the statements of a defendant, that is deliberately designed to elicit 

incriminating remarks.”  (Pen. Code § 4001.1(b).)  The prohibited action involved the 

detectives not only encouraging Garrity to elicit statements, but also guiding the types of 

questions that Garrity should ask Rodriguez.  As discussed, they delineated specific areas 

of inquiry for Garrity to focus upon, such as the location of the victim’s car and the 

location where the body was dumped.  (Exhibit M1, at p. 32.)  They returned to the subject 

later asking if Garrity “could solicit those couple things” about the location of the body, 

how she died, and how the murder was accomplished.  (Exhibit M1, at p. 36.)  Also 

discussed above, the detectives even introduced ideas about the best time to try to extract 

additional information.  (Exhibit M1, at p. 37.) 

 According to the police report—Defendant Wozniak does not have a copy of the 

transcript of subsequent interviews—just seven days later Garrity reached out to the 

detectives, and in an interview described how the victim was killed and where her body 

was likely to be found, as well as the possible location of the vehicle—in literally perfect 

response to the requested Massiah violation of the detectives.  (Exhibit O1, at p. 3.)  The 

fact that the prosecution team hoped in 1999 to never disclose the actual interviews with 

Garrity is demonstrated by another report by Detective Fares, dated September 21, 1999.  

The report, which also referred to Garrity as Confidential Informant #1, and stated that 

“[w]e informed Confidential Informant #1 that we came down to speak to him/her at 

his/her request and that we did not ask him/her to do anything for the Fullerton Police  

Department regarding this case.”  (Exhibit O1, at p. 5.)  Nothing could be further from the 

truth, though but for the appellate court’s reversal of the conviction in Rodriguez’s first 

trial, this inconsistency would have never been revealed. 

 The blatant willingness of detectives to direct Garrity in violation of constitutional 

and statutory prohibitions—and then mislead overtly and by omissions— would be more 
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stunning if it were not for the wide array of informant misconduct that has occurred in this 

county for decades.  Yet, the brazenness of their actions and the lack of accountability 

provide more evidence that members of the District Attorney’s office and local law 

enforcement operate without any fear that they will face consequences for violating the 

Sixth Amendment or Brady.  

11.  Brady Violation 

Obviously, prosecution teams willing to either blatantly violate discovery provisions 

or invent false legal justifications for the concealment will not thoughtfully analyze their 

own conduct to determine whether their investigative actions are discoverable under Brady.  

However, legal violations by the investigators in Rodriguez were unquestionably 

discoverable per Brady—and not just in Rodriguez, but in every case where Fares and 

Sosnowski served as investigators since the date of the interview.  The prosecution 

hoped and believed that they had a confession from Rodriguez that was sufficient to prove 

the case—and they would have but for the court of appeal’s ruling.  On the other hand, the 

conduct of the police, if revealed, included a patently improper effort to direct the 

informant to obtain information in violation of the law.  As discussed, the opportunity to 

introduce additional inculpatory statements was likely determined not to be worth the price 

of exposing significant governmental misconduct.  Members of the prosecution team 

perhaps foresaw the possibility of getting the worst of both worlds.  For instance, a court 

may have elected to exclude the statements to Garrity, while allowing the questioning 

about the efforts to boldly and illegally obtain evidence against Rodriguez.   

Significantly, the investigators’ conduct in violating Massiah and Penal Code 

section 4001.1, subdivision (b); covering up that effort; and authoring misleading 

statements created a career-long disclosure requirement of their conduct under Brady.  

Certainly, every defendant whose case had been investigated by these detectives is entitled 

to know about their actions under Brady.  The failure to either appreciate the significance 

of this conduct or care enough about protecting the due process rights of defendants to 

disseminate the evidence to defendants offers further corroboration of why the death 
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penalty cannot be fairly imposed in this county.  It appears very unlikely that the 

prosecution took even the minimum step of entering the detectives’ misconduct in the 

OCDA’s Brady file for each of the investigators.  This seems a particularly remote 

possibility because by no later than 2002, Sosnowski was hired as an investigator by the 

OCDA, and by no later than 2009, he had become a Supervising Investigator for the 

department.  (Manzer, Orange County Authorities Looking for Suspect in Kidnapping Case 

at Long Beach Motel, Long Beach Press-Telegram (Dec. 17, 2009); Grand Jury of Orange 

County, OCDA, An In-Depth Investigation (June 2002), 

http://www.ocgrandjury.org/pdfs/dainvestigation.pdf.) 

The investigators solicited, aided and abetted, and conspired with an in-custody 

informant to violate a statute and the United States Constitution—and then Fares wrote 

misleading reports regarding those conversations and what was known.  It is certainly fair 

to ask: How many of the hundreds, if not thousands, of inmates were never properly alerted 

to their conduct that unquestionably involves moral turpitude?  

12.  People v. Gray: An Example of a How a Defendant Nearly Died in 

Prison Without Ever Receiving Mandated and Critical Discovery. 

Two weeks after Rodriguez’s conviction, the trial of Nick Gray began.  Among the 

three charged individuals, the concealment of the recorded contact with Garrity may have 

been most egregious towards Gray.  While a set of unusual events would lead to him to 

testify against Tovar and receive an extraordinarily reduced sentence, a close look at the 

evidence and his trial tells of a near-miss; a man who was just a few jurors’ votes away 

from dying in prison potentially without ever knowing of critical, withheld discovery.
53

 

It is subject to debate whether the statements by Rodriguez were helpful to Gray—

and certainly the prosecution would have likely been successful in preventing them from 

                                              

53
 As previously discussed, it is unclear whether Fares’ reports, the recordings, or Garrity’s 

notes (Garrity Correspondences, dated Aug. 20, 1999, People v. Rodriguez, attached herein 

as Exhibit N9) were discovered to Gray.   
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being admitted.  Nonetheless, the statements of Garrity are worth reviewing from the 

perspective of Gray.  Gray was charged with two counts of special circumstances murder 

and conspiracy to commit murder.  The statements that Rodriguez made to Garrity may 

have seemed unhelpful to Gray.  Rodriguez told Garrity that Gray helped Tovar load the 

body of the deceased victim up on the boat.  (Exhibit M1, at p. 8.)  Garrity also stated that, 

according to Rodriguez, Gray helped dump the body after Tovar had killed her.  (Exhibit 

M1, at p. 8.)  Gray even purportedly helped dispose of Espeleta’s car in Mexico.  (Exhibit 

M1, at p. 9.)  None of this evidence, though, directly supported Gray’s guilt for the charges 

of conspiracy to commit murder or the murder of Espeleta—and the failure of Rodriguez to 

state in his purported statement information showing that he aided and abetted in the killing 

indicated he was innocent of the most serious charges.  In Garrity’s interview, Tovar was 

described as the one who shot Espeleta.  (Exhibit M1, at p. 9.)  And it was Rodriguez who 

allegedly helped Tovar plan and prepare for the murder.  (Exhibit M1, at p. 17.)  Rodriguez 

decided to get the boat so that they could dispose of the body in the ocean.  (Exhibit M1, at 

p. 17.)  Rodriguez accompanied Tovar to Home Depot and gave him the weights.  (Exhibit 

M1, at p. 17.)  A description of the events that did not demonstrate Gray’s shared intent to 

kill. 

From the prosecution’s perspective, there was certainly no tactical benefit to turning 

over the recordings.  But for Tovar, the recordings and reports related to Garrity could have 

been introduced to establish that members of the prosecution had purposefully violated the 

law by directing a Massiah violation, and created misleading reports to cover up those 

violations.  

The failure to turn over the recordings to Gray is particularly concerning 

considering that some of the jurors in his case apparently voted to convict him of special 

circumstances murder.  If there had been unanimity, Gray would have just completed his 

sixteenth year of prison, and would have died there—ineligible for parole. 

But for a string of unforeseen events that worked to his enormous benefit, Gray, like 

far too many others discussed in this motion, would have apparently never been informed 
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that the prosecution withheld evidence of the unlawful efforts of investigators to obtain 

evidence against his co-defendant.  Is it speculative that the prosecution team would have 

never shared their improper actions?  Not at all.  If the reversal of Rodriguez’s case had not 

occurred, the prosecution team was clearly never going to turn over the discovery.  What 

about Richard Tovar, the next defendant to be discussed?  He is serving a sentence and is 

ineligible for parole.  Yet even after the reversal in Rodriguez, and the use of Garrity at 

trial, it is nearly certain that the OCDA still did not turn over the mandated discovery 

discussed herein to Tovar.  They certainly have had enough time to take action; the 

reversal in Rodriguez occurred twelve years ago. 

13.  Richard Tovar—Still Undisclosed Misconduct? 

 In Tovar’s trial, Rodriguez was set to testify for the prosecution.  As discussed, in 

his opening the prosecutor outlined the content of Rodriguez’s anticipated testimony 

against Tovar.  (People v. Tovar (Cal. Ct. App., June 30, 2003, G028242) 2003 

Cal.App.Unpub.LEXIS 6458, p. *6.)  However, on the day that he was set to testify, 

Rodriguez asserted his right against self-incrimination and declined to take testify against 

Tovar.  (Id. at p. *5.)  A motion for mistrial was filed by Tovar, and was granted by the 

judge who expressed concern over the jurors’ ability to set aside what they heard about 

Rodriguez’s testimony.  (Id. at p. *6.)  The case was ultimately retried, and Tovar was 

convicted and sentenced to life without possibility of parole. 

Prior to Tovar’s first trial, the prosecution had already convicted Rodriguez and 

completed Gray’s trial, which ultimately deadlocked.  The statements attributed to 

Rodriguez were clearly damaging to Tovar, as Rodriguez’s statements went directly to 

Tovar’s motive for the crime.  (Exhibit M1, at p. 9.)  They also indicated that Tovar 

actually shot Espeleta, dumped her body in the ocean, and took her car to Mexico.  (Exhibit 

M1, at pp. 5, 8-9.)   

 For the prosecution, just as with Gray, there was no strategical benefit to 

discovering the recordings and there was a potentially enormous downside—so they chose 

the course least likely to undermine a conviction.  But for Gray, this meant a significant, 
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missed opportunity to introduce a directed Massiah violation, and the creation of highly 

misleading reports.  This evidence could have been introduced—without also introducing 

the hearsay statements of Rodriguez—in order to demonstrate that the prosecution was 

willingly engaged in significant misconduct to obtain convictions.  By the time of Tovar’s 

initial trial, Garrity’s recorded interviews had—in all likelihood—been twice concealed.  

To disclose the notes at this trial would have also potentially led to a request for a new trial 

for Rodriguez and raised significant questions about the handling of Gray’s case. 

XVII.  Reminders of a Sullied Death Verdict: The Case of Thomas Goldstein 

 A.  People v. Thomas Goldstein  

In 2003, five years after Thompson’s execution, Thomas Goldstein (“Goldstein”) 

was released from prison after serving 24 years in custody for a murder he had always 

insisted he never committed.  The ruling and his release gained national attention and again 

offered an opportunity for somber reflection about the management of informant evidence 

by the OCDA.  (Broder, Starting Over, 24 Years After a Wrongful Conviction, N.Y. Times 

(June 21, 2004); Associated Press, Court: Release Man Wrongfully Convicted, Wash. Post 

(June 31, 2004).)  A federal appellate court decision granting habeas review of the case had 

prompted Goldstein’s release.  Its finding was based upon the perjured testimony of 

Edward Fink, and the government’s concealment of evidence that would have shown that 

he was lying.  Fink, of course, was the same jailhouse informant whose testimony was 

critical to the conviction and execution of Thomas Thompson.  

1.  Summary of Facts 

 In 1979, Thomas Goldstein lived in Long Beach.  He was 30 years old, and a 

veteran of the United States Marine Corps.  He studied engineering at Long Beach City 

College.  (Goldstein v. Superior Court (2007) 154 Cal.App.4th 482 [65 Cal.Rptr.3d 90, 

92], revd. (2008) 45 Cal.4th 218.)  Goldstein had no prior convictions and no history of 

violence.  (Goldstein v. Superior Court, supra, 154 Cal.App.4th 482 [65 Cal.Rptr.3d at p. 

92].)  On November 3, 1979, a homicide occurred a few blocks from Goldstein’s Long 

Beach apartment.  There was no evidence that Goldstein and the victim ever interacted or 
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had any contact.  (Ibid.)  On November 10, 1979, another shooting occurred near 

Goldstein’s apartment building.  An eyewitness to the second shooting claimed to have 

also seen the gunman in the earlier homicide enter Goldstein’s apartment building.  (Ibid.)  

The eyewitness was Loran Campbell (“Campbell”).  (Ibid.)  No forensic evidence linked 

Goldstein to the homicide.  (Ibid.) 

 Long Beach police showed Campbell a series of photographs, including one of 

Goldstein.  (Ibid.)  Campbell initially said he did not recognize anyone in the pictures. 

None of them matched the description he gave of the gunman.  (Ibid.)  An officer focused 

Campbell on Goldstein’s photo and asked if that was the individual Campbell saw.  

Campbell replied that it “was possible but he was not certain.”  (Ibid.)  In the police report, 

a detective wrote that Campbell said, “That looks like the man.  I’m not sure and I’m not 

positive but that looks like him.”  (Ibid.)  Based on Campbell’s supposed identification, 

Goldstein was arrested on November 16, 1979.  (Ibid.)  Campbell identified Goldstein as 

the shooter at his murder trial.  (Ibid.)  

 Following his arrest, Goldstein was taken to the Long Beach City Jail.  Two days 

after his arrest, Goldstein was housed in the same cell as Edward Fink.  (Ibid.)  Fink 

testified that Goldstein told him he was in jail because he “shot a man in a dispute over 

money.”  (Ibid.)  Fink also testified he received no benefit for working cooperating with 

the police and testifying against Goldstein.  (Ibid.) 

B.  Goldstein Released After 24 Years in Prison: Goldstein v. Harris 

 In August of 2002, Magistrate Robert N. Block held an evidentiary hearing in 

connection with a writ of habeas corpus filed by Goldstein.  (Id. at p. 93.)  At this hearing, 

Campbell recanted his identification of Goldstein, and the magistrate found his recantation 

credible.  (Ibid.)  The magistrate further found that, “It is readily apparent that Fink fits the 

profile of the dishonest jailhouse informant that the Grand Jury Report found to be highly 

active in Los Angeles at the time of Goldstein’s conviction.”  (Ibid.)  On December 27, 

2002, a district court adopted the findings of the magistrate, granted the habeas petition, 

and ordered Goldstein’s release from prison.  (Goldstein v. Harris (9th Cir. 2003) 82 
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Fed.Appx. 592, 593, 595.)  In December of 2003, the Ninth Circuit considered an appeal 

from the district court ruling which granted Thomas Goldstein’s habeas petition.  On 

December 4, 2003, the Ninth Circuit affirmed the district court’s grant of writ of habeas 

corpus to Goldstein, and again ordered his release.  (Id. at pp. 594-595.)  

According to Ninth Circuit Court of Appeals, the magistrate “issued a thorough and 

well-reasoned recommendation to the district court.”  (Id. at p. 593.)  The Ninth Circuit 

agreed with both the magistrate and trial court, and found merit to every issue raised in 

Goldstein’s habeas appeal.  (Ibid.)  In the section of the opinion titled, “All of Goldstein’s 

habeas claims have merit,” the court considered Goldstein’s claims made per Brady v. 

Maryland, Napue v. Illinois, as well as arguments that trial counsel provided ineffective 

assistance.  (Id. at p. 594.) 

 Pursuant to Brady, the court ruled that the prosecution suppressed “critical 

impeachment evidence” regarding Edward Fink and Loran Campbell, the “only two 

witnesses linking Goldstein to the murder.”  (Ibid.)  The prosecution did not disclose that 

Fink had made an agreement with law enforcement, under which Fink would receive 

sentencing consideration in exchange for his testimony against Goldstein.  (Id. at p. 593.) 

Fink was to receive a “reduced sentence on grand theft charge and a dismissal of a petty 

theft warrant.”  (Ibid.)  Among the “abundant evidence” supporting the existence of the 

agreement, was a letter from the Deputy Chief Investigator of the Long Beach Police 

Department to the Los Angeles District Attorney’s office requesting that Fink receive a 

reduced sentence in his grand theft case.  (Id. at pp. 593-594.)
54

  

                                              

54
 As to Campbell, the prosecution failed to turn over evidence that investigators were 

impermissibly suggestive during a photo lineup.  (Id. at p. 594.)  Also, officers told 

Campbell that he did not need to clarify his identification after he testified at trial, even 

though Campbell expressed concern to them that he may have only recognized Goldstein 

from a meeting they had before the murder Goldstein was charged with had even occurred.  

(Ibid.)  
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 The court held that the prosecution’s presentation of Fink’s false testimony violated 

Goldstein’s due process rights under Napue v. Illinois.  (Id. at p. 594.)  The court ruled that 

the prosecution knew or should have known that Fink falsely testified at Goldstein’s trial.  

(Ibid.)  Specifically, Fink falsely testified that he was not receiving a benefit for his 

testimony against Goldstein.  Fink further testified that he had not received consideration 

or benefits for his informant work in other cases besides Goldstein, which was also untrue.  

(Ibid.)  Lastly, the court held Goldstein’s trial counsel provided ineffective assistance of 

counsel.  (Ibid.)  Trial counsel failed to interview Campbell, the lone eyewitness in the 

case, before trial.  (Ibid.)  The Ninth Circuit agreed with the district court that there could 

be no tactical basis for deciding not to interview Campbell, especially in light of the fact 

that the prosecution’s other main witness was a “notorious jailhouse informant.”  (Ibid.)  

XVIII.  The Return of Mark Cleveland 

 With the previously discussed internal investigation into the OCDA’s misuse of 

witness Mark Cleveland in 1989—concurrently documenting evidence related to his 

credibility—it would have seemed that the agency would never again contemplate his 

return as an informant.  But within the OCDA, the perpetually dominating objective of 

winning has strangely caused history to repeat itself, with no lessons learned. 

 In 2008, Mark Cleveland returned to custody after being arrested on a warrant for a 

Third Strike case, based upon driving under the influence with priors.  Shortly after 

entering the jail, he returned to the only work that could shorten his sentence.  Cleveland 

reported obtaining admissions from five more charged defendants.  In an interview with 

detectives in one of those cases, Cleveland reflected that over the years, defendants had 

pled guilty simply knowing that he had informed on them.  (Transcript of Interview of 

Mark Cleveland in People v. Sandoval, Apr. 6, 2009, p. 6, attached herein as Exhibit Q1.)  

But that type of impact on the criminal justice system is only appropriate and fair if the 

prosecution has also shared evidence that is relevant to the credibility of the informant.   

 Of course, once prosecution teams took possession of the defendants’ statements 

obtained by Cleveland, they were required to discover those statements thirty days before 
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the trial date per Penal Code section 1054.  It appears that in at least three of the cases, 

some or all of Cleveland’s relevant writings and interviews were never turned over.  In the 

cases where he was identified as having given statements, there were then varying levels of 

Brady discovery turned over—further corroborating the lack of strict discovery compliance 

related to informants, which has infected the OCDA for decades. 

A.  People v. Jonathan Aguilar Sandoval and People v. Moises Flores 

1.  Summary 

On a weekday afternoon in June 2008, a two-door vehicle with faded paint was seen 

driving south on Durant Street.  (People v. Jonathan Aguilar Sandoval (Cal. Ct. App., Apr. 

30, 2014, G047431) 2014 Cal.App.Unpub.LEXIS 3110, p. *2.)  The occupants of the 

vehicle exchanged insults with a group of four or five males sitting outside an apartment 

building.  (Id. at p. *3.)  The group included the eventual victim, Gerardo Cisneros 

(“Cisneros”), a member of the Krazy Proud Criminals (“KPC”) criminal street gang.  One 

or more persons shouted “KPC.”  The vehicle came to a halt, and a rear passenger exited 

but quickly re-entered when Cisneros’ group gave chase on foot.  The vehicle drove away.  

Cisneros and one other companion sat down on some stairs.  (Id. at pp. *3-4.) 

About ten minutes later, a hooded young man later identified as Moises Arnaldo 

Flores (“Flores”), a Logan Street gang member, with a long handgun walked up the street.  

(Id. at pp. *4, *6.)  Flores stopped where Cisneros and his friend were seated, and fired 

several shots at them.  (Id. at p. *4.)  Cisneros’ companion escaped and Cisneros, who had 

been hit by the gunfire, stumbled up and across the street.  Flores followed him briefly, but 

then retreated.  

A gray car then appeared and stopped next to another vehicle.  (Id. at p. *5.)  The 

occupants of the two vehicles talked.  An eyewitness who knew Sandoval as a fellow 

student at the same high school saw Sandoval exit the car carrying a gun.  Sandoval ran 

toward Cisneros as Cisneros was crossing the street.  Sandoval approached him, fired five 

shots, and ran back to the gray car.  The eyewitness did not see Sandoval at school in the 

days following the shooting.  When he returned, she overheard him telling a friend, “We 
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killed a Chango.”  (Ibid.)  At trial, a detective explained that “Chango” was a disrespectful 

term in Sandoval’s gang for KPC gang members.  Cisneros died at the hospital from his 

gunshot wounds.  (Ibid.) 

A gang expert explained at trial that Sandoval’s gang, Barrio Small Town (“BST”) 

allied itself with the Logan Street criminal street gang, and that BST and Logan Street were 

in the midst of gang warfare with KPC.  (Id. at p. *3.)  KPC claimed Durant Street as its 

territory, just west of the territory Logan Street claimed.  (Ibid.) 

Sandoval was interviewed by law enforcement about the shooting.  (Id. at p. *6.)  

He initially claimed he had been picked up from school on the day of the shooting, then 

later said he had been on foot in the area, and finally admitted he had been walking on 

Durant Street with two cousins when they heard gunshots.  (Ibid.)  Sandoval’s cousin 

denied she had been with him on the day of the shooting.  (Ibid.) 

A jury convicted Sandoval of street terrorism and murder, with a special 

circumstance finding that he intentionally killed his victim for a criminal street gang 

purpose.  (Ibid.)  The jury also found true two enhancements: that he vicariously 

discharged a firearm in a shooting by a gang member, and he committed the offense for the 

benefit of a criminal street gang.  The trial court sentenced him to 25 years to life on the 

murder count, plus a mandatory consecutive 25 years to life term for the gang firearm use 

enhancement.  (Ibid.)  The trial court also imposed a 10-year concurrent term on the gang 

enhancement and a two-year concurrent middle term on the active gang participation 

conviction.  (Id. at pp. *6-7.) 

On appeal, Sandoval challenged the sufficiency of the evidence to support his 

murder conviction, the nature of the gang’s primary activities, and whether he knew of his 

gang’s criminal conduct.  (Id. at p. *7.)  He also argued that section 654 barred the 

concurrent term the trial court imposed on his street terrorism conviction, and that, having 

committed the offense at age 17, the 50 years to life sentence was cruel and unusual 

punishment.  (Id. at pp. *2, *19.)  Sandoval also argued, and the Attorney General 
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conceded, that the judgment must be modified to strike the 10-year gang enhancement 

given imposition of the 25 years to life gang firearm enhancement.  (Id. at p. *28.) 

2.  Cleveland’s Role in People v. Sandoval 

Deputy DA Alison Gyves (“Gyves”) and later former Deputy DA Jerry Schaffer 

(“Schaffer”), received important information about Cleveland, and his motivation for 

providing information to the prosecution.  In an e-mail to Gyves, dated April 2, 2009, 

Cleveland’s attorney Kenneth Morrison (“Morrison”) described what Cleveland believed 

he could offer and what he was looking for in return.  Morrison wrote that “[m]y client is 

in custody and is seeking substantial consideration to resolve his own non violent matter.  

Please let me know if you are interested.”  (E-mails dated April 2, 2009, and April 6, 2009, 

attached herein as Exhibit R1.)  The prosecutor and the SAPD were apparently quite 

interested.  On April 6, 2009, Gyves confirmed that investigators interviewed Cleveland 

SAPD Detectives David Rondou and Julian Rodriguez arrived at the jail and interviewed 

Cleveland.  (Exhibit R1; Exhibit Q1.)   

3.  SAPD’s Interview of Cleveland 

On April 6, 2009, detectives Rodriguez and Rondou interviewed informant 

Cleveland.  At the time of the interview, Cleveland said he was “celled up with this guy 

Jonathan . . . Sandoval, and he just talks to me [Cleveland] every day.  We just do laps in 

the dayroom, and he just runs every--he’s run everything, everything by me.”  (Exhibit Q1, 

at p. 29.)  However, before depicting what Sandoval had purportedly confessed to 

Cleveland, Cleveland clarified that Sandoval was “not Logan.  He’s Small Town.  You 

guys [law enforcement officers] think he’s Logan.”  (Exhibit Q1, at p. 6.)  Additionally, 

two of Sandoval’s cousins are from KPC (a rival gang), and were supposed to join Small 

Town.  (Exhibit Q1, at p. 32.)  However, they did not.  (Exhibit Q1, at p. 33.)  Hence, there 

was tension between Sandoval and his two cousins.  (Exhibit Q1, at p. 33.)   

According to Cleveland, between 3:00 and 3:30 PM, Sandoval, who was wearing a 

black hooded sweater, approached a group of six individuals.  (Exhibit Q1, at pp. 33, 35, 

39.)  Five were standing/posting-up, and the sixth, one of Sandoval’s cousins, was sitting.  
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(Exhibit Q1, at pp. 33-34.)  Sandoval told them, “‘You better run motherfuckers.’”  

(Exhibit Q1, at p. 33.)  Sandoval’s cousin got up to run when Sandoval shot him five times 

in his back with a .357.  (Exhibit Q1, at p. 34.)  Sandoval’s cousin “‘ran like about ten feet, 

but he dropped.  He fell down, uh, face first by a trash Dumpster [sic] that’s right there.”  

(Exhibit Q1, at p. 34.)  At that point, Sandoval “took off” and got rid of the firearm.  

(Exhibit Q1, at pp. 34, 39.)  Sandoval lives two blocks away.  (Exhibit Q1, at p. 39.)  

Sandoval did not explain to Cleveland how Sandoval arrived, who Sandoval was with, or 

how Sandoval left.  (Exhibit Q1, at pp. 34-35.) 

Sandoval was arrested and interviewed on October 28, 2008.  (Exhibit Q1, at p. 29.)  

During the questioning of Cleveland, the informant stated that during Sandoval’s interview 

he became scared because the interrogating officers mentioned that there were witnesses or 

“‘some closed-circuit TV and stuff.’”  (Exhibit Q1, at p. 31.)  According to Cleveland, 

Sandoval thought that his other KPC cousin may be one of the witnesses against him.  

(Exhibit Q1, at pp. 36-37.)  At that point, Sandoval admitted to being there.  (Exhibit Q1, at 

p. 31.)  Cleveland pried, “‘You didn’t do that.’”  (Exhibit Q1, at p. 31.)  Sandoval replied, 

“‘Yeah, I fucking told them I was there but I didn’t have anything to do with it.  I just saw 

what happened.’”  (Exhibit Q1, at p. 31.)  To which Cleveland responded, “‘Oh, is that 

right?’ . . . ‘That’s a problem, brother.’ . . . ‘What did you tell them?  How did you explain 

that?’”  (Exhibit Q1, at p. 31.)  Sandoval also explained the alibi scenario that he laid out to 

the officers.  (Exhibit Q1, at p. 31.)  Cleveland wrote notes about his conversations with 

Sandoval.  (Exhibit Q1, at p. 42.) 

During the April 6, 2009 interview, Cleveland also discussed his informant history.  

When asked, “Have you ever talked to any other law enforcement people regarding stuff 

like this?”  Cleveland responded, “In the past?  Yeah.”  (Exhibit Q1, at p. 2.)  Cleveland 

elaborated,  

A.  I have the whole nine yards--you know, I--I’ve done this before, and I’ve 

done it, I guess, apparently well enough that all--every--in every case that I 

was involved in back in the 70s and 80s--this goes back to Cecil Hicks and 

when, uh, uh Rick King, and then now Rackauckas and all that shit.  So I 
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know all those--back in those days, right, when they were D.A.s.  But the 

problem with that is then technically I . . . 

Q1.  Sure. 

A.  . . . didn’t do anything.  So I get [sic] burned.  I made their case in their 

trial to get the plea that they want.  They don’t have to take it to trial, and 

then I don’t get anything in return for it, but if it hadn’t been for that 

information that the lawyer’s like, “Fuck, man, if this guy testifies to this, 

you’re fucked.”  “Okay.  Well, fuck I’ll sign.” 

Q1.  So what you’re saying is you--you’re willing to testify? 

A.  Well sure. 

Q1.  You just--you just want to know what’s what before you get there? 

A.  But I can’t know what’s what.  I understand that too. 

Q1.  Exactly. 

A.  Because-because then they’re gonna--the first thing the defense is gonna 

say, “What are you getting for this?  What have they promised you for that,” 

and-and I want to honestly be able to say, “nothing.”  (Exhibit Q1, at pp. 4-

5.)
55

 

The interview also included a fascinating turn into the cases of People v. Leonel 

Vega and People v. Moises Cabrera.  (Exhibit Q1, at pp. 16-17.)  The special 

circumstances murder conviction in Vega was vacated in 2014 after evidence emerged in 

the Dekraai litigation of significant concealment of evidence pertaining to Informant Oscar 

Moriel.  During testimony in that matter, Detective Rondou attempted to minimize his 

interest in using informants, as well as his role in the Vega investigation.  (Exhibit C, at pp. 

3720-3723, 3938-3939.)  He stated at one point, “I don’t work C.I.’s, I don’t work 

informants.  That’s not anything I’m good at. . . .”  (Exhibit C, at pp. 3938-3939.)  During 

his interview of Cleveland, Rondou demonstrated a greater interest in utilizing informants 

and a more advanced skill set than his testimony in Dekraai suggested, as he brought Vega 

(“Downer”) and Cabrera (“Taz”) into an otherwise unrelated investigation. 

Q2.  How do you--how do you--how do you feel about Downer? 

                                              

55
 The conversation between Cleveland and the detectives has an eerie similarity to the 

conversation between former prosecutor and now retired Judge James Cloninger, and 

informant James Cochrum, in which the questioner and his informant engage in knowing 

dance in which they signal to each other that the informant will mislead the jury about the 

true motivations for providing assistance. 
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A.  I don’t have any, uh, uh… 

Q2.  Let’s cut to the chase, man.  No sense in playing games.  Would you tell 

on him?   

A.  Yeah.  If-if the situation was right. 

Q2.  The situation is right.   

A.  You know what I mean then right away? 

Q2.  Sure. 

A.  Yeah. 

Q2.  And you know what I mean.  

A.  Yeah. 

Q2.  Situation is right.   

A.  Yeah. 

Q2.  Would he talk to you? 

A.  Uh, if he was in the right position to be able to talk to me, he would. 

Q2.  The question would be, would you get in the right position? 

A.  Uh, he’s in another sector.   

Q2.  Oh.  Would he write a kite…[muffled/inaudible]? 

A.  No.  No.  He wouldn’t write a kite, nothing like that.  He’s got a D… 

Q2.  On his face? 

A.  No--well, on his face, yeah, his head.  Yeah, I can’t remember if it was on 

his neck or I think on his face, maybe.  

Q2.  We’re talking about the right Downer, right? 

A.  Yeah, the one that’s got the key for--he’s the--he’s the main rep for the 

whole place here--for all the homies.  Matter of fact Delhi runs a lot of this.  

All the reps in my sector are from Delhi. 

Q2.  Like who? 

A.  Uh, Taz [phonetic spelling] [unclear]. 

Q2.  Uh-huh. 

A.  Uh, [unintelligible].  

Q2.  Would he talk to you? 

A.  Huh? 

Q2.  Will Taz talk to you? 

A.  Oh, he sent--he was sending me kites.  He thought I was a homie.  He 

goes, “Fuck, you’re from the hood.”  See, here’s what happened.  In 93 I got 

parole.  Uh, I-I moved in.  I went to work I had a pest control business.  

(Exhibit Q1, at pp. 16-17.)  

When Cleveland commented on Rondou’s amazement of Cleveland’s knowledge of 

the case, Rondou told Cleveland, “There’s no amazement buddy.  There’s nothing you’re 

gonna say here that’s gonna amaze us.  We’ve been down this road a few times, too,” 

further exemplifying a person who has experience in dealing with informants.  (Exhibit Q1, 
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at p. 30, emphasis added.)  Moreover, Cleveland also said he had information on another 

“high profile case” for an inmate named James Marr, whose case is discussed in further 

detail below.  (Exhibit Q1, at pp. 7, 23-27.)  In addition, in the “early 80s” Cleveland stated 

that he “was in the-the holding cell with a guy that had just robbed a sergeant of the Orange 

County Sheriff’s Department right here.  They just broke in his house, and got all his guns, 

and stole all that.”  (Exhibit Q1, at p. 8.)  Cleveland assisted the officers in finding those 

stolen firearms.  (Exhibit Q1, at pp. 8-9.)  While in state prison, Cleveland “worked with” a 

Lieutenant Hubert.  (Exhibit Q1, at p. 13.)  On other occasions, Cleveland provided 

information to Deputy Tutaj and Deputy Reyes.  (Exhibit Q1, at p. 13.)  Additionally, 

Cleveland told Sergeant Baker about “another big case,” about which Cleveland’s cellmate 

happened to confess to Cleveland.  (Exhibit Q1, at pp. 64-67.) 

4.  Relevant Case Activity in Sandoval/Flores After the Cleveland 

Interview 

Gyves made her last appearance on the Sandoval case on March 8, 2010.  (Minutes 

in People v. Sandoval, Super. Ct. Orange County, No. 09CF0780, attached herein as 

Exhibit S1.)  The jury trial was continued on that date.  (Exhibit S1.)  The Sandoval and 

Flores prosecutions were subsequently re-assigned from Gyves to former Deputy DA Jerry 

Schaffer.  (Exhibit S1.)  On April 30, 2010, Schaffer made his first appearance as 

Cleveland’s prosecutor in his two pending cases.  (Minutes in People v. Cleveland, Super. 

Ct. Orange County, No. 00WF1036, attached herein as Exhibit T1; Minutes in People v. 

Cleveland, Super Ct. Orange County, No. 08WF0702, attached herein as Exhibit U1.)  

Schaffer appeared for the first time on May 17, 2010, on Cleveland’s DUI case, and the 

case was continued on that date.  (Exhibit T1.)  On June 7, 2010, Schaffer dismissed 

Cleveland’s “Third Strike” case that was based upon a felony failure to appear, per Penal 

Code section 1320.5.  (Exhibit U1.) 

On September 27, 2010, Deputy DA Schaffer and Flores’ counsel, Michael Molfetta 

(“Molfetta”), both answered ready for trial.  (Minutes in People v. Moises Flores, Super. 

Ct. Orange County, No. 09CF0780, attached herein as Exhibit V1.)  On October 4, 2010, 
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the case was assigned to the Honorable Richard Toohey.  (Exhibit V1.)  Schaffer indicated 

that he might call Cleveland in rebuttal.  (Reporter’s Transcript (Trial), People v. Moises 

Flores, Super. Ct. Orange County, No. 09CF0780, Oct. 5, 2010, pp. 2-3, attached herein as 

Exhibit W1.)  It is unclear what statements from Cleveland the prosecutor would have 

hoped to introduce as Cleveland only spoke with SAPD detectives about conversations 

with Sandoval—unless Schaffer intended to call Cleveland in the event Flores called 

Sandoval as a witness.  Cleveland did not testify during the case.  (Exhibit V1.)  Flores was 

convicted of second-degree murder, as well as enhancements, on October 13, 2010.  

(Exhibit V1.)  On December 3, 2010, Flores was sentenced to 40 years to life.  (Exhibit 

V1.)  

 Whether Schaffer disclosed (1) Cleveland’s recorded interview, (2) his informant 

background document in the DA’s OCII file, or (3) the fact that the prosecutor dismissed 

one of Cleveland’s Third Strike cases before trial, is unknown to Defendant Wozniak.
56

  

Deputy DA Brett Brian took over the prosecution of Sandoval from Schaffer, and made his 

first appearance on the case on August 8, 2011.  A discovery receipt confirms that Brian 

discovered the SAPD interview of Cleveland, as well as his informant background, to 

Sandoval’s defense counsel.  (Discovery Receipt in People v. Sandoval, dated November 

14, 2011, attached herein as Exhibit X1.)  However, the date of the discovery receipt is 

November 14, 2011.  If this was the very first discovery of the materials, it is unclear why 

there was a 19 month delay in providing the materials, in view of the requirement under 

Penal Code section 1054.1, that a defendant’s statements be turned over 30 days before 

trial, with several trial dates being set before the discovery date.  (Exhibit S1.)  On the 

other hand, prosecutor Brian, unlike so many others discussed in this motion, ultimately 

followed his discovery obligation and turned over Cleveland’s OCII file in Sandoval’s 

case, which is replete with Brady information.  (Exhibit X1.)   

                                              

56
 Flores’ appellate counsel told Attorney Sanders that she turned over Flores’ case file to 

Flores’ mother.  Flores’ mother told an OCPD investigator that she was unable to locate 

any materials related to the case.  
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Flores, though, was also entitled to the interview of Cleveland and his informant 

background as well, per Penal Code section 1054.1.  Whether he obtained these items is 

unclear, but it makes little sense that Flores would have received the Cleveland discovery 

before Sandoval—particularly when Cleveland described statements made to him by 

Sandoval, not Flores.  (See generally Exhibit Q1.)  

The OCII file does not shed any light on this issue of what discovery was given to 

Flores.  There are inexplicably no additional entries in the file since 1989, despite the slew 

of informant efforts by Cleveland and knowledge of those efforts by the prosecutors.  

Additionally, toward the end of the OCII index file there are letters from Cleveland, 

including one directed specifically to Schaffer.  (Exhibit R, at p. 43.)  Again, whether the 

correspondence was disclosed is unknown, though proper maintenance of Cleveland’s 

OCII file should have made it easy to figure that out.  

Based upon the fact that Deputy DA Brian turned over the recorded interview with 

Cleveland and the OCII file of Cleveland well after Flores’ trial, it is questionable whether 

Flores received the recorded interview and OCII file of Cleveland before the conclusion of 

his trial.   

B.  People v. Timothy Hurtado (12ZF0144/14CF0012) 

1.  Summary of Charges 

In 2010, Timothy Hurtado, Noel Hurtado, and Ilene Hurtado, were charged via 

complaint with the August 16, 2007 murder of 23-month-old Dartanian Hurtado.
57

  (Coker, 

Noel Lynn Hurtado, Timothy Seymour Hurtado and Ilene Irene Hurtado Indicted in ’07 

Beating Murder of 23-Month-Old Family Member, OC Weekly (July 30, 2012).)  On July 

26, 2012, the defendants were indicted by a grand jury on charges of murder (Pen. Code § 

187(a)), and child assault causing death (Pen. Code § 273ab).  (Minutes in People v. 

Timothy Hurtado, Super. Ct. Orange County, No. 12ZF0144, attached herein as Exhibit 

                                              

57
 Timothy, Noel, Ilene, and Dartanian will be referred to by their first names to avoid 

confusion.  
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Y1; Minutes in People v. Noel Hurtado, Super. Ct. Orange County, No. 12ZF0144, 

attached herein as Exhibit Z1; Minutes in People v. Ilene Hurtado, Super. Ct. Orange 

County No. 12ZF0144, attached herein as Exhibit A2.)  Timothy was additionally charged 

with dissuading a witness from testifying (Pen. Code § 136.1(a)(1)).  (Exhibit Y1.)  On 

September 13, 2013, Timothy filed a demurrer to the allegations, which the court 

subsequently granted.  (Exhibit Y1.)  All three charges against Timothy Hurtado were 

dismissed on January 3, 2014, and re-filed the same date.  (Exhibit Y1.)  A 995 motion to 

dismiss the indictment was brought by Noel Hurtado, but was denied.  (Exhibit Y1.) 

On November 21, 2014, each of the defendants resolved the case for a sentence of 

12 years.  (Exhibit Z1; Exhibit A2; Minutes of Timothy Hurtado, Super. Ct. Orange 

County, No. 14 CF0012, attached herein as Exhibit A3.)  Each pled guilty to an amended 

count of Penal Code section 273a, subdivision (a), and a related enhancement of Penal 

Code section 12022.7, subdivision (d), was made, unopposed, and granted.  (Exhibit Z1; 

Exhibit A2; Exhibit A3.)  The prosecutor at the grand jury and at the time of the pleas was 

Senior Deputy District Attorney Howard Gundy.  (Exhibit Y1; Exhibit Z1; Exhibit A2; 

Exhibit A3.)   

2.  Summary of Facts 

On August 16, 2007, Dartanian Hurtado was brought to the emergency room by his 

mother Noel Hurtado and maternal aunt Ilene Hurtado.  (Reporter’s Transcript (Grand 

Jury), People v. Hurtado, Jul. 26, 2012, p. 5, attached herein as Exhibit B2.)  Doctors tried 

to resuscitate Dartanian, but he was declared dead 26 minutes later.  (Exhibit B2, at p. 31.)  

The cause of death was blunt head trauma, which caused the child’s breathing and 

heartbeat to stop.  (Exhibit B2, at p. 57.)  Forensic analysis showed extensive injuries on 

Dartanian’s body.  (Exhibit B2, at pp. 44-45.)  Based on the injuries, an expert testified that 

this was a classic case of battered child syndrome.  (Exhibit B2, at p. 59.)  A child abuse 

pediatrician testified that based on medical records and emergency room reports, Dartanian 

had been physically abused for the past year before he died.  (Exhibit B2, at pp. 72-73.) 
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During the ensuing investigation, statements were taken from the mother, Noel; the 

aunt, Ilene; and Timothy Hurtado, the 16-year-old brother of the two women and uncle to 

the victim.  Timothy admitted to inflicting some of the abuse.  (Exhibit B2, at pp. 5-6.)  

Noel admitted to knowing about prior abuse and Ilene denied any knowledge.  (Exhibit B2, 

at p. 6) 

 Anaheim PD Sergeant Bryan Janocha (“Janocha”), then a homicide investigator, 

testified about his interrogation of Timothy Hurtado on August 17, 2007.  (Exhibit B2, at p. 

114.)  Timothy told Janocha that Dartanian vomited a lot, he would fall in the shower, and 

had seizures.  (Exhibit B2, at p. 199.)  Timothy stated that he was tasked with bathing the 

child and disciplining the child, and he would hit the child on the buttocks with a belt on a 

regular basis to discipline him.  (Exhibit B2, at pp. 121-122.)  On the morning of 

Dartanian’s death, Timothy put Dartanian in the shower because Dartanian had passed out.  

(Exhibit B2, at p. 122.)  Timothy told Dartanian to stand still and not to move, and if he did 

move, Timothy would hit him with a belt.  (Exhibit B2, at p. 125.)  Dartanian fell forward 

and struck his right eye on the shower ledge.  (Exhibit B2, at p. 123.)  Timothy also told 

Janocha about a number of falls and accidents on different days and times before Dartanian 

died.  (Exhibit B2, at p. 124.)  Timothy stated that other than flicking Dartanian on the 

mouth on occasion, he never hit him on the head.  (Exhibit B2, at pp. 124, 199.)  After the 

interrogation, Timothy asked to call his sister Ilene.  Over speakerphone, a female voice 

advised Timothy to “stay quiet.”  (Exhibit B2, at p. 128.)  Timothy replied, “Okay, I didn’t 

tell them shit.”  (Exhibit B2, at p. 128.) 

 Ilene and Noel told ER doctors that Dartanian had fallen down some stairs a day or 

two before.  (Exhibit B2, at p. 5.)  Ilene told Anaheim Police Investigator John Duran that 

Dartanian had sustained a head injury the previous day, and that when she picked up 

Dartanian he was limp and having difficulty breathing.  (Exhibit B2, at p. 142.)  Ilene told 

a social services investigator that said she had not seen any bruising on Dartanian prior to 

leaving for work that morning.  (Exhibit B2, at p. 95.)  Ilene stated that that Dartanian was 

a lethargic child who would not play, did not eat, would pick at his skin, was clumsy, and 
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bruised easily.  (Exhibit B2, at pp. 97-98.)  Dartanian lived with his mother Noel from six 

months of life to the end, and Noel was supposed to be his primary caretaker.  (Exhibit B2, 

at p. 108.)  Anaheim Police Department Detective Elizabeth Faria (“Faria”), the lead 

officer on the case, testified about her interview of Noel, who gave conflicting accounts of 

the morning of Dartanian’s death and why he had physical injuries on his eye and body.  

(Exhibit B2, at pp. 156, 172-173.)  Noel told Anaheim Police Department Patrol Officer 

Long Cao that the child had fallen down five steps the day before.  (Exhibit B2, at p. 22.)  

 Timothy and Noel were arrested in November 2010, and Ilene was arrested a month 

later.  (Noel Lynn Hurtado, Timothy Seymour Hurtado and Ilene Irene Hurtado Indicted in 

’07 Beating Murder of 23-Month-Old Family Member, supra.)  

3.  Mark Cleveland Testifies at the Hurtado Grand Jury 

 At the grand jury proceeding, Mark Cleveland testified that he met Timothy 

Hurtado at the Orange County Men’s Jail.  (Exhibit B2, at p. 183.)  Cleveland had been 

charged with four prior strikes: two residential burglaries in 1989, another residential 

burglary in 1990, and a felony DUI and hit and run in 1999.  (Exhibit B2, at pp. 184-185.)  

Cleveland explained that he was a “felon on the run” after he made bail and absconded in 

the 1999 DUI case.  In April 2008, Cleveland was arrested in Mexico, and faced three 

strikes and a felony failure to appear with three more strikes.  He faced 50 years to life in 

prison.  (Exhibit B2, at p. 189.)  Cleveland testified that he initially wanted to “provide 

information to somebody [Timothy] who was requesting some illegal help and with 

questions on his case.”  (Exhibit B2, at p. 190.)  He stated that he was never promised 

consideration for cooperating in this case, but that he was an informant in two additional 

cases
58

 and he was not given consideration those either.  (Exhibit B2, at p. 190.)  Cleveland 

                                              

58
 Cleveland testified:  

Q.  Okay.  How about any other extra cases, did you provide any 

information on any other cases?  

A.  Yes, I did.  

Q.  How many other cases?  

A.  Two additional cases.  
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had pled to the charges prior to his testimony and received six years state prison and credit 

for time served, and was currently on community probation.  (Exhibit B2, at p. 191.)  

 Cleveland stated that he had called Gundy on the phone on several occasions about 

this case, and Gundy always directed Cleveland to contact the investigator or a detective 

“because I told you I am never going to write anything down, and I am not going to 

remember it.”  (Exhibit B2, at p. 192.)  The grand jury proceeding was the first time 

Cleveland and Gundy met in person.  (Exhibit B2, at p. 191.) 

 Cleveland testified that he and Timothy met in a protective housing unit in Orange 

County’s main jail in November of 2010, where Cleveland was housed due to his 

cooperation with the Sheriff’s Department.  (Exhibit B2, at p. 193.)  The two men were 

housed together in mod-C, with Timothy housed in cell 13 and Cleveland in cell 14 

upstairs in the top tier.  They shared the same day room at the same time.  (Exhibit B2, at p. 

193.)  Cleveland claimed “we got to become friends” and “we would have conversations 

that led to ultimately questions about his case and legal questions, and how he should do 

certain things.”  (Exhibit B2, at pp. 193-194.)  

According to Cleveland, Timothy confessed to him on December 21, 23, and 28, 

2010.  (Exhibit B2, at p. 196.)  Cleveland started taking notes of every day that they had 

those conversations, “so that I would be able to put in some kind of an order whenever I 

wrote up a statement.”  (Exhibit B2, at p. 196.)   

The alleged confession was that Timothy; both sisters; and his sister Ilene’s 

husband, Mike Guerrero, all struck the baby over a period of months.  (Exhibit B2, at p. 

194.)  Timothy gave Cleveland the following account of August 6, 2007:
59

 

                                                                                                                                                     

Q.  Okay.  Were you given consideration for that information?  

A.  No.  

Q.  Okay.  

A.  They are still, one is completed where they didn’t use me, and the other 

one is still pending.  (Exhibit B2, at pp. 190-191.)   

59
 Cleveland apparently misspoke or was mistaken since Dartanian died on August 16, not 

August 6. 
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He said when I took the baby into the bathroom, he was screaming and 

crying, and it used to always piss me off, and it used to make me mad, I 

couldn’t stand the baby, and it used to make my sisters mad as well.  That’s 

when we would hit him whenever he would cry.  He said, I struck the baby, 

and he goes, to my surprise the baby started shaking, started bleeding out of 

his mouth.  Had a convulsion, like a convulsion or something.  I said, what 

did you do then?  He said he took like a nasal thing that you clean out the 

babies with, and he tried to suck blood out of the baby’s mouth.  (Exhibit B2, 

at p. 195.) 

After that, Ilene took Dartanian to the hospital, and he left through the back of the house, 

jumped over a fence, and split.  (Exhibit B2, at p. 195.) 

 Cleveland wrote a statement about Timothy’s purported confession and mailed 

some versions of it to Gundy.  (Exhibit B2, at p. 196.)  Cleveland contacted Detective 

Faria, Investigator Bob Taft, and Sergeant Larson of OCSD Special Operations.  (Exhibit 

B2, at p. 196.)  Faria interviewed Cleveland in on April 14, and then again on June 26.  

(Exhibit B2, at p. 196.)  Cleveland testified that they returned and re-interviewed him 

because according to the investigators, “[t]hey had lost the first statement, it wasn’t 

downloaded correctly, so she had to come and re-interview me again.”  (Exhibit B2, at p. 

196.) 

 Other inmates then told Timothy that Cleveland was a snitch.  (Exhibit B2, at p. 

197.)  “Yeah, don’t talk to Cleveland, he will snitch, he will tell authorities.”  (Exhibit B2, 

at p. 197.)  Timothy began yelling at Cleveland from his cell below, “I hear you are a 

fucking snitch, and everybody is telling me that I shouldn’t have talked to you.  And that 

you are going to tell them everything that we talked about.  That you are going to tell 

authorities.  And you are going to snitch on me and my sisters.”  (Exhibit B2, at p. 198.)  

Larsen and Bob Taft moved Cleveland into mod-A for his protection.  (Exhibit B2, at p. 

197.)  In June, Timothy was moved into the same housing area “by mistake.”  (Exhibit B2, 

at p. 199.)  Cleveland contacted Gundy: “I contacted you [Gundy] and made you aware of 

the fact that they had Mr. Hurtado located in my housing area.  You indicated that you 
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were concerned and said that you were going to place a call to sheriff’s department, and 

correct the problem, or see what you could do.”  (Exhibit B2, at p. 199.) 

On August 19 or 20, 2011, Cleveland was walking by Timothy’s cell when Timothy 

struck Cleveland in the face, grabbed him by the neck, and pulled Cleveland into his bars.  

(Ibid.)  Timothy told Cleveland, “I am going to kill you, you fucking snitch.”  (Exhibit B2, 

at p. 200.)   

4.  Failure to Disclose Exculpatory Evidence 

 During the Dekraai hearings, Gundy railed against the “vile,” “outrageous claims” 

of intentional wrongdoing made against prosecutors and members of local law 

enforcement.  (Exhibit C, at p. 3150.)  He stated that, “I think for a defense attorney to sit 

here and to say that because that the prosecution and the other person sitting on the other 

side of this table doesn’t agree with them that somehow that is evidence that we don’t 

know what we are doing; we can’t be trusted, that is absolutely outrageous.  It is 

ridiculous.”  (Exhibit C, at pp. 3195-3196.)  But, of course, the allegations made in this 

case and Dekraai have nothing to do with two sides simply looking at events differently.  

The germane question is whether the OCDA can convince defendants and their counsel to 

shut their eyes to what has been plainly happening again and again: evidence being held 

back not because of negligence, but to gain a tactical advantage.   

 Gundy, like Murphy, claimed there is no reason for the prosecution not to be 

trusted.  But the words could not be aligned with what was being learned during the 

Dekraai hearings.  For instance, this refrain did not slow even after it was found out that 

the defendant he most recently put on death row, Alberto Martinez, did not obtain 

informant discovery to which he was entitled, as discussed begining at page 698.  His 

fellow homicide prosecutor, Michael Murray, who had the Martinez case before Gundy, 

admitted that he intended to withhold informant evidence.  (Exhibit C, at pp. 4784-4785.)   

As he repeatedly decried the allegations and the notion that his colleagues were not 

trustworthy, Gundy must have felt secure that at least he had been scrupulous in complying 

with discovery responsibilities in cases where he had worked with informants.  Of course, 
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in People v. Hurtado, Gundy knew that his use of a jailhouse informant triggered Brady 

obligations to the defendants and disclosure obligations in presenting evidence to a grand 

jury—if evidence existed. 

Moreover, in Berardi v. Superior Court (2007), 149 Cal.App.4th 476, the Court of 

Appeal discussed these responsibilities, when a prosecutor seeks an indictment: 

Because the grand jury is expected to act independently and prevent 

unwarranted prosecutions and yet must rely on the prosecution to present the 

evidence without participation by the defense, the prosecution is statutorily 

required to inform the grand jury of the existence of material exculpatory 

evidence.  If the prosecution fails to comply with its disclosure duty and its 

failure undermines the grand jury’s ability to perform an independent 

investigation, this may be a significant indication that the disclosure error 

affected the grand jury’s finding.  (See Bank of Nova Scotia v. United States 

(1988) 487 U.S. 250, 259 [101 L. Ed. 2d 228, 108 S. Ct. 2369] 

[“infringement [of the grand jury’s independence] may result in grave doubt 

as to a violation’s effect on the grand jury’s decision to indict”]; People v. 

Backus, supra, 23 Cal.3d at p. 393 [presentation of inadmissible evidence 

“may … compromise[] the independence of the grand jury and contribute[] 

to the decision to indict”]; Mouchaourab, supra, 78 Cal.App.4
th

 at p. 435 

[due process may be violated if grand jury proceedings “are conducted in 

such a way as to compromise the grand jury’s ability to act independently 

and impartially in reaching its determination to indict based on probable 

cause”]; Sheriff v. Frank (1987) 103 Nev. 160 [734 P.2d 1241, 1245] 

[prosecution’s omission of evidence and other misleading conduct 

“‘destroy[ed] the existence of an independent and informed grand jury’”]; 

State v. Gaughran (1992) 260 N.J. Super. 283 [615 A.2d 1293, 1297] 

[omission of exculpatory evidence may create “grave . . . doubt that the 

Grand Jury’s determination was made fairly and impartially”].  (Berardi, 

supra, 149 Cal.App.4
th

 at p. 494.) 

 A veteran homicide prosecutor with more than twenty years of experience when 

Cleveland made contact with the prosecution team, Gundy knew that his office maintains 

an informant index file and he certainly knew how to access it.  Gundy also had every 

reason to believe that Cleveland was a veteran of the informant business.  Gundy brought 

to the grand jury’s attention that Cleveland was helping on two other cases—though, in 

actuality, Cleveland turned over evidence on five other cases.  Of course, Gundy also knew 

that by merely disclosing to the grand jury that Cleveland was working on other cases 

http://www.lexis.com/research/buttonTFLink?_m=1687fbde2110169fe5d7e3d1ac459011&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b149%20Cal.%20App.%204th%20476%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=134&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b78%20Cal.%20App.%204th%20403%2c%20435%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=de95e186155a03f0daa9556cff61561c
http://www.lexis.com/research/buttonTFLink?_m=1687fbde2110169fe5d7e3d1ac459011&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b149%20Cal.%20App.%204th%20476%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=135&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b734%20P.2d%201241%2c%201245%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=bdf86dcf7904086c9a2a4958f7127686
http://www.lexis.com/research/buttonTFLink?_m=1687fbde2110169fe5d7e3d1ac459011&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b149%20Cal.%20App.%204th%20476%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=136&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b615%20A.2d%201293%2c%201297%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=f76262083a62db7b72dd140072630da6
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surely would not have supplied facts necessary to permit an intelligent analysis of his 

reliability. 

 The questions that Gundy, grand jurors, defendants, and defense counsel should 

have had about Cleveland’s reliability began on the face of Cleveland’s index card and are 

found throughout the attached paperwork.  But not a further word was spoken about 

Cleveland’s informant issues, nor a document forwarded.  This hardly could be attributed 

to negligence.   

There are actually three possibilities of what transpired.  The first possibility is that 

Gundy examined the documents and decided that disclosure would be damaging to his case 

and chose instead not to reveal anything.  This is the most reasonable and troubling 

scenario, of course.  If he saw “Problem Informant” on the front of the card, Gundy would 

have known there were immediate issues of significant concern.  He logically would have 

read the file to see what else was there and should have been stunned.  It would have left 

him with two options: yank Cleveland as a witness or lay out what was known about his 

prior conduct and let the chips fall where they may. 

 The second possibility is that Gundy read the first sheet, saw the words “Problem 

Informant”—or was told there were some problems with him by an investigator or a fellow 

prosecutor—and went no further.  This would hardly support the claim of negligence that 

he and others hope courts will adopt to label all discovery violations.  

 The third possibility is that Gundy decided to do precisely what the law and the 

OCII Rules and Regulations instruct him not to do: purposefully avoid looking at the OCII 

file so that he could avoid his grand jury disclosure and Brady discovery obligations.  

(Orange County Informant Index Rules and Regulations, attached herein as Exhibit C2.) 

 Once again, none of these courses of conduct can appropriately be described as 

negligence.  Each option has, at its core, the effort to gain a significant tactical advantage.   

 This situation became even more curious after Noel brought a motion challenging 

the indictment.  (Motion to Dismiss Counts 1 and 2 of the Indictment Pursuant to Penal 

Code Sections 995 and 939.71, People v. Hurtado, filed Jul. 26, 2013, pp. 21-22, attached 
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herein as Exhibit D2.)  Noel attacked the prosecutor’s introduction of statements attributed 

to Noel, through Cleveland, which were introduced seemingly against the other two 

defendants in the absence of an admonition by Gundy.  (Exhibit D2, at pp. 21-22.)  

Significantly, the name “Mark Cleveland” does not appear once in the prosecution’s 

opposition in response.  (People’s Opposition to Defendant’s 995 Motion, People v. 

Hurtado, filed Nov. 8, 2013, attached herein as Exhibit E2.)  There is no summary of his 

testimony, nor a word regarding even the allegations within Noel’s moving papers.  

(Exhibit E2.) 

The court granted Timothy’s demurrer due to his minor age at the time of the 

indictment, and the case was re-filed.  (Exhibit Y1; Exhibit A3.)  Shortly thereafter, all of 

the cases were assigned to Senior Deputy District Attorney Steven McGreevy.  (Exhibit 

Z1; Exhibit A2; Exhibit A3.)  McGreevy proceeded by way of preliminary hearing.  

(Reporter’s Transcript (Preliminary Hearing), People v. Timothy Hurtado, Super. Ct. 

Orange County, No. 14CF0012, Apr. 22, 2014, attached herein as Exhibit F2.)  This time 

around, Mark Cleveland was not called as a witness, nor were his statements introduced via 

Detective Faria, who had who interviewed him.  (See generally Exhibit F2.) 

On July 18, 2014, McGreevy specially appeared for Gundy, and stated that the case 

had been reassigned to Gundy.  (Exhibit A3.)  Of course, the disposition hardly resolves 

the questions or problems in the litigation.  For instance, if Timothy was never told about 

this information prior to his plea, what justification purportedly exists for holding back this 

information that may have affected his analysis of the resolution? 

It is also noteworthy that during the Dekraai litigation, there was considerable 

discussion about the failure of prosecutors to make entries in OCII files, including by the 

Dekraai team, which did not to make an entry in Perez’s file.  As of 2011, neither Gundy 

nor any member of his team had made an entry in Cleveland’s OCII file, despite its 

requirement per the OCII Rules and Regulations.  (Exhibit C2.)  Gundy’s participation in 

the Dekraai hearings allowed a refresher course in the subject of the OCII and the policies 

that guide its use.  The fortuitous fact that the Hurtado case was reassigned to him prior to 
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the close of the hearings would have certainly triggered him to make an entry and allowed 

him to rectify a number of errors—if they were errors.  Did he see the file?  Did he speak 

about the file with Ben Masangkay (“Masangkay”)?  Did Masangkay tell Gundy what it 

said?  If Gundy never revealed the Brady material to the defense at that point, why not? 

These are all the reasonable and logical questions that should be answered.  The 

most important question may be what answers Gundy could give to these questions that 

would lead a court to view the prosecution’s actions as other than more compelling 

evidence that the OCDA cannot be trusted to turn over favorable evidence. 

C.  People v. Mark Jarosik (09HF0875) 

On May 17, 2009, Mark Jarosik (“Jarosik”) was arrested on suspicion of sexually 

assaulting his girlfriend Sarah C. (“Sarah”).  (People v. Jarosik (June 27, 2014, G047949) 

2014 Cal.App.Unpub.LEXIS 4658, at p. *2, (hereafter Jarosik).)  Jarosik was charged with 

two counts of forcible rape (Pen. Code § 261(a)(2); counts 1, 3), attempted forcible 

sodomy  (Pen. Code §§ 664(a), 286(c)(2); count 2), and four counts of disobeying a 

restraining order (Pen. Code § 166(a)(4); counts 5, 9-11).  He was later charged with 

attempted murder (Pen. Code §§ 664(a), 187(a); count 6), and solicitation to commit 

murder (Pen. Code § 653f(b); count 12).  (People v. Jarosik, supra, 2014 

Cal.App.Unpub.LEXIS 4658, at p. *1.)  The trial court issued a protective order barring 

Jarosik from contact with Sarah.  (Id. at p. *3.)  While Jarosik was in a holding cell on June 

5, 2009, he had a conversation with inmate Timothy Ryan (“Ryan”) in which he allegedly 

solicited Ryan’s help for the murder of Sarah.
60

  (Id. at p. *20.)  Jarosik was released on 

bail the next day.  (Id. at p. *3.) 

                                              

60
 According to Ryan, Jarosik told him that an altercation with a “stupid bitch” had landed 

him in jail, disclosed that he had a “problem,” complained he needed to make the problem 

go away, and wished aloud he could “get rid of” his girlfriend.  (Id. at p. *20.)  Jarosik 

asked Ryan, “Well, since you’re into drugs, do you know anybody that could kill 

anybody.”  (Ibid.)  Ryan answered, “Let me see what I can do.”  (Ibid.)  Jarosik said he 

would send Ryan a letter with Sarah’s name and address, but he did not and was bailed out 

the next day.  (Ibid.) 
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On June 8, Sarah dropped her children off at school and drove around the corner to 

get mail from her mailbox.  (Id. at p. *8.)  Jarosik ran over to her parked car, met her at her 

open door, and struck her face and body.  Sarah fell to the gutter and Jarosik grabbed her 

hair and slammed her head repeatedly against the curb.  Neighbors intervened and 

restrained Jarosik until police arrived.  (Id. at pp. *8-9.)  

Later, Ryan saw on the news that Jarosik had been bailed out of jail and rearrested 

for attempted murder.  (Id. at p. *21.)  Ryan contacted law enforcement about his previous 

conversation with Jarosik and arranged to “continue the conversation” about having Sarah 

murdered when Jarosik was in custody again.
61

  (Id. at p. *22.)  At that point, Jarosik had 

been charged with rape, attempted sodomy, and attempted murder.  (Id. at p. *19.) 

On July 1, 2009, a recorder was secretly placed in a van transporting the two men.  

Ryan explained that if Sarah died, Jarosik’s case would go away because “there’s no 

victim, there’s no witnesses there’s no crime . . . .”  (Id. at pp. *22-23.)  Initially, Jarosik 

responded that he changed his mind about having Sarah killed and just wanted someone to 

“set her up,” not “take her out.”  (Id. at p. *23.)  Jarosik then made several comments 

pertaining to the attack against Sarah that took place after Jarosik was bailed out of jail.
62

  

                                              

61
 Ryan contacted a jail sergeant about his encounter with Jarosik and met with law 

enforcement on June 10, 2009, and June 15, 2009, to explain his encounter.  Ryan claimed 

he expected no reduction in his sentence because he only had two months remaining, but 

he broached the idea of a reduced probation term or a flight at his own expense instead of a 

nine-hour bus ride to Mendocino County where he faced other charges.  (Id. at pp. *21-22.)  

An investigator prepared Ryan for his ride on July 1, 2009, in a van with Jarosik, and 

instructed him “to continue the conversation that was already generated by Mr. Jarosik, just 

continue the conversation and try not to interrupt him too much, let him talk.”  (Id. at p. 

*22.)  During the ride, Jarosik asked Ryan if he had read about him in the papers.  Ryan 

said he had not read anything and said, “You never gave me her address.”  Jarosik replied, 

“Oh shit, let me give it to you.”  (Ibid.)  

62
 “[I]t was consensual for me . . . it was consensual sex and she said she was beaten . . . .”  

(Id. at p. *23.)  “I lost it man when I . . . went there . . . she was right in front of me and I, I 

went to grab her and she just . . . freaked on me . . . she fell to the ground and hit her head 

and there was blood . . . and then I’m like I’m down on the ground all of a sudden I get 

picked up and I’m like what the fuck.”  (Id. at pp. *23-24.)  
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(Id. at pp. *23-24.)  Finally, Jarosik expressed that he did not want to be in prison until he 

was 70-years-old and agreed that Sarah needed to be killed before his trial.  (Id. at p. *25.)   

At trial, the jury heard Ryan’s testimony and the recorded conversation between 

Ryan and Jarosik.  (Id. at p. *26.)  The jury convicted Jarosik of two counts of forcible 

rape, attempted forcible sodomy, four counts of disobeying a restraining order, attempted 

murder, and solicitation to commit murder.  (Id. at p. *1.)  The jury found the allegation 

that Jarosik acted with premeditation and deliberation in committing the attempted murder 

to be true, and also found he inflicted great bodily injury on the victim under circumstances 

involving domestic violence.  (Ibid.)  The trial court sentenced Jarosik to 31 years to life in 

state prison.  On appeal, Jarosik challenged the sufficiency of the evidence to support the 

premeditation and deliberation finding, and argued that jail officials violated Massiah when 

they placed him, Ryan, and a recording device in the van after Ryan disclosed to law 

enforcement that Jarosik had solicited his ex-girlfriend’s murder.  (Ibid.)  The appellate 

court ruled that there was sufficient evidence to support the premeditation and deliberation 

finding, and that there was no Massiah violation because Jarosik had not yet been charged 

with solicitation at the time of the recorded conversation.  (Id. at pp. 16, 31.) 

1.  Jarosik’s Trial: The Emergence of Informant Witness Mark 

Cleveland  

 After the close of the defense case, the prosecutor initiated a discussion about 

calling two additional rebuttal witnesses.  Outside of the presence of the jury, Deputy DA 

Jennifer Walker (“Walker”) told the judge that she planned to call Mark Cleveland as a 

witness.  (Reporter’s Transcript, People v. Jarosik, Super. Ct. Orange County, No. 

09HF0875, October 18, 2012, at pp. 686-687, attached herein as Exhibit G2.)  She told the 

judge that Cleveland was “not in custody anymore, but he was, so he has a rap sheet, I’ve 

given all this stuff to defense counsel.”  (Exhibit G2, at pp. 686-687, emphasis added.)  

Walker’s statement suggested it was highly unlikely that she had given defense counsel all 

the Brady material to which he was entitled.  Walker’s focus on having provided 

Cleveland’s rap sheet, although certainly important, would have been far less significant in 
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this context than turning over evidence about his extensive history as a jailhouse informant.  

Walker stated the following:  

This gentleman, Mr. Mark Cleveland, he provided an interview to sheriff 

deputies where he was solicited by the defendant to hire someone to kill 

Sarah, and he was next to him in a cell from January 13th of 2010 through 

February 23 of 2011, and the defendant told him through their friendship 

over that year . . . [Jarosik] told Mr. Cleveland that he attacked Sarah and 

tried to kill her, and then he got arrested, and then he detailed that he tried to 

hire someone in custody to kill her and that he got snitched on, and that he 

trusted Mr. Cleveland because they had known each other for such a long 

time in their cells and he shared so much with him and he never snitched on 

him.  (Exhibit G2, at p. 687.) 

The DA argued that Cleveland should be permitted to testify because it showed that 

“a year and a half to two years [after Jarosik and Ryan spoke] that he is still harboring the 

desire to kill Sarah and trying to get another person to do that for him completely negates 

all of the things that he said about never wanting to kill her, snapping, and being talked into 

what he did on that tape.”  (Exhibit G2, at p. 689.) 

The judge granted defense attorney Michael Molfetta’s request for an admissibility 

hearing to determine whether Cleveland could testify in rebuttal and whether Cleveland 

was a percipient witness to statements made by Jarosik.  (Exhibit G2, at pp. 692-693.)  

Cleveland testified at that hearing that he and Jarosik were housed in cells next to each 

other at Orange County Main Jail beginning on January 13, 2010.  (Exhibit G2, at p. 701.)  

“There is not really anyone else that you can talk to, you know, except for your neighbor, 

so we began talking about our cases, our situations, why we are in jail, our life on the 

streets and stuff like that.”  (Exhibit G2, at p. 702.)  Cleveland said that Jarosik explained 

the charges and the evidence against him, including the solicitation to murder charge.  “He 

told me that he still wanted to kill her, and she ruined his life.  If I had any connections 

while I was in Mexico anybody like that when I was over there that I could do that kind of 

job.”  (Exhibit G2, at p. 704.)  Cleveland told Jarosik that he expected to be released soon 

and would make arrangements once he was released.  (Exhibit G2, at p. 706.) 
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Cleveland said that around the previous December, he overheard Jarosik ask another 

inmate named William Garcia whether he or anyone he knew would be able to “whack his 

girlfriend.”  (Exhibit G2, at p. 708.)  Cleveland decided to approach law enforcement with 

the information because he felt he no longer had control over the situation: “[W]e had a 

deal.  We had an arrangement . . . and now that he was going outside of our arrangement 

talking to other inmates about doing it, I thought it would be wise to let somebody in the 

sheriff’s department know, because I no longer had any control over what was going on.”  

(Exhibit G2, at pp. 708-709.) 

Outside of Cleveland’s presence, defense counsel spoke directly of his suspicions 

about Cleveland’s informant history.
63

 

Mr. Molfetta:  I suspect he’s a professional snitch. 

The court:  I’m sorry? 

Mr. Molfetta:  I suspect he’s a professional snitch.
64

 

The court:  Do we have any information as to his informant status? 

Mr. Molfetta:  That’s what I want to ask him.  DUIs don’t get moved into 

protective custody.  DUIs don’t get cases dismissed on failure to appear on 

felonies.  These are all things I would like to find out from him.  (Exhibit G2, 

at p. 711.) 

But Molfetta should not have had to suspect whether Cleveland was a professional snitch, 

or find out for the first time during examination of the witness.  If Walker had turned over 

                                              

63
 It certainly appears that Molfetta should have had in his possession an interview with 

Cleveland regarding the statements purportedly made by Jarosik, in which Cleveland also 

discussed some of his more recent informant efforts.  Defendant Wozniak independently 

obtained the recorded interview, without the assistance of either the party, trial counsel, or 

appellate counsel in these proceedings.  Interestingly, during that interview, Cleveland said 

that he had “special handlers,” who included Ben Garcia.  He also mentioned giving 

information to other deputies including Tunstall, Regaddio, and Larson.  (Transcript of 

Interview of Mark Cleveland in People v. Jarosik, undated, Jul. 15, 2010, pp. 1-2, attached 

herein as Exhibit H2.)  However, in the hearing to determine whether he would be 

permitted to testify in Jarosik, Cleveland denied ever having a handler.  (Exhibit G2, at pp. 

712-713.)  

64
 It appears that Molfetta may have forgotten that Cleveland was named as a potential 

rebuttal witness in People v. Flores, discussed above. 
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the evidence from Cleveland’s OCII file, defense counsel would have been well aware of 

the fact that Cleveland was an inveterate informant with prior allegations of dishonesty and 

moral turpitude pervading his informant work.  If, miraculously, the Brady disclosures had 

been made and her opponent had missed it, surely, as an officer of the Court, Walker 

would have provided an immediate and accurate response to the court’s question, “Do we 

have any information on his informant status?”  (Exhibit G2, at p. 711.) 

 When Cleveland returned to the witness stand after the prosecutor’s voir dire, 

defense counsel questioned him about his history of giving informant testimony.  

Cleveland’s response to Molfetta’s very first question could have led to a follow-up 

question that would have decimated his credibility—but only if he had received the 

necessary Brady materials from the OCII file with which to impeach him.   

Q.  How many times have you testified in court before? 

A.  A couple of months ago in the grand jury, which I’m not supposed to talk 

about, on a homicide case, and that’s it.  (Exhibit G2, at p. 712, emphasis 

added.) 

 That was not it.  As discussed supra, Cleveland had testified in People v. Hull in 

1988.  In that matter, Judge Iles found that Cleveland was not credible and a follow-up 

investigation spurred even more questions.  But the response by Cleveland was erroneous, 

and the prosecutor should have pointed out that fact.  Molfetta appeared to be unarmed 

with this information.  The reason for Walker’s silence is unknown.   

 Again, if in possession of the OCII file, another response by Cleveland should have 

led to important follow up questions: 

Q.  So you have a history, however long it may be, with cooperation with law 

enforcement, correct? 

A.  Well, I was in mainline originally until I came forward with some 

information on a homicide case, and then that’s when they placed me in 

protective custody, and that’s when I met Mark.  That’s when I was placed in 

Mark’s housing area.  (Exhibit G2, at p. 714.)  

“However long” actually meant working during parts of at least two decades.  

Cleveland should have been immediately confronted with that fact.  Again, even if 
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somehow defense counsel had received relevant documents and was unprepared, the 

prosecutor should never have allowed these responses to mislead the court. 

The next day, Molfetta brought a motion for mistrial.  (Defense Motion for Mistrial, 

People v. Jarosik, filed October 19, 2012, attached herein as Exhibit I2.)  The motion 

stressed that Cleveland’s testimony “revealed an ongoing relationship with law 

enforcement which includes several attempts at cooperation as well as a homicide case 

wherein the witness has testified in a Grand Jury proceeding.”  (Exhibit I2, at p. 2.)  “The 

nature of that cooperation, the reasons for Mr. Cleveland’s assistance being accepted and 

or rejected, as well as the details of those relationships, are Brady material in that, at a 

minimum, they would assist in cross examining the witness.”  (Exhibit I2, at p. 2.)  This 

filing appears to confirm that Molfetta did not receive any of the information contained in 

the OCII file—as the prosecutor would have certainly responded to the motion by stating 

that Molfetta was already aware of significant information about the informant’s 

background, which was contained in the OCII. 

Additionally, Molfetta wrote that on October 19, 2012, Walker informed him that 

Cleveland had written notes about his contact with Jarosik and that “the existence of these 

notes was not known to the defense or prosecution until October 19, 2012.”
65

  (Exhibit I2, 

at p. 3.)  The following day Walker announced that she had decided that she would no 

longer call Cleveland as a witness.  (Exhibit G2, at p. 721.)  Perhaps trusting that the 

OCDA had not purposefully committed a Brady violation, defense counsel added as an 

explanation to the court that, “if he’s not taking the stand, those notes become irrelevant 

because he’s not taking the stand.  So that is why my motion for mistrial would become 

moot, if he’s not taking the stand.”  (Exhibit G2, at p. 722.) 

                                              

65
 The notion that the existence of the notes had just been learned about is inconsistent with 

the recorded interview of Cleveland, as he was asked specific questions from the notes he 

wrote about his interactions with Jarosik.  (Exhibit H2, at pp. 11-12.) 
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2.  Another Informant Waiting in the Wings 

 Jeremy Bowles (“Bowles”) was also identified as a witness that the prosecution 

intended to call on rebuttal in Jarosik’s case.  The prosecutor announced on the same day 

she withdrew the request to call Cleveland that she was also withdrawing to the request to 

call Bowles.  But for purposes of this motion, the critical issue is not whether the 

prosecution moves forward with an announced decision to call a witness, but the state of 

the prosecution’s discovery for an informant witness prior to the prosecutor changing her 

mind.  The previous day, Walker described what the anticipated Bowles’ testimony, and 

her statement provided clues about what she had provided to the defense in regards to 

Bowles: 

Ms. Walker:  Yes, your honor.  I have two items.  Number one, around 

January of 2012, a custody, an inmate named Jeremy Bowles, B-O-W-L-E-S, 

who was found guilty today in trial, he’s another in-custody, was in custody 

with the Defendant, and they began talking about what they were in custody 

for, and Jeremy knew that the Defendant had been involved in domestic 

violence from talk from other inmates.  They started talking about the 

incident, and the defendant told him he was dating a woman here in Orange 

County while he was still technically married back in Chicago, he was 

playing both of them, and that he didn’t feel he raped her because he was 

owed sex by the victim, and he said, are you sure he used the word rape, and 

he said yes, it wasn’t rape to him because the victim owed him. 

The Court:  And this is somebody who has just gone through his own trial? 

Ms. Walker:  Yeah, he’s got a record. 

The Court:  So how are we going to handle that part? 

Ms. Walker:  Well, I’d have to -- I don’t think he has any issues as far as, 

well, he needs advisement like.  What’s his name, like Ryan.  (Exhibit G2, at 

p. 686.) 

 It is not clear from Walker’s statements what information she turned over from 

Bowles’ “record.”  If the extent of the materials provided to the defense about Bowles’ 

background was a copy of his rap sheet (or even if a more complete set of materials 

documenting his criminal history had been turned over) this would have offered a terribly 

incomplete picture of the most relevant aspect of Bowles’ background.  As will be 

discussed beginning at page 509, Bowles was a well-established jailhouse informant who 
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had worked with both the Special Handling Unit and the Special Operation Unit of the 

OCSD.   

3.  Analysis of Informant Discovery Violation 

 Perhaps prosecutors and members of the OCDA will view it as fortunate that 

Cleveland (and Bowles) did not testify at the trial.  However, for purposes of this motion, it 

is irrelevant that the prosecution ultimately decided not to call Cleveland after a calculus 

that took into consideration the increasing risk that the defense would learn more about the 

informant’s withheld background and the separately deteriorating credibility of Cleveland 

as holes in his account appeared. 

 A decision by Walker not to timely turn over Brady evidence, including most 

notably the evidence identified in Cleveland’s OCII (and a variety of evidence relevant to 

Bowles’ informant background), is consistent with the pattern documented throughout this 

motion.  The presentation of Cleveland (and Bowles) to the jury would have been 

exceptionally misleading.  The complete breakdown of Brady, in terms of informants, was 

further highlighted by the fact that defense counsel was apparently not informed that 

Cleveland had just recently testified in Hurtado.
66

  Knowledge about the particulars of that 

testimony would have undercut the notion that the informant just stumbled upon the 

inculpatory statements of Jarosik by showing that Cleveland had a pattern of alleging that 

other inmates randomly confessed their crimes to him: “There is not really anyone else that 

you can talk to, you know except for your neighbor, so we began talking about our cases, 

our situations, why we are in jail, our life on the streets and stuff like that.”  (Exhibit G2, at 

p. 702.)  

                                              

66
 Of course, it would have mattered little if Gundy or his investigators chose not to make 

an entry in Cleveland’s OCII file about the informant’s services in Hurtado, if Walker was 

either not going to examine the file or discover the Brady material from the file once she 

saw it. 
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The following timeline of Cleveland’s recent informant activity would have been 

available to defense counsel for cross-examination of Cleveland, had there been discovery 

compliance: 

Date Activity Citation(s) 

01/13/10 Cleveland was moved into the cell next to Jarosik. Exhibit G2, at p. 701 

11/2010 Cleveland and Timothy Hurtado met. Exhibit B2, at p. 193 

12/21/10 

     - 

12/28/10 

Cleveland allegedly obtained incriminating statements 

from Timothy Hurtado. 

Exhibit B2, at p. 196 

12/2010 Cleveland told law enforcement about Jarosik’s 

statements. 

Exhibit G2, at pp. 

707-709 

07/27/12 Cleveland testified in Timothy Hurtado’s grand jury 

proceeding. 

Exhibit B2, at pp. 

182-201 

10/18/12 Cleveland testified in Jarosik’s pre-trial hearing. Exhibit G2, at pp. 

698-717 

 

The suppression of informant evidence related to Cleveland (and Bowles) was 

highly relevant not only to Cleveland’s credibility, but to the believability of informant 

Ryan’s rendition of events.  The coincidental appearance of two jailhouse informants and 

the suppression of evidence that they were indeed informants, should have been available 

to the defense to support an argument that the prosecution could not be trusted to turn over 

favorable evidence in the case and to cast doubt on the rendition provided about Ryan 

regarding his contact with Jarosik. 

 On June 9, 2015, Jarosik filed an application for the appointment of counsel to 

investigate whether grounds exist to file a petition for a writ of habeas corpus based on 

newly discovered evidence and/or ineffective assistance of trial counsel, and to file a 

petition for a writ of habeas corpus if meritorious grounds for habeas corpus are found to 

exist.  (Minutes in People v. Jarosik, Super. Ct. Orange County, No. 09HF0875, attached 

herein as Exhibit J10.)  On July 16, 2015, the court granted Jarosik’s request for the 

appointment of habeas counsel.  (Exhibit J10.) 
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D.  People v. Leonel Garcia  

1.  Summary 

 On April 18, 2007, off-duty Santa Ana Police Officer Jeffrey Van Es was driving 

eastbound on 18th Street and stopped at an intersection when he heard two gunshots.  

(People v. Leonel Garcia (2012) 204 Cal.App.4th 542, 546-547.)  He then heard four to six 

more gunshots in rapid succession coming from south of 18th Street.  (Id. at p. 547.)  He 

saw five males running northbound to 18th Street and around the corner to jump into a blue 

Toyota.  (Ibid.)  He followed the Toyota for about a mile, at which point a marked police 

vehicle followed it.  (Ibid.)  There were seven males between the ages of 15 and 20 inside 

the Toyota; all associated with the Fearless Crowd, Varrio Little Town, or Varrio Chico 

criminal street gangs.  (Ibid.)  Officers located two folding knives and an aluminum 

baseball bat in the car.  (Ibid.) 

A gang expert testified that the territory in which the shooting occurred was claimed 

by the Puro Maravilla (“Maravilla”) criminal street gang, and that the occupants of the 

Toyota were members of Maravilla’s rivals.  (Ibid.)  He also testified that Leonel Garcia 

(“Garcia”) and co-defendant Jesse Benitez (“Benitez”)
67

 were active participants in 

Maravilla.  (Ibid.) 

The lone eyewitness to the shooting heard a male yelling obscenities and saw two 

16- or 17-year-old males running.  (Ibid.)  She saw Garcia turn and fire a shot in the 

direction of four males, one of which had a baseball bat in his hand.  (Id. at p. 548.)  The 

four males crouched down behind a car after the first shot.  Benitez put his hands on 

Garcia’s shoulders and said, “let’s go, let’s go.”  (Id. at p. 547.)  They ran again.  Garcia 

paused and fired a second shot, then started running as well.  (Ibid.) 

Garcia was charged with four counts of attempted murder and three other felonies, 

as well as gang and personal discharge of a firearm enhancements.  (Id. at p. 542.)  During 

                                              

67
 Benitez was charged as a co-defendant in the attempted murder counts and tried with 

Garcia, but was not a party to the appeal. 
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jury deliberations, the court excused a juror and replaced the juror with an alternate.  (Id. at 

p. 546.)  The court was informed the jury had previously reached a verdict on all but one 

count.  (Ibid.)  The court sealed the verdicts.  (Ibid.)  The newly constituted jury then 

deliberated and reached a verdict on the remaining count (possession of a firearm by a 

minor) and its enhancement.  (Ibid.)  Garcia was found guilty on all counts and all 

enhancements were found true.  The court sentenced him to 37 years in state prison.  (Ibid.) 

On appeal, the appellate court ruled that Garcia was denied his state constitutional 

right to a unanimous verdict by 12 jurors on six of the seven guilty verdicts.  (Id. at p. 545.)  

He was not asked to consent to the sealing of the verdicts or asked whether he waived his 

right to a unanimous 12-person verdict.  The convictions on the six counts and the 

enhancements were, therefore, reversed.  (Ibid.) 

Senior Deputy District Attorney Elisabeth Hatcher McKinley has remained the 

prosecutor throughout the proceedings.  On January 23, 2009, Costa Mesa detectives 

interviewed Cleveland.  On February 3, 2009, the case was assigned to the Honorable Gary 

Paer for trial, and the following day jury selection began.  (Minutes in People v. Leonel 

Garcia, Super. Ct. Orange County, No. 07HF0815, attached herein as Exhibit J2.) 

Within Cleveland’s OCII file is a letter written to the investigating agency, Costa 

Mesa Police Department, in which Cleveland discusses, among other matters, threats made 

against Garcia.  According to Garcia’s present counsel—who did not represent him at the 

original trial—a recorded interview of Cleveland was conducted several days before the 

trial.  (Exhibit F11.)  In Cleveland’s recorded interview, he told investigators that his 

cellmate Gabriel Nieto told him that Jesse Benitez allegedly admitted to being the 

shooter—not Leonel Garcia.  At the time of this writing, Garcia’s counsel was unable to 

determine definitively whether the recording was turned over prior to the trial.  However, 

defense counsel stated that the provided discovery does not include any writings by 

Cleveland. 
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2.  Recorded Interview of Cleveland 

On January 23, 2009, Detective Bob Hansen (“Hansen”) and an unidentified 

detective interviewed Informant Cleveland.  (Transcript of Interview of Mark Cleveland, 

Jan. 23, 2009, attached herein as Exhibit M10.)  According to Cleveland, Nieto explained 

the following had transpired two years ago: 

Gabriella Serrano (“Serrano”) observed an incident wherein she heard gang slogans, 

heard shots being fired, and saw Jesse Benitez with the gun.  (Exhibit M10, at pp. 14, 19-

20.)  Serrano was coming out of her house when she heard the gang slogans and the shots 

being fired.  (Exhibit M10, at p. 14.)  A group of individuals was chasing after another 

group of individuals.  (Exhibit M10, at p. 19.)  “Jesse pulled out the gun and fired at them 

[the individuals in the other group].”  (Exhibit M10, at p. 19.)  Leonel Garcia had given the 

gun to Jesse at some point, and was present when the shooting occurred.  (Exhibit M10, at 

pp. 18-19.)  Although “they were both there to-to, uh, um, uh, shoot, uh--shoot those guys . 

. . to get back at those gang members,” “Jesse was the shooter.”  (Exhibit, at pp. 18-19.) 

E.  People v. James Marr 

On July 20, 2007, Joyce Marr (“Joyce”) was getting ready to leave for work when 

her husband, James Marr (“James”), blocked her from leaving.  (Reporter’s Transcript 

(Preliminary Hearing), People v. Marr, May 9, 2008, pp. 6, 37, attached herein as Exhibit 

K2.)  James accused her of breaking his flashlight and sleeping with other men.  (Exhibit 

K2, at p. 43.)  When Joyce tried to go around James, he grabbed a large kitchen knife and 

literally stabbed his wife in the back.  (Exhibit K2, at pp. 14, 37.)  The stab wound was one 

to two inches deep and caused her lung to deflate 15%.  (Exhibit K2, at p. 48.)   

Joyce then snatched their daughter, Elizabeth Marr (“Elizabeth”), by the arm, and 

the two of them barricaded themselves in the back bedroom of the residence.  (Exhibit K2, 

at pp. 12-13, 19.)  Elizabeth helped her mother hold the door shut while Joyce called 911 

from her cellphone.  (Exhibit K2, at pp. 19, 37.)  During this time, James was trying to 

push the door open from the other side.  (Exhibit K2, at pp. 44-45.)   
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Deputies from the OCSD arrived and arrested James in the hallway leading up to the 

back bedroom.  (Exhibit K2, at p. 11.)  At that point, the deputies also located the knife on 

a dresser in that hallway.  (Exhibit K2, at pp. 13, 15, 22.)  James and Joyce’s son, Joshua, 

was also home.  (Exhibit K2, at pp. 10, 36.)  Joshua was sitting in the living room when the 

deputies arrived.  (Exhibit K2, at p. 10.)  

Cleveland apparently shared with police investigators inculpatory statements 

attributed to James Marr, as referenced in Cleveland’s interview about Jonathan Sandoval.  

(Exhibit Q1).  Deputy District Attorney Heidi Garrels received an e-mail from Cleveland’s 

counsel, Morrison, in which he again indicated that Cleveland was seeking “substantial 

consideration.”  (Email Exchange between Deputy DA Garrels and Morrison, Apr. 2, 2009, 

attached herein as Exhibit L2.)  During pre-trial discussions in Marr, the prosecutor had an 

in-chambers discussion about Mark Cleveland.  (Reporter’s Transcript (Trial), People v. 

Marr, June 4, 2010, p. 1, attached herein as Exhibit M2.)  Again, it is unclear what 

discovery related to Cleveland was disclosed. 

 At a pre-trial hearing on June 4, 2010, the Honorable John Conley stated that “I 

want the record to reflect that we talked about Mark Scott Cleveland who has two cases in 

this court.”  (Exhibit M2, at p. 1.)  In 2010, James Marr pled guilty to attempted murder 

after several charges and enhancements were dismissed.   

F.  People v. George Clebert Nails 

1.  Summary 

George Nails (“Nails”) and the victim Rhonda J. (“Rhonda”) were romantically 

involved in late 2008.  (People v. George Clebert Nails (June 13, 2012, G045131) 2012 

Cal.App.Unpub.LEXIS 4398, p. *2.)  They lived together for several months, mostly in 

motels.  In April 2009, Rhonda broke up with Nails.  Nails contacted Rhonda in July of 

2009, and they met at a park on July 3, 2009.  (Id. at pp. *2-3.)  The two spent the night 

together at a motel room drinking beer and smoking methamphetamine with a friend.  (Id. 

at p. *3.)  Rhonda and Nails had sexual intercourse that night.  They spent the next night 

together as well.   
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On July 5 and July 6, Nails and Rhonda argued because Rhonda wanted to go back 

to a friend’s house, but Nails did not want her to leave.  (Id. at pp. *4-5.)  They drank beers 

and continued arguing.  Nails threw a beer can at Rhonda, hitting her on the back of the 

shoulder.  The next day, while drinking at a friend’s home, Nails grabbed her hand and 

broke her pinkie finger.  Nails left and Rhonda stayed at the friend’s home.  

The next morning, the friend left the home early.  (Id. at p. *5.)  Rhonda awoke to 

Nails knocking on the door, yelling her name.  Nails broke through a small window and 

crawled in.  (Ibid.)  He grabbed Rhonda by the neck and started choking her until she 

passed out.  When she regained consciousness, Nails pulled out a razor blade knife and 

said that “he was going to finish what he started, what he should have done a long time 

ago.”  (Id. at p. *6.)  He cut her on the back of her neck, her arm, and her leg with the 

knife.  He then struck her on the back of her head with a child’s baseball bat, and Rhonda 

fell to the ground.  He tried to spread Rhonda’s legs apart to shove the bat into her vagina, 

but stopped when Rhonda begged him not to.  (Ibid.) 

Nails took Rhonda to the hospital.  He told Rhonda to either say she fell off her bike 

or to let him do the talking.  (Id. at pp. *6-7.)  At the hospital, Rhonda told a nurse, and 

later a social worker and police officers, her injuries were not from a bike fall, but from 

Nails’ attack.  (Id. at p. *7.) 

The emergency room physician’s assistant, who attended to Rhonda, testified that 

her multiple injuries were indicative of an assault.  (Id. at p. *7.)  Officer Timothy Haid 

interviewed Rhonda at the hospital and then interviewed Nails in the hospital lobby.  (Id. at 

pp. *7-8.)  Nails said Rhonda had fallen of her bike and hit her head on a railroad track.  A 

pat-down search of Nails revealed a small folding razor knife in his pocket.  During a 

booking search, police found hair in Nails’ pockets and dried blood on his hands.  (Id. at p. 

*8.) 

Nails was charged with attempted murder, residential burglary, assault by means of 

force likely to produce great bodily injury, assault with a deadly weapon, domestic battery 

with corporal injury, forcible sexual penetration by foreign object, and criminal threats.  
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(Id. at pp. *10-11.)  He was also charged with enhancement allegations of personal 

infliction of great bodily injury, personal infliction of great bodily injury under 

circumstances involving domestic violence, and personal use of a dangerous and deadly 

weapon.  (Id. at p. *11.) 

A jury found him guilty as charged on all counts, except it convicted Nails of 

attempted forcible sexual penetration as a lesser included offense to forcible sexual 

penetration.  The trial court sentenced Nails to life with the possibility of parole plus 

fourteen years in state prison.  (Id. at p. *12.) 

On appeal, Nails argued that (1) the trial court erred by admitting evidence of an 

uncharged act of domestic violence; and (2) the court should have stayed the sentence on 

one of the two great bodily injury enhancements pursuant to Penal Code section 654.  (Id. 

at p. *2.)  The appellate court affirmed the judgment as modified to correct custody credits 

and struck one of the weapons enhancements.  (Id. at p. *25.) 

2.  Cleveland’s Role in Nails: 

 In attorney William Morrissey’s Declaration in Support of Attorney Fees, he 

described his efforts on behalf of his client, Mark Cleveland.  (Letter from Attorney 

William Morrissey, dated June 27, 2011, attached herein as Exhibit N2.)  The billing 

summary stated that on June 11, 2010, Morrissey had a “[t]elephone conference with DDA 

Sandra Nassar re People v. George Nails case and client information for prosecution.”  

(Exhibit N2, at p. 10.)  On October 5, 2010, there is the following notation:  “Telephone 

voice mail from Sandra Nassar DDA re People v. Nails case; informed to contact her 

investigator as she is going on vacation; telephone conference with DA investigator.”  

(Exhibit N2, at p. 10.)  On November 4, 2010, Morrissey wrote, “Telephone conference 

with Sandra Nassar, DDA, re proffer session with client on People v. Nails case.”  (Exhibit 

N2, at p. 11.) 



 

MOTION TO DISMISS - WOZNIAK 

315 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

According to Nails’ counsel, he never received any materials related to Cleveland.
68

 

XIX.  The True Story of the Orange County’s Jail Informant Program and the 

Hiding of TRED Records 

During the 2014 Dekraai hearings, both prosecutors and members of the OCSD’s 

Special Handling Unit minimized the extent of Special Handling’s contacts with jailhouse 

informants, and the Unit’s role in identifying, recruiting, and managing informant efforts.  

A trio of OCSD Special Handling Deputies—Ben Garcia, Seth Tunstall, and William 

Grover— suggested via their testimony that the Unit has little contact with “information 

suppliers,” that the only informants in the jail have been the very few that have been 

“signed up” by the Santa Ana Gang task force.  The prosecution team endorsed the notion 

that the significant informant efforts undertaken in support of Mexican Mafia 

investigations (“Operation Black Flag” and “Operation Smokin’ Aces”) were not indicative 

of a broader jailhouse informant operation, and that the concealment of evidence in other 

cases was simply the unintended consequence of a dysfunctional relationship between 

federal and local authorities.  To the extent this portrayal was perceived as accurate, it 

understandably strengthened arguments to defeat the defense motions by pushing back on 

the defense contention that the string of coordinated jail contacts with informants (and lies 

about the coordination) made it more likely to have occurred in this case. 

By contrast, if the Sheriff’s Department’s Special Handling Unit was instead 

overseeing a vibrant informant effort, routinely manipulating and hiding evidence of 

housing movements and informant efforts regardless of the Sixth Amendment and Brady 

implications, then this dramatically increases the possibility that evidence favorable to the 

Defendant has not and will not be turned over. 

                                              

68
 Attorney Frederick Fascenelli told counsel for Wozniak on January 1, 2015, that after 

reviewing the entire file he was unable to locate any discovery related to Cleveland. 
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A.  TREDs and the 25-Year Effort to Hide Them 

On August 4, 2014, Judge Goethals issued his initial ruling in the informant 

litigation in People v. Dekraai, denying the motions to dismiss the death penalty and recuse 

the OCDA.  (Ruling in People v. Dekraai, dated August 4, 2014, attached herein as Exhibit 

O2.)  On August 22, 2014, Defendant Wozniak subpoenaed materials from the OCSD.  A 

copy of the subpoena is attached herein as Exhibit P2.  On August 27, 2014, the Orange 

County Counsel filed a motion to quash Defendant’s subpoena duces tecum, attached 

herein as Exhibit Q2.  However, the Honorable James Stotler ordered discovery over 

County Counsel’s objection.  Judge Stotler elected to issue this order without first 

reviewing the discovery in camera.  (Exhibit F11.)  The requested items included jail 

documents for Fernando Perez and Oscar Moriel.  Later that same day, Attorney Scott 

Sanders (who, again, is counsel for both Scott Dekraai and Daniel Wozniak) informed 

Deputy Counsel Pejeau that the subpoenaed materials that had been ordered by the court 

included items not previously disclosed to the defense.  (Exhibit F11.)  Among those items 

not previously provided, were law enforcement notes identified as TREDs, which consist 

of dated computer entries that can include the purported reasons for jail housing 

movements, classification decisions, and writings about informant operations.  (Exhibit 

F11.)  The existence of TRED files—first created in 1990 but unknown to defendants—

was stunning, particularly in view of a month’s long hearing that was dominated by 

questions about why jailhouse informants and inmates were moved into close proximity of 

one another.    

Significantly, during the entirety of the 2014 Dekraai hearings, neither Garcia, 

Tunstall, Grover, or any witness or prosecutor ever uttered the term “TRED” or mentioned 

the existence of TRED files.  Responding to a defense request to reopen the hearing in light 

of TRED entries that appeared to be inconsistent with earlier key testimony, as well as the 

discovery of other critical evidence, Judge Goethals ultimately decided to take testimony 

beginning in February of 2015.  (Exhibit F11.) 
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When the hearing began again, there was in most part agreement among critical 

witnesses—although Deputy Garcia, who clearly saw the implications, initially balked—

that an individual’s TRED was the first logical place to look if seeking the reason an 

inmate was moved.  (Exhibit C, at pp. 6161, 6291-6292, 6647-6648, 6705.)  However, the 

three deputies’ explanations about their failure to mention “TREDs” often changed from 

one question to the next.  At times, they claimed that the TREDs never came to mind 

during testimony; while at others they asserted they had been told by supervisors, whose 

names they had forgotten, not to discuss these records, even in court.  (Exhibit C, at pp. 

6508, 6663.)  In contrast, former Special Handling Deputy Jonathan Larson (“Larson”), 

who did not testify in the earlier proceedings, appeared genuinely taken aback by the 

notion that Special Handling deputies were expected to hide TRED records from the court 

rather than invoking Evidence Code section 1040 et. seq., if a question called for their 

disclosure.  (Exhibit C, at pp. 6755-6756.)   

B.  The Truth—and More Lies—About the Jail Informant Effort 

Deputy Tunstall was a member of the Special Handling Unit for nearly a decade 

before being assigned to the Santa Ana Gang Task Force.  (Exhibit C, at pp. 6277-6278.)  

In support of a search warrant that Tunstall filed on August 15, 2013, he signed a sworn 

affidavit under the penalty of perjury.  (Exhibit D, at pp. 2697-2711.)  It was reviewed and 

signed by Deputy District Attorney Erik Petersen, as well.  In that declaration, Tunstall 

wrote that one of the responsibilities of the Special Handling Unit is “developing 

confidential informants.”  (Exhibit D, at pp. 2701-2702.)  He also wrote in the affidavit that 

“[d]uring my employment with the Sheriff’s Department, I have cultivated, interviewed 

and supervised numerous confidential informants.”  (Exhibit D, at p. 2703.)   

The affidavit is irreconcilable with the testimony of Sheriff’s deputies at the 2014 

hearings.  Just one example of the deception on this subject is the following exchange with 

Tunstall from last year: 

Q.  When you were in Special Handling, you did extensive work with 

informants, correct, within the jail? 
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A.  I personally never signed up any informants within the jail, if that’s your 

question.  (Exhibit C, at p. 3119.) 

Considering the contents of the above referenced search warrant affidavit, the 

question called for a single word response: “Yes.”  But last year, Tunstall and his 

colleagues clearly and correctly believed that they could avoid the truth about the 

informant effort through linguistic semantics.  This answer was characteristic of testimony 

that has poisoned these proceedings.  Counsel had not asked if Tunstall has “signed up any 

informants within the jail.”  As he would finally admit in February of 2015, Tunstall was, 

in fact, unaware of Special Handling ever signing an informant to an agreement.  (Exhibit 

C, at p. 6517.)  Nonetheless, this search warrant affidavit and the others he admitted to 

signing previously confirm he worked extensively with numerous inmates, whom he 

described as confidential informants—at least when discussing or writing about the subject 

matter outside the context of the Dekraai hearings. 

The truth was that he, Garcia, and Grover, had devised a strategy to minimize the 

jail informant effort for the purposes of aiding the prosecution’s response to the Dekraai 

litigation, utilizing a combination of dishonesty and misdirection.  After not answering the 

direct question, he attempted to press a definition of confidential informants (used 

repeatedly by Garcia) that limited the universe of jailhouse informants to those who were 

“signed up,” even though again both knew that jail deputies do not “sign up” informants 

and that this was neither a legal prerequisite for such a designation nor one that he himself 

employed, except in this case.  (Exhibit C, at pp. 6298, 6364, 6375.)  Before being 

confronted with the affidavit last month he was asked, “Is it even part of the job of special 

handling to try to locate informants, develop informants, things like that?”  Tunstall 

answered, “No.”  (Exhibit C, at p. 6297.)  He said that it was not, that he had not done that, 

and that he was unaware of other Special Handling deputies doing what he had previously 

attested was part of their job.  (Exhibit C, at p. 6298.)   

After finally being confronted with the document signed under penalty of perjury in 

which he said he “developed confidential informants,” Tunstall conferred with his attorney.  
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(Exhibit C, at p. 6347.)  Then, instead of at long last acknowledging that he and his 

colleagues had attempted to deceive this Court about Special Handling’s role with 

informants, he embarked upon a new path of perjury, claiming that he “did not mean 

‘develop.’”  (Exhibit C, at pp. 6348-6349.)  He had used the “wrong word” in the search 

warrant, he claimed.  (Exhibit C, at pp. 6348-6349.)  He asserted that he meant to 

communicate that “we pass on information from confidential informants,” not that Special 

Handling develops confidential informants.  (Exhibit C, at pp. 6348-6349.)  This tortured 

lie would not be his last on this subject matter.  Tunstall preemptively tried to fix the 

unfixable: 

Q.  Okay.  So you don’t do that.  You don’t cultivate confidential 

informants and try to develop them? 

A.  No.  As a matter of fact, I think I also put in there that I cultivate—

cultivated and supervised.  I supervised the information being passed to the 

outside agencies.  And I believe I probably put “numerous.”  Maybe I 

should choose a different word, but I still—I view “numerous” more than 

just a couple.  So I think that’s why I put it there.  (Exhibit C, at p. 6348.)   

But soon it would be clear, that “numerous” did not even mean “more than just a 

couple.”  It actually meant none, according to Tunstall. 

Q.  Okay.  So you never—you didn’t supervise confidential informants? 

A.  Guess that’s the wrong word again. 

Q.  Did you ever supervise confidential informants? 

A.  No. 

Q.  Never? 

A.  I am not a C.I. handler.  (Exhibit C, at p. 6351.) 

He later reiterated that defense counsel was “correct” in stating that he “never 

supervised a confidential informant let alone numerous confidential informants.”  (Exhibit 

C, at p. 6352.)  Why did Tunstall continue to run from what he had written when it would 

potentially damage the viability of other convictions in which he had filed identically 

worded affidavits?  With this Court listening closely to his answers, Tunstall clearly 

decided that it was more important to stick to the 2014 lies about the informant program so 

as to somehow further avoid implicating himself, Garcia, and Grover in perjury in this 

case.  
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Corroboration of the fact that Tunstall lied in these proceedings, rather than in his 

search warrant affidavits, came again from Deputy Larson.  Larson stated that he worked 

with “Garcia and Grover” during his relatively short stint with the Special Handling Unit.  

(Exhibit C, at p. 6740.)  When asked about expectations regarding his work with 

informants, Larson stated the following:  

Q.  Was one of your jobs to kind of develop informants in the jail, identify 

them and manage them if they were assistance? 

A.  I would say yes.  (Exhibit C, at p. 6740.) 

Larson also stated that he was informant Alexander Frosio’s (“Frosio”) handler in 

the jail: “I was the one overseeing him being an inmate that was giving us information,” 

meeting with him “probably once a week.”  (Exhibit C, at p. 6743.)  He agreed that at one 

point Frosio was given the opportunity to produce information, and if that failed, to be 

placed in protective custody.  (Exhibit C, p. 6747.)  He provided information about crimes 

on the street and in the jail.  (Exhibit C, at p. 6743.)  Larson also agreed that he was the 

handler for other informants.  (Exhibit C, at p. 6745.) 

There was yet more stunning evidence that key officers were so committed to 

deception in this case that they were willing take the chance that other contradictory 

evidence would stay hidden forever.  Garcia has been insistent that he was never the 

“handler” of informants, even though (1) Perez believed he was his handler and described 

him as such, (2) Perez nearly always directed his correspondence to Garcia, (3) Garcia met 

with Perez in the jail, and (4) Garcia maintained and summarized Perez’s notes.
69

   

However, when Garcia provided testimony in a 2013 civil deposition in Mark 

Cleveland v. Orange County Sheriff’s Department, et. al., the Ben Garcia who testified 

appeared unrecognizable from the Ben Garcia who testified in the Dekraai proceedings.  In 

                                              

69
 “Q.  Who are your handlers?  A.  Ben Garcia and Gonzo Gallardo and I believe Tony, 

Tony Garcia.”  (Exhibit C, at p. 434.)  The next day, Perez testified that “My main—one of 

my main handlers was Ben Garcia.  But when he wasn’t there, it would be—at that time it 

was Grover, Bieker, Barajas, Padilla.”  (Exhibit C, at p. 697.) 
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his deposition, he neither seemed intent on providing the extremely limited definition of 

“informant”
70

 repeatedly offered in this case, nor interested in denying he was a “handler” 

of informants.  He said that Cleveland “has been an informant for everybody for a lot of 

years, and I personally don’t like working with people like that.”  (Exhibit C, at pp. 6375-

6376.)  Garcia clearly had not recognized the importance yet of shrinking the pool of 

informants in the jail to those who were “signed up”—or contemplated that inconsistent 

evidence would ever catch up with him.  Garcia said the reason he did not like working 

people like Cleveland was:  

Because they’re reckless.  They reach out.  They try to do their own thing 

and I can’t deal with someone like that.  If I’m going to be a handler of 

somebody and work a particular informant, I want to have control of who 

they are talking to and what’s going on.  (Exhibit C, at p. 6574.)   

Having denied ever been a handler during questioning in these proceedings, Garcia 

claimed in February that his deposition answer was only meant to describe how he would 

conduct himself if he ever was a handler.  (Exhibit C, at p. 6574.)  His testimony during 

that deposition confirms that Garcia is completely unbeholden to the truth.  In actuality, 

                                              

70
 That witnesses in this proceeding attempted to falsely create a definition of informants 

specifically for this case, because they thought it would be of assistance in these 

proceedings, was also illustrated in the testimony regarding Jeremy Bowles.  In Grover’s 

2012 evaluation, Sergeant Joe Cope wrote about supervising a class for new Correctional 

Service Assistants.  Cope wrote that Grover “. . . brought in two different Confidential 

Informants to work with the class.”  (Exhibit D, at pp. 2923-2926.)  During his most recent 

testimony, he admitted that Bowles was one of the people that he brought.  (Exhibit C, at p. 

6721.)  But Grover then insisted that Bowles was not an informant.  (Exhibit C, at p. 6721.)  

Of course, Grover certainly described Bowles as an informant to his supervisor and his 

class—but that was at a time when Bowles’ status had no relevance to these proceedings.  

Last year, when asked about the amount of time he spent dealing with informants, he 

replied, “I’d say less than zero.”  (Exhibit C, at p. 4640.)   

In Garcia’s most recent testimony, he continued to play the informant definition 

game, claiming that Bowles was not an informant, even though he was set to be a witness 

on a case and was an “intel source.”  (Exhibit C, at p. 6581.)  Garcia acknowledged that he 

was Bowles’ main contact and that he bought food for Bowles.  (Exhibit C, at  pp. 6582, 

6589.)   
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Garcia not only supervises informants, such as Perez, but also closely controls their 

communications with inmates.  As his actual practice in handling informants is to closely 

monitor and orchestrate contacts, logic says that this was precisely the methodology 

employed with Fernando Perez and Scott Dekraai.    

XX.  Oscar Moriel’s Informant Work 

A.  A Summary of Moriel’s Criminal and Informant History 

Like Perez, Moriel is currently facing a life sentence.  On December 13, 2005, 

Moriel was charged with attempted murder, street terrorism, and gang and firearm use 

enhancements.  (Exhibit B, at pp. 12181-12209.)  While it may seem unfathomable that 

Perez has still not been sentenced after eight years in custody, at least one of his felony 

cases has been tried.  The same cannot be said for Moriel, who has been in custody for 

almost nine years without being tried or reaching a settlement. 

Although there is little transparency on the issue of when he began serving as an 

informant, discovered notes suggest that Moriel began July 1, 2009, and continued through 

May 20, 2010.  Moriel fully embraced his role, working virtually non-stop during a nearly 

ten-month period.  (Exhibit B, at pp. 13483-13871.)  According to OCSD Deputy Seth 

Tunstall, Moriel wrote approximately 500 pages of notes documenting conversations with 

fellow inmates during this time.  (Exhibit B, at pp. 12290-12291.) 

Deputy District Attorney Erik Petersen discovered different quantities of Moriel’s 

notes in nine of the cases referenced and discussed in the Dekraai motion.  Pursuant to a 

court order in Dekraai, the Dekraai prosecution turned over 196 pages of those notes—

which were notably found in the most complete quantity in the discovery from People v. 

Eric Lopez.  (Exhibit B, at pp. 12701-12706.) 

Petersen, who also prosecuted the Black Flag cases, prosecuted the criminal cases of 

both Perez and Moriel.  Petersen tried one Black Flag case (People v. Camarillo) and three 

murder cases (People v. Vega, People v. Rodriguez, and People v. Palacios) in which 

Moriel testified as an informant.  Shortly before the hearings in Dekraai, Judge Goethals 

removed Petersen from a set of jailhouse assault cases for intentionally withholding 
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evidence helpful to the defense.  After the hearings in People v. Dekraai, the OCDA agreed 

to vacate Leonel Vega’s murder conviction and retry the case.  Prosecutors also dropped all 

charges against Isaac Palacios in exchange for a guilty plea to second-degree murder and 

accepted a punishment of time served without a day in prison and probation.  

The hundreds of pages of notes that Moriel wrote for law enforcement included 

(most importantly and discussed below) confessions and admissions from other inmates.  

The notes also covered topics such as who controlled the gangs within the jail, lists of 

people who were “hard candy,” key codes used to talk and write about “hot people” or “hot 

topics.”  (Exhibit B, at pp. 13488-13489, 13531.)  Not surprisingly, the notes both indicate 

further unreported interactions Moriel had with law enforcement, and corroborate massive 

concealment of communications and movements in the Orange County Jail.  

B.  Confessions and Admissions Obtained from Moriel and Shared with Local 

Prosecutorial Agencies 

Moriel’s 196 pages of discovered notes from People v. Eric Lopez, pertained largely 

to the Mexican Mafia and gang crimes that occurred on the street, many of which were 

allegedly committed by members of his own gang, Delhi.  Petersen concealed nearly all of 

these admissions and confessions from defendants in the Delhi prosecutions of People v. 

Vega, People v. Rodriguez, and People v. Palacios.   

The following is a brief summary of the direct admissions that Moriel described in 

the pages discovered in People v. Eric Lopez: 

(1) On an undetermined date, Leonel Vega said that he spread the message that 

anyone going against Armando Moreno was to be dealt with “full force.”  (Exhibit 

B, at p. 13490.)  

(2) On an undetermined date, Vega ordered that two people be placed on the 

“hard candy” list, and for that message to be spread in the jails and on the streets.  

(Exhibit B, at p. 13491.)  

(3) On July 1, 2009, Vega claimed that he gave Julio Ceballos a pass from 

getting stabbed by loyalists of the Mexican Mafia in the prison yard where he was 
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housed in exchange for refusing to testify in Vega’s case.  (Exhibit B, at p. 13483.)  

(4) On July 1, 2009, Vega claimed to have earned his Aztec Warrior Shield and 

#13 tattoos by carrying out an order for the Mexican Mafia in which he stabbed 

someone during a race riot.  (Exhibit B, at p. 13485.)  

(5) On July 1, 2009, Vega claimed that he was the one who sent the county-wide 

kite that ordered all Surenos “to rush all blacks, ‘on-site’ . . . .”  (Exhibit B, at p. 

13485.)  

(6) On July 2, 2009, Vega admitted to ordering and selling methamphetamine for 

Michael Salinas, a Mexican Mafia leader associated with Armando Moreno.  

(Exhibit B, at p. 13486.)  

(7) On July 3, 2009, Vega claimed that he committed his first murder in 1993 on 

Bristol Street, that he had five murders under his belt, and that he shot at a car in 

2004 on the corner of Oak and St. Andrews streets.  (Exhibit B, at p. 13487.)  

(8) On July 8, 2009, Vega told Moriel that Moriel had to pay $500 to $1,000 as a 

way to show appreciation and allegiance to Vega.  (Exhibit B, at p. 13532.)  

(9) On August 1, 2009, Vega said that he shot a young Alley Boys gang member 

after luring the boy into his car.  (Exhibit B, at pp. 13548-13549.)  

(10) On August 10, 2009, Vega said that he gave orders for another inmate to 

assault someone who had disrespected him.  (Exhibit B, at pp. 13551-13552.) 

(11) On September 10, 2009, Vega said that he was trying to get help with 

“smoking” (killing) a gang member by the name of Jacob, then chopping off his 

head and leaving it on Peter Ojeda’s (“Sana”) wife’s doorstep as a warning.  

(Exhibit B, at p. 13585.) 

(12) On September 17, 2009, Moriel admitted to collecting drug money and 

“rent” from his neighborhood in order to benefit the Delhi gang.  (Exhibit B, at pp. 

13601-13602.) 

(13) On September 30, 2009, Vega said that he had Franky Banda “hit” for not 

following one of the “rules.”  (Exhibit B, at p. 13624.) 
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(14) On September 30, 2009, Vega said that he told Ray Salcido (known as 

“Chuco”) that he would have to pay Vega some money in return for Vega’s help 

cleaning up his “mess” in the jail.  (Exhibit B, at p. 13624.) 

(15) On October 6, 2009, Vega said that he had been stalking Michael Salinas so 

that he could kill him if presented with the opportunity.  (Exhibit B, at p. 13653.) 

(16) On October 6, 2009, Vega said that he had someone ready to hit Paul 

Longacre, a supposed snitch.  He asked Moriel to spread the word.  (Exhibit B, at 

pp. 13654- 13655.) 

(17) On October 27, 2009, Vega said that he and his girlfriend Vanessa Murillo 

ran an operation in which Murillo bailed inmates out of jail with the understanding 

that they would then turn themselves in later on a warrant and transport drugs into 

the jail.  (Exhibit B, at pp. 13667-13668.) 

(18) On October 31, 2009, “Stranger” discussed allegations in his pending murder 

case, his belief that his cousin was an informant, the violence of his co-defendant, 

and his efforts on behalf of the Mexican Mafia.  (Exhibit B, at pp. 13669-13670.) 

(19) On November 16, 2009, Vega ordered fellow inmates to “go full force” 

against opponents of Armando Moreno.  (Exhibit B, at pp. 13686-13687.) 

(20) On November 17, 2009, Vega ordered that inmate Bala get beaten once per 

week until he paid $1500 to clear his “rape jacket.”  (Exhibit B, at pp. 12999, 

13689-13691.) 

(21) On November 29, 2009, “Stranger” said that he and his co-defendant went on 

a shooting spree in six to eight different cities while they were high on 

methamphetamine.  The inmate said that they almost turned themselves in but 

changed their minds.  He said that they never got charged.  (Exhibit B, at pp. 13698-

13699.) 

(22) On December 20, 2009, Kirk Butterfas said that he and another inmate 

bought 25 grams of heroin to transport into the jail.  (Exhibit B, at pp. 13707-

13708.) 
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(23) On January 5, 2010, Alvaro Sanchez (“Pave”) said that he shot at some 

Highland Street gang members and that Sergio Elizarraraz (“Bad Boy”) killed one 

of them; that Joseph Galarza (“Gato”) killed a girl on Edinger and East Kilson 

streets; that Marvin Gutierrez (“Jasper”) shot someone by the name of “Mickey” in 

the face on Evergreen Street; and that “Casper” shot “Shotgun’s” son.  (Exhibit B, at 

pp. 13717-13718.) 

(24) On January 18, 2010, Alvaro Sanchez said that he committed a murder by 

Towner and Central streets and then Sergio Elizarraraz (“Bad Boy”) burned his 

getaway vehicle.  (Exhibit B, at pp. 13746-13747.) 

(25) On February 7, 2010, Amaury Luqueno (“Spy”) said that he and Elizarraraz 

(“Bad Boy”) were involved in a shooting with an off-duty police officer and that 

they fled to Las Vegas shortly after the shooting in order to avoid being arrested.  

(Exhibit B, at pp. 13808-13809.) 

(26) On February 8, 2010, Luqueno (“Spy”) admitted that he and Elizarraraz 

(“Bad Boy”) committed the officer-involved shooting on Oak and St. Andrews 

streets.  (Exhibit B, pp. 13816-13817.) 

(27) On February 14, 2010, Elizarraraz (“Bad Boy”) admitted to numerous 

murders and attempted murders committed from 2005 to 2007.  (Exhibit B, at pp. 

13819-13829.) 

(28) On February 15, 2010, Elizarraraz (“Bad Boy”) admitted to several attempted 

murders in which he pulled the trigger.  (Exhibit B, at pp. 13833-13841.)  

(29) On February 23, 2010, Elizarraraz (“Bad Boy”) said that he was involved in 

a shooting on Edinger Avenue and Main Street, behind the gas station, and that 

“Combo” was with him.  (Exhibit B, at p. 13849.) 

(30) On February 26, 2010, Alvaro Sanchez (“Pave”) said that he and Elizarraraz 

(“Bad Boy”) shot at someone on Olive and St. Andrews streets but that the person 

got up and ran away after being hit in the stomach.  (Exhibit B, at pp. 13855-13860.) 

(31) On February 26, 2010, an inmate by the name of “Mad” said that he had 
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committed several robberies in order to fund his drug habit.  One of the robberies 

took place at a Mercedes dealership where he stole $1,300.  (Exhibit B, at pp. 

13855-13860.) 

(32) On April 20, 2010, an inmate named “Chino” from West Side Los 

Compadres said that he “took the heat” for his girlfriend on a gun possession 

charge.  (Exhibit B, at pp. 13862-13866.) 

(33) On May 20, 2010, Palacios said that he shot and killed a member of the 

Walnut Street Gang, that he had 13 murders under his belt, and that he shot and 

killed Randy Adame (“Goofy”) from Alley Boys.  (Exhibit B, at pp. 13869-13871.) 

C.  The OCSD and Leonel Vega 

1.  Summary of Case: People v. Leonel Vega (07CF2786/GO45613) 

On February 20, 2008, Leonel Vega was arraigned and appointed counsel on a 

felony complaint charging special circumstance murder for the benefit of a gang and other 

allegations relating to the murder of Giovanni Onofre in March of 2004.  (Exhibit B, at pp. 

13960-14014.)  The case proceeded to trial in December of 2010.  (Exhibit B, pp. 13960-

14014.)  At trial, the prosecution’s case against Vega was built primarily on the alleged 

admissions of three informants who, like Vega, had been members of the Delhi street gang: 

Oscar Moriel, Johnny Belcher (“Belcher”), and Julio Ceballos (“Ceballos”).  (Exhibit A, at 

pp. 7829-7837.) 

The facts established at trial were as follows: Giovanni Onofre (“Giovanni”), 

Andrew Onofre (“Andrew”), and Hector Lopez (“Lopez”) were at a bus stop in an area 

claimed both by Delhi and one of its major rivals, Alley Boys.  (Exhibit A, at p. 7830.)  A 

white Lincoln Town Car pulled up and Vega, located in the passenger seat, made a “D” 

hand sign.  Giovanni approached the car.  Vega exited the car and asked where they were 

from.  Giovanni responded he was from Alley Boys.  Vega went back in the car and 

grabbed a firearm.  Giovanni, Andrew, and Lopez fled and were separated.  The vehicle 

circled a nearby park a few times.  Andrew heard a gunshot.  Shortly thereafter, Giovanni 
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was found dead a short distance away as a result of a gunshot to the head.  A few days 

later, Vega was arrested following a high-speed pursuit.  Vega yelled, “This is Delhi” as he 

was arrested and ammunition was found in the vehicle.  In 2007, Andrew Onofre identified 

Vega from a photographic lineup.  (Exhibit A, at p. 7830.) 

At trial, Julio Ceballos testified that Vega showed him a newspaper article about the 

shooting and bragged that he had been the shooter.  (Exhibit A, at p. 7830.)  Oscar Moriel 

and Johnny Belcher claimed that in separate encounters while in custody, Vega admitted 

his responsibility for the killing.  (Exhibit A, at p. 7831.)  Moriel and Belcher testified that 

Vega claimed he convinced the victim to enter the car while at the bus stop and went with 

him to a location where Vega shot him in the head.  Vega also purportedly told Moriel that 

he later made threats against Ceballos to dissuade him from testifying at trial.  (Exhibit A, 

at p. 7831.) 

On December 16, 2010, Vega was found guilty of murder with the special 

circumstance of committing the crime for the benefit of the gang, use of firearm, and street 

terrorism.  On July 2, 2011, Vega was sentenced to life without the possibility of parole 

and a consecutive sentence of 25 years to life.  (Exhibit B, at p. 13963.) 

2.  The Government Produced a Four-Page Note Containing Vega’s 

Confession 

On November 4, 2010, the government sent Vega’s counsel, Robison Harley, a 

four-page statement written by Moriel memorializing Vega’s alleged confession.  (Exhibit 

A, at p. 3705.)  The statement was dated August 1, 2009.  (Exhibit B, at p. 13546.)  At the 

top of the letter, Moriel had written “For Flynn,” referring to Detective Flynn from the 

SAPD.  (Exhibit B, p. 13546.)  Moriel wrote that Vega did not believe that Belcher would 

testify against him.  (Exhibit B, at p. 13546.)  He wrote that he asked Vega “what exactly 

happened” because Vega had only told Moriel what Belcher said, and not what had 

actually occurred.  (Exhibit B, at pp. 13547-13548.)  At that point, Vega purportedly 

confessed to his role in the homicide.  (Exhibit B, at p. 13548.) 
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This four-page note was the only discovery related to Moriel and Vega’s 

conversations that was provided to Vega—despite a discovery motion filed by Vega on 

November 29, 2010, requesting all evidence favorable to the defense, impeachment 

evidence about the informant in the possession of other agencies, and any reports 

containing evidence that undermined the credibility or probative value of prosecution 

witnesses.  (Exhibit A, at pp. 8341-8349.)  

3.  Court-Ordered Discovery in Dekraai Revealed 196 Pages of Notes 

Never Discovered to Vega 

When the government produced OCDA materials in nine criminal cases as court-

ordered discovery in People v. Dekraai, 192 more pages of Moriel’s notes—largely 

pertaining to Vega—were found in several of the nine cases.  (Exhibit B, at pp. 14131-

14134.)  This enabled the defense to compare notes pertaining to Vega with court 

transcripts and other documents, and realize that SAPD and Special Handling 

orchestrated Massiah violations in People v. Vega and never turned over—or intended to 

turn over—critical discovery to Vega.  Moriel’s notes were relevant to an array of issues 

including, most significantly, whether Moriel was working at the behest of the government 

at the time of Vega’s confession—an issue that the prosecutor in that case, Deputy District 

Attorney Erik Petersen, did not concede. 

One note directed to Deputy Ben Garcia (“To Garcia”) was dated August 1, 2009, 

the same date as the note written “For Flynn” (the only discovery related to Moriel turned 

over to Vega’s counsel).  (Exhibit B, at pp. 13547-13548.)  This note revealed that Moriel 

was working as an informant in a Mexican Mafia investigation and that Petersen had 

complete access to the related investigatory materials.
71

  It also revealed that Moriel was 

                                              

71
 That portion of the note stated: 

Today, During Vegas Dayroom he came up to my cell Door and we were 

talking about his visit with Precious and the messages that she received for 

him . . . . she told him that Thumper pretty much took over most of Lacy for 

SANA . . . He’s telling people “Fuck Mando” (which isn’t going to be good 

for him in the near future) and that Thumper put Richard Gaona AKA: 
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not a passive listener, but rather that Moriel had been in communication with Detective 

Flynn prior to obtaining the murder confession from Vega, thereby demonstrating that 

Moriel had been directed to seek a confession to the charged murder in violation of Vega’s 

Sixth Amendment right to counsel.
72

  In the note, Moriel also requested that a plumber be 

brought over to clear the pipes to improve the communications.
73

  

Perhaps most disturbingly, that note conclusively showed that Moriel was working 

at the direction of and in coordination with the OCSD and SAPD to obtain confessions to 

Delhi crimes by Vega and 11 days later, Isaac Palacios: 

Last time I talked to Flynn with you & Grover in that Room Flynn said that 

he was going to try to Bring Slim [Isaac Palacios] over sometime this week. 

But I don’t see a safe way.  Me being a total sep unless we do the Dis-Iso 

thing again which might work because [Palacios] isn’t used to Doing jail 

time so he wouldn’t be on the ball or as suspicions as somebody like downer 

[Vega] who’s got years in the system…the only problem is that [Vega] will 

see [Palacios] going to dayroom to other sectors and know that he’s in the 

hole with me.  And that’ll look real funny . . . just giving you a heads up . . .  

(Exhibit B, at p. 13545, emphasis added.) 

“Deputy Garcia” is Special Handling Deputy Ben Garcia.  “Grover” is Special Handling 

Deputy William Grover.  “Flynn” is SAPD Detective Matthew Flynn.  This single 

paragraph offers a window into the effort by prosecution teams to convince targeted 

inmates, and later court and counsel, that the inmates’ contact with an informant is 

coincidental.  In People v. Vega, the “coincidental contact” scam was used in large part to 

avoid Massiah implications.  Moriel wrote this note the exact same day he purportedly 

                                                                                                                                                     

Traveiso from Delhi on the Hard Candy list for going against Sana’s word . . 

.  (Exhibit B, at p. 13544.) 

72
 “I’m going to be requested [sic] my phone calls in between 4-5 pm from now on so that 

if Gonzo, Flynn, or Tony come to pull me out I’ll look like I’m just going out for my call in 

Vega’s eyes . . . And I’ll obviously skip my call for that Day.”  (Exhibit B, at p. 13544.) 

73
 That request was fulfilled.  At the bottom of the page, Moriel told law enforcement, 

“Everything is going smooth with Vega . . . No suspicions whatsoever . . . the toilet 

communication works fine.”  (Exhibit B, at p. 13544, emphasis added.) 
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received Vega’s confession to the charged murder.  If examined alongside the pages 

documenting the confession, it would have been immediately obvious that a Massiah 

violation had occurred and the confession to Moriel was inadmissible.  This note was not 

discovered to Vega.  

Other notes from Moriel indicated that he obtained Vega’s confidence while they 

were in “the hole” together and that Vega’s trust continued to grow after they were 

transferred to the same housing sector into cells with connected plumbing, which is where 

Moriel finally extracted the murder confession.  (Exhibit B, at pp. 13531, 13544, 13547-

13548.)  These were also not discovered to Vega. 

Additional evidence produced in Dekraai corroborated the use of the “Dis-Iso” 

scam with Vega.  A report written by Deputy Tunstall regarding Mexican Mafia activities 

detailed the housing location of numerous inmates over time, including Vega and Moriel.  

(Exhibit B, at pp. 13090-13117.)  That report included a notation that both Vega and 

Moriel were moved into disciplinary isolation on June 30, 2009.  (Exhibit B, at pp. 13091, 

13116.)  One day later, on July 1, 2009, Moriel wrote his first page of notes memorializing 

conversations with Vega.  This report was not discovered to Vega.  

Further discovery hidden from Vega demonstrated that the SAPD and Special 

Handling had planned the Massiah violation by planting Moriel next to Vega, and they 

provided Moriel with whatever he asked for to effectuate the plan.  The SAPD and Special 

Handling moved Moriel and Vega into the disciplinary isolation unit, where Moriel could 

begin cultivating a fake friendship to gain Vega’s trust.  (Exhibit B, at pp. 13284, 13309, 

13483-13487.)  Vega began to trust Moriel and even promised to help Moriel—who had 

been viewed as a “snitch” by his fellow inmates—return to good standing in the Mexican 

Mafia.
74

  (Exhibit B, at pp. 13486, 13531-13532, 13534-13535, 13540-13541.)  On July 

                                              

74
 Per a note dated July 2, 2009, Vega encouraged Moriel to keep a list of “P.C.s” he was 

beating up so that Vega could advocate for Moriel’s return to good standing in the Mexican 

Mafia.  (Exhibit B, at p. 13486.) 
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11, 2009, Moriel asked Special Handling for fake paperwork, which the government 

provided, to convince Vega that he had been placed in protective custody because of his 

violence in jail, rather than his work as an informant.  (Exhibit B, at pp. 13534-13535.)  

Special Handling enlisted jail deputies to maintain Moriel’s façade and convince Vega that 

Moriel was in disciplinary isolation because of serious rule violations.
75

  Moriel also asked 

for $1,500 allegedly required by Mexican Mafia leadership as an additional showing of 

good faith.  (Exhibit B, at p. 13541.) 

In the same note, Moriel wrote that he shared with Vega “some very serious lies 

concerning my case that he ultimately took for truth.”  (Exhibit B, at p. 13531, 

emphasis added.)  By July 29, 2009, Moriel confirmed in his notes that his girlfriend 

received the paperwork and the $1,500 to pass along to the Mexican Mafia leadership.  

(Exhibit B, at p. 13541.)  None of this discovery, despite its relevance to a Massiah 

violation, was provided to Vega. 

On September 9, 2009, Moriel was purportedly cleared for his return to good 

standing with the Mexican Mafia.  (Exhibit B, at p. 13576.)  As discovery hidden from 

Vega and revealed in Dekraai showed, Vega had extorted Moriel and siphoned off at least 

$500 of the $1,500 for himself.
76

  Despite the relevance of these notes to a motive to 

fabricate, this discovery was also hidden from Vega and his lawyer.  

                                              

75
 A note dated July 8, 2009 revealed that Special Handling had enlisted jail deputies to 

convince Vega that Moriel was in disciplinary isolation for “violently attacking and 

injuring a child molester,” ripping off his blue band, and attacking multiple deputies.  

(Exhibit B, at p. 13531.) 

76
 Vega apparently decided to change the arrangements for how the $1,500 would be 

distributed.  He told Moriel that he was going to keep $500 for himself.  (Exhibit B, at p. 

13576.)  Another inmate later suggested to Moriel that Vega had actually kept the entire 

$1,500 for himself.  The inmate asked Vega why he was playing both sides, and “Downer 

laughed and said it was for the $1500.”  (Exhibit B, at p. 13845.)  During an interview with 

the FBI and other law enforcement, Perez stated that Vega told him he ripped Moriel off 

for the entire $1,500.  (Exhibit B, at pp. 10166-10167.)  Moriel continued to express 

gratitude for Vega’s efforts stating, “I still tell [Vega] that I can’t believe it.  I can’t believe 

he pulled it of [sic] and thanking him.”  (Exhibit B, at p. 13576.) 
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 Finally, further discovery displayed Moriel’s ill will toward Vega and a character 

trait of duplicity, evidence that would have been relevant to an assessment of Moriel’s 

credibility at a Massiah hearing and jury trial.
77

  These writings entirely undermined the 

prosecution’s presentation of Moriel as a listening post,
78

 and were mandated for that 

reason as well.  

4.  Three Key Discoveries of Hidden Evidence During the Dekraai 

Hearings Corroborate the OCSD’s Orchestration of Massiah Violations 

and Efforts to Conceal 

During the 2014 Dekraai hearing, SAPD and Special Handling officers were 

questioned about Moriel’s informant work and the failure to turn over critical discovery to 

Vega.  Three breakthroughs, via the discovery of long-withheld evidence, further 

demonstrate the lengths that the OCSD would go to hide favorable evidence from the 

defense.  

                                              

77
 From early 2010, Moriel’s notes documented his increased animosity and hostility 

toward Vega.  On January 18, 2010, Moriel described a conversation with “Rascal,” who 

told him that Mexican Mafia leadership was unhappy with Vega.  (Exhibit B, p. 13746.)  

Moriel wrote that when Vega complained that other inmates were “talking shit on him . . . I 

acted as if I was upset for him constantly doubting me and my loyalties after all I’ve done 

for him and Let him know that I’m tired of that shit.”  (Exhibit B, at pp. 13746-13747, 

emphasis added.) 

78
 Moriel described a letter he wrote to Armando Moreno, a Mexican Mafia leader who 

controlled Orange County Jail, in which he claimed the way Vega was running the jail was 

“all fucked up” and that Moriel would not support him because of Vega’s “lying” and 

“manipulation.”  (Exhibit B, at p. 13752.)  On January 29, 2010, Moriel wrote: 

I came back to the tank and told all of the camaradas how [Vega] put me in a 

cross to make himself look good.  And that we are going spread word about 

him thru-out the county jail of him being a scandalous 2 faced . . .  Also, that 

I got at [Moreno] to let him know I’m here for him but that [Vega] is a lying, 

manipulating, greedy dude who is not for the team.  Just out for himself . . .  I 

told him that me and the fellas in L-20 are not here for him and that when he 

fails.  He is going to fall alone.  I told him that I’ve been thru this with him 

many times and I’m done playing games with him.  (Exhibit B, at p. 13770.) 
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a.  A Secret Recording of a Meeting Between Oscar Moriel, a 

SAPD Detective, and Special Handling Deputies Revealed the 

OCSD’s Coordinated Movements of Informants Near Targets. 

A hidden recording of a meeting with Moriel and law enforcement provided 

irrefutable proof that the movements of Vega and Moriel were coordinated to obtain 

confessions about Vega’s charged special circumstance murder.  On July 21, 2009, SAPD 

Detective Matthew Flynn, Deputy Ben Garcia, and Deputy William Grover met with 

Moriel at the Orange County Jail.  (Exhibit D, at pp. 1005-1040.)  The meeting included 

discussions of Moriel’s efforts to obtain a confession, a hidden agreement,
79

 a reminder 

that “you give a lot, you get a lot,”
80

 a suggestion that the prosecution would help the 

extraordinarily violent gang member enter the military,
81

 plans to clandestinely move 

                                              

79
 Moriel signed a document that Flynn assured him “goes in a file that I have for you that 

gets locked in a safe, but no one but I have access to it, and it never ever comes out.”  

(Exhibit D, at p. 1007.) 

80
  Q.  [Y]ou’ll get maximum consideration for everything you do.  You do a lot and 

we do a lot.  You do a little and you get a little.  You’ve already done a lot.  Alright 

but you’re looking at a lot.  So we need a lot, understand?  

A.  Yeah I understand.  (Exhibit D, at p. 1008.) 

81
  A.  Have you heard or do you think it’s possible after all this is done if you 

guys can expunge my record and I can go into the military.   

Q.  That would be tough dude you got a record about as long as my friggin 

arm, you know?  Um but that doesn’t mean that you need an expungement 

for that it just means you need a uh a letter . . . We’ll do one and I know 

Tony’s side of the house will do one . . . Yeah, you can, still time . . . 

anything’s possible in the federal government side.  Especially, especially 

after this.  (Exhibit D, at pp. 1029-1030.)   

At the end of the interview, Moriel asked again about the possibility of joining the 

military.   

A.  Thank you, thank you so that would, that is a possibility the military.   

Q. Uh huh.  

A.  Yeah that’s good shit.  (Exhibit D, at p. 1035.) 

Grover chimed in: “You want to legally kill some people huh.”  (Exhibit D, at p. 

1035.) 

A.  Yeah I want to go, I want to go fight, if that’s possible I want to go.   
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informant Moriel and target Vega together again, and a plan to bring Palacios next to 

Moriel so the informant could get some “fresh chit chat” to report back.  (Exhibit D, at pp. 

1005-1040.)  All of this should have been in the hands of every defendant against whom 

Moriel was a potential witness.  

In the recording, Garcia actively orchestrated Flynn’s efforts to move Vega and 

Moriel together.  He stated, “Next week possibly put . . . they’re not going to dayroom 

together so they’ll talk . . . put him and Vega together.”  (Exhibit D, at p. 1033; Exhibit C, 

at p. 3504.)  Grover asked, “Do you need to wait that long?”  (Exhibit D, at p. 1033; 

Exhibit C, at pp. 3505-3506.)  Garcia explained that only a week has gone by since the 

movement of Moriel out of disciplinary isolation, and said, “I’m thinking first part of the 

week, yank him out and say, hey, man, you’re going to end up going back to the hole but 

we’re in here and we’ll put him in there for a while . . . Just to rotate people around.”  

(Exhibit D, at pp. 1033-1034; Exhibit C, at p. 3506.) 

When confronted with these recordings at the Dekraai hearings, Garcia attempted to 

downplay his involvement in the movements and claimed he could not remember much 

about the meeting.
82

  When asked whether he thought Moriel’s military enlistment was 

actually plausible, Garcia claimed to have no idea.  (Exhibit C, at p. 3452.)  

Unsurprisingly, Garcia denied ever having conversations with Moriel about the 

most effective way for Moriel to make contact with targets despite the previously 

referenced “dis-iso” letter directed to him.  (Exhibit C, at p. 3458;  Exhibit B, at p. 13545, 

emphasis added.)  Despite clear proof of the “dis-iso thing” that had successfully put 

                                                                                                                                                     

Q.  It’s uh.  It’s much nicer when it’s uh Uncle Sam’s behind you on it.   

A.  That’s what I figured.   

Q.  Then you know you get away with it.  (Exhibit D, at pp. 1035-1036.) 

82
 “It sounds like a lot of the time I was on the computer or talking to Grover, but I do 

remember the conversation about him asking to go in the military and stuff, I remember 

that part.”  (Exhibit C, at p. 3452.) 
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Moriel in contact with a target in a prior effort, Garcia claimed he had never talked to 

Moriel about making successful contact with targets.  (Exhibit C, at p. 3458.) 

Throughout the hearing, Garcia was so intent on demonstrating that he knew 

nothing and did nothing that when Judge Goethals stated, “this individual was an active 

participant he says in the [recorded] conversation,” Garcia corrected him: “I believe I heard 

the conversation.  I don’t know how active I was in the conversation, sir.”  (Exhibit C, at 

pp. 3482-3483.)  

Deputy Grover similarly claimed memory loss at the Dekraai hearings.  Grover 

could not recall his role in the Black Flag investigation and claimed his meetings with 

Moriel and the SAPD were in an “escort capacity.”  (Exhibit C, at pp. 4608, 4612.)  He 

also claimed he did not remember the idea of putting Vega and Moriel close together so 

that Moriel could collect statements from Vega.
83

  Nor, Grover claimed, could he recall 

any conversations with Garcia to that effect, though they were partners and shared a desk 

beginning in 2008.  (Exhibit C, at pp. 4608, 4613.) 

When parts of the recorded conversation were played for him, Grover mused that he 

“was probably standing at the door waiting for the thing to end because [he] was bored.”  

(Exhibit C, at p. 4620.)  Even when he listened to his own comment to Moriel about legally 

killing people in the military, Grover claimed he recalled no part of the conversation.  

(Exhibit C, at p. 4620.) 

When Moriel was called to testify, he was careful not to admit that Special Handling 

had directly told him to get statements from Vega.  

                                              

83
  Q.  What about just the idea of putting Vega and Moriel together so that they 

could be close enough that Moriel could collect statements from Vega?  Do 

you remember a discussion about that?  

A.  No.  

Q.  Never.  

A.  I don’t remember that.  

Q.  Do you remember talking to Flynn about any of that?  

A.  I don’t.  (Exhibit C, at pp. 4613-4614.) 
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Q.  But you were in L-20.  It wasn’t like you had any particular interest in 

[Vega’s] crime; that’s just something that he was in there for.  Right?  

A.  Once he told me about it, you know, I documented it, write it down, and 

he just coming up, you know.  

Q.  Why did you write it down?  

A.  Because that’s what I was doing at the time.  I was focusing on anything 

that came my way, write it down.  Anything of substance as illegal activity, 

anybody that was doing a crime, document it and send it to Garcia or Santa 

Ana or whoever.  (Exhibit C, at p. 1673.)  

Despite the recording detailing moving him near Vega, the notes to law enforcement 

requesting fake paperwork and better plumbing to effectuate better conversation with 

Vega, and the note to Special Handling about re-doing the “dis-iso thing,” Moriel would 

not admit that Special Handling directed him to get statements from Vega.  Considering all 

the evidence of the teamwork between Moriel and the OCSD, Special Handling likely 

trained Moriel, directly or perhaps in not so many words, to never acknowledge that he was 

eliciting statements for the government.  

b.  Revelation of Classification Adjustments to Promote 

Informant Success 

A subpoena issued in People v. Dekraai, following  Judge Goethals’ initial August 

ruling rejecting recusal and dismissal, as well as the uncovering of TRED records, led to 

the subpoena and disclosure of Oscar Moriel’s TRED.  (Subpoena Duces Tecum, People v. 

Dekraai, Super. Ct. Orange County, No. 12ZF0128, filed Nov. 12, 2014, attached herein as 

Exhibit P10.)  The TRED for Moriel included a significant entry.  On July 14, 2009.  

Moriel’s TRED explained that he was flexed to Level 3 “to better assist” law enforcement: 

^ WAS RE-HSD AND CLASSIFIED AS LVL-3 TOT/SEP AT THE 

REQUEST OF SAPD INV’S FLYNN AND GALLARDO.  ^ IS THEIR CI 

AND IS BEING RECLASSIFIED TO BETTER ASSIST THEM WITH 

THEIR INVESTIGATION.  (Redacted TRED file for Oscar Moriel, p. 2, 

emphasis added, attached herein as Exhibit U2.)  

The author of the entry was none other than Ben Garcia, who had stayed 

conspicuously silent about the existence of TREDs in his 2014 testimony.  The entry 

clarified that his unit manipulated the classification level of informants to enhance their 
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effectiveness, a point he reluctantly admitted in 2015 during the renewed hearings in 

Dekraai.  (Exhibit C, at pp. 6636-6637.)  By classifying Moriel as a Level 3 inmate versus 

a Level 5 inmate, Moriel could avoid wearing a blue band that let potential targets know 

that they may be speaking to a jailhouse informant. 

c.  A hidden OCSD Internal Communication Revealed That 

Special Handling and OCSD Managers Knew and Approved of 

Moriel’s Movement Next to Vega. 

The third breakthrough that came to light in the Dekraai hearings was an OCSD 

internal communication that eliminated any doubt that Special Handling and the OCSD 

coordinated the movement of Moriel next to Vega to get statements.  In a note dated June 

25, 2009, from Investigator Roger Guevara to Assistant Sheriff Mike James, copying 

Assistant Sheriff J.B. Davis and Captain T. Board, Guevara requested permission to wire 

adjoining cells to audio record Leonel Vega and Oscar Moriel.  (Exhibit D, at p. 2771.) 

Santa Ana P.D. Det. Chuck Flynn has requested help in getting Moriel, a CI 

for SAPD, and Vega together and record any conversation they may have. 

IRC Special Handling Deputies have come up with a plan to house both 

Vega and Moriel in adjoining cells in IRC Dis Iso.   

Vega is in custody for CPC 187 Murder and Det. Flynn believes they may 

gain valuable evidence reference [sic] the murder from recorded 

conversations between the two.  (Exhibit D, at p. 2771, emphasis added.) 

The request was approved the same day, signified by a handwritten: “Ok.  MJ 6-25-09” at 

the bottom.  Vega and Moriel were moved next to each other just five days later on June 

30, 2009.  (Exhibit B, at pp. 13091, 13116.) 

At the Dekraai hearing, Garcia insisted: “there is no dis-iso thing.  It doesn’t exist.  

I don’t understand the dis-iso.  That is what an inmate is writing down.  We didn’t have a 

dis-iso thing.”  (Exhibit C, at p. 3463, emphasis added.)  Grover claimed he could not even 

remember the idea of putting Vega and Moriel together.  (Exhibit C, at p. 4613.) 

The internal OCSD note is unequivocal proof that Special Handling hatched a plan 

(“IRC Special Handling Deputies have come up with a plan”) to move Vega and Moriel for 

the unlawful purpose of obtaining statements in violation of Massiah.  Garcia and Grover 
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committed perjury or conveniently suffered from astounding memory loss when they 

testified at the Dekraai hearings.  Even worse, the note proves that high-level management 

at the OCSD knew and approved the informant movement and recording that targeted 

Vega.  Like the recording of Moriel’s meeting with Flynn and Special Handling, this 

critical piece of evidence was hidden for five years and likely was meant to remain hidden 

forever.  

D.  People v. Palacios: Summary of Critical Issues  

Among the cases discussed in this motion, People v. Palacios is perhaps the most 

instructive in examining and understanding Perez’s contact with Wozniak, the jailhouse 

informant program’s operational procedures, the actions of prosecutors and officers that 

manage and utilize that program, and the lengths they will go to avoid having to explain 

themselves.  Until the court-ordered discovery and hearings in Dekraai exposed a deluge of 

prosecutorial wrongdoing, Palacios was charged with committing two “cold case” 

homicides.  Deputy District Attorney Petersen and the SAPD built both cases almost 

entirely on statements obtained by two informants: Perez and Moriel.  For a number of 

years, the investigations of the 2005 and 2006 homicides seemed destined to remain 

unsolved.  However, in 2010, Oscar Moriel disclosed to law enforcement that he had 

obtained confessions from Palacios—one day after his arrest on an unrelated case.  

Approximately one year later, after Palacios was charged with both homicides, Perez 

reported that he had also obtained confessions to both homicides from Palacios.  Neither 

informant found their way to these inmates, nor obtained confessions, on their own.  

However, Petersen, the SAPD, and Special Handling were not the least bit interested in 

disclosing the truth about what they had done behind the scenes.  For the prosecution team, 

“coincidental contact” was, once again, the far more appealing—albeit untruthful—

explanation.  After the Dekraai Motion to Dismiss and subsequent hearings exposed 

concealment and misconduct (as will be explained below), the OCDA chose suddenly to 

release a suspected killer in exchange for a guilty plea to second-degree murder rather than 

be held to answer for their actions.  
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1.  A Summary of Palacios’ Charges 

On March 18, 2011, Palacios was charged with a murder that occurred on January 

19, 2005.  (Exhibit B, at pp. 10787-10803.)  He was charged with murder, street terrorism, 

gang and firearm use enhancements, and the gang special circumstance allegation.  

(Exhibit B, at pp. 10787-10788.) 

On March 25, 2011, Palacios was charged with an additional murder, which 

occurred on September 2, 2006.  This second murder also included a street terrorism 

charge, gang and firearm use enhancements, and the gang special circumstance allegation.  

(Exhibit B, at p. 10791.) 

2.  Cold Case Murders: 2005 Shooting of Alberto Gutierrez and 2006 

Shooting of Randy Adame 

 On January 19, 2005, a homicide was reported in the area of 1012 St. Gertrude in 

Santa Ana.
84

  (Exhibit B, at pp. 11354-11397.)  The victim was Alberto Gutierrez.  A 

witness at the scene reported that he did not hear gunshots, but he did see the suspect 

attacking the victim, the suspect holding keys with his hands covered in blood, and the 

suspect entering a grey Nissan and fleeing the scene.  (Exhibit B, at pp. 11360-11361.)  

The victim told his mother that prior to being shot, the perpetrator asked him where he was 

from.  (Exhibit B, at pp. 11363-11364.)  No arrests were made until Moriel provided 

evidence of Palacios’ supposed culpability in the murder.  (Irving & Fields, Man Charged 

with Second Cold-Case Murder, O.C. Register (Mar. 29, 2011).) 

The following year, police responded to the area of 919 Berkeley Street in Santa 

Ana to investigate a homicide.  (Exhibit B, at pp. 11365-11366.)  The victim was Randy 

Adame (“Adame”).  Adame’s body was partially inside a vehicle.  (Exhibit B, at p. 11366.)  

Fifteen shell casings of 9-millimeter caliber were found on the street.  A witness reported 

that she saw a male exit a brown car on Berkeley and walk towards a vehicle in a 

driveway, and then the male fired a handgun into the car in the driveway.  (Exhibit B, at p. 

                                              

84
 Petersen was the assigned prosecutor in People v. Palacios. 
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11369.)  The prosecution team had identified other suspects prior to Palacios’ supposed 

confession to Moriel.
85

  However, this was not discussed in the preliminary hearing.  These 

suspects were revealed in the discovery provided by the OCDA pursuant to the court order 

in Dekraai.  Like the Gutierrez killing, the investigation was cold until Moriel provided 

evidence of Palacios’ supposed culpability.  (Man Charged with Second Cold-Case 

Murder, supra.) 

At the preliminary hearing in People v. Palacios, Detective Rondou testified that 

Moriel provided him with information about the 2005 and 2006 shootings that implicated 

Palacios.  (Exhibit B, at p. 11370.)  Rondou said that Moriel took copious notes regarding 

conversations they had in jail, in which Palacios discussed his role in the two murders.  

Rondou stated that he reviewed these notes and then had a conversation with Moriel, but 

did not memorialize the interview in a report.  (Exhibit B, at p. 11376.)  Rondou testified 

that he also listened to jail recordings of conversations between Moriel and Palacios.  

(Exhibit B, at p. 11374.) 

Rondou testified that Moriel told him that Palacios confessed to the 2005 murder of 

Gutierrez.  According to Moriel, Palacios told him the following: Palacios was hanging out 

with Gutierrez and “Smokey” from Delhi.  According to Rondou, Gutierrez was a Walnut 

                                              

85
 In April of 2007, Ezequiel Felix (“Felix”) told SAPD investigators that he was seated in 

Adame’s car when his friend was killed.  (Exhibit B, at pp. 11449-11450.)  He said that he 

saw Michael Sandoval, known as “Monster,” exit a vehicle.  (Exhibit B, at p. 11449.)  

Michael Sandoval walked towards them and said, “Where you vatos from?”  (Exhibit B, at 

pp. 11449-11450.)  He then began shooting at their vehicle with a semiautomatic handgun.  

(Exhibit B, at p. 11450.)  He said Edward Sandoval and two other passengers were also in 

the car.  (Exhibit B, at p. 11449.)  Felix gave varying responses about his ability to identify 

the suspects, but ultimately named Michael Sandoval as the shooter.  Felix said that he had 

been afraid that if he identified Michael Sandoval, then he would be labeled a “snitch.”  

(Exhibit B, at pp. 11449, 11456.)  Both Felix and Marina Lopez, as well as a third witness, 

said a photo of a car associated with the Sandoval brothers looked similar to the suspect's 

vehicle.  (Exhibit B, at pp. 11465-11467, 11470-11476, 11483, 11489-11491.)  Police 

interviewed Michael Sandoval, but he denied any involvement in the crime.  (Exhibit B, at 

p. 11810.) 
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Street gang member.  (Exhibit B, at p. 11372.)  Palacios and Gutierrez got into a verbal 

confrontation and Palacios pulled out a gun, but decided not to shoot because there were 

too many people around.  (Exhibit B, at p. 11372.)  Palacios then left the location.  A short 

time later, Palacios was walking down the street when “Smokey” and Gutierrez pulled up 

next to him in a car.  “Smokey” approached Palacios and had a conversation with him 

about the argument with Gutierrez.  Palacios told “Smokey” to get Gutierrez out of the car 

so that they could fight.  When Gutierrez exited the vehicle, Palacios made sure no one was 

watching and then shot Gutierrez multiple times with a shotgun.  (Exhibit B, at p. 11371.)  

Palacios also purportedly told Moriel that he took the car keys out of Gutierrez’s pocket 

before fleeing.  (Exhibit B, at p. 11372.) 

Rondou then described his interview with Moriel about the Adame murder.  

(Exhibit B, at p. 11372.)  Rondou did not state when this interview with Moriel occurred.  

According to Moriel, Palacios told him the following: On the night of the incident, Palacios 

was cruising around Alley Boys territory with another Delhi gang member, looking for 

someone to shoot.  Palacios and the unidentified Delhi member then saw Adame, who they 

recognized as an Alley Boys member, pulling out of a driveway.  Palacios jumped out of 

the car and walked towards Adame, who was in the driver’s seat.  Adame tried to back out 

of the driveway, but crashed into another car in the street.  Adame drove forward to get 

away and crashed into a wall.  Palacios then shot 15 rounds with a 9-millimeter handgun 

into the car.  Palacios purportedly said that Adame’s head hit the horn, which he could hear 

going off.  (Exhibit B, at pp. 11372-11373.) 

On cross-examination, Rondou was asked to clarify what Palacios told Moriel about 

his search for Alley Boys members to shoot prior to the murder.  Rondou explained that 

this information came from Moriel’s handwritten notes dated May 24, 2010.  (Exhibit B, at 

pp. 11384-11385.)  Rondou testified that according to page two of these notes, there had 

been a “disrespect” a couple days prior to Adame’s shooting, and Palacios and another 

Delhi member were cruising around with an AR-15 looking for Alley Boys.  (Exhibit B, at 

p. 11385.) 
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3.  Delayed and Hidden Discovery: Evidence That Palacios Was Not 

Responsible for the Murder of Randy Adame  

As emphasized throughout this motion, the actions of the OCDA and local law 

enforcement demonstrate that informants are seen as tools merely for supporting the 

prosecution’s theory of culpability.  Therefore, it should come as no surprise that the 

prosecution hid evidence that Moriel had obtained information from other inmates that 

Palacios did not kill Adame.  Specifically, Moriel’s notes contained statements from other 

Delhi gang members that Palacios was not the shooter in the Adame murder. 

Before Moriel obtained Palacios’ supposed confession to the Adame murder, Moriel 

spoke with another Delhi gang member about the crime, Sergio Elizarraraz.  Elizarraraz, 

known as “Bad Boy,” was one of the co-defendants in People v. Rodriguez discussed 

herein.  The prosecution of Elizarraraz, which also involved substantial misconduct, was 

based almost entirely upon his alleged statements to Moriel.  Moriel’s notes documented 

Elizarraraz’s admissions and confessions to several gang crimes, as well as Elizarraraz’s 

descriptions of crimes committed by other members of his gang.  According to Moriel, 

Elizarraraz gave the following detailed account of the murder of Adame, known as 

“Goofy”: 

Termite all told him that they were the ones that got Goofy from Alley Boys 

over there by the 7-eleven on 1st and Flower St.  Bad Boy said that they were 

all getting high together and kicking back when they all told him the story of 

how they were there when Termite killed Goofy from Alley Boys.  Bad Boy 

says that they told him they were in a G-ride (A stolen car of unknown make 

or model) cruising by the 7-Eleven on 1st and Flower St.  Gato was driving, 

Chano was in the back seat and Termite was sitting in the passenger seat 

armed with an AR-15 assault rifle.  A car of unknown make or model pulled 

up next to them with guys who looked like gang members.  So Termite asked 

them where they were from and they said, “Alley Boys.”  And once they said 

“Alley Boys” Termite lifted up the AR-15, pointed it in their direction from 

inside the vehicle and opened fire on them.  The car occupied by “Alley 

Boys” sped off South on Flower St. while Gato chased after them in the G- 

ride and while Termite continued to open fire on them from inside the 

vehicle.  The “Alley Boys car” turned on Berkely [sic] (I believe he said 

turned right) and Termite kept firing at them until the Alley Boys crashed 
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into another parked car.  And when Termite finished firing the AR-15 at 

them, killing Goofy (who was in that car) in the process.  They drove back to 

the varrio to let the homies know that they just killed an Alley-Rat (a term 

used to dis-respect the Alley Boys).  (Exhibit B, at pp. 12116-12117.) 

Petersen eventually turned over to Palacios a total of 26 pages of notes that 

memorialized some of the conversations between Moriel and Elizarraraz.  However, 

Petersen did not turn over this evidence until at least one year after the charges were 

filed.
86

  (Exhibit B, at p. 11380.)  Additionally, as will be discussed infra, Petersen had 

                                              

86
  In People v. Rodriguez, the prosecution team did not acknowledge the existence of 

any of Moriel’s notes pertaining to the charged murder until cross-examination at the 

preliminary hearing.  (Exhibit A, at pp. 5380-5381.)  During that questioning, Rondou 

finally admitted that Moriel had documented his conversation with Elizarraraz about the 

charged crimes.  However, Rondou did not reveal at that time that “Termite” had 

purportedly taken responsibility for the Adame murder.  (Exhibit A, at pp. 5324-5436; 

Exhibit B, at pp. 12117-12118.) 

 At some point subsequent to the preliminary hearing in People v. Palacios, Petersen 

finally turned over all of Moriel’s notes about his discussions with Elizarraraz, including 

the above referenced page regarding “Termite’s” responsibility for the crime, with the 

exception of one page.  (Exhibit A, at pp. 5324-5436; Exhibit B, at pp. 12109-12119.)  

Petersen also turned over five additional pages of Moriel's notes that document 

conversations with other inmates, such as Vega.  (Exhibit A, at pp. 5324-5436; Exhibit B, 

at pp. 12104-12108.)  The one page of Elizarraraz’s notes that Petersen concealed was 

Elizarraraz’s second confession in People. v Rodriguez, which he also withheld in that 

case.  (Exhibit B, at p. 13849.) 

Petersen likely made a risk assessment after the preliminary hearing in Palacios’ 

case and decided it was best to include the notes discussing Termite’s confession.  He had 

already discovered the notes, which documented Termite’s purported responsibility, to the 

three defendants in People v. Rodriguez.  Therefore, he knew that potentially one of the 

defendants in that case or their counsel could speak with Palacios or his counsel about 

Termite’s purported culpability.  In making his analysis, Petersen may have felt there was 

minimal risk that the evidence of Termite’s culpability would ever be introduced at 

Palacios’ trial, even with the note given to the defense.  To accomplish the introduction, 

Palacios would have to call Elizarraraz at trial if Termite refused to admit his culpability.  

In his own case, Elizarraraz would later be allowed to plead to lesser charges and “credit 

time served,” even though he was supposedly the admitted shooter in a case that carried the 

possible sentence of life without possibility of parole.  The prosecution in Palacios likely 

contemplated that Elizarraraz would have little incentive to answer questions about the 

Adame murder, particularly if he would also potentially face Petersen’s questions about his 
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secreted six of those pages from the defendants in People v. Rodriguez. 

But the evidence from Elizarraraz was far from the most compelling third-party 

culpability evidence that should have been made available to Palacios.  Until the court-

ordered discovery in Dekraai, Petersen had not turned over evidence that Joseph 

Galarza confessed to two other fellow Delhi gang members that he was the shooter in 

the Adame murder.  Galarza was killed by a SAPD officer in April of 2009.  In notes 

dated February 1, 2010, Moriel wrote that Alvaro Sanchez and Trujillo
87

 (known as 

“Vicious”) told him that Galarza admitted to the Adame murder.  (Exhibit B, at pp. 13785-

13786.) 

Trujillo’s rendition to Moriel compellingly established Galarza’s culpability.  

Moriel wrote the following:  

I talked to Vicious (Trujillo L-20-15) when he came out of dayroom this 

morning and he said he want to bang the neighborhood (Delhi) . . .  He was 

also telling me that when Joseph Galarza (Gato) was still alive that the two of 

them were really tight.  I told him that Gato had stripes when it came to 

pulling the trigger for the neighborhood.  That is well known.  And he 

(Trujillo) told me that Gato told him personally that he (Gato) was the one 

who pulled the trigger that killed Goofy from Alley Boys and that he 

(Trujillo) knew Goofy by his 1st name Randy because Randy sold dope for 

Trujillo’s uncle.  And that he did not know if Gato was by himself or not 

when Gato killed Goofy.  Trujillo had told Gato that a guy from Alley Boys 

just got killed and that he (Trujillo) knew him And Gato told him where it 

happened to see if Trujillo was talking about the same person (flower & 

Berkeley) and Trujillo say, “Yeah that’s the one”  And then Gato told him 

“I’m the one that pulled the trigger” . . .  (Exhibit B, at p. 13786.)  

For the prosecution, Galarza’s statements to Trujillo should have been far more 

problematic than those allegedly made to Elizarraraz.  The confession to Trujillo occurred 

during a one-on-one conversation with Galarza.  During that conversation, Galarza asked 

                                                                                                                                                     

culpability in the other uncharged crimes he supposedly admitted to Moriel. 

87
 Detectives with the SAPD would have had little trouble identifying Trujillo, as Moriel 

provided his exact cell location.  (See Exhibit B, at p. 13786.) 
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Trujillo whether they were talking about the same murder: the one that occurred on Flower 

and Berkeley, which was the location of the Adame murder.  Trujillo responded to Galarza, 

“Yeah that’s the one.”  (Exhibit B, at p. 13786.)  Galarza then admitted to the crime: “I’m 

the one that pulled the trigger.”  (Exhibit B, at p. 13786.) 

Of course, the prosecution may not avoid its Brady responsibilities by “concluding” 

that the evidence will not be admitted at trial in order to rationalize withholding discovery.  

Palacios was obviously entitled to receive all of these statements in a timely fashion so that 

his team could interview witnesses and proceed with the investigation before memories 

faded and evidence disappeared.  However, because local prosecutors—such as Petersen—

believe that discovery obligations should yield when compliance could endanger a 

successful prosecution, Petersen had still not turned over these notes or revealed their 

contents at the time of Palacios’ preliminary hearing.  As of the date of the court’s 

discovery order in Dekraai, the prosecution had been in possession of Moriel’s notes, 

which contained the exculpatory evidence from Trujillo and Sanchez, for three years 

without having done any follow-up investigation.  Moreover, the prosecution had still 

not turned the discovery over to Palacios—almost two years after Palacios was 

charged with the murder. 

4.  Hidden Notes Begin to Unravel the “Dis-Iso” and “Coincidental 

Contact” Scams 

No area of the jailhouse informant program has been more consistently subject to 

manipulation than the discovery of informant notes.  Petersen and Rondou’s performance 

at the Palacios preliminary hearing demonstrates that their commitment to deception has 

not wavered over time.
88

  The transcript of those proceedings reveals that Petersen waited 

                                              

88
 Each act of deception carried out by the prosecution team in People v. Palacios carries 

independent significance and corroborates that other, similar acts of concealment cannot be 

reasonably attributed to inadvertent error.  By the time People v. Palacios proceeded to 

preliminary hearing, the prosecution team—which consisted of Petersen, SAPD 

investigators, and the OCSD’s Special Handling Unit—was already intertwined in a 

conspiracy to hide Massiah violations, impeachment evidence pertaining to informants, 
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almost one year before finally discovering the six pages of Moriel’s notes to Palacios that 

pertained to his conversations about the charged murders.  (Exhibit B, at p. 11380.) 

Defense counsel asked Rondou about the six pages dated “5-24-10,” which he had 

received on the date of the preliminary hearing: 

Q.  But the total amount of notes was just these six pages? 

A.  Regarding Palacios? 

Q.  Yes. 

A.  That I am aware of, I think this was the only times that he wrote notes 

regarding just Palacios.  He gave us other stuff, but I think if we are just 

talking about Palacios, these are the only set of notes I have.”  (Exhibit B, at 

p. 11379.) 

As will be shown, it appears that Rondou was being untruthful, once again.  

The Dekraai defense team does not possess the notes dated “5-24-10,” as they were not 

included in the materials provided per the court’s discovery order in Dekraai.  Although 

Dekraai received the defense discovery from Palacios’ case, it appears that Petersen elected 

not to rediscover these pages as numbered discovery after personally handing a copy to his 

opponent at the preliminary hearing. 

Within the several hundred pages of notes that were not discovered to Moriel were 

several pages of notes in which Moriel described a conversation he had with Palacios 

(“Slim”).  The note about the murder of Gutierrez began as follows: 

For Gonzo and Garcia 

*Isaac Palacios AKA Slim from Delhi just got here a few hours ago and 

landed in cell 1.  (The cell right next to mine).  Him and I were talking on the 

Return Air Flow Vent and I mentioned to him that my grandmother’s house 

is directly across the street from our homeboy Roach (Jaime Rocha) and that 

one of my primas saw him do that.  (Referring to that murder that he 

committed on that 17 year old from Walnut St on the corner of Evergreen 

and St. Gertrude)  But he told me right away that was bullshit because 

nobody saw.  (Exhibit B, at p. 13869.)  

                                                                                                                                                     

and the illegal operations of the custodial informant program.  Therefore, when Rondou 

took the witness stand at Palacios’ preliminary hearing, the team was attempting to ensure 

a victory without revealing past and continuing misdeeds. 
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He also wrote the following about the murder of Adame, aka “Goofy:”  

*Slim also admitted to me on the vent that he was the one that got Goofy 

from Alley Boys.  He referred to him as A Disney Character at first.  But I 

asked like I didn’t pick it up.  So he said, “Goofy”.  (Exhibit B, at p. 13870.) 

Those pages and the page that follow are solely committed to memorializing 

Palacios’ conversations with Moriel.  They included descriptions of the two murders that 

would shortly be charged and descriptions of other crimes that Palacios purportedly 

committed.  (Exhibit B, at pp. 13869-13871.)  These pages of notes seemingly correspond 

with the notes that Rondou said were the only ones that Moriel wrote about Palacios’ 

crimes.  However, the notes referenced above do not appear to be the same notes that 

were turned over to Palacios’ counsel at the preliminary hearing.  The pages Rondou 

testified to at the hearing had different dates, different lengths,
89

 and details of different 

crimes
90

 than the notes turned over in the Eric Lopez discovery.  (Exhibit B, at pp. 13869-

13871, 11385.) 

The fact that the notes dated May 24, 2010, as described by Rondou, are not found 

within the Eric Lopez discovery raises additional concerns.  Their absence from the Eric 

Lopez discovery could be explained by the act of a member of the Palacios prosecution 

team removing the May 24, 2010 notes from the group of materials that were turned over.  

                                              

89
 Rondou said that the notes he was referring to were dated “5-24-10” and were six pages 

in length.  However, only three pages—not six pages—found within the Eric Lopez 

discovery contain Palacios’ discussions about the two homicides.  Those pages are 

numbered “1” to “3.”  Additionally, while the month of the note found in the Eric Lopez 

discovery cannot be determined because a hole punch pierced the number, there is a 

different day of the month in the Eric Lopez set: “-20-10.”  (Exhibit B, at p. 13869.) 

90
 Furthermore, the notes found in Eric Lopez do not include the same details of the crime 

as the notes turned over at the preliminary hearing.  For instance, Rondou testified that on 

page two of the six pages dated May 24, 2010, Moriel documented Palacios’ description of 

Palacios and another Delhi member driving around the area looking for an Alley Boys 

member to shoot with an AR-15 assault rifle.  (Exhibit B, at p. 11385.)  However, page 

two of the set of notes from Eric Lopez does not include any such description.  (Exhibit 

B, at p. 13870.)   
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It is also plausible that the OCSD did not receive or retain a copy of the May 24 notes.  

This raises two concerns: the first is whether the OCSD reliably maintains a complete set 

of informant writings within its confidential informant file; and the second is that the 

absence of this particular note from the Eric Lopez discovery suggests the likely possibility 

that the SAPD may have requested that Moriel rewrite the first set of notes (from May 20, 

2010) and date them May 24, 2010 because of concerns discussed below, while never 

providing a copy of the May 24, 2010 notes to the OCSD. 

5.  The Impetus for Note Gamesmanship: Continued Concealment of the 

“Coincidental Contact” Scam 

By the time of Palacios’ preliminary hearing, the Petersen-led team, which included 

Deputy Garcia, had woven a tangled web of informant misconduct and concealment that 

poisoned the proceedings in People v. Vega and People v. Rodriguez.  The misconduct in 

those cases included the suppression of Moriel’s informant efforts related to Palacios.  

Petersen hid the notes related to Moriel’s contact with Palacios from the four defendants in 

those two cases, because he knew the notes would decimate the “coincidental contact” 

scam being used in those cases and blow the lid off one of the preferred methods of 

effectuating it: the “Dis-Iso” scam. 

As discussed previously, a single hidden page of Moriel’s notes that references the 

“dis-iso” thing, speaks most clearly to the use of these scams.  This page elucidates the 

prosecution’s contempt for Massiah and discovery obligations, and helps explain 

Petersen’s concerns about Palacios’ counsel reading an undiscovered note dated “-20-10.”  

The critical page of Moriel’s notes, hidden from the defense in People v. Vega, People v. 

Rodriguez, and People v. Palacios, appears in the discovery from People v. Eric Lopez.  

Moriel’s August 1, 2009 letter includes reference to fact that “Flynn said that he was 

going to try to bring Slim [Palacios] over sometime this week.  But I don’t see a safe 

way.  Me being A total sep unless we do the Dis-Iso thing again which might work 

because Slim isn’t used to doing jail time so he wouldn’t be on the ball or as suspicious as 
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somebody like downer who’s got years in the system . . . “ (Exhibit B, at p. 13545, 

emphasis added.) 

Moriel was harkening back to the team’s successful use of the “dis-Iso thing” to 

elicit statements from an unsuspecting Vega.  As the note makes clear, Moriel, Special 

Handling deputies, and SAPD Detective Flynn planned to use the same scam on Palacios. 

As mentioned in the summary, the “Dis-Iso” scam involves coordinated efforts by the 

Special Handling Unit of the OCSD, the SAPD, and likely the OCDA, to place informants 

next to high-value defendants in disciplinary isolation housing to dispel suspicions that the 

inmate is an informant.  Disciplinary isolation—which inmates call “the hole”—is a 

punishment imposed for serious jail rules violations.  The Special Handling Unit 

understood that the protective custody status of an informant, such as Moriel, would 

naturally provoke other inmates to suspect the person was a “snitch.”  (Exhibit B, at pp. 

13534-13535.)  Special Handling had previously provided Moriel with fabricated 

paperwork “proving” that Moriel had assaulted deputies and child molesters.  (Exhibit B, at 

pp. 13534-13535, 13541.)  This allayed any suspicions inmates might have had about 

Moriel’s placement in disciplinary isolation and whether he was an informant. 

The scam worked to perfection against Vega, and the team wanted to use it again to 

facilitate Moriel’s questioning of Palacios about two unfiled homicides.  Moriel was a full-

fledged member of the team.  Again, the “Dis-Iso” scam did not have Massiah implications 

for Palacios, as he was not charged at the time of Moriel’s contact.  Rather, the prosecution 

wished to utilize the scam because of the other benefit it provides: a targeted inmate who 

trusts an informant is far more likely to make statements about the identified crimes. 

At the same time, the prosecution team could never reveal this particular page of 

notes for two reasons.  First, it exposed a Massiah violation in People v. Vega.  Second, it 

would demonstrate compellingly that Moriel was anything but a listening post.  At Vega’s 

trial and at the preliminary hearing in People v. Rodriguez, Petersen presented Moriel in an 
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identical fashion: the lucky listener in the presence of talkative Delhi gang members.
91

  

Petersen was able to credibly offer this picture––in large part––because he had engaged in 

a massive concealment of Moriel’s informant work, which included hiding the above-

referenced note. 

Therefore, when it was time to decide what to turn over to Palacios, the prosecution 

desperately needed evidence of this misconduct to remain hidden.  Petersen knew that if he 

immediately provided Palacios with Moriel’s note, dated May 20, 2010 (analyzed below), 

there was a significant risk that it would begin to unravel all that they had illegally and 

unethically accomplished. 

6.  Analysis of Moriel’s Notes Dated May 20, 2010: Further Evidence of 

“Coincidental Contact” Scams 

On May 20, 2010, Moriel wrote a note that, within the first few sentences, raised 

immediate concerns for prosecution team members.  Moriel indicated that law enforcement 

moved Palacios closer to him so that he could elicit incriminating statements and that 

Moriel knew Palacios was coming: “Isaac Palacios AKA Slim from Delhi just got here A 

few hours ago and landed in cell 1.  (The cell right next to mine).”  (Exhibit B, at p. 

13869.)  Petersen likely feared that Palacios and his counsel would immediately realize that 

Palacios did not “land” next to an informant one day after his arrest without the careful 

planning of the prosecution team—especially because the confession was purportedly 

taken the very same day.
92

  This realization by the defense would have led to litigated 

                                              

91
 In People v. Vega, the brazenness of Petersen’s concealment was most powerfully 

demonstrated by the fact that Petersen turned over four pages of notes memorializing 

Vega’s confession to the charged homicide, but hid the single page referenced above that 

was written on the exact same date.  The prosecution knew it would have revealed the 

truth about how Moriel and Vega encountered each other in jail, proving a Massiah 

violation.  In regard to People v. Rodriguez, Petersen hid the above referenced note, as well 

as the notes related to Palacios, because Petersen promoted a false image of Moriel as a 

listening post, rather than someone working side-by-side with law enforcement to obtain 

confessions. 

92
 Defense counsel might also have some well-founded suspicions about the arrest of 
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battles for all of Moriel’s informant notes, which the prosecution had until then avoided 

through a combination of deception and luck. 

The prosecution team knew that the May 20, 2010 contact between Moriel and 

Palacios was the result of another successful “coincidental contact” scam planned nine 

months earlier.  In fact, it appears that the only reason the effort was not completed in 2009 

was because Palacios was transported to state prison on another case before the scam could 

be effectuated.  (Exhibit B, at pp. 13932-13946.) 

Significantly, additional hidden discovery confirms that SAPD detectives had 

suspected Palacios’ role in the Gutierrez homicide, and the team had met to discuss the 

planned contact in advance of the coordinated housing movements and the probing of 

Palacios.  In another page of Moriel’s notes found within People v. Eric Lopez, turned over 

to Deputy Garcia on or about July 1, 2009, Moriel wrote that, “Downer [Vega] says that 

Prowler also spoke up to the cops that Slim [Palacios] killed the dude from Walnut St . . .”  

(Exhibit B, at p. 13524.)
93

  Consistent with his practice, Petersen then hid these notes from 

Palacios. 

Petersen knew that concealing Vega’s conversation with Moriel about Palacios’ 

responsibility for the Gutierrez murder would not alleviate the problems caused by 

Moriel’s notes written on May 20, 2010.  Another reason for concern for those notes was 

that Moriel began his note by revealing that he immediately began questioning Palacios 

about a homicide that occurred more than four years earlier.  (Exhibit B, at pp. 13869-

13871.)  This sentence alone would have led competent counsel to suspect that the idea for 

these questions originated with law enforcement rather than Moriel.  It is the next few 

                                                                                                                                                     

Palacios in Superior Court of Orange County case number 10CF2668, and whether that 

arrest was entirely legitimate considering how quickly Palacios was placed in a cell near 

Moriel.  (Exhibit B, at pp. 12728-12733.) 

93
 It appears that Vega learned about the statements of Julio Ceballos (known as “Prowler”) 

seemingly because Ceballos was a witness in Vega’s own case.   
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sentences, though, that the prosecution knew––if read––would have eviscerated the notion 

that Moriel was simply a listening post and prompted immediate discovery requests. 

In the following sentence, Moriel described what he said to Palacios prior to the 

purported confession.  Before Palacios confessed, Moriel confronted Palacios with false 

facts designed to convince him to admit his culpability.  Moriel suggested that a cousin  

saw Palacios commit the Gutierrez murder.  (Exhibit B, at p. 13869.)  The Palacios 

discovery does not discuss the existence of any witness who identified Palacios as the 

shooter.
94

 

Moriel’s notes regarding that conversation suggest compellingly that he worked 

with law enforcement in advance of his questioning of targets.  As Rondou denied writing 

reports about his contact with Moriel regarding Palacios, and no other detective reports 

have been discovered that memorialize contact with Moriel, the contents of the note 

suggest that the team was attempting to cover up the direction they gave to Moriel.  The 

note also rebutted the preferred presentation of Moriel as a listening post, which was 

relevant to the other Delhi gang cases in which he obtained confessions: People v. Vega 

and People v. Rodriguez.  Of course, its relevance and helpfulness to all three of those 

cases is what mandated its discovery per Brady, and explained why the prosecution was 

hesitant (and elected not) to reveal it. 

Additionally, one of the most important reasons why the prosecution disfavored 

discovery of these notes is because they gave the defense an argument that Palacios had 

merely acquiesced to the suggestion that he was responsible for and falsely confessed to 

the crime.  Although the prosecution continued to conceal evidence of third party 

culpability, they knew that at least two of the three people who allegedly admitted to 

                                              

94
 Moriel’s act of confronting a suspect with false facts was certainly a lawful method for 

obtaining a confession.  However, it also painted a portrait of Moriel and his relationship 

with law enforcement, which was entirely inconsistent with how Moriel was presented in 

the two prior Delhi murder trials, and with how they wished to present him in People v. 

Palacios. 
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killing Gutierrez—Palacios, “Termite,” and Joseph Galarza—had not told the truth.  The 

last thing the prosecution wanted to do was help Palacios argue that he was one of those 

two people that falsely confessed, by revealing that he was fed evidence of culpability in 

advance of his statements. 

In the same notes dated May 20, 2010, Moriel also documented Palacios’ purported 

confession to the Adame murder.  Moriel confirmed that the victim Palacios was speaking 

about was Adame (known as “Goofy”) by feigning ignorance of the victim’s identity: “But 

I acted like I didn’t pick it up.  So he said, ‘Goofy’.”  (Exhibit B, at p. 13870, emphasis 

added.)  They proceeded to engage in a conversation about the murder once Palacios came 

out for dayroom.  (Exhibit B, at p. 13870.)  This language, if seen by Palacios and his 

counsel, would also have indicated that the prosecution team instructed Moriel to question 

Palacios about the Adame murder. 

7.  The Prosecution Team’s Concealment of Communications with 

Palacios Raises New Questions About Moriel’s Rendition 

As shown above, Moriel and the prosecution team targeted Palacios for nearly a 

year on the two “cold case” murders.  In May of 2010, the plan worked to perfection: 

Palacios was brought into custody and within a day the prosecution team, which includes 

Special Handling, coordinated his placement next to Moriel. 

At Palacios’ preliminary hearing, Rondou testified about the first time he spoke to 

Moriel about Palacios.  Rondou said he received a note from Moriel detailing Palacios’ 

admission, which was dated “5/24/10.”
95

  (Exhibit B, at p. 11378.)  According to Rondou, 

he interviewed Moriel at the jail after receiving this note and before the recording device 

was placed in Moriel’s cell.  (Exhibit B, at p. 11376.)  In essence, Rondou testified that he 

received the note after May 24, 2010, he then interviewed Moriel, and after that a recording 

device was placed in the cell. 

                                              

95
 Rondou did not specifically address the existence of the May 20, 2010 note because 

Palacios’ counsel had no idea it existed.  However, he said that the notes dated May 24, 

2010, were “the only set of notes I have.”  (Exhibit B, at p. 11379.) 
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However, this could not have been the actual sequence of events.  Moriel’s 

comments during the recorded conversation indicate he was receiving Palacios’ supposed 

confession to the Adame murder for the first time.  Moriel, referring to the Adame murder, 

stated: “Hey that little fucker’s name was Goofy?  Oh you got him too?”  (Exhibit B, at p. 

9938.)  This exchange is consistent with the dialogue in the concealed May 20 note, where 

Moriel wrote “But I acted like I didn’t pick it up.  So he said, ‘Goofy’.”  (Exhibit B, at p. 

13870.)  After Palacios described where the shooting took place and what weapon he used, 

Moriel replied, “Yeah I heard about that one.  That was you?  Fucking fuck man.”  (Exhibit 

B, at p. 9938.) 

Obviously, if the recordings memorialized Palacios’ first confession to the Adame 

murder sometime after May 24, then it would have been impossible for Moriel to have 

documented the confession in either the discovered May 24 note or the concealed May 20 

note.  The answer to this puzzle, though, is ultimately quite simple.  Special Handling was 

recording Moriel’s conversations with Palacios beginning the very day he was moved next 

to Moriel (May 20, 2010).  This explains why the hidden note contains summaries of a 

confession soon after “Slim from Delhi just got here a few hours ago and landed in cell 1.  

(The cell right next to mine).”  (Exhibit B, at p. 13869.)  The note dated May 24, 2010, 

either documented a second conversation with Palacios or is a re-written version of the 

note created by Moriel on May 20, 2010—done at the behest of the prosecution team.  By 

hiding the May 20 note, the prosecution team was able to conceal a note that contained far 

too much information from their perspective, as well as evidence indicating that the 

recording device was already placed in Moriel’s cell before Palacios was moved into the 

proximity.  The idea that the SAPD and Special Handling were ready with a recording 

device before Palacios was moved next to Moriel is certainly not far-fetched considering 

Palacios had been targeted for a Dis-Iso scam almost one year earlier.  (Exhibit B, at p. 

13545.) 

Perhaps the most critical issue about the use of the recording device is whether the 

following explanation for the recording device being present in Moriel’s cell at the time of 
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Palacios’ movement is actually the correct one; that is, whether Special Handling was 

recording conversations from Moriel’s cells perpetually and wherever he was located.  This 

makes sense, particularly considering the fact the device was placed in Moriel’s cell and 

not Palacios’.  If this is what took place, it raises the specter that thousands of hours of 

recordings between informants and other inmates have not been discovered. 

Conveniently, Rondou did not write a report about the recording device that 

seemingly would have indicated the dates when it was introduced into Moriel’s cell and 

other facts surrounding its use.  If the above analysis was incorrect, the details of Rondou’s 

interview of Moriel would certainly have helped provide insights.  But Rondou had few 

facts in his grasp.
96

  (Exhibit B, at pp. 11376-11377.)  Nor did Rondou have a transcript, 

recording, or report of the interview.  (Exhibit B, at pp. 11376-11377, 11393.)  

Recognizing the improbability that a veteran gang homicide detective would fail to record 

an interview with the witness, who had just broken two cold case murders, Rondou tried to 

reframe the conversation as a “chat.”  (Exhibit B, at p. 11393.)  However, he never 

addressed why this “chat”—with the most important witness—was not even the subject of 

a report.
97

  Notably, in People v. Rodriguez, Rondou emphasized in his testimony that he 

                                              

96
 During the preliminary hearing, Rondou was questioned about the interview.  When did 

the interview with Moriel take place?  Rondou did not know.  (See Exhibit B, at p. 11376.)  

Which investigator accompanied him?  He thought it was Detective Flynn.  (See Exhibit B, 

at pp. 11376-11377.)  Rondou was unable (or unwilling) to give informed responses to 

basic questions about the investigation, including one aimed at finding out the date the jail 

recording commenced.  (See Exhibit B, at p. 11377.) 

97
 This was not the first time Rondou had to explain why he did not record a vital interview 

with Moriel.  Both Rondou and Petersen had previously experienced the unintended 

consequences of a custodial informant program policy that discourages the recording of 

interviews.  In People v. Rodriguez, the failure of Detective Rondou and Detective 

Matthew McLeod to offer a reasonable explanation as to why they did not record two 

interviews with Moriel severely damaged their credibility.  Arguably, this failure was 

among the most critical factors leading to the acquittal of the two defendants, as well as the 

decision by Petersen to let Elizarraraz get away with a murder the prosecution team was 

convinced he committed.  As will be discussed later in this motion, in the trial of People v. 

Rodriguez, detectives also scrambled to re-characterize their interview with Moriel as a 
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records every interview that he conducts with witnesses, except that he forgot to do so 

during two critical interviews of Moriel.  (Exhibit A, at pp. 7083, 7097-7098.) 

The trial in People v. Rodriguez ended less than two months before the preliminary 

hearing in People v. Palacios.  When Rondou testified at Palacios’ preliminary hearing that 

he did not record his interview with Palacios, it triggered an immediate Brady obligation, 

regardless of whether Rondou tried to re-characterize the interview as a “chat.”  This same 

detective had testified in Vega and Rodriguez that he records all of his interviews, 

except when he makes a “mistake” as he did twice in the latter case.  Upon receiving a 

transcript of those proceedings, Palacios’ counsel would have appreciated the full value of 

what that testimony revealed about the willingness of Petersen and Rondou to deceive.
98

  

But, as he would do so many times during the course of the three trials analyzed herein, 

Petersen refused to turn over evidence that would have impeached a witness for the 

prosecution. 

If Rondou indeed did not record Moriel––there remains the possibility that the 

recording exists but was hidden––there were other reasons for their decision to conceal the 

evidence.  While Moriel was a professional informant, leaders of the jailhouse informant 

program realized that the informants were not always sufficiently guarded with their words 

to adequately hide the deception taking place.  Moriel’s notes from August 1, 2009, and 

                                                                                                                                                     

“chat” to justify their failure to make a recording.  Their fabricated explanation, though, 

arguably worsened their position, as both detectives changed their story at trial and claimed 

that they wanted to record the interview but each believed the other had brought the 

recording device.  Rondou also emphasized in his testimony that he records every 

interview that he conducts with witnesses.  (Exhibit A, at pp. 7083, 7097-7098.)  He 

testified in this manner to convince the jury that the failure to record in that case was 

simply an error. 

98
 Rondou’s later testimony on this subject at Vega’s trial was egregious, not only because 

he knew that he had not recorded the interviews of Moriel related to People v. Palacios and 

People v. Rodriguez, but because Rondou’s stated policy of always recording interviews 

was used to shred the credibility of a defense investigator who had not taped a witness 

interview.  (Exhibit A, at pp. 7676-7677.)  
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May 20, 2010, are just two examples of what just a few words can reveal.  This further 

explains the general sense among those connected with the jailhouse informant program 

that it is the better practice not to record informants.  This practice recognizes the risk of 

something being said that could uncover their deception, which would then necessitate the 

destruction of the tape or its permanent concealment. 

8.  Other Misconduct by the Prosecution Team Related to Palacios  

The court-ordered discovery in Dekraai clarified how much was hidden from 

Palacios and the other Delhi members charged with murder.  The entire set of Moriel’s 

notes, his federal and local informant agreements, his proffer with these agencies, and all 

other evidence related to his informant services should have been turned over long ago.  

The failure to do so further corroborates that the legal rationales presented to prevent 

informant discovery, which have been made in cases such as the instant matter, are rooted 

not in a good faith legal analysis but in simply a desire to reduce the quantity of helpful 

evidence available to the defense. 

Of course, Petersen and his team were also obligated to disclose to Palacios each 

and every act of misconduct that they committed in People v. Vega, People v. Rodriguez, 

and People v. Camarillo (all of which are detailed in this motion).  The required discovery 

included, but was not limited to, evidence of the perjured testimony of Rondou and Moriel, 

as well as the numerous acts of deception and concealment by Petersen. 

9.  Perez’s Role As a Witness in People v. Palacios 

The misconduct related to Moriel in People v. Palacios is shocking.  However, there 

was still more.  Approximately one year after charging Palacios with the two murders, the 

prosecution team decided to seek additional inculpatory statements.  This time, the 

informant was Perez, and the effort would involve a purposeful violation of Massiah.
99

 

                                              

99
 The following conversations between Perez and Palacios took place when Perez left his 

unit to use the non-collect phone, likely to update law enforcement on his activities.  It 

appears that the phones were located next to the “hole” where Palacios was housed either 

for a real or fabricated disciplinary rule violation. 
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On March 22, 2011, Perez wrote that Vega asked him to relay a message to Palacios 

“to be very careful on who he talks to because he is under investigation on a murder . . . .”  

He added that “Downer [Vega] told me please tell my homeboy to be very careful and it 

doesn’t matter around here whether your red bands orange band yellow band.  NOT TO 

TALK to ANYONE About THE MURDER HE did with SMOKEY!  There are informants 

everywhere . . . .”  (Exhibit B, at p. 12617.)  In the same note, Perez described what Vega 

told him about his anger toward Moriel for testifying against him in his murder case.  

(Exhibit B, at pp. 12648-12649.)  According to a report written by Garcia, Vega also spoke 

about harming Petersen with the help of another Delhi gang member, who apparently was 

not incarcerated at the time.  (Exhibit B, at p. 12700.)   

From Perez’s perspective, Vega’s request was both ironic and fortuitous.
100

  Vega’s 

request provided Perez with an opportunity to build the trust of another defendant charged 

with murder, Palacios.  On April 12, 2011, Perez spoke to Palacios, though the note does 

not reflect any conversations about Palacios’ pending case.  (Exhibit B, at p. 12630.) 

On April 20, 2011, Perez obtained a confession, but likely not with the detail that 

the SAPD wanted.
101

  He wrote the following:  

Today as I was using the non collect telephone I was speaking to Inmate 

Palacios, Slim Delhi!  He specifically told me that he shot & killed some fool 

by the name of “Randy” I believe either from Walnut or Alley Boys.  He 

specifically told me fuk them both this is Delhi gang, I believe (yrs) “05” 

                                              

100
 Perez was not only being let in on another murder case, but being asked by Vega—who 

had just suffered a loss in part with the help of Informant Moriel––to convey to Palacios 

the importance of not speaking to anyone about his case. 

101
 A month had passed between the time when Vega told Perez about Palacios’ murder 

case and the first purported confession.  During that time period, Perez would have had 

multiple contacts with law enforcement—likely including Petersen, if Gallardo was 

referring to him when he said that a “district attorney” was involved in Perez obtaining 

statements.  But, again, the communications and direction that pre-dated the confession 

were hidden.  Nevertheless, prosecution team members were likely unsatisfied with the 

substance of what Perez provided. 
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06.”  Our conversation was brief cuz the deputys [sic] in the hole were mad 

dogging me.  (Exhibit B, at p. 12634.) 

There were several problems with the first confession purportedly obtained from 

Palacios.  Perez described Palacios’ confession to one murder, but then interjected facts 

from the other charged murder.  Perez said that he believed the victim “Randy” was either 

from “Walnut or Alley Boys.”  Randy Adame was allegedly a member of Alley Boys and 

Alberto Gutierrez, the victim of the other homicide, was purportedly from the Walnut 

Street gang.  In sum, Perez’s note does not include any information about Palacios’ 

participation in Alberto Gutierrez’s murder. 

Moreover, Adame was killed in 2006, while Gutierrez was killed in 2005.  Perhaps 

the confusion about the dates and the deficit in details could be explained by the brevity of 

the conversation.  However, Petersen and his team also likely recognized that alternatively 

the note permitted the defense to offer a less appealing analysis: that Perez had received a 

general description of the alleged facts that Palacios had killed two people––one named 

“Randy,” from Alley Boys, and another from Walnut Street, taking place in 2005 and 

2006––then weaved this information into the note while falsely claiming it was the product 

of a confession.  It would soon become clear that the prosecution team was unsatisfied and 

wanted Perez to continue pressing Palacios. 

a.  OCDA, SAPD, and Special Handling Coordinate “Coincidental 

Contact” Between Palacios and Perez 

At some point, Palacios’ punishment for a rules violation came to an end and he 

needed to be moved from the “hole.”  What better place to “coincidentally” relocate him 

than the unit where Perez was housed?  When Palacios left disciplinary isolation, he was 

then moved to a unit where Perez was located, so that their “friendship” and Palacios’ trust 

could continue to build. 

Just as with many of his other targets, including Dekraai, contact during dayroom 

was critical.  During dayroom, Perez was permitted to approach and speak to targeted 

inmates within the cells.  Once Palacios was moved into the same unit, Perez apparently 
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approached Palacios, as directed, and began manipulating the conversations toward the 

charged crimes.  And if one believes Perez, it worked. 

The change in locations is confirmed by Perez’s next note memorializing his 

interview of Palacios.  On May 3, 2011, he wrote the following: 

I believe my mission is done.  Today while I was in dayroom I was talking to 

Inmate Isaac Palacios AKA Slim delhi He specifically Told ME HE was on 

A SICK Ass run On dope Gang bangin and Having Fun.  He told me 

specifically that he Shot and killed Some fool From alley boys and One Fool 

from Walnut St. . . .  He told me he Killed Randy Guiterrez [sic] and Some 

fool Alberto Adame & that it happend [sic] sometime in 02 and in 05 

Sometime.  (Exhibit B, at p. 12648.)  

This note illustrates not only the full manifestation of a planned Massiah violation, 

but also why the jailhouse informant program disfavors recorded interviews.  Quite 

obviously, the prosecution team would have preferred that Perez not refer to his efforts 

with Palacios as being part of a “mission.”  On the other hand, it was far better that 

“mission” appeared as a single word on paper versus on a recording where Perez may have 

cleared up any ambiguity about what he meant. 

Of course, the SAPD interviewed Perez more than once about his conversations 

with Palacios.  Rondou and another detective were present at these interviews and 

meetings.  Special Handling Deputy Garcia was also present, as confirmed by the fact that 

Perez continued to direct his communications related to Palacios’ gang crimes to “Garcia,” 

and referenced their previous discussions.  During their conversations, law enforcement 

necessarily provided him with direction, but again, none of this is memorialized in any 

discovery. 

Interestingly, at some point Rondou, or his partner, almost certainly told Perez that 

he was incorrect and that his “mission” was not done.  Although Perez said that Palacios 

“specifically” told him that he committed the murders, the prosecution team was 

undoubtedly looking for more specific details.  On May 21, 2011, Perez wrote another note 

regarding what appeared to be the Gutierrez murder: 

Today, as I was speaking to Inmate Palacios (Slim Delhi) he specifically told 
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me that one of the murders that he committed was during mid day around 12- 

2:00 pm.  He specifically told me he was a bit worried cuz he left a “shot-

gun” shell (1) & didn’t know if it was retrieved & if his DNA will be on it.  

He also told me that he was trippin on a wire tape between him & Scar Delhi 

talking about the murders.  (Exhibit B, at p. 12659.) 

Perez had written notes on May 4, 2011, and May 9, 2011, that documented 

Palacios’ discussions about other crimes that he allegedly committed.  (Exhibit B, at pp. 

12654-12657.)  However, those discussions did not touch upon the charged murders.  This 

information contained in the note dated May 21, 2011 appears to have been sought in 

response to the detectives’ request to obtain additional specifics, such as the time of the 

crime and the weapon used.  Perez actually underlined the word “shot-gun” twice, which 

was the type of weapon allegedly used in the Gutierrez murder—a fact about which 

investigators had likely told Perez in advance of this round of questioning. 

10.  Deputy Garcia’s Role in the Massiah Violations 

Special Handling Deputy Ben Garcia, one of the lead “handlers” for both Moriel 

and Perez, is perhaps the most important witness in determining whether Dekraai and 

Perez, and Vega and Moriel (the most egregious Massiah violation, discussed later), found 

each other coincidentally.  (Exhibit B, at p. 13545.)  Garcia and his fellow team members’ 

pact to not create (or alternatively reveal) reports relevant to informant efforts has 

prevented the identification of the officer who directed and then facilitated Palacios’ 

contact with informants.  It appears that Garcia either acted on his own or at the SAPD’s 

request in bringing Palacios to Moriel after his arrest, and Palacios to Perez when Palacios 

left the “hole.” 

Though, regardless of who initiated the contact, prosecution team members were all 

operating from the same playbook.  Once Special Handling and the investigating police 

agency did their part by not documenting the circumstances that led to the contact and their 

communications with informants, prosecutors could take over the heavy lifting.  As seen 

throughout this motion, Petersen consistently did his part by hiding nearly all of the 

informant notes, including those containing inconvenient remarks that could have revealed 
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that the contacts between the target and the informant were not coincidental. 

There is little question about how the prosecution hoped to avoid a finding that 

Palacios’ statements to Perez were obtained in violation of Massiah.  Just like the Dekraai 

prosecution team, Petersen planned to withhold from Palacios nearly everything he could 

that would reveal the truth about Perez’s informant and criminal background.  However, 

while the Dekraai prosecution team was able to concoct a theory that they could withhold 

additional information about Perez because some of the conversations were recorded, this 

excuse was not available to Petersen and his team.  The statements attributed to Palacios 

would only be admitted if Perez testified. 

It is unclear when the prosecution first revealed to Palacios’ counsel that Perez had 

obtained statements.  It seems unlikely that this occurred before the preliminary hearing, as 

the statements are not referenced in the transcript.  A review of defense billing, which is 

contained in Palacios’ file, suggests that the discovery may have been turned over close in 

time to the Dekraai court’s discovery order.  (See Exhibit B, at p. 9939.)  Consistent with 

Petersen’s past practices, he likely planned to wait until the last possible moment to turn 

over the statements allegedly obtained by Perez. 

Nevertheless, Palacios was entitled to the discovery, as well as all of the hidden 

evidence pertaining to Perez’s communications with the prosecution team leading up to the 

elicitation of statements.  But Petersen apparently provided a mere 17 pages of notes from 

Perez to Palacios—and even that discovery was delayed by approximately two years.  Most 

likely, Petersen was hoping that Palacios’ counsel would be content with the 17 pages.  

Prior to the filing of the Motion to Dismiss in Dekraai, Petersen continued to withhold the 

following items from Palacios: 

1) The OCSD’S confidential informant file for Perez, including: 344 of the 361 pages 

of notes written by Perez, brief summaries of those notes written by members of 

Special Handling, a federal witness protection agreement, three brief reports 

documenting investigations of law violations within the jail by other inmates, and 

one report describing information that Perez allegedly obtained from Vega 
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regarding threats that he made against Petersen.  (Exhibit B, at pp. 12420-12434, 

12672-12677, 12680-12685, 12700.)  

2) The OCDA’s confidential informant file for Perez.  (Exhibit B, at pp. 10762-10769.) 

3) Separate witness agreements between Perez and the United States Attorney and the 

SAPD (Exhibit B, at pp. 9943-9949); and the Memorandum by U.S. Department of 

Justice Witness Security and Special Operations Unit to Federal Bureau of Prisons 

Inmate Monitoring Section and Assistant United States Attorney, dated Apr. 6, 

2011, with attached Protective Custody Unit Summary signed by Perez on May 27, 

2011 (Exhibit B, at pp. 14076-14079). 

4) Evidence of Perez’s criminal background, including evidence of Perez’s moral 

turpitude, as described earlier. 

5) The evidence of Perez’s other efforts related to targets not referenced in either of the 

confidential informant files, including those involving Dekraai. 

Petersen was holding back even more, though.  He chose not to reveal Moriel’s 

critical note that revealed the plan to use the “Dis-Iso” scam against Palacios, after its 

successful use with Vega.  As Petersen knew, this single note would eviscerate the planned 

argument that Perez and Palacios’ contact was coincidental, and not done at the prompting 

of law enforcement.  Additionally, because Petersen and his team planned to make the 

fraudulent “coincidental contact” argument to avoid exclusion of the statements to Perez, 

the defense was entitled to all informant notes that corroborated the use of coordinated 

housing movements to assist informants in eliciting statements.  Although there was no 

chance that he would comply with his obligation, Petersen was also required to turn over 

evidence of his own misconduct and acts of moral turpitude that he and his team had 

engaged in during the investigation and litigation of People v. Vega, People v. Rodriguez, 

and People v. Camarillo. 



 

MOTION TO DISMISS - WOZNIAK 

365 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

11.  Developments in Dekraai: Continued Discovery Confirmed That 

Law Enforcement Planned and Moved Informants to Target Palacios 

and Concealed Evidence Thereof 

 Court-ordered discovery and subsequent hearings in Dekraai confirmed the 

defense’s theories of orchestrated contacts and concealment in Palacios.  Specifically, 

discovery turned over at the start of the hearings in Dekraai exposed previously 

undisclosed informant meetings, hidden recordings, and volumes of concealed pages of a 

SAPD confidential informant file.  A previously undiscovered recording revealed that in an 

interview in February of 2009, Moriel described to Rondou and Flynn how his memory 

could improve or falter depending on the benefits he would receive.  (Exhibit D, at p. 1056; 

Exhibit C, at p. 3861.)  A report by Detective Gonzalo “Gonzo” Gallardo (“Gallardo”) 

revealed meetings and recordings with Informant Moriel and targets, including Palacios, 

dating back to 2009.  In essence, discovery turned over at the start of the Dekraai hearings, 

which should have been given to Palacios years before, evidenced the prosecution 

team’s general procedure for concealing relevant discovery.  

a.  2009 Hidden SAPD Confidential Informant File, Meetings, and 

Recordings 

The Dekraai Motion to Dismiss proffered that the SAPD possessed a set of notes 

that were not included in the Special Handling informant file on Moriel.  This was 

confirmed during the hearing
102

 and in discovery that was finally turned over at the start of 

the hearings. 

There are two notes dated August 1, 2009.  The one withheld from Vega includes 

Moriel’s writing about the conversation between Moriel, Detective Flynn, Garcia, and 

Grover and the possibility of using the “dis-iso thing” on Palacios.  (Exhibit B, at p. 

                                              

102
 Testimony at the hearings again undermined the notion that the OCSD believed the 

Federal Government wanted to aggressively limit the distribution of notes to local 

authorities before the “takedown.”  Apparently some notes could just be turned over to the 

SAPD without even a moment of time with the federal prosecutor. 
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13545.)  Incredibly, the meeting referenced in that hidden note was captured in a recording 

and then itself hidden for five years along with the remainder of Moriel’s SAPD 

confidential informant file.  (Exhibit D, at pp. 697-702.)  The hidden pages of Moriel’s 

“Informant Debriefing Log” prepared by Detective Flynn revealed that the SAPD started 

working with Moriel in 2009.  (Exhibit D, at pp. 697-702.)  The discovery uncovered an 

interview dated February 17, 2009, in which Moriel gave Flynn information on two 

homicides (one of which Moriel attributed to Palacios).  (Exhibit D, at pp. 697-702.)  In a 

follow-up interview on February 25, 2009, Moriel identified Palacios by photo and “stated 

that ‘Slim’ admitted to him that he committed murder under CF# 05-02936,” and a third 

follow-up interview was conducted on March 10, 2009.  (Exhibit D, at pp. 697-702.)   

A report written by Detective Gallardo, also part of the hidden confidential 

informant file on Moriel, confirmed that Gallardo, Flynn, and Garcia met with Moriel on 

February 10, 2009.  (Exhibit D, at pp. 765-766.)  Moriel told the detectives that he had 

information about a murder that occurred in 2005 that was 

committed by a suspect who shot and killed a victim from “Walnut Street.”  

The suspect used a shotgun to kill the victim, who was in the area of 

Evergreen/St. Gertrude.  The incident occurred in January 2005.  Moriel said 

he was not present but the main suspect involved implicated himself.  Moriel 

said the suspect told him he had committed the murder.  Moriel said he could 

provide two additional material witnesses who were present when the murder 

occurred.  (Exhibit D, at p. 765.) 

This apparently referred to the 2005 shooting of Albert Gutierrez, which Moriel would 

later pin on Palacios.  The conversation also detailed other crimes.
103

  Gallardo reported 

that he returned to the SAPD and reported the information to Detective Rondou, who “said 

he was familiar with the case involving the individual shot at 1012 E. St. Gertrude in Santa 

                                              

103
 These pages also detail critical information hidden from Vega: in June of 2009, Flynn 

contacted the Orange County Jail about recording Vega and Moriel; law enforcement 

secretly recorded Vega and Moriel from July 1 to July 6, 2009; Moriel provided 

handwritten notes of those conversations; and follow-up interviews were conducted, which 

referenced recordings within the jail cell of Moriel and Vega.  (Exhibit D, at p. 697-702.) 
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Ana.  No arrests have been made” and “the case was being investigated by Det. Flynn 

[SAPD].”  (Exhibit D, at p. 765.)  A later-prepared “Information Report” further noted that  

Moriel’s eagerness to assist law enforcement in further identifying 

additional individual(s) gang members who are involved in illegal activity, 

to include murder, attempt murder, assaults, extortion, robberies and 

narcotics sales/distribution, would enhance Moriel’s opportunity to receive a 

favorable offer of consideration on his current case.  Det. Flynn has 

corroborated Moriel’s information and confirms that it has been accurate 

and reliable.  (Santa Ana Police Department, Information Report, Prepared 

by Detective Gonzalo Gallardo #2337, dated Aug. 5, 2009, p. 8, attached 

herein as Exhibit H4.)  

The recordings of those February interviews offer an instructive and painful glimpse 

of how local law enforcement and their informants actually behave when they are 

together—respect for the Sixth Amendment is not among the talking points.  Rather, as 

Moriel explained to Rondou and Flynn, his memory could improve or falter depending on 

the benefits he would receive.  (Exhibit C, at p. 3861.)  Despite the relevance of these 

pages, reports, and recordings, the discovery was not turned over to Palacios with Moriel’s 

notes, but rather in response to court-ordered discovery in Dekraai at the start of the 

hearings. 

b.  2010 Movements, Recordings, and Notes of Moriel Targeting 

Palacios 

At the preliminary hearing in People v. Palacios, Detective Rondou testified that he 

listened to jail recordings of conversations between Moriel and Palacios.  (Exhibit B, at p. 

11374.)  Rondou did not mention that he orchestrated the movement and recording.  

Housing records confirmed that Special Handling Deputy Grover moved Moriel from 

Disciplinary Isolation to Mod J, Tank 3, Cell 3 on May 19, 2010—the day of Palacios’ 

arrest.  (Exhibit D, at p. 783.)  The next day, on May 20, 2010, Palacios was moved to Mod 



 

MOTION TO DISMISS - WOZNIAK 

368 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

J, Tank 3, Cell 1 on the same day he entered the jail.  (Exhibit D, at p. 785.)
104

  Garcia and 

Special Handling could not have cleared this movement with federal authorities.  Garcia 

did not even reference the recordings of Moriel and Palacios in the informant notebook for 

Moriel.  (Exhibit D, at pp. 125-495.) 

Nearly four years after it occurred, Rondou and Garcia finally revealed to internal 

investigators that Rondou had asked in May of 2010 that Palacios be placed in the cell next 

to Moriel.  (Exhibit C, at p. 3832; Exhibit D, at p. 1209.)  This revelation, in the minds of 

the prosecutors in attendance, did not warrant Brady disclosure to either Dekraai or 

Palacios—even though neither officer had mentioned it in a report, nor had Rondou noted 

it in his preliminary hearing testimony.  (Exhibit B, at pp. 11354-11397; Exhibit C, at pp. 

4424-4425.)  

E.  People v. Joe Nunez Rodriguez 

 As detailed, beginning at page 320 of Exhibit A, the three defendants charged with 

murder in People v. Joe Nunez Rodriguez were also deprived of significant evidence 

related to Moriel—just as Vega had been.   

On April 15, 2007, Detective Flores of the Santa Ana Police Department responded 

to a radio call of a car-to-car shooting in the area of 1131 South Main Street.  (Exhibit A, at 

pp. 5330-5331.)  Flores interviewed the driver of the car, David Martinez, in which the 

victim, Miguel Fernandez (“Fernandez”), was a passenger.  (Exhibit A, at p. 5332.)  David 

Martinez said that he was getting gas at a Chevron station located at 1501 South Broadway 

Street.  (Exhibit A, at p. 5332.)  Fernandez was located in the front passenger seat.  

(Exhibit A, at p. 5332.)  David Martinez said that prior to arriving at the gas station, he 

noticed a green four-door Honda Accord with three to four individuals inside.  (Exhibit A, 

at pp. 5332-5333.)  As he was traveling eastbound on Edinger Avenue, David Martinez 

                                              

104
 Palacios was released from custody on March 15, 2011.  (Exhibit D, at p. 772.)  Two 

days later, Palacios was arrested and later charged with special circumstance murder.  

(Exhibit D, at p. 772.) 
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observed the suspect vehicle parked along the curb line of Sycamore Street and Edinger 

Avenue.  (Exhibit A, at pp. 5333-5334.)  When David Martinez was in the left hand turn 

lane on Main Street at a red light, the vehicle pulled up next to him.  (Exhibit A, at p. 

5334.)  As the two cars then traveled northbound, the right front passenger of the Honda 

Accord asked, “‘Where are you from’ several times.”  (Exhibit A, at pp. 5334-5335.)  

David Martinez also noticed that the right front passenger was holding a semi-automatic 

handgun.  (Exhibit A, at p. 5335.)  While ducking down in the car, David Martinez tried to 

drive away.  He then heard six gunshots.  (Exhibit A, at p. 5335.)  After the shooting, he 

noticed that Fernandez was bleeding from his head.  (Exhibit A, at p. 5336.)   

SAPD officers located an abandoned vehicle nearby that was seen leaving the area 

where the shooting occurred.  David Martinez later identified that car as the suspect 

vehicle.  (Exhibit A, at pp. 5337-5338.)  During a search of the vehicle, officers located 

ammunition and identification for Juan Lopez.  (Exhibit A, at pp. 5394-5395.)  

Detective Rondou subsequently obtained a videotape from the Chevron station that 

appeared to capture the suspect vehicle shortly before the shooting.  (Exhibit A, at pp. 

5351-5352.)  The video showed three individuals exit the car, and one of them walked to 

pay for gas at the clerk area.  (Exhibit A, at p. 5352.) 

In February of 2010, Garcia brought Elizarraraz and Moriel together in the Orange 

County Jail.  The haul of confessions and information about serious Delhi gang crimes that 

Moriel obtained through Elizarraraz was stunning.  Moriel detailed his conversations 

with Elizarraraz in 26 pages of notes.  According to notes on February 14, 2010, and 

February 23, 2010, Elizarraraz purportedly confessed to the murder of Fernandez and 

identified Lopez and Rodriguez as participants, as well.  (Exhibit B, at pp. 13819-13824.)  

According to SAPD detectives, they learned of the confession and interviewed Moriel on 

February 23, 2010.  (Exhibit A, at p. 5370.)  Either the day of their interview or one day 

later, Moriel purportedly identified Elizarraraz, Juan Lopez, and Joe Nunez Rodriguez as 

the individuals seen in the gas station video.  (Exhibit A, at pp. 5361, 5374.) 

On February 25, 2010, a felony complaint was filed.  However, the only named 
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defendant was Juan Lopez (known as “Combo”).  (Exhibit A, at pp. 5221-5223.)  Lopez 

was charged with murder, street terrorism, gang and firearm use enhancements, and the 

gang special circumstance allegation.  On March 4, 2010, Lopez appeared with counsel for 

the first time.  (Exhibit B, at p. 12321.)  Interestingly, on June 30, 2010, an amended felony 

complaint was filed, adding Rodriguez as a defendant.  (Exhibit A, at pp. 5224-5226.)  On 

September 30, 2010, Rodriguez appeared for the first time on the case and was appointed 

counsel.  (Exhibit B, at pp. 12838-12839.)  On October 12, 2010, Sergio Elizarraraz was 

also charged in the case.  (Exhibit A, at pp. 5227-5229.)  He appeared for the first time on 

the charges the same day and Robison Harley was appointed as his counsel—the same 

attorney representing Leonel Vega.  (Exhibit B, at pp. 14726-14727.) 

The prosecutor in this case was Petersen, as well.  The concealment of most of 

Moriel’s notes, including those documenting statements by Elizarraraz to Moriel and notes 

that would have shown that Elizarraraz and Moriel were placed together, is discussed 

beginning at page 324 of Exhibit D.  In this case, though, neither Petersen, law 

enforcement, nor the Dekraai prosecution team could blame Judge Flynn-Peister for the 

discovery concealment, as the matter proceeded to trial well after the Operation Black Flag 

“takedown” in the case in 2011.  Who was responsible, other than, of course, the 

prosecutor who is charged with ensuring that mandated discovery is disclosed to the 

defense?  Petersen claimed during the Dekraai hearings that he never read Moriel’s notes 

and relied instead upon his detectives.  (Exhibit C, at pp. 2394-2402, 2413-2415.)  At the 

hearings, Detectives Rondou and McLeod denied reading Moriel’s notes—including those 

introduced at the trial, which documented the conversations between Moriel and Defendant 

Sergio Elizarraraz.  (Exhibit C, at pp. 3766-3767, 4328-4329.)
105

 

                                              

105
 At the Dekraai hearings, detectives Rondou and McLeod extended their purported 

ignorance of Moriel’s notes even further.  Both claimed that they never studied Moriel’s 

notes—even through the date of their testimony at the hearings and even after “learning” 

via the Motion to Dismiss in Dekraai that Moriel had written significant quantities of notes 

about conversations with inmates regarding unsolved Santa Ana gang crimes.  (Exhibit C, 

at pp. 3766-3767, 4328-4329.)  During the time period when Moriel was working in the 
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F.  Concealed Movements of Defendants Elizarraraz and Lopez Offer 

Additional Evidence of Inmate Movements, Further Damaging Prosecution 

Credibility 

1.  Sergio Elizarraraz 

Special Handling coordinated bringing Elizarraraz to Moriel to obtain a confession.  

The deliberate nature of this movement is evidenced by (1) Moriel’s written statement to 

Garcia and Gallardo that he believed he could get a confession from Elizarraraz related to 

an officer-involved shooting; (2) Garcia’s subsequent movement of Elizarraraz to Moriel; 

(3) housing records confirming Elizarraraz’s movement into the jail mod where Moriel was 

living; and (4) the confession Moriel received within four days of the movement, which 

Moriel then memorialized via notes he provided to Special Handling.  (Exhibit B, at pp. 

13819-13829.)
106

   

                                                                                                                                                     

jail, he had numerous meetings with Rondou, who was a “cold-case” investigator.  (Exhibit 

C, at pp. 3715-3718.) 

106
 The key to the prosecution’s theory is that the federal government kept strict control 

over the use of Moriel and Perez, and the writings they created.  But the believability of 

Special Handling’s testimony on this issue would also rise and fall on their responses to the 

claims of hidden “coordinated contact.”  And the credibility of denials of coordinated 

contact, of course, has other implications for the OCDA, including whether a corrupt 

informant program exists that raises questions about the viability of untold numbers of 

convictions.  However, the notion that the “federal government ran the show with the 

informants,” gets stopped dead in its tracks if the Special Handling Unit works, not just at 

the direction of the Santa Ana Gang Task Force, but also with any other detective who 

would like to put the informants to work.  If Special Handling Deputies, including, most 

notably, Garcia and Grover, were moving inmates around to enable Moriel and Perez to 

obtain statements about street gang crimes—clearly without first getting clearance from 

Judge Flynn-Peister—then it becomes unbelievable that Special Handling stopped the 

officers from studying the informants’ descriptions of what those very same targets said to 

them.  Certainly, by the later stages of the proceedings, it is shocking that the prosecution 

wanted to engage in this battle—particularly considering the additional proof of 

coordinated contact provided through the court-ordered housing records.  But again, the 

perpetual willingness to back law enforcement regardless of the evidence offers some of 

the most compelling justification why dismissal and alternatively, recusal, is required. 
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On February 8, 2010, Moriel wrote to “Garcia and Gonzo”
107

 about a shooting 

involving an off-duty officer for which Sergio Elizarraraz and Amaury Luqueno had been 

arrested.  (Exhibit B, at pp. 13810-13813.)  Moriel believed that both had been released 

and wanted to let Garcia and Gonzalo Gallardo know he could get confessions from both 

over the phone: “I have both their numbers and I’m pretty positive that I can get confession 

out of the both of them for the parts that they played in that incident if I were to call them 

and bring the subject up.  It might be worth recording the phone calls I make with 

them???”
108

  (Exhibit B, at p. 13816.)  With Elizarraraz still in custody, a call was 

unnecessary.  Moriel could do his work in-person.  On February 10, 2010, just two days 

after he suggested he could get a confession, Sergio Elizarraraz was moved into Moriel’s 

unit—Unit 20 in Mod L.  (Exhibit D, at p. 779.)  Moriel had been in Mod L, Unit 20, Cell 

8 since January 3, 2010—when Garcia moved him there.  (Exhibit D, at p. 782.) 

Garcia was untruthful on numerous occasions during the course of his Dekraai 

testimony, and he certainly was not being honest when he testified that he believed the only 

time an inmate was moved to L20 to be next to Moriel for non-Mexican Mafia purposes 

was when Palacios was relocated there.  (Exhibit C, at pp. 3578-3579.)  But the dishonesty 

regarding the coordinated movements related to Elizarraraz did not end there.  On February 

23, 2014, Detectives McLeod and Rondou arrived at the jail to speak with Moriel—though 

the explanation for the interview offered by McLeod was inconsistent with that of Rondou, 

and nearly incomprehensible—and received the key evidence regarding the Miguel 

                                              

107
 Additionally, Detective Flynn was mentioned in one of the notes.  (See Exhibit B, at p. 

13819.) 

108
 Moriel’s repeated and adamant denial that he had any intention of attempting to get a 

confession, despite the clearest of language on the subject, became more understandable as 

members of the Special Handling Unit took the stand.  The steadfast and repeated denials 

by Moriel and Perez that they ever attempted to obtain confessions even when they 

admitted doing so in writing are clearly the product of top-down training—and should be 

enormously concerning for anyone who wishes for the justice system to be driven by the 

truth. 
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Fernandez murder.  (Exhibit C, at pp. 3890-3892, 4313-4318.)  The housing records 

offered previously undisclosed evidence about another movement designed to keep Moriel 

obtaining information from Elizarraraz, which ultimately resulted in 26 pages of alleged 

admissions and descriptions of unsolved crimes.  (Exhibit B, at pp. 13855-13860.)  The day 

after investigators interviewed Moriel (February 24, 2010), both Moriel and Elizarraraz 

were moved into Mod L, Unit 29, where Moriel continued to document statements from 

“Bad Boy.”  (Exhibit D, at pp. 779, 782.) 

2.  Juan Lopez (aka “Combo”) 

Elizarraraz’s co-defendant, Juan Lopez, was also brought into contact with Moriel.  

But Special Handling knew it would be best to move a target, who had already made 

statements, out of the mod before the informant went to work on his fellow gang 

member—as Special Handling would subsequently do when attempting to allow Informant 

Perez to obtain confessions (in the same unit) from both Palacios and Fabian Sanchez.  

Therefore, on March 5, 2010, Elizarraraz was moved out of Mod N, Unit 29.  (Exhibit D, 

at p. 779.)  Then, on March 6, 2010, Lopez entered Mod N, Unit 29, where Moriel was 

waiting for him—just another coincidence, per Special Handling and the prosecution.  

(Exhibit D, at p. 781.)   

If it was just another coincidence, then it was also a coincidence that Moriel knew 

exactly what someone wanted him to accomplish.  On April 20, 2010, Moriel wrote a letter 

to “Garcia and Gonzo” that included the following: “I’ve been talking to Combo really 

well lately.  I’m building trust between the two of us so he’s not being standoffish.  

However he is avoiding speaking about his case.”  (Exhibit B, at p. 13864.)  Why comment 

on Juan Lopez’s willingness to discuss the case and who would have been interested in 

such an update? 

And, once again, as with all of the coordinated housing movements discussed in this 

motion, the ones involving Lopez were also not documented in any law enforcement 

reports nor orally disclosed to the defendant or his counsel. 
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G.  People v. Luis Vega 

In People v. Leonel Vega, the OCDA concealed notes from Leonel Vega and his 

counsel Robison Harley that revealed both the dis-iso scam and the scope of Moriel’s 

informant work.  If Detective David Rondou, Detective Matthew McLeod, or anyone else 

ever acknowledged that they received those notes, they would be admitting that they 

purposefully violated Massiah and then covered up the fact that Leonel Vega was 

convicted of life without the possibility of parole based upon inadmissible evidence.  

During the Dekraai hearings, Rondou alleged that homicide detectives could never receive 

the informant notes because Moriel was really a federal Black Flag informant.  Rondou 

claimed that Gallardo and the Task Force members supposedly screened the notes and 

occasionally described some of their contents to people like Rondou.  (Exhibit C, at pp. 

3775-3776.)  Importantly, there was unequivocal proof that Special Handling was moving 

people near Moriel so they could get confessions on gang homicides.  Rondou clung to the 

illogical theory that Special Handling was moving targets near Moriel for confessions, yet 

at the same time they were simultaneously prohibited from learning what was said to the 

informants.  They got stuck in a lie and could not get out of it.  This poisoned the Leonel 

Vega and then the Elizarraraz cases.  

During the Dekraai hearings, a break in the discovery revealed that Detective 

Rondou knew much more about informant movements than he initially claimed.  An e-mail 

dated June 18, 2010, from Rondou to Gonzalo Gallardo—which was included within Oscar 

Moriel’s SAPD Confidential Informant File—indicated that Moriel would testify in People 

v. Sanchez.
109

  In that e-mail, Rondou told Gallardo that Moriel would be “[t]estifying 

regarding suspect bragging to him about shooting.”  (Exhibit D, at p. 767; see Exhibit C, at 

p. 3781.) 

                                              

109
 People v. Sanchez was an attempted murder with gang enhancements case, which would 

have resulted in life sentences for co-defendants Luis Francisco Vega and Alvaro Sanchez 

upon conviction. 
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What would have led Rondou to write that Moriel would be testifying against 

Alvaro Sanchez (“Sanchez”)?  The most reasonable answer would be that law enforcement 

read Moriel’s note containing Sanchez’s confession (the “Sanchez Note”) and then 

interviewed Moriel about what Sanchez had said.  (Exhibit D, at p. 309.)  But, of course, 

the SAPD was not supposed to have any hard copies of Moriel’s notes as early as June of 

2010.  The Sanchez Note was a problematic one for the OCDA, as Sanchez also stated that 

his co-defendant, Luis Vega (“Luis”),
110

 did not participate in the crime.  Astoundingly, the 

Sanchez Note was never discovered to Luis or Sanchez, and Vega remained in custody for 

another nine months after the note was written.  

Certainly the prosecution team’s case files should have clarified any confusion 

caused by the perplexing investigation by the OCDA and SAPD.  But the District 

Attorney’s file on Sanchez is inexplicably missing, and SAPD’s file on Sanchez—located 

on microfiche and provided to the defense—included no notes or evidence that Moriel had 

been interviewed.  (Exhibit C, at p. 2816; Exhibit F11.)  However, Moriel remembered 

being interviewed about Sanchez’s statements by Rondou and McLeod.  (Exhibit C, at p. 

1801.)  Moreover, Rondou, who claimed he did not know what led him to include People 

v. Sanchez among the cases in which Moriel would testify, must have gotten his 

information in part from reading Moriel’s notes—which law enforcement later claimed 

were hidden by the Task Force.  (Exhibit C, at p. 3782.)  

When confronted with this e-mail, which suggested that he knew more than he had 

admitted, Rondou testified that he told Deputy District Attorney Schriver that Moriel had 

spoken with Sanchez, and Sanchez said Luis was innocent—though Rondou could not 

remember who told him this and Schriver denied ever having learned his information.  

(Exhibit C, at pp. 2828-2829.)  Through each of these revelations, the Dekraai prosecution 

                                              

110
 Luis Vega will be referred to by his first name, Luis, to avoid confusion with Leonel 

Vega. 
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team was able to maintain its outrage that the defense argued that something more than 

negligence afflicted People v. Luis Vega. 

Petersen certainly was not the only prosecutor whose failure to turn over significant 

informant discovery was recently revealed.  Beginning at page 305 of Exhibit A, there is a 

discussion of the prosecution of Luis Vega and Alvaro Sanchez—and the evidence of Luis’ 

innocence shared by Moriel and withheld from Defendant Luis.   

The shooting, which was the subject matter of the criminal case, occurred on 

February 5, 2009.  (Exhibit A, at p. 2312.)  At the preliminary hearing, Detective Andy 

Alvarez of the SAPD testified about his conversation with one of the victims, Brian Marin 

(“Marin”), which had occurred on February 17, 2009.  (Exhibit A, at p. 2272.)  According 

to Marin, he and his friends were standing outside of a house located at 2609 South 

Towner Street.  (Exhibit A, at pp. 2272-2273.)  A photograph of a Jeep Liberty was shown 

to Marin, who then indicated that it resembled the “S.U.V.” that drove up alongside their 

parked vehicle.  (Exhibit A, at pp. 2273-2274.)  At that point, the left rear passenger exited 

the S.U.V. and asked Marin what gang he was from.  (Exhibit A, at p. 2275.)  Marin 

replied that he was not from a gang.  (Exhibit A, at p. 2275.)  The individual then fired 

three shots at Marin.  (Exhibit A, at p. 2275.)  Marin was shot in the left forearm as he tried 

to run away.  (Exhibit A, at p. 2276.)  Soon thereafter, Marin realized that his friend 

Ventura had also been shot.  (Exhibit A, at p. 2276.)  Marin also recalled hearing someone 

yell “Delhi” as the S.U.V. drove away.  (Exhibit A, at p. 2276.)   

Marin identified Luis as being in the S.U.V., but did not identify him as not the 

shooter.  (Exhibit A, at pp. 2278-2279.)  Marin said that he knew Luis because Luis was 

“attending Saddleback High School with him and had seen him on a pretty regular basis at 

school.”  (Exhibit A, at p. 2279.)  Marin also stated that there were several people in the 

S.U.V.  (Exhibit A, at p. 2279.)  He clarified that Luis was in the right rear passenger seat.  

(Exhibit A, at p. 2372.) 

Additionally, Detective Andy Alvarez testified regarding his interview with Carlos 
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Vega (“Carlos”).
111

  (Exhibit A, at p. 2307.)  Carlos was also present at the above 

referenced shooting.  (Exhibit A, at pp. 2307-2308.)  Carlos described Luis as the right 

front passenger.  (Exhibit A, at p. 2310.)  Carlos said that he too knew Luis from 

Saddleback High School.  (Exhibit A, at p. 2306.)  Carlos recalled that he and Luis had 

been in a fight sometime between Christmas of 2008 and New Years of 2009.  (Exhibit A, 

at p. 2306.)  During that fight, Luis yelled “Delhi.”  (Exhibit A, at p. 2350.)  

On February 17, 2009, Detective Andy Alvarez interviewed Luis at the Riverside 

County Sheriff substation in Indio.  (Exhibit A, at pp. 2312-2313.)  Luis denied being 

involved in the shooting and denied being present in the suspect vehicle.  (Exhibit A, at p. 

2671.)  Luis denied being affiliated with any street gang.  (Exhibit A, at pp. 2313-2314.)  

Luis initially denied being familiar with Delhi, but later acknowledged he knew of the 

rivalry between Delhi and Alley Boys.  (Exhibit A, at pp. 2354-2355.)  He said he did not 

get along with Alley Boys, but denied that it was because of Delhi.  (Exhibit A, at p. 2355.)  

Moreover, Detective Andy Alvarez was unable to locate any field interview cards or step 

notices pertaining to Luis.  (Exhibit A, at p. 2347.)  Andy Alvarez, however, did locate a 

P.V.C. tattoo on Luis, which is a Riverside gang that is not connected to the Delhi gang.  

(Exhibit A, at pp. 2348-2349.)  Andy Alvarez further said that he had received information 

from the Dixon Police Department, which is located in Northern California, that Luis had 

attempted to start a gang there in 2008.  (Exhibit A, at pp. 2352-2353.) 

On March 18, 2009, Detective Rondou interviewed Sanchez.  (Exhibit A, at p. 

2283.)  Detective Flynn was also present.  (Exhibit A, at p. 2284.)  Sanchez apparently 

admitted to Detective Rondou that “[h]e thought there was going to be a fight.  He got out 

of the car and a shooting took place.”  (Exhibit A, at p. 2287.)  He denied both being the 

shooter and knowing that anyone in the car had a gun.  (Exhibit A, at pp. 2298-2299.)  

Sanchez refused say who was in the vehicle with him.  (Exhibit A, at p. 2300.) 

                                              

111
 Similarly, Carlos Vega will be referred to by his first name, Carlos, to avoid confusion 

with Leonel Vega and Luis Vega. 
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However, on January 5, 2010, Moriel wrote a note regarding his conversation with 

Luis’ co-defendant, Sanchez.  The note memorialized: (1) Sanchez’s confession; and (2) a 

statement that co-defendant Luis Vega did not participate in the crime.  

Pave [Alvaro Sanchez] tells me that his co-defendant that got 

busted for this shooting wasn’t even there and that he doesn’t even really 

like the guy cause he’s a pan (pussy) and isn’t down for the neighborhood.  

And Pave tells me that it’s kind of fucked up because this guy (his co-

Defendant) get’s popped for this case while the three other people who were 

actually there, one of the other 3 being the other shooter were still out there.  

(Exhibit B, at p. 13717, emphasis added.) 

 According to Moriel, Sanchez despised Luis, but yet was disturbed that his co-

defendant remained charged for a crime he did not commit, while the true culprits walked 

the streets.  The evidence suggests that those who could have rectified the situation were 

disinterested.  During the Dekraai hearings, Detective Rondou testified that he told Deputy 

District Attorney Steven Schriver about Moriel having obtained statements from a 

defendant about the innocence of his fourteen-year-old co-defendant Luis Vega.  (Exhibit 

C, at pp. 3774-3775.)  Nevertheless, Schriver did not dismiss the case against Luis until 

nearly a year after Moriel turned over notes to Special Handling about his conversation 

with co-defendant Sanchez.  (Minutes in People v. Luis Francisco Vega, Super. Ct. Orange 

County, No. 09CF0572, attached herein as Exhibit S4.) 

 Schriver neither turned over that note—nor a second note from Moriel in which 

another participant in the crime, Sergio Elizarraraz, left Luis off of the roster of 

participants—to Vega’s defense counsel.  (Exhibit B, at pp. 13833-13835; Exhibit C, at p. 

2816.)  Schriver testified that the OCDA’s file had been lost.  (Exhibit C, at p. 2816.)  The 

SAPD file did not have Moriel’s notes or his interview with detectives, which Moriel 

believed had taken place.  (Exhibit F11.)  Ultimately, the notes were never turned over to 

either defendant. 
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XXI.  Fernando Perez—Wozniak Informant and Key Witness on Jailhouse Informant 

Program and the Special Handling Unit 

 Fernando Perez is critical to this litigation for a number of reasons.  Defendant 

contends that Perez obtained statements illegally from Wozniak and then aided Special 

Handling deputies in covering up that violation.  But his efforts as an informant, his 

criminal background, his contacts with local law enforcement and the OCDA, and perhaps 

most importantly his hidden relationship with the Special Handling Unit, make his history 

in the criminal justice system uniquely instructive on the issues on this motion.  

A.  A Summary of Perez’s Criminal and Informant History  

Fernando Perez sought work as an informant as far back as 1999,
112

 after being 

charged with felony possession of a firearm.  Perez pled guilty to the charges and 

enhancement, but not before attempting to improve his situation by providing informant 

assistance.  The attempt was a dramatic failure.  An entry in the OCDA’s informant index 

(“OCII”) for Perez, based upon information supplied by Anaheim Police Department Gang 

Unit Investigator David Hermann, stated the following on August 30, 1999: “[PEREZ] 

WAS TERMINATED AS A C.I. –DO NOT USE AS A C.I.—.”  (Exhibit B, at p. 

10766.)
113

 

In his next felony case, which was filed in 2001, he again offered to provide 

assistance in exchange for consideration in his case.
114

  On May 6, 2001, Kevin Raney, a 

commander with the Gang Suppression Unit for the Garden Grove Police Department 

                                              

112
 That year, he was charged with Penal Code section 12021, subdivision (d) [convicted 

person in possession of weapon while on probation]; Penal Code section 186.22, 

subdivision (a) [street terrorism]; and a gang enhancement under Penal Code section 

186.22, subdivision (b).  (Exhibit B, at pp. 13947-13959.) 

113
 Notably, the prosecution team did not deem that entry discoverable until the court 

ordered that discovery be turned over in People v. Dekraai. 

114
 That year, Perez was charged with violating Penal Code section 12025, subdivisions 

(a)(1)/(b)(3) [gang member carrying concealed firearm in vehicle]; and the gang 

enhancement.  (Exhibit B, at pp. 14015-14025.) 
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wrote a letter to former Deputy District Attorney Vickie Hix, praising Perez’s cooperation 

and asking that she “please give consideration regarding Mr. [Perez’s] pending charges.”  

(Exhibit B, at p. 10769.)  The letter leaves little doubt that Perez had conditioned his 

assistance upon receiving consideration in his pending case: “Mr. [Perez] requested to 

cooperate with [the Garden Grove Police Department] Gang Suppression Unit in lieu of 

possible consideration towards only these pending cases.”  (Exhibit B, at p. 10769.) 

Whether these entries reflect the entirety of Perez’s informant efforts prior to 2010, 

when he made his first informant contact with Wozniak, cannot be known with any real 

confidence.  As has been discussed, there is infrequent documentation of informant activity 

within the OCDA’s informant index file—and Perez’s index file is yet another example of 

its inadequacy.  Therefore, the full scope of Perez’s informant work in this county can 

never be known with any certainty—as illustrated by the fact that no entries were made for 

his informant work on this case, People v. Dekraai, People v. Palacios, or People v. 

Fabian Sanchez. 

However, prosecutors and local law enforcement have had a mountain of 

information relevant to Perez’s credibility in their collective possession, including evidence 

that he lied to law enforcement, committed perjury at his trial, and attempted to deceive the 

court and probation officer both overtly and through omission.  Perez also demonstrated a 

seemingly pathological willingness to blame others for crimes he committed.  All of this 

showed his character for dishonesty and proclivity for false allegations that should have 

been discovered to Wozniak, Dekraai, and every other defendant Perez could have testified 

against.  The OCDA hid this evidence and later invented its own dubious theories as to 

why Brady was inapplicable. 

1.  Evidence of Relevant Criminal Conduct by Perez 

 The prosecutors charged with the responsibility of disclosing evidence related to 

Perez’s credibility will never be able to successfully claim mistake or lack of knowledge 

about his relevant criminal background.  All of his criminal conduct—with the exception of 

crimes he committed in state prison—was apparently committed in Orange County.  
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Moreover, the OCDA was well-aware of Perez’s history of lying and motivations for 

becoming an informant: Deputy District Attorney Petersen himself prosecuted Perez’s third 

strike trial, studied his background, cross-examined him, and offered his findings about 

Perez’s truthfulness during closing argument in that case. 

2.  The Prosecutions of Perez 

 In 2006 and 2007, Perez was facing two cases that carried a potential life sentence 

under the Three Strikes law.
115

  The complaints also alleged that Perez was previously 

convicted of three serious and violent felonies.
116

  In January of 2007, Perez was charged 

with felon in possession of a firearm, gang member carrying a loaded firearm, and street 

terrorism, as well as a gang enhancement and another enhancement for committing the 

crimes while on bail.  This 2007 complaint further alleged the three serious and violent 

prior convictions.  (Exhibit B, at p. 14161.)  Perez’s maximum sentence for both cases 

exceeds 100 years to life in state prison.  (Exhibit B, at pp. 14053-14075, 14160-14202.) 

The 2007 case was tried in front of the Honorable Gregg L. Prickett in April of 

2009.  (Exhibit B, at p. 14185.)  Perez took the stand in his own defense and claimed that 

he never touched the gun found within inches of where he was arrested.  He asserted this 

despite DNA evidence that “[a]pproximately one in one million unrelated individuals also 

would not be excluded as a minor contributor to the DNA detected on the grip,” according 

to Forensic Scientist Richard Gustilo.  (Exhibit B, at p. 10522.) 

The defense relied entirely upon convincing the jury that Perez was truthful in 

claiming that he never touched the firearm and that he had left the gang five years earlier, 

                                              

115
 Perez was charged in Orange County Superior Court (case number 06WF1387 and later 

re-filed under case number 06WF2819) with possessing and transporting 

methamphetamine with the intent to sell (Health & Safety Code §§ 11378, 11379(a)) and 

street terrorism (Pen. Code § 186.22(a)).  (Exhibit B, at pp. 14053-14075.) 

116
 See Exhibit B, at pp. 14119-14122 [Felony Complaint, filed Nov. 2, 2006, People v. 

Perez (Super. Ct. Orange County, No. 06WF2819)]; Exhibit B, at pp. 14135-14139 

[Felony Complaint, filed Jan. 17, 2007, People v. Perez (Super. Ct. Orange County, No. 

07WF0153)]. 
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despite compelling evidence to the contrary.
117

  Perez testified that he had stopped being a 

member of 18th Street in 2004.  (Exhibit B, at pp. 14300-14301.)  Perez claimed “the 

reason why [he] changed [his] life was” that: 

when [he] went to prison in 2002, [he] was around people that, [he] used to 

go out on the streets with. And you know, [he] kind of realized that, you 

know, when [they] are incarcerated [they] take care of each other and [they] 

look out for one another.  And it is pointless.  And that’s why [he] realized 

that everything that [he] did for [his] gang was worthless.  You know, 

because [they] tend to take care of each other and [they] love each other on 

the inside.  (Exhibit B, at p. 14307.) 

Perez also testified that he wanted to have his tattoos removed in 2007 “because I’m 

no longer a gang member.  I’m a married man.  And I just, my life has changed.”  (Exhibit 

B, at p. 14320.)  He further testified that the prosecution expert’s earlier testimony was 

incorrect in asserting that a gang member could not simply walk away from the gang.  

(Exhibit B, at p. 14307.) 

Petersen, in his cross-examination, was incredulous: 

Q.  Mr. Perez, in essence, you are here to tell us that, one, as of 2007, you 

were not an active criminal street gang participant with 18th Street, correct?  

A.  Correct.  

Q.  And two, on that date, you had no idea that there was a weapon inches 

from your body? 

A.  Correct.  (Exhibit B, at p. 14331.) 

Petersen confronted Perez with his criminal and gang background to demonstrate 

                                              

117
 Court-ordered discovery in Dekraai included the following underlined entry in the 

arresting officer’s police report: “[Perez] said he was jumped into the criminal street gang 

of West Side 18 Street when he was 15.  He said he is not jumped out.  [Perez] admitted to 

be a member of 18 Street and said he had been in the system for over 10 years.”  (Exhibit 

B, at p. 10511.)  The gang verification form written on the date of the arrest in 2007 

provided additional statements by Perez: “[Perez] stated he was jumped into 18 Street at 

the age of 15 and is not jumped out.  Stated in good standing w/18 street and is respect by 

other 18 St. GM’s.  Stated 18 St. members from OC are allowed to be jumped out and he 

has chosen not to be jumped out.”  (Exhibit B, at p. 10518.)  These passages are just two of 

the many within the discovery that suggested Perez was a liar, who hoped to deceive the 

jury. 



 

MOTION TO DISMISS - WOZNIAK 

383 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Perez’s startling dishonesty.  Petersen first impeached Perez with a juvenile adjudication 

and his prior felony convictions for crimes involving moral turpitude.  (Exhibit B, at pp. 

14331-14332, 14339.)  Then, Petersen proved that Perez had committed perjury by lying 

about his gang membership again and again.
118

 

Critically, the OCDA was aware of evidence that was relevant to Perez’s dishonesty 

prior to the court order for discovery in Dekraai.  Petersen was certainly aware based upon 

his description of Perez’s veracity during his closing argument: 

And when Mr. Perez tells you that he dropped out in ’04 but by ’06 he 

has a large 18th street tattoo on his abdomen, you can basically take 

everything he said and throw it in the trash.  Because the defendant is 

being less than truthful with you.  (Reporter’s Transcript (Trial), People v. 

Perez, Super. Ct. Orange County, No. 07WF0153, Apr. 8, 2009, May 29, 

2009, June 19, 26, 29, 2009, p. 420, emphasis added, attached herein as 

Exhibit N10.) 

Perez was convicted of the offenses alleged and the matter was continued to May 

29, 2009, for a trial on the prior allegations and sentencing.  (Exhibit B, at p. 14192.)  His 

2006 case was continued to the same date for jury trial.  To date, that case has never been 

tried or resolved.  (Exhibit B, at pp. 14160-14202, 14053-14075.) 

3.  Petersen Asks for Life Sentence As Perez Simultaneously Claims 

Wrongful Conviction and Pleads for Mercy 

 With respect to the 2007 case in which he was convicted, the prosecution filed a 

                                              

118
 Petersen zeroed in on proving that Perez had committed perjury.  When Perez was asked 

whether in 2004 he left his gang behind, he answered, “Exactly.”  (Exhibit B, at p. 14332.)  

Petersen then introduced evidence that in 1998, Perez had told Garden Grove officers that 

he was going to be jumped out of the gang the following day.  (Exhibit B, at pp. 14333-

14334.)  Petersen asked Perez if he recalled being stopped in January of 2006 and telling 

officers that he was jumped in at the age of 15, that he claimed 18th Street, and that he had 

problems with Silver Aces.  (Exhibit B, at p. 14336.)  Perez responded by claiming that the 

arresting officer, Deputy Ramirez, was lying.  (Exhibit B, at p. 14340.)  According to 

Perez, Deputy Ramirez fabricated Perez’s admission to being jumped into 18th Street when 

he was 15, and the other statements suggesting he was still in good standing with the 18th 

Street gang members.  (Exhibit B, at pp. 14339-14340.) 
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Sentencing Brief on May 4, 2009.  (Exhibit B, at pp. 14461-14463.)  In that brief, Petersen 

wrote that “[Perez’s] conduct warrants an indeterminate sentence.”  (Exhibit B, at p. 

14463.)  Petersen also noted that the maximum sentence was 47 years to life.  (Exhibit B, 

at p. 14462.) 

Perez wrote a letter to the court claiming that he was falsely convicted and that he 

was a non-violent person who did not deserve a life sentence.  (Exhibit B, at pp. 14484-

14487.)  He also suggested that he had previously pleaded guilty to crimes he never 

committed, asked the court to“[p]lease take into consideration that I’ve never been arrested 

for any violence,” and implored the court for leniency (“I realize I’m a 3rd strike candidate, 

but I’m scared to spend the rest of my life in prison”).  (Exhibit B, at pp. 14484-14487.)  In 

an undated letter to the court filed on May 21, 2009, Perez blamed his attorney for his 

defeat at trial.  (Exhibit B, at pp. 14488-14491.) 

4.  Perez’s Efforts to Persuade the Probation Officer That He Was a 

Changed Man 

 Perez shifted his focus to Deputy Probation Officer Precious Johnson, hoping 

perhaps that she would believe the fabricated story he was pushing in which a changed 

man sought to avoid punishment for crimes that he never committed.  Perez continued to 

claim that he had been wrongfully convicted, asserting that “he was unaware that a gun 

was there.  He denied the gun belonged to him and instead insisted it belonged to his 

companion.”  He added that “[h]e feels as though he was convicted of a crime which he did 

not commit and will ask for a re-trial of the case.”  (Exhibit B, at p. 10540.) 

A passage within the pre-sentence report demonstrates that Perez possesses an 

immense ability to convince others about the veracity of his life history and ability to 

change.  The probation officer wrote: 

While the defendant did appear forthcoming with regards to his previous 

criminal activity and drug history, it is noted that he related to the 

undersigned that he no longer wants to be involved with the “18th 

Street” criminal street gang; however he reportedly informed the 

investigating detective that he wishes to remain in the gang.  (Exhibit B, at 
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pp. 10554-10555, emphasis added.)  

Johnson’s conclusion that Perez was “forthcoming with regards to his previous 

criminal activity” is a stunning testament to his formidable powers of persuasion.  

Information in Johnson’s report suggested that Perez had been anything but candid about 

his criminal background:  

1) Perez claimed he was wrongfully convicted of his most recent offense.  (Exhibit 

B, at p. 10540.)  

2) Perez said that he was wrongfully charged and convicted of grand theft person in 

1999, telling Johnson, “his friends robbed the two victims and [he] denied any 

criminal involvement.”  (Exhibit B, at p. 10544.)  

3) Perez stated that he was wrongfully convicted of possession of a firearm in 2001.  

He told Johnson that, at the time of the allegations, he took the blame for the 

passenger of the vehicle, who was actually in possession of the firearm.  (Exhibit 

B, at p. 10545.)  In reality, Perez had been unwavering in his claim that the 

passenger alone possessed the firearm.
119

  (Exhibit B, at pp. 10617-10618.) 

4) Perez stated that he was wrongfully convicted of possession of stolen property in 

2002.  He claimed his friends carjacked someone and then picked him up later in 

the stolen car, and that he accepted the plea to help his friend avoid a third strike.  

(Exhibit B, at p. 10545.)  However, the police report states that Perez was 

identified by the victim as having carjacked him and was also found to be in 

possession of the victim’s property.  Moreover, Perez offered the fantastic claim 

that he was in the area where he was arrested because he was fleeing from rival 

gang members.
120

  (Exhibit B, at p. 10584.)  He failed, however, to explain how 

                                              

119
 Perez made these claims to the police initially, and to Johnson several years later, despite 

the fact that a bullet matching the bullets found inside the weapon was recovered from 

between mattresses in his bedroom.  (Exhibit B, at p. 10622.) 

120
 Perez stated the following: “Awe sir, I been hiding back there since 9:00 (2100 hours).  

I got hit up (gang terminology for confronted) by some dudes from Highland Street (an 
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he obtained the victim’s property while in flight from rival gang members.  

(Exhibit B, at p. 10584.) 

5) Johnson referenced Perez’s other felony case that was awaiting trial, involving 

the possession and transportation of methamphetamine for sale and the gang 

count.  Unsurprisingly, Perez had more stories: some of the drugs were for his 

personal use, but the largest quantity belonged to some unknown friend whose 

name he did not know.
121

  (Exhibit B, at pp. 10546, 10564.) 

No one would have been more taken aback by what he was reading than Petersen.  

One can only imagine Petersen’s reaction when he read Perez’s complaint about the 

unfairness of possibly receiving a prison sentence for “being in a car with a gun” and 

requesting instead that he be sentenced to a drug rehabilitation program.  (Exhibit B, at p. 

10540.)  Before receiving the report, Petersen reiterated in an e-mail that “[g]iven the 

defendant’s prior history and gang-related conduct, I believe an indeterminate sentence 

of 25 years to life is appropriate.”  (Exhibit B, at p. 10541, emphasis added.)  The 

arresting officer, Detective Ramirez, also said the case warranted a life sentence.
122

  

                                                                                                                                                     

area criminal street gang) on McFadden and Bristol and I just ran through the 

neighborhood to get away.  I just been hiding ’cause it was two car loads of them and I got 

stranded here.”  (Exhibit B, at p. 10584.) 

121
 According to the probation report, Perez acknowledged smoking methamphetamine at 

the time of his arrest, claiming that the three grams of methamphetamine and thirteen 

empty baggies were used by him to “divide up his daily amount of drugs he used on a daily 

basis.”  (Exhibit B, at p. 10546.)  Petersen, of course, was well aware of the fact that there 

were more problems with Perez’s account than what was included in the probation report.  

The largest quantity of narcotics was stashed in a hidden compartment within the car.  

Moreover, Perez, as is his practice, claimed that he did not know there were drugs in the 

compartment and said he lent the car to a friend three days earlier––a friend whose name 

he did not know––thereby suggesting that this person must have placed it within Perez’s 

car.  (Exhibit B, at p. 10564.) 

122
 He said the following: “the defendant was ‘very evasive’ and immediately disassociated 

himself from the gun, even though it was located next to him in the passenger side door.  

The defendant initially said he was unaware there was a gun present, then said the gun 

belonged to his companion.  During the course of the investigation, it was discovered that 
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(Exhibit B, at p. 10541.)  

On the other hand, when Petersen decided to employ Perez as an informant, he 

likely viewed Perez’s ability to masterfully deceive the probation officer as a valuable skill 

worth developing.   

B.  A Review of Informant Perez’s Testimony at the Dekraai Hearings 

Throughout his testimony in the Dekraai hearings, Fernando Perez demonstrated his 

cunning ability to distort the truth in a way that would present him as a credible informant.  

However, as seen in the following excerpts, Perez (just like the OCDA and the OCSD) was 

unable to maintain this charade. 

1.  Consideration for Informant Efforts 

As previously noted, Perez has an open case and another case in which he is still 

waiting to be sentenced.  When questioned about what he expected to happen in those 

cases, he responded: 

A.  Oh, I’m -- I don’t even know.  

Q.  Okay. 

A.  I’m not sure -- I’m not sure. 

Q.  Do you have any idea in the slightest?  Have you got any information 

about that? 

A.  No.  I’m just -- I’m waiting on sentencing.  That’s all. 

Q.  And in terms of waiting on sentencing, what do you -- what are you 

anticipating is going to impact that sentencing? 

A.  Nothing 

. . . 

Q.  Do you have any idea what the court may be taking into consideration in 

terms of your sentencing? 

A.  I’m not too -- I’m not too sure.  I mean nothing -- I’m not sure. 

Q.  Well, have you done anything that you want the court to know 

about? 

A.  No.  (Exhibit C, at pp. 426-427, emphasis added.) 

                                                                                                                                                     

the defendant’s girlfriend had kept ammunition for the gun at her house.”  (Exhibit B, at p. 

10541.) 
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However, Perez subsequently admitted that he did in fact want consideration for his 

informant work: 

Q.  . . . But while you were doing the work, you were doing the work in 

hopes that they would take it into consideration and give you a benefit.  

Right? 

A.  Maybe take it into consideration, yes. 

Q.  So yes, the answer is yes? 

A.  Yes.  (Exhibit C, at pp. 431-432.) 

Q.  Okay.  I mean were you hoping they would give you anything? 

A.  No. 

Q.  All right. 

A.  As far as just maybe some type of consideration.   

Q.  Okay.  A consideration with your case.  You hoped that if you did a good 

job they would go to Mr. Petersen and say look, Fernandez [sic] Perez has 

been fantastic for us; we would like you to take it into account, fair to say, 

right? 

A.  Take it into consideration.  (Exhibit C, at p. 721.) 

Q.  Did you ever say to somebody in law enforcement or in the prosecution 

“Hey, I hope you’ll take a look at this and give me a benefit”?  Did you ever 

express that to anyone? 

A.  I don’t recall if I did. 

Q.  You don’t -- you don’t recall if you spoke to anybody and said, “Boy, I 

hope my sentence will be reduced for helping somebody”? 

A.  I just I believe I recall me telling them maybe they can take it into 

consideration, you know, what I’ve done. 

Q.  Who did you tell that to? 

. . . 

A.  Ben Garcia and Gonzo Gallardo and I believe Tony, Tony Garcia. 

Q.  Okay.  So when you were talking to them from time to time, you’d 

express your hope that all this work you’ve been doing would be taken into 

account.  That would only be natural.  Right? 

A.  Right.  (Exhibit C, at p. 434.) 

Q.  . . . Were you hoping as you turned over notes it would help you with 

your case; yes or no? 

A.  Yes. 

Q.  . . . and be helpful in terms of getting a less sentence.  Correct? 

A.  That’s true . . . .   

. . . 

Q.  . . . My question is as you passed on each note and you gave each bit of 

information, it is true that you were hoping it would help your case.  True? 
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A.  True.  (Exhibit C, at pp. 682-683.) 

Q.  And you hoped that would result in some benefit for you as well, of 

course? 

A.  If it helps me, of course, I mean.   

Q.  You were hoping, this [Dekraai] is a pretty big case, if you could help in 

any way, you thought maybe that could help you as well? 

A.  I mean the dude confessed to me, so, yes, if he confessed to me and it 

helps me out, I mean, hey, I would love -- 

Q.  Get the benefit?  

A.  I would love to be back with my family . . . .(Exhibit C, at pp. 807-808.) 

In fact, Perez titled his notes “Operation Daylight” because of his hope that they would 

help him get out of custody: 

Q.  And Operation Daylight means for you, it is kind of this is an operation 

which you hope to see daylight again, right? 

A.  Just hopeful, being hopeful.  I came up with that myself, and it is just my 

way, my fantasy of saying, hey, you know, I am just being hopeful. 

Q.  I am hopeful that, you know, the stuff I am doing here, the stuff I am 

writing will help me get daylight soon, right? 

A.  Yes.  (Exhibit C, at pp. 729-730.) 

Despite Perez’s continued assertions that nothing had ever been promised to him 

and that he was not expecting any benefits, this could not be further from the truth.  Perez 

admitted that he wrote a note—at the bottom of which included the name of his DA 

(Petersen), his lawyer, and a phone number; and stated that he would “do what it takes” to 

get back to his kids—“[p]ossibly” because he believed it would help him get back to his 

kids and that Petersen would “‘take it into consideration.’”  (Exhibit C, at pp. 660-668.)  

Moreover, Perez contacted Petersen directly about his sentencing: 

A.  No, I contacted him [Petersen].  I requested to contact him and we spoke, 

I believe, one time. 

Q.  You wanted to find out what was going on with your sentence.  Right? 

A.  Yeah. 

Q.  Okay.  So you want to know what’s going to go on with your case and 

whether or not you get a reduced sentence? 

A.  I can’t say.  I -- 

Q.  What do you mean you can’t say?  You contacted him because you 

wanted to find out what would happen with your sentence. 
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A.  I just asked him.  I mean that’s -- he just specifically told me -- you 

known, I asked him “What’s my minimum?  What’s my maximum?”  He just 

said, “Your minimum is 11 years; your maximum is life.”  (Exhibit C, at pp. 

544-545.) 

Q.  Anybody give you an idea of why in seven years you haven’t been 

sentenced on one case and in seven years you still haven’t been to trial on 

another?  Do you have any idea? 

A.  I’m not sure.  Till possibly all these trials are done. 

Q.  What your understanding is -- you’re not just guessing; this has been 

communicated to you, correct -- that basically you’ve got to wait until all 

your work is done for the government.  Right? 

A.  I believe so, yes.  (Exhibit C, at pp. 917-918.) 

2.  Perjury in His Own Trial 

 Furthermore, how could any of Perez’s assertions that he was merely inquiring 

without any real expectation of a benefit (e.g., he was doing it out of the goodness of his 

heart and he was content with receiving an indeterminate sentence) be taking seriously, 

when he committed perjury during his trial in 2009? 

Q.  And that if you didn’t trust law enforcement, that meant you could lie in 

court? 

A.  Oh, I mean I just -- let’s just say I made bad decisions, you know.  I made 

bad decisions. 

Q.  Because you wanted to get out of custody as quickly as possible right? 

A.  Of course. 

Q.  Right?  That’s the -- you -- 

A.  I wanted to try to beat my trial. 

Q.  You still want to get out of custody as quickly as possible, don’t you? 

A.  I’ve been -- I’ve been sitting --- I’m still in jail, you know. 

Q.  You still want to get out of custody as quickly as possible? 

A.  Of course.  (Exhibit C, at pp. 512-513.) 

Q.  So what you decided to do was see if you could convince the jury that 

was watching you that you were not a member of the 18th Street gang? 

. . . 

The Witness:  . . . That’s -- I guess that’s what I told my -- that’s what I told 

him [sic]. 

Q.  By Mr. Sanders:  Yeah.  You lied.  Right? 

A.  Yeah, ‘cause I was.  I was a part of the 18th Street gang. 

. . . 
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Q.  So in advance of trial, you decided that you were going to lie in your 

testimony.  Right? 

A.  That’s -- that’s correct.  (Exhibit C, at pp. 506-507.) 

A.  I don’t know if you could say deceive the jury but, you know, maybe I 

did, you know, tell a few lies or whatever. 

Q.  Well, did you deceive the jury or not? 

A.  You know what, I believe I did.  (Exhibit C, at p. 517.) 

After his trial, Perez wrote two letters to Judge Prickett explaining that he was not a 

bad person.  (Exhibit C, at pp. 541, 865.)  Perez further acknowledged that a person who 

sends out lists with names of people to be killed (e.g., hard candy lists) is a bad person.  

(Exhibit C, at p. 542.)  The gravity of such an admission is demonstrated by the fact that 

shortly before writing to Judge Pricket, Perez was “trying to get some information so [he] 

could have - -  so [he] could have [“Droopy”] killed.”  (Exhibit C, at pp. 864-865.) 

3.  Inability to Recall Damning Statements or Admit Deceit 

In fact, Perez could not help himself.  He always had to try and present himself in 

the best light possible, and when cornered during the Dekraai hearings, he would feign a 

failure to recollect his own actions. 

Q.  . . . You actually never told anybody to hurt anybody? 

A.  Maybe I have. 

Q.  Have you? 

A.  I don’t recall.  (Exhibit C, at p. 634.) 

However, his own testimony, just moments earlier, clearly contradicted such assertions: 

Q.  . . . [Y]ou would on occasion I’m sure direct people to commit violence.  

Right? 

A.  It’s part of -- it’s a part of the life. 

Q.  So you did it? 

A.  I’ve done it before.  (Exhibit C, at p. 627.) 

Q.  . . . Did you give them advice to hurt other people?  . . .  

A.  I’ve done it before, yes.  I have.  (Exhibit C, at p. 629.) 

Perez would even contradict his own handwritten notes.  For example, Perez 

admitted to writing a note in which he stated, “‘It took me so long to find out who he was 

with, and finally after some hard working conversation he split . . . .”  (Exhibit C, at p. 
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738.)  Nevertheless, Perez adamantly denied having to utilize “hard working conversation 

in order to get information.”  (Exhibit C, at p. 740-742.)   

Perez’s deception during the Dekraai hearings was perpetual: 

Q.  By Mr. Sanders:  Mr. Perez, the job you were doing was a job you loved 

being an informant, right? 

A.  I can’t say it was a job. 

. . .  

Q.  Did you love doing it? 

A.  I can’t say that I loved doing it, but it just came my way, so I reported it.   

. . . 

Q.  But you said that you loved the job, right?  Didn’t you write a note in 

which you said, “I love this little job I got”? 

A.  I don’t recall -- I don’t recall why I said that. 

Q.  But you know you did say it, right? 

A.  If it’s in my writing, I did. 

. . . 

Q.  Maybe you didn’t write that note?  . . . 

A.  No.  If it is in my writing, that is my writing. 

Q.  That is what you felt back then:  “I love this little job I got”; you wrote it 

to Garcia, right? 

A.  I believe so.  (Exhibit C, at pp. 776-778.) 

Q.  . . . Did you have a mission with regard to Isaac Palacios? 

A.  I had no mission at all. 

Q.  In terms of your informant work, you never considered there was a time 

when you were actually given a mission or you believe you had a mission? 

A.  No. . . . 

. . . 

Q.  You wrote at the top of this letter dated 5/3/11, “I believe my mission is 

done.”  Do you remember writing that? 

A.  I don’t recall exactly the reason I wrote that. 

. . . 

Q.  What possible mission would you have with regard to Isaac Palacios? 

A.  I don’t recall exactly why I wrote that. 

Q.  You don’t have any idea? 

A.  I don’t got any recollection why I wrote that.  (Exhibit C, at pp. 751-753.) 

4.  Flip-Flopping Testimony About His Own Actions 

Perez’s testimony was in a continual state of flux, for example, in the Dekraai 

hearings, Perez stated that the last time he had spoken with Petersen face-to-face was 
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“sometime last year.”  (Exhibit C, at p. 558.)  However, a mere 11 pages in the transcript 

later, Perez is stating that he “never -- never once” spoke with Petersen face-to-face (aside 

from the past 24 hours in court).  (Exhibit C, at p. 568.)  Then, in regards to whether or not 

he tried to make Dekraai feel more comfortable in order to work Dekraai, Perez at first 

denied doing so.  (Exhibit C, at p. 809.)  However, this was soon discovered to be another 

falsehood.  (See Exhibit C, at pp. 823-849 [asking Dekraai about his personal life; calling 

him “bud,” “buddy,” and “bro;” giving him a book; giving him soup; pretending to be his 

friend; teaching him how to cook his soup; discussing Dekraai’s case; etc.].) 

Moreover, on numerous occasions, Perez would state that he never asked questions 

of other inmates, but was merely a listening post.  (Accord Exhibit C, at pp. 481-482, 607, 

638-640, 656.)  However, once again, Perez contradicted himself.
123

  Even in regards to 

Wozniak, Perez first stated, “I didn’t ask him -- I don’t recall asking him any questions.”  

(Exhibit C, at p. 675.)  Moments later, Perez acknowledged, “I’d ask him, you know, 

what’s wrong.  Things like that.  ‘Are you okay?’  You know, whatever. . . .”  (Exhibit C, 

at pp. 679-680.)  Perez testified in a similar manner (e.g., denying that he posed any 

questions and then admitting that he did) in regard to his efforts with Scott Dekraai.  

(Exhibit C, at pp. 798-802.)  

                                              

123
 See Exhibit C, at p. 695 [“Q.  Okay.  So we’ve been talking for a while and it sounded 

like all you did kind of throughout the course of this process was to listen to whatever was 

said to you and to turn over kites, but you took a more active role than that.  Right?  A.  I 

did.”]; Exhibit C, at p. 707 [“I would ask them questions. . . . I mean so of course I’m 

going to be asking, you know, questions.”]; Exhibit C, at p. 707 [“Q.  Are you when you’re 

an informant . . . talking to Mexican Mafia members thinking ‘I’ll ask questions that are 

important and I hope to get important information back’?  A.  Yeah . . . .”]; Exhibit C, at p. 

720 [“Q.  I got it.  So you would fish for information like you just said, right?  Yes?  A.  

You can consider it that.”]. 
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C.  Prosecution Conceals Evidence of Perez’s Gang and Mexican Mafia 

Involvement 

 The paragraphs that follow will detail evidence, known by the OCDA, about 

significant acts of moral turpitude that Perez committed in the jail, which further 

demonstrates Perez’s perjury at trial and his dishonesty with the court and the probation 

officer.  This evidence was not separately discovered in Dekraai, but was located within 

the discovery in several Black Flag cases, ordered after the Dekraai prosecutors 

unsuccessfully fought discovery of evidence related to Perez in January of 2013.  As will 

be detailed, the reports detail Perez’s solicitation to commit murder or assault, “hard 

candy” lists, orders regarding drugs trafficked in the jails, and his important role in 

Mexican Mafia politics in early 2010.   

In 2009 and 2010, law enforcement agencies in Orange County were monitoring a 

struggle between two members of the Mexican Mafia who sought control of the local jails: 

Peter “Sana” Ojeda (“Ojeda”) and Armando “Mando” Moreno (“Moreno”).
124

  Each 

exerted his power through his own small group of inmates known as a “mesa.”  (Exhibit B, 

at p. 14542.)  

Few members of local law enforcement were studying the battle for Orange 

County’s jails with more focus than OCSD Special Handling Deputy Seth Tunstall and 

SAPD Detective Gonzalo Gallardo.  Petersen actually called Tunstall as a witness in 

People v. Fernando Perez to impeach a gang expert for the defense.  (Exhibit B, at pp. 

14264-14295.)  Even Tunstall must have been astonished by Perez’s brazen assertion that 

he left the gang life in 2004.  Tunstall knew that not only had Perez never separated 

                                              

124
 Petersen described this struggle in his opening statements in the 2013 trial of People v. 

Camarillo.  (Exhibit B, at pp. 14540-14556.)  Before 2009, Peter Ojeda, a veteran leader 

known as “Sana,” ran the jails exclusively.  (Exhibit B, at p. 14541.)  Consistent with 

Mexican Mafia tradition, he exerted his power through a small group of inmates, known as 

a “mesa.”  (Exhibit B, at p. 14542.)  However, Armando “Mando” Moreno, with the help 

of his own mesa, initiated an effort to take control from Ojeda, who had been moved to 

federal prison outside of California.  (Exhibit B, at p. 14544.) 
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himself from the 18th Street gang in 2004, but had actually begun a steady advance 

through the Mexican Mafia’s ranks while incarcerated. 

Detective Gallardo, who would ultimately become one of Perez’s primary handlers, 

would have been equally stunned by his false claims.  In Perez’s Informant Briefing Log, 

dated January 10, 2011, Detective Gallardo described Perez as “being a key target in the 

RICO case.”  (Exhibit B, at pp. 9943-9949.)  Of course, evidence that Perez was a key 

target of a federal prosecution should have been revealed to the defense in the instant 

matter and each case in which he was a potential witness, because the possibility that he 

faced federal prosecution would have significantly affected his motivation to cooperate. 

As both officers knew, Perez had hitched his star to Moreno and was fully 

committed to supporting Moreno’s efforts to take control of Mexican Mafia activities 

within the Orange County Jail.  In Tunstall’s report dated December 23, 2009, under 

OCSD Number 09-181933, he wrote: “[Perez’s] cell and property [have been] searched 

multiple times over the last few months.  During these searches, multiple items of evidence 

have been confiscated and booked in as evidence” related to the Mexican Mafia 

investigation.  (Exhibit B, at p. 13239.)  What were the OCSD and the Santa Ana Gang 

Task Force learning about Perez? 

Less than two months after Perez wrote his letter to Judge Prickett begging for 

leniency, he was using his power as a Mexican Mafia leader to coerce others to kill an 

enemy inmate.  On June 27, 2009, at Perez’s command, Inmate Alberto Luna (“Luna”) and 

two others allegedly committed an assault on Edward “Pino” Padilla.
125

  On December 20, 

                                              

125
 On June 27, 2009, Luna and two others allegedly committed an assault on “Pino.”  

(Exhibit B, at pp. 13930-13931.)  On December 20, 2012, Petersen and Tunstall 

interviewed Luna regarding the incident.  Luna said that he “went to court and was verbally 

told by [Perez] from ‘18th Street’ that ‘Pino’ (Padilla) was ‘hard candy’ (to be killed) Luna 

spoke with ‘Pelon’ and stated ‘Pelon’ confirmed what [Perez] had said about Padilla.”  

(Exhibit B, at p. 13931.)  In June 2011, the defendants were charged with aggravated 

assault and the gang enhancement for that June 27, 2009 incident, as well as other prior 

allegations specific to the three defendants.  (Exhibit B, at p. 9952-9965.) 
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2012, Petersen and Tunstall interviewed Luna regarding the incident.  That interview was 

buried in the court-ordered discovery in Dekraai.  Importantly, this report was not shared 

with Luna’s two co-defendants
126

—possibly to protect Luna from the consequences of his 

cooperation, or because the prosecution wanted to avoid awkward questions about why 

Perez, one of the masterminds of Pino’s assault, was not prosecuted while those acting 

under his direction were punished so severely. 

Considering his position of leadership within the Mexican Mafia, the solicitation to 

commit murder (or at a minimum felony assault) was likely just one example of the 

criminal violations Perez committed on a regular basis while in Orange County Jail.  This 

information should have been discovered in every case in which he was a witness or his 

credibility was at issue—it would have provided crucial evidence of his character for 

dishonesty, his efforts at deception, his perjury at trial, his attempts to mislead the 

probation officer assigned to his case, and his motivation for cooperating with the 

government.  

Moreover, Perez committed additional acts of misconduct that the OCSD 

discovered, but that were not included in his confidential informant file.  On October 24, 

2009, a search of Perez’s cell uncovered Perez’s hard candy lists, threats so serious that 

law enforcement placed those targets in total separation for their safety.
127

  (Exhibit B, at 

pp. 13203-13205.) 

                                              

126
 The report documenting Petersen and Tunstall’s interview with Luna was not disclosed 

to the defendants charged with “Pino’s” assault.  (See Exhibit B, at pp. 10054-10062.)  Nor 

is it included in Perez’s confidential informant File.  (Exhibit B, at pp. 12338-12700.)  The 

Dekraai defense team found the report within the discovery of People v. Eric Lopez, 

(Exhibit B, at pp. 13930-13931), along with previously undisclosed notes of Oscar Moriel 

and other reports essential to understanding how the custodial informant program operates.   

127
 The first item, according to Tunstall, deputies seized from Perez’s cell was an envelope 

with identifying information for Richard Aguilar (“Aguilar”).  The letter led Tunstall to 

believe that Aguilar was placed on the “‘Hard Candy’ list to be targeted by Southern 

Hispanic inmates to be seriously assaulted/killed.”  (Exhibit B, at p. 13203.)  Aguilar was 

interviewed and immediately placed in total separation status.  (Exhibit B, at p. 13203.)  
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Furthermore, in a report dated December 23, 2009, Tunstall described several letters 

written by Perez in his capacity as a Mexican Mafia leader.  Petersen discovered these 

letters to the defense in People v. Eric Lopez.  Those letters provided detailed and explicit 

instructions about the movement of drugs within the jail system; which inmates should be 

assaulted or killed; and the physical violence that should befall those who lose their “kites” 

(prison letters).
128

  (Exhibit B, at p. 12952.) 

                                                                                                                                                     

The next item deputies confiscated from Perez’s cell was a court printout that included 

information related to Eric Contreras (“Contreras”).  (Exhibit B, at p. 13204.)  Contreras 

was scheduled to testify against another Inmate, Daniel Gonzalez, in an attempted murder 

gang case.  (Exhibit B, at p. 13204.)  Tunstall wrote the following in reference to the court 

printout: “Gonzalez is currently housed in the same sector as inmate Fernando Perez.  Per 

information obtained in a confiscated ‘kite’, Perez is on the ‘Mesa’ for Armando Moreno 

and has the authority to put inmates on the ‘hard candy’ list to be killed.  This is further 

explained in my follow-up under the same DR number.  By Perez having Contreras’ info 

and being in close contact with inmate Gonzalez; I believe Perez was getting ready to issue 

orders for Contreras to be killed.”  (Exhibit B, at p. 13204.)  Tunstall contacted the 

prosecuting attorney, Deputy District Attorney Rahul Gupta.  Gonzalez was subsequently 

placed in total separation.  (Exhibit B, at p. 13204.)  Tunstall also stated that Perez had two 

inmate names written in ink on the opposite side of the superior court printout.  Tunstall 

wrote that, “I will explain the significance of these names in my CPC 182 a 1-Conspiracy 

to commit a murder against Robert Zuniga report, DR#09-214516, dated 10-16-09.”  

(Exhibit B, at p. 13205.)   

128
 Tunstall summarized and analyzed one of the letters written by Perez on December 23, 

2009: 

While reading the “kite,” I noticed several sentences of interest to this 

investigation.  The “kite” stated, “LLAVES . . . LET ME TAKE THIS 

BRIEF MOMENT TO ADDRESS ALL CURRENT EVENTS.  ALL 

LLAVEROS ARE TO REPORT TO P-48 LLAVES FOR ANY 

INSTRUCTIONS REGARDING THIS COUNTY.  NOW OSO ESSA AND 

BABY SLUGGO ARE H/C ASAP.  ANYONE WHO CHOOSES TO 

ASSIST THUMPER OVC NEEDS TO BE SMASHED ON SIGHT!!  IF 

ANY CAMARADAS GO TO “N” HOLE, “T” OVC IS TO BE 

DISREGARDED COMPLETELY.  NOW 1/3 IS MANDO ON ALL 

CLAVO AND TO BE SENT THIS WAY.  IF ANYONE CHOOSES TO 

DISREGARD THIS THEY WILL BE DEALT WITH SEVERLY [sic].  

ALSO, ANYONE WHO GETS CAUGHT FUMBLING ANY AMAPILS IS 

TO BE SMASHED BLACK AND BLUE SO THAT THEY’D KNOW TO 
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Additionally, a letter dated February 18, 2010, from Informant Oscar Moriel to 

Special Handling confirmed Perez’s important role in Mexican Mafia politics in early 

2010.
129

  Similarly, a kite sent from inmate Aaron Perez (“Aaron”) to Perez (addressed 

specifically to “W 18 St.” but found in Perez’s cell) corroborates that several years after 

Perez testified that he left the gang, he remained very much active in the eyes of other 

inmates.
130

  (Exhibit B, at pp. 13005-13006.) 

On April 20, 2010, Perez demonstrated that his claimed evolution as a human being 

did not prevent him from enlisting others to explore whether violence was required to 

                                                                                                                                                     

KEEP THINGS SAFE . . . SXS SANTANA IS TO BE TAKEN OFF THE 

LISTA.  RAZORS ARE NEEDE [sic] OVER HERE.  SO POR FAVOR 

SHOOT SOME . . . TLOCMIEL TECHPA W . . . MESERO.”  On the back 

of the “kite” were the words, “LLAVES HOT LLAVES HOT R MOD.” 

 

I believe the “kite” was written by Fernando Perez, “Wicked” who is 

currently the right-hand man for Ernie Melendez, “Camel”.  This “kite” 

is very detailed and explicit on what is supposed to happen in regards to 

drugs within the jail system; who is considered “Hard Candy”, (people who 

are targeted to be seriously assaulted and/or killed) referring to Manuel 

Guillen “Oso” from “East Side Santa Ana” and John Torres “Baby Slugger” 

from “East Side Santa Ana”; how all Southern Hispanics are to disregard 

anything said or done by Tyrone Rye (inmate who assisting Peter Ojeda); 

that “Southside Santa Ana” is to be taken off of the green-light list; and what 

physically harm that is supposed to happen to those “Surenos” who lose 

“kites” that they are carrying/transporting to other inmates . . . .”  (Exhibit B, 

at p. 12952, emphasis added & omitted.) 

129
 This note indicated that Vanessa Murillo (“Precious”) had said that Armando Moreno 

sent her “another letter and that she took it to his boys (I’m assuming Camel or [Perez] or 

both) at Theo Lacy so that they can see it to keep holding this county jail down for 

Mando.”  (Exhibit B, at p. 13747.)  This letter confirms Perez’s important role in Mexican 

Mafia politics in early 2010. 

130
 The “W” is the first initial of Perez’s moniker and “18 Street” refers to his gang.  

(Exhibit B, at p. 13006.)  In his report, Tunstall wrote that, “Perez is an identified and self-

claiming member of ‘18
th

 Street’ with the moniker of ‘Wicket’.”  (Exhibit B, at p. 13006.) 
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prevent a potential informant, Anthony Navarro, from testifying.
131

  (Exhibit B, at pp. 

13863-13864.) 

Special Handling also summarized notes from Moriel that documented a 

conversation between him and Perez—after an apparently coordinated Special Handling 

effort to bring the two together.  These notes should have also been disclosed for several 

reasons, including, perhaps most importantly, Perez’s refusal to take responsibility for his 

criminal acts and his willingness to shift blame to others whenever possible.  The notes 

stated the following: 

“Scar” asked [Perez] if he had heard from “Chente” about “Mando’s” status.  

. . . “Scar” asked [Perez] what he would do if “Mando’s” status comes all 

bad, [Perez] tells “Scar” that if he has something coming for taking orders 

from one of them(La EME)and for being loyal to the [sic], then so be it.  

“Scar” asked [Perez] if anybody got hurt behind him and [Perez] told him of 

a couple but blamed the rest on “Camel”.  (Exhibit B, at p. 13867.)  

On January 19, 2011, after Perez had already been working as an informant, he was 

interviewed by members of the OCSD, the SAPD, and the FBI.  (Exhibit B, at pp. 10121-

10222.)  Like all of the evidence discussed in this section, this interview was hidden until 

the court ordered discovery in Dekraai. 

Perez likely had long forgotten about his testimony at his own trial.  However, in his 

very first answer to FBI Special Agent Anthony Garcia, he provided evidence that he 

committed perjury in his own trial when he stated that he left his gang in 2004:  

Q.  This is Special Agent Anthony Garcia; the date is January 19th 2011.  

This is the interview of Fernando Perez, A.K.A. Wicked.  Um why don’t you 

go ahead and state your name, date of birth and your gang affiliation.  

A.  I’m Fernando Perez . . . and I belong to the 18
th

 Street gang.  (Exhibit 

B, at p. 10123, emphasis added.) 

                                              

131
 Moriel, Perez’s informant predecessor, wrote that “Perez asked me if I could call some 

chick for him to run a make on Anthony Navarro A.K.A. Droopy from Pacas Flats because 

he Perez thinks that Droopy is snitching on Crook & Pirate from Pacas who were Droopy’s 

co-defendants . . . I told Perez that I would call her for him.  No problem.  For him to just 

write it all down for me.  Which he did.”  (Exhibit B, at p. 13864.) 
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The questioning then focused on his involvement in the Mexican Mafia.  Perez 

acknowledged that under the organization’s direction, he engaged in drug sales, extortion, 

and assaults.  (Exhibit B, at pp. 10124-10125.)  He specifically admitted to selling heroin, 

methamphetamine, and marijuana.  (Exhibit B, at p. 10125.)  Additionally, he stated that 

when an individual is placed on the “hard candy” list, this means that they are to be killed.  

(Exhibit B, at p. 10127.)  Perez said that Armando Moreno selected him to serve on his 

mesa.  (Exhibit B, at pp. 10139-10140.)  He confirmed that he had communicated with 

other members of the mesa regarding who should be placed on the “hard candy” list.  

(Exhibit B, at pp. 10153-10154.)  He further stated that he had passed down orders to kill, 

per the “hard candy” list.  One target included “Thumper,” a supporter of the rival gang 

vying for control of the jails.  (Exhibit B, at pp. 10217-10219.)  In sum, the materials 

pertaining to Perez’s relationship with the Mexican Mafia—and the failure to provide this 

evidence prior to the court’s order in Dekraai––is significant for several reasons.   

First, the information discussed above is undeniably relevant to Perez’s motive to 

provide a mountain of valuable information for the prosecution.  He knew that his future 

rested entirely on the mercy of prosecutors and the court.  If the prosecution revealed his 

Mexican Mafia activities, it would provide a powerful disincentive for the court to reduce 

his sentence.  He also would have reasonably believed that the failure to provide sufficient, 

valuable informant work could lead Petersen or members of law enforcement to encourage 

federal authorities to proceed with a RICO prosecution. 

Second, the OCDA knew that the suppressed evidence of Perez’s relationship with 

the Mexican Mafia was highly relevant to proving that he lied by claiming that his civic 

duty and personal repulsion to the crimes motivated his involvement.  Evidence that Perez 

held a leadership role in an organization, which kills its opponents––and that he directed 

such operations––should have been turned over to the defense. 

Third, Perez’s perjury and subsequent dishonesty with the court and the probation 

officer about his gang history is highly relevant to the credibility of all aspects of testimony 

he would provide at any hearings.  While it is one thing to deny gang membership to an 
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officer on the streets, it is another to adamantly testify to having long-left gang life and 

then return to the jail the very same night to help run mafia operations.  It is also 

understandable that a defendant may minimize his criminal past when asking for a reduced 

sentence.  It reveals a wanton disregard for the truth, however, to write to the sentencing 

judge, “Please take into consideration that I’ve never been arrested for any violence,” with 

the same pen used to write inmates directing them to assault or kill fellow inmates.  

(Exhibit B, at p. 14485, emphasis added.)  Moreover, Perez’s realization that the 

prosecution knew of his pathological dishonesty (in his proffer in January of 2011, he 

admitted his Mexican Mafia work), supplied an additional motive to provide as much 

assistance as possible in the hope that Petersen would not disclose his lies to the sentencing 

court. 

Fourth, the prosecution’s refusal to turn over evidence of Perez’s relationship with 

the Mexican Mafia is relevant to evaluating their purported reasons for refusing to turn 

over evidence prior to the court’s ruling in Dekraai.  Knowing the truth about his history 

with the Mexican Mafia and recognizing its critical importance in evaluating his honesty 

and his motives, the prosecution essentially claimed that this evidence should remain 

hidden even if there was a dispute about the truthfulness of his testimony.  In the end, this 

argument should be recognized as a two-step trick used by prosecutors who would prefer 

that their custodial informants not be saddled with facts that reveal who they actually are.  

The first step is to hide the evidence that is potentially damaging to the credibility of the 

informant.  The second is to subsequently devise a rationale for why the defense was never 

entitled to have that evidence in the first place. 

Fifth, the evidence of Perez’s criminal activities as a Mexican Mafia member is 

relevant to the OCSD’s practice of hiding evidence damaging to the credibility of its 

informants.  As indicated above, Perez’s confidential informant file did not include any 

evidence of the misconduct or criminal conduct within the jail that would have been 

harmful to his reliability and relevant to his motives to lie and curry favor with the 

prosecution.  The evidence of Perez’s in-custody crimes was only uncovered because it 
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happened to be included in one of the case discoveries ordered by the court in Dekraai.   

1.  Evidence That Perez Was Placed on the “Hard Candy List” As His 

Mesa Loses Power, and the Motive to Become an Informant Emerges 

By March of 2010, the fears of the Moreno Mesa appeared to have come to fruition.  

Ojeda had regained control of the Orange County jails.
132

  (Exhibit B, at p. 13331.)  As a 

member of the Moreno Mesa, Perez was specifically named on the Mexican Mafia’s hard 

candy list.
133

  (Exhibit B, at pp. 13331-13332.) 

Overnight, Perez had gone from a leader within the Mexican Mafia to one of its 

prime targets.  The prosecution team cannot justify its efforts to conceal evidence, not only 

of Perez’s Mexican Mafia work, but also that the organization targeted him to be killed 

around the same time that he accepted employment with the government.  This change of 

circumstance was unquestionably relevant to his motives for joining the government and to 

his efforts to stay within their good graces to avoid retribution from the Mexican Mafia. 

Again, it appears that at some point near the middle of 2010, Perez became a 

government informant.  While it should be easily discernible when Perez and the 

government’s relationship began, it is not.  As will be seen throughout this motion, local 

law enforcement’s policy and practice of concealing its management of and 

                                              

132
 In a report dated March 30, 2010, Tunstall wrote that Ojeda had regained control of the 

Orange County jails.  (Exhibit B, at p. 13331.) 

133
 Inmate Tyrone Rye (“Rye”), who was given authority under Ojeda to run the jails, 

allegedly wrote a kite saying that members of the Moreno Mesa, including Perez, were 

“ALL HC.  NO QUESTIONS ASKED.”  (Exhibit B, at p. 13331.)  Tunstall explained that 

“Rye [wa]s putting out/authorizing the list of those inmates who are to be killed.  All of 

these inmates were previously a part of Armando Moreno’s ‘Mesa’ and chose to go against 

the orders of Peter Ojeda.  This list is commonly referred to as a ‘Hard Candy’ list.”  

(Exhibit B, at p. 13332.)  Perez was specifically named on the list.  Tunstall wrote that 

“[t]he following are the inmates who are on Rye’s and Ojeda’s ‘Hard Candy’ list: . . . 

‘WICKED 18 STREET’ is identified as inmate Fernando Perez, Bkg#2364758 who is a 

self-claiming member of the ‘18
th

 Street’ gang with the moniker of ‘Wicked’.”  (Exhibit B, 

at p. 13332, emphasis omitted.) 
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communication with custodial informants has meant that answers to even the most 

straightforward questions remain elusive. 

XXII.  Perez’s Early Efforts As an Informant in 2010 and 2011 

The Special Handling Unit of the OCSD manages the jailhouse informant program 

on a daily basis—as finally verified in the February 2015 Dekraai hearings.  This unit, 

along with the OCDA and local law enforcement agencies, has shown a steadfast 

commitment to hiding their communications with informants, their movements of inmates 

to improve informant opportunities for eliciting incriminating statements, and other 

evidence that they consider damaging to their interests.  Uncovering the government’s 

misconduct has required a word-by-word analysis of notes, reports, and transcripts in 

different cases, which was only possible through discovery that encompassed multiple 

cases in which informants were referenced. 

 It is now clear that, as an informant, Perez was the ideal prospect.  Like Moriel, 

Perez had proven himself to be highly skilled at developing the confidence of his fellow 

inmates.  Perez demonstrated his skill by obtaining statements from dozens of inmates.  

Additionally, his own legal predicament and fear of reprisals from the Mexican Mafia 

made him highly motivated to provide the prosecution with a plethora of statements and 

information that he felt might improve the outcome in his two cases.  The OCDA––which 

bears ultimate responsibility for overseeing the program––fully grasped that by delaying 

decisions about informant benefits and consideration until sentencing, it was engendering 

Massiah violations, even in those situations where it did not purposefully direct informants 

to elicit incriminating statements.  However, it decided that a judicial finding consistent 

with the violations could be avoided by manipulating evidence and discovery. 

 In People v. Whitt (1984) 36 Cal.3d 724, 741, the Supreme Court of California cited 

approvingly to United States v. Sampol (D.C. Cir. 1980) 636 F.2d 621 (hereafter Sampol).  

In Sampol, an informant was placed on probation with the condition that he spend six 

months in jail and provide the government with information about criminal activity.  

Although the government did not direct the informant to obtain statements from a 
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particular person, the informant faced substantial jail time if he did not provide satisfactory 

information.  The informant received statements from a defendant, which he then shared 

with law enforcement.  Thereafter the informant was told not to initiate any further 

conversations with the defendant.  The statements were subsequently introduced at trial.  

(Sampol, supra, 636 F.2d at pp. 630-637.)  The United States Court of Appeals, District of 

Columbia Circuit, found that the informant obtained statements from the defendant in 

violation of Massiah, even though the informant was not told specifically to elicit them.  

(Id. at pp. 637-638.) 

 While the informant in Sampol did not directly question the defendant, he obtained 

the information through his “ability to ‘ingratiate’ himself with criminals” and encourage 

their confidences.  (Id. at p. 638.)  Because the government was aware of the informant’s 

ability and need to elicit information from criminals, it was irrelevant that the government 

did not direct the informant towards the defendant or a particular inmate.  (Ibid.)  By giving 

the informant a powerful incentive to bring back incriminating statements from inmates, 

the government “trolled in the jail, using [the informant] as bait, and was ready to net any 

unwary inmate who rose to the lure.”  (Ibid.)  Thus, any statements that the informant 

obtained after his deal with the government were deliberately elicited for purposes of 

Massiah.  (Ibid.) 

Orange County’s custodial informant program invites “trolling,” but that hardly 

represents the only variety of Massiah violations prosecution teams have utilized to obtain 

statements.  On many occasions, prosecution team members—including the Special 

Handling Unit—direct their informants to question targets on particular subject matters, 

including the subject matter of their pending cases.  In other situations, Special Handling 

sends targets into the proximity of informants, who are then expected to take the cue and 

spring into action.  This practice is even more egregious than the one described in Sampol, 

as it reveals a much more intentional, aggressive effort to have informants question specific 

targets.  The subsequent cover-up of these actions––through the OCDA and Special 

Handling’s concealment of records and reports that discuss those movements––further 
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offends the principles of Massiah.   

Garcia admitted that there is an understanding between Special Handling and its 

informants about what should occur when a high-value inmate is sent into the informant’s 

unit: 

Wagner:  . . . I guess kind of the terms that you were using--um, do you give 

him instructions about how he’s to go about gathering information that would 

be useful to you?  
Garcia:  Um, I personally don’t.  Um, what may have been said, you know, 

with the task force, that I’m not sure.  Um, a lot of it--the way we work it 

inside is we put somebody next to him unless there’s a specific operation. 

And if they talk to them and they find out information, great.  If they don’t 

we don’t--you know, we don’t get anything, but we don’t say, “Hey, this is 

your mission.  This guy committed this particular crime.  Um, find out what 

you can find out about it.”  Uh, we’re very, very vague.  He’s in a housing 

location.  We just might move somebody else in there next to him. 

Wagner:  Would you ever give him a heads up that somebody’s coming to be 

close--in to close--is being moved to be close to him and that you’d like to 

find out some information about that individual? 

Garcia:  A lot of times he’ll know.  It’s-it’s funny, a lot of these guys, they’ll 

know right off the bat if somebody new rolls in, he’ll--they’ll call us up 

and say, “Hey, so and so from so and so just came in.”  (Exhibit B, at pp. 

10244-10245, emphasis added.) 

Garcia apparently had forgotten his earlier description within the interview, in 

which he explained how he purportedly first learned of Perez’s contact with Dekraai: 

“Perez reached out to me and he, uh, said that, um, a guy just rolled up next to him in his 

housing unit and ‘It’s the guy that, um, is here for the Seal Beach murders.’”  (Exhibit B, 

at p. 10230, emphasis added.)  Similarly, as will be discussed, Wozniak “rolled up” into 

Perez’s unit, as well—just one day after his arrival.  Therefore, assuming arguendo that 

Special Handling did not direct Perez to question a particular, high-value defendant who 

was charged and represented, according to Garcia himself, they should not be surprised 

that Perez would take the cue, ingratiate himself with the inmate, and question him about 

his crimes.   

And the message could not have been clearer after the housing locations of Perez 
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and the highest value inmates in the entire county were manipulated so that they were in 

adjoining cells: it was time to go to work.  Even if Perez somehow did not see the 

movements as a cue in such a situation, he would have snapped into action for the same 

reason as the informant in Sampol: to provide the prosecution with additional incentives to 

assist him in his two pending cases. 

As discussed, Perez came into the government’s fold just as Mexican Mafia politics 

endangered his life.  Perez’s informant work is best understood in three time periods: (1) 

June 17 – July 8, 2010; (2) July 9, 2010 – March 10, 2011; and (3) March 11 – September 

14, 2011.  These periods provide a rough timeframe for analyzing Perez’s focus areas, and 

how the directions he was given changed over time. 

A.  The First Phase of Perez’s Informant Efforts: June 17 – July 8, 2010 

1.  Perez’s Elicitation of Statements from Wozniak—The Long and 

Winding Road to the Truth 

 Perez obtained statements from Wozniak, which he documented in a note dated July 

1, 2010.  He was interviewed by Costa Mesa investigators and then obtained additional 

statements from Wozniak, including one he dated July 8, 2010 (the same date as the 

interview).  During the Dekraai hearings, both Garcia and Perez stressed that it was never 

suggested that the informant obtain the statements.  Perez, the on-again, off-again 

informant, had just woken up more than three years after entering the Orange County Jail 

and found himself receiving statements from the high profile murder suspect—just as he 

would wake up one year later to finding Scott Dekraai and him in side-by-side cells. 

 To OCDA prosecutors, all of this made perfect sense, and there was certainly no 

reason to disbelieve the key witnesses (Perez and Garcia), who affirmed this version.  

Murphy has repeatedly emphasized in these proceedings that the Dekraai hearings were 

entirely unhelpful to the defense arguments about the contact between Wozniak and Perez.  

The following quote typifies the commentary by Murphy on the point: “That hearing has 

been the biggest dud as far as Daniel Wozniak goes.  Every single witness he has called has 

proven absolutely he is out of his mind wrong regarding the case against Daniel Wozniak.”  
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(Reporter’s Transcript (Pretrial Hearing), People v. Wozniak, Super. Ct. Orange County, 

No. 12ZF0137, June 13, 2014, pp. 194-195 attached herein as Exhibit Z9.) 

 Murphy further articulated that attorney Sanders “got his butt kicked regarding 

Daniel Wozniak and the witnesses that he called, and he knows it.”  (Exhibit Z9, at p. 196.)  

It seemed that Murphy overlooked the fact that same witnesses, who purportedly “proved” 

that defense counsel was “out of his mind wrong” with regard to Wozniak, denied with the 

same adamancy that they had a role in any movements designed to obtain statements from 

any charged defendants (even when that is precisely what occurred).  Judge Goethals, in 

his August Dekraai ruling, certainly did not make specific findings regarding the 

movements related to Wozniak, but he did state the following: “Many of the witnesses who 

testified during the course of this hearing were credibility challenged.  These witnesses 

included current and former prosecutors, as well as current and former sworn peace 

officers.  Some perhaps suffered from failure of recollection.  Others undoubtedly lied.”  

(Exhibit O2, at p. 11.) 

 The court made another significant finding, as well: 

[T]his court finds that working informants and targeted inmates were at times 

intentionally moved inside the Orange County Jail by jail staff, often at the 

request of outside law enforcement agencies, in the hope that inmates would 

make incriminating statements to those informants.  Such intentional 

movements were seldom, if ever, documented by any member of law 

enforcement.  Therefore little or no information concerning these intentional 

movements was ever created or turned over to defense counsel as part of the 

discovery process.  (Exhibit O2, at p. 5.) 

 Murphy’s position is consistent with that of his colleagues:  Absent a dramatic 

courtroom moment in which one of “their” witnesses admits illegal and dishonest acts, 

witness testimony that advances a prosecution position is inherently credible.  It mattered 

little, for instance, that Special Handling deputies testified with the same vehemence that 

all of the statements obtained by informants about defendants’ charged crimes were the 

result of coincidence.  On the other hand, while, in his August 2014 Dekraai ruling, Judge 

Goethals did not specifically identify who lied in the proceedings, it is reasonable to 
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conclude that Garcia may have been among those whom he concluded was dishonest about 

the movements of inmates.  However, in his February 2015 Dekraai ruling, Judge Goethals 

left no room for debate: 

 After listening to their recent testimony, and comparing it to the prior 

testimony of both deputies, this court concludes that deputies Tunstall and 

Garcia have either intentionally lied or willfully withheld material evidence 

from this court during the course of their various testimonies.  For this court's 

current purposes, one is as bad as the other and it is therefore not necessary to 

engage in the semantical analysis required to determine which of these 

possibilities has occurred.  This court will leave that evaluation to 

prosecutors employed by the executive branch of government.  

(Supplemental Ruling in People v. Dekraai, dated March 12, 2015, p. 3, 

attached herein as Exhibit S2.) 

 While the refusal to take critical action in response to these rulings is important in 

analyzing the defense contention that jail personnel are members of the prosecution team 

and in evaluating outrageous government conduct, a reasonable factual analysis 

compellingly shows that members of the prosecution team (Special Handling) attempted to 

hide evidence and mislead about the contact with Wozniak.  Facts in this case and others 

cited herein, information related to the jail unit where this occurred, evidence related to the 

Lockup program, and relevant TRED entries, demonstrate that this evidence was obtained 

in violation of Massiah—and that Special Handling members have attempted to cover up 

relevant evidence. 

Special Handling Deputy Garcia created his first entry in a notebook for Perez on 

June 14, 2010, introducing the list of gang members and monikers, as well as his biography 

from the time he was fourteen until the present.  (Exhibit B, at p. 12343.)  The biography 

that follows not only describes Perez’s life of crime, but also explains what he could 

provide as an informant.  (Exhibit B, at pp. 12344-12356.)  Perez wrote that “Grover gave 

me work assignment and here I am.  I want to know the next step.”  (Exhibit B, at p. 

12355.)  But in actuality, a critical step had already been taken, though it was hidden until 

late August of 2014.  When the subpoenaed materials included Perez’s TRED, it became 

clear that Special Handling had decided that Perez would be an informant five days 
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before the biography and roster was delivered, and on that day, Special Handling had 

taken a key step to facilitate Perez’s future success as an informant.  The creation of the 

biography and the roster were Perez’s first “work assignment” as an informant.  It also 

should be emphasized that Special Handling was giving Perez informant assignments six 

months before he would be “signed up” with the Santa Ana Gang Task Force. 

Again, during the 2014 Dekraai hearings, Garcia stated that Perez was not an 

informant when he had contact with Wozniak, and indicated that his unit had done nothing 

to encourage Perez to collect statements.  (Exhibit C, at pp. 3385, 3411-3418.)  Even 

though, during the recommenced 2015 hearings, Garcia admitted that he actually read 

Perez’s TRED before testifying in the 2014 hearings.  (Exhibit C, at pp. 6502, 6510.)  The 

refusal of Garcia (as well as Tunstall and Grover) to reveal the TREDs nearly allowed an 

entry by Special Handling Deputy Padilla to remain hidden forever.  (Exhibit C, at pp. 

6523-6524.)   

His June 9, 2010 TRED entry revealed that, just seven days before Perez was 

transferred into Mod J, Special Handling was on the verge of placing Perez into protective 

custody in order to provide him with maximum protection from Mexican Mafia rivals 

associated with Peter “Sana” Ojeda.  Special Handling Deputy Padilla’s entry in Perez’s 

TRED that day includes the following: “************ TOTAL SEP ***** 

PROTECTIVE CUSTODY **** POTENTIAL VICTIM.”  (Redacted TRED file for 

Fernando Perez, p. 3, attached herein as Exhibit T2.)  However, two hours and thirty five 

minutes later, Padilla made another entry stating the following:   

S/H: CHANGE IN PLAN.  ^ WILL NOT BE P/C’D AT THIS MOMENT.  ^ 

NOW SPECIAL MANAGEMENT CASE FOR S/H.  NOTIFY IRC S/H IF 

PROBLEMS W/^.  ^ FLEXED TO TTL SEP L3.  (Exhibit T2, at p. 3.) 

At the February Dekraai hearings, Garcia said that he could not definitively explain 

the reasons for this classification decision, which led Perez to being “flexed” to Level 3 

and thereby avoid wearing a blue band.  (Exhibit C, at pp. 6524-6530.)  He was questioned, 
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though, regarding the impact that wearing a blue colored band—the band that must be 

worn by protective custody inmates—can have on informant efforts: 

Q.  When you have a person who is going to do informant work, would you 

agree with me that it is difficult to have them be effective if they are wearing 

a blue band, they are in protective custody? 

A.  Yes, sir. 

Q.  Okay.  And will there be, in your experience in the jail, adjustments made 

from time to time with informants so that their band color is not blue? 

A.  Yes, sir.  (Exhibit C, at p. 6516.) 

Garcia was reluctant to admit the obvious: Perez had been reclassified as a Level 3 inmate, 

instead of a Level 5 protective custody inmate, so that he could avoid wearing the blue 

band, which would have placed inmates on notice that he was a likely informant.  Garcia 

knew that the TRED entry was wholly inconsistent with his prior testimony at earlier 

hearings.  The believability of Garcia’s attempts to suggest he was in the dark about the 

import of Perez’s TRED entry were further damaged by the entry that he had personally 

made in the TRED for jailhouse informant Oscar Moriel on July 14, 2009.  Moriel’s TRED 

explained that he was flexed to Level 3 “to better assist” law enforcement: 

^ WAS RE-HSD AND CLASSIFIED AS LVL-3 TOT/SEP AT THE 

REQUEST OF SAPD INV’S FLYNN AND GALLARDO.  ^ IS THEIR CI 

AND IS BEING RECLASSIFIED TO BETTER ASSIST THEM WITH 

THEIR INVESTIGATION.  (Exhibit U2, at p. 2, emphasis added.) 

It was nearly identical to the TRED entry for Perez, but included a few additional 

words to explain why such adjustments are made—something that Garcia refused to be 

candid about when caught in his deceptive Dekraai testimony.  The problem is that even if 

it were plausible somehow that Garcia believed he could not mention TREDs in court, 

nothing prevented him from simply telling the truth in court:  Special Handling had made 

Perez an informant and he accepted the opportunity to work in that capacity.  The 

classification decision—allowing Perez to avoid wearing a blue band—was critical in 

enabling Perez to produce prodigiously as an informant for the next fifteen months.  

(Exhibit C, at pp. 6636-6638.)  And, of course, it was instrumental in assuring success with 

his first target, Daniel Wozniak. 
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These entries in the TRED files of Perez (and Moriel) left Garcia little wiggle room: 

Q.  And you -- kind of the simple way of saying is that he is not going to 

have a blue band anymore so he will be more effective as an informant, 

right? 

A.  Usually they will be, yes, sir. 

Q.  That was when you did it? 

A.  It wasn’t that I did it, sir.  It was the task force was requesting that, sir. 

Q.  The task force doesn’t get the final say.  You are in the jail, right?  You 

have to make the call.  They may a request of you.  Not everything the task 

force gets -- want the get, right? 

A.  Oh, that’s true, sir.  (Exhibit C, at p. 6638.) 

Garcia, of course, could not admit the obvious.  He had read Perez’s TRED before 

originally testifying in the Dekraai hearings.  He then intentionally withheld evidence of 

Perez’s classification manipulation because of what he knew it would reveal.  First, that 

Special Handling had taken critical steps to facilitate Perez’s informant work prior to his 

transfer to Mod J.  And second, his not so coincidental meeting with Daniel Wozniak, who 

would be moved to Mod J one day after Perez.  (Exhibit B, at pp. 10302; Housing locations 

for Daniel Wozniak, attached herein as Exhibit V2.) 

Additionally, the recent Dekraai hearings brought to light another critical piece of 

evidence substantiating the lack of coincidence in the contact between the informant and 

his high value target.  Former Special Handling Deputy Jonathan Larson confirmed the 

significance of Wozniak and Perez’s placement in a Mod J tank: 

Q.  And is there -- there is kind of -- there is a tank in the jail in particular 

where there is -- you tend to put some of your informants from time to time 

to collect information.  Is that fair to say? 

A.  Yes. 

Q.  And is that J?  Has that been J in the past? 

A.  Yes. 

Q.  So you put kind of high value inmates and you put some of the 

informants in there; is that right? 

A.  Yes.  (Exhibit C, at p. 6748.) 

Although the use of jail tanks with informants and high value inmates was strongly 

criticized in the Los Angeles County Grand Jury’s 1989-1990 report on informants, more 

than 20 years later, they remain an effective tool to obtain statements illegally—with the 
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illegality remaining of little import.  (See Exhibit Z2.)  Significantly, Mod J was not the 

only location where informant tanks were being used.  When interviewed by the Dekraai 

prosecution team in 2013, Garcia stated the following: 

And--yeah, L-20--it’s no longer that way, but at that time, L-20 is where we 

kinda put what we called our reception center.  Anybody that was anybody, 

we put them in there, and we had, um, CI’s in there to be our eyes and ears, 

to find out what’s going on in hopes of getting a hard candy so nobody else 

gets hurt.  (Exhibit B, at p. 10247.) 

 Although Garcia was questioned during the same interview about Wozniak’s 

contact with Perez, he never stated that Perez and Wozniak were also in a mod with an 

informant tank (nor that the alleged statements were made after Perez’s classification had 

been adjusted—just as it had been with Moriel—in a manner that would dramatically 

increase the chances that informant efforts would be successful.) 

2.  Costa Mesa Police Department’s Interview of Wozniak and Its 

Report: A Hint of the Concealment to Come  

What did the interview and report by Costa Mesa Police Department (“CMPD”) 

Detective Jose Morales (“Morales”) indicate about his knowledge of Perez’s background 

as an informant and his relationship with Special Handling?  Detective Morales’ report—

which he did not write for nearly one year—does not give any hint that he had even 

spoken with a member Special Handling in advance of the interview about Perez.  Nor 

does it indicate that Morales was aware of Perez’s developing role as an informant.  

(Exhibit B, at pp. 14899-14908.)  Similarly, former OCDA Investigator Erickson’s report 

about the Dekraai investigation and his interview with Perez acknowledged the contact 

with Garcia; however, neither hinted at the significance of Garcia’s role.  

While both, reports and recorded interviews, failed to mention any knowledge of 

Perez’s informant status, basic common sense prevents either the Wozniak prosecution 

team, or the Dekraai prosecution team, from credibly claiming that they were unaware of 

Perez’s status as an informant.    

Nonetheless, it would take three years before a government official finally 
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acknowledged Morales’ contact with Garcia prior to the Perez interview in People v. 

Wozniak.  During Wagner’s 2013 interview with Garcia, the following dialogue took place: 

Q2.  Do you recall, um, having to make any contacts as a result of notes that 

Inmate F [Perez] wrote concerning Wozniak? 

A.  I-I believe I contacted the D.A. behind that one, too. 

Q2.  All right. 

A.  Yeah. 

Q2.  So-so just saying, um--kind of the same contact you made with us 

concerning...  

A.  Absolutely.  

Q2.  . . . Scott Dekraai, just that, “Hey, you may want to know that it sounds 

like Wozniak is talking, and you’ve got somebody who’s a cooperating 

individual who reports having a conversation”? 

A.  That is correct.  (Exhibit B, at p. 10256.)  

Additionally, a Special Handling summary that precedes Perez’s notes in his 

OCSD confidential informant file pertaining to Perez’s contact with Wozniak states 

that “[Perez] documents the conversation and forwards it to Special Handling.  The 

original copies were sent to Detective Morales from Costa Mesa P.D.”  (Exhibit B, 

at p. 12357.) 

Murphy’s decision not to call Perez as a witness (Exhibit B, at p. 9941), does not 

explain why Morales waited so long to write a report about a seemingly important 

interview (Exhibit B, at p. at pp. 14899-14908.)   

3.  Perez’s Motivations, Efforts to Elicit, and Law Enforcement Conduct 

Perez expressed his motivations for providing assistance at the bottom of the first 

letter he wrote about the statements he obtained from Wozniak, dated July 1, 2010: 

Padilla & Garcia[,] Grover & Paraja 

I extend all mines[.]  I’m just asking for your help to change my life and 

get back to my kids.  I will do what it takes to get there.   

Just to inform you my D.A. is Gang D.A “Eric” Peterson” [sic] & my lawyer 

is Richard Curran (714) 8**-****.  (Exhibit B, at p. 12359, emphasis added, 

original underlining.)  

When he was interviewed one week later by Morales (July 8, 2010), Perez 

confirmed that he could express contempt for a target’s conduct (as he would with Dekraai, 
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as well) and still carry out the work necessary to further his own self-interest.  Perez 

expressed enmity toward Wozniak when speaking to Morales, calling Wozniak a “creep.”  

(Exhibit B, at p. 14917.)  Toward the end of the interview, though, he reiterated his true 

motive for his cooperation: “I just want to get back home with my kids and I’ll do 

whatever it takes to get there . . . .”  (Exhibit B, at p. 14921, emphasis added.) 

During his July 8, 2010 interview, Perez also described how he was able to build a 

rapport with Wozniak by convincing him of a lie: that he could be trusted to keep what was 

shared in confidence.  The veteran informant told Wozniak he was the only one he could 

trust: “I told him not to share any information with anybody.  If you want to talk to me I’ll 

you know what I mean I’ll talk to you about it.”  (Exhibit B, at p. 14916.)  But his rendition 

of the conversation also suggested having been familiarized with the case prior to his 

contact with Wozniak.  Perez offered his services and connections as a shot caller that 

would enable him to have “one of his homeboys” pick up the weapon used and presumably 

help him dispose of it.  (Exhibit B, at pp. 14914-14915.) 

The detectives also appeared particularly interested in the yet uncharged Rachel 

Buffett (“Rachel”).  Perez was asked “if he talked about Rachel at all?” (Exhibit B, at p. 

14914.)  Perez said Wozniak told him “how good a girl she was . . . he never said anything 

about her being involved.”  (Exhibit B, at p. 14914.)  Later, Detective Morales returned to 

the subject of Rachel: 

Q2.  What else did he say about Rachel? 

A.  Just that she’s a good girl and um you know just about she’s a good girl 

and she didn’t have . . . you know she didn’t have no knowledge of it . . . 

what was going on and um you know that’s basically it. 

Q2.  How did he say she had no knowledge? 

A.  That’s what he had said that she didn’t know anything about it . . . about 

the case. 

Q2.  How did that come about? 

A.  Well he . . . during our conversation he just said that you know . . . and I 

do [unintelligible] he had asked him . . . I asked him so what happened with 

you know Rachel he goes she didn’t know anything about she just called . . . 

she just called me on my cell phone saying that the detectives found Julie at 

the apartment and that they don’t know where Sam’s at and that’s exactly 
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what he said to me.  That that is what Rachel had called him. 

Q2.  What day was that did he say? 

A.  Oh no he didn’t say.  (Exhibit B, at pp. 14916-14917.) 

Lest there be any question about one of the most important issues for the 

investigators, they again returned to the issue of Rachel Buffett, and the prospect of the 

involvement by others: 

Q2.  Do you think he’s bullshitting you about Rachel? 

A.  I mean that they had . . . were in a relationship she must . . . you know she 

must have known something because if they were going to get married they 

didn’t have money I mean [unintelligible] there has to be something there 

you know there has to be something there.   

Q.  [unintelligible] tell you that anybody else was involved in this? 

A.  No, just him, his brother, and I can’t say Rachel but I mean come on 

that’s his girl man and they’ve been together for awhile I mean how could 

she not . . . how could she not know you know.  [unintelligible] how could 

she not know I don’t understand that you know what I mean [unintelligible] 

group of friends you know what I’m saying it’s like how could she not.  I 

mean if I had a girl whatever and I’m gonna be spending all this time 

together with what he’s telling me that they would spend time there about to 

get married I mean they . . . how can I say you know they’re bond 

[unintelligible] close I mean you would have to be close you know what I 

mean. 

Q.  Have you ever asked him if anybody else was involved in this? 

A.  No, I never asked him no that’s just coming from [unintelligible] him but 

I mean I could fish and ask him I mean he feels comfortable talking to me.  I 

don’t know why you know but he feels comfortable enough just to tell me . . 

. tell me everything.  He’s told me a lot so far but I don’t want to push too 

much and ask too many questions.  (Exhibit B, at pp. 14918-14919.) 

 The answer to the question of whether Perez should “fish” on the subject of Rachel 

should have been met with a definitive “No.”  But the truth was that the investigators 

wanted Perez to do just what he suggested he could, while also hoping to avoid the 

Massiah implications of answering affirmatively.  The silence, though, in light of the rest 

of the discussion was reasonably read by Perez to mean that law enforcement wanted Perez 

to elicit more information on this subject matter—and subsequent efforts by Perez to obtain 

further statements were carried out in violation of the Sixth Amendment.  

 Additionally, when Morales expressed an interest in finding out when Wozniak 
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stated that he last saw the victim Julie Kibuishi (“Julie”) prior to her death, Perez suggested 

a plan for getting that information: 

Q2.  Did he say where was the last place that Julie saw them together? 

A.  No, he didn’t tell me that but I could find out.   

Q.  I can’t tell you to go in there and talk to him and ask him questions okay I 

can’t, I can’t do that.  

A.  Uh huh 

Q.  [unintelligible]   

A.  He’s a very vulnerable person, he’s a very vulnerable person and he’s like 

[unintelligible] you know I mean I could talk to him. 

Q.  [unintelligible] if he tells you… 

A.  Yeah. 

Q.  Okay and you want to keep letting [unintelligible] you want to keep 

writing me that’s something that, that you have to do it on your own.  

(Exhibit B, at p. 14920.) 

 In essence, Perez let the investigators know—based upon the signals exchanged 

between them—that he would continue to probe in the areas of articulated interest, most 

notably Rachel’s involvement.  The investigators and Perez were winking and nodding at 

each other in silent agreement that Perez should question Wozniak—with sworn officers 

opting against telling him that questioning Wozniak would be improper.   

Moreover, Diaz brought up Perez’s case: “Did I ask you what your case is about?  If 

the DA wants to ask me about it [unintelligible] is there anything from me I’ll be more than 

happy to tell him what you said.”  (Exhibit B, at p. 14921.)  What would Perez glean from 

this comment other than that the OCDA would be informed of the services provided, and 

that his assistance could be helpful with his own case? 

Again, the detectives, knowing Perez intended to further question Wozniak, had an 

option.  They could have instructed Perez that questioning Wozniak about his case would 

be in violation of Penal Code section 4001.1.  Instead, however, they told Perez that they 

could not specifically direct him to probe Wozniak further—taking this route in obvious 

hopes of receiving more information, while incorrectly believing this would sidestep a 

Massiah violation.   

With the approval of CMPD, Perez immediately renewed his efforts to obtain 
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additional information from Wozniak.  Perez created a new set of notes, memorializing 

additional statements about the crime and the culpability of other suspects—just as the 

investigators wanted.  (Exhibit B, at pp. 12360-12361.)  Perez wrote the following: 

I specifically asked [Wozniak] so to do all this someone must of assisted you 

he told me that the only person who assisted him was his brother by getting 

rid of all evidence such as Sams [sic] keys, card, clothes, gun and he told his 

brother to get rid of it that he doesn’t care where or wants to know where it 

was at.  He also told me let Rachel know prior to what he was gonna do and 

she told him go ahead you do what needs to be done to make our lives a 

happy one.  (Exhibit B, at p. 12360.) 

Interestingly, it was Special Handling Deputy Padilla—the same deputy who had 

taken steps to ensure that Perez was not saddled with a blue band—who turned over the 

new set of notes to Detective Morales a short time later, per the investigator’s report.  

(Exhibit B, at p. 12357.)  Investigators had keyed Perez in to the subject matters most 

important to them, and he delivered.  Regardless of claims by the prosecution that it was 

“no harm, no foul” because they would not seek introduction at trial, the prejudice was 

significant.  The prosecution now had in their hands for the first time statements from 

Wozniak about the role of his fiancée in the crimes.  Rachel Buffett’s role is clearly 

relevant to, at a minimum, the penalty phase in this case, and by invading Defendant’s 

Sixth Amendment right to counsel, the prosecution had received a head start of several 

years in contemplating and preparing for arguments about the events surrounding the 

crimes. 

Perez’s confidential informant file created by the OCSD offers important insights 

about Perez’s first phase of work after June 14, 2010.  After providing deputies with his 

biography, the roster, and his request for clarification of his assignments, the only contact 

that Perez documented with another inmate during the following three weeks was his 

contact with Wozniak.  The next entry in Perez’s confidential informant file is dated July 

1, 2010, which is also the date of the first notes he wrote describing the statements of any 

fellow inmate.  On that date, Perez turned over two pages of notes documenting an alleged 

confession by Wozniak.  Importantly, before Perez wrote his notes about his contact with 



 

MOTION TO DISMISS - WOZNIAK 

418 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Wozniak, Garcia had trained him to document statements from targets in writing.  Garcia 

confirmed that he provided those instructions during an interview with Wagner on March 

29, 2013: 

Wagner:  Okay.  Uh, besides contacting the D.A.’s office about, uh, 

Inmate’s—[Perez]’s report that Wozniak was talking, um, do you recall 

having a conversation with [Perez] about Wozniak? 

Garcia:  Not-not in detail.  I have him write it all down, and I’d rather him 

talk to the D.A.  I-I didn’t--I don’t like it to go through me and then through 

the D.A.  I want them to hear it firsthand.  The reason I make him write it 

down is for, one, so they don’t forget what they just heard, um, but I don’t 

get into detail on that or trying to add to that or anything else.  I-I like to keep 

it clear to him that, um, “This is what you heard.  If they come and talk to 

you, just share that with them.”  (Exhibit B, at p. 10257.) 

 Nonetheless, Garcia and Special Handling feigned surprise to learn that Perez used 

that training to document his conversations with a high profile defendant charged with 

special circumstances murder, rather than waiting for an actual assignment from Special 

Handling.  Seemingly, this unauthorized action would have ended Perez’s chances of 

working for the government.  However, quite the opposite occurred.  Perez’s “rogue” effort 

actually locked him into full-time employment.  Why?  It turned out that Special Handling 

was “coincidentally” hoping that Perez would generate some proof that he could be trusted.  

Garcia told Wagner the following: 

So Operation Black Flag--so I brought over, um--I believe at the time it was 

Seth Tunstall, um, uh, Gonzo [phonetic spelling], a lot of the guys from 

Santa Ana came over and sat down, talked to him, and we kinda feeled him 

out to see if in fact he wasn’t playing both sides, if he was true to this.  

(Exhibit B, at p. 10234.) 

Garcia later added:  

Yeah, look--they were there--yeah, I compared to when they were moved 

into that housing unit and when I received that, and it was a couple weeks.  

So it took a while for them to build a rapport.  It wasn’t that he went in there 

and just, you know, threw it all out to him.  He had to build a rapport with 

this guy, and I think that was one of the first things he really gave us showing 

that, “Hey, you know, I’m gonna tell you what people tell me, and share this 

with you.”  (Exhibit B, at p. 10258.) 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In essence, Garcia would have it be believed that although Special Handling never 

created a “test” to determine the quality of Perez’s informant skills and his fidelity to law 

enforcement, he still passed it with flying colors. 

Interestingly, Garcia stated that it took time for Perez to ingratiate himself with 

Wozniak, noting that “it took a while for them to build a rapport.”  (Exhibit B, at p. 10258.)  

However, in his notes, Perez never wrote anything about needing to build a rapport with 

Wozniak.  Garcia’s analysis was not the product of clever skills of deduction based upon 

his study of the file, as he had suggested.  Special Handling had not left its new informant 

alone in the weeks immediately preceding their discussions with him about his “work 

assignment.”  They were meeting with him regularly and encouraging his work.  Garcia 

was not speculating when he told Wagner that it took some time for Perez to build a 

rapport with Wozniak.  Rather, he was describing what Perez told him.  Garcia then hid 

evidence of these conversations with Perez to prevent exposing Special Handling’s efforts 

to seek information from represented defendants in willful defiance of Massiah.  And, as 

will be shown throughout this motion, the concealment of evidence damaging to the 

prosecution’s goals was the rule, not the exception. 

In sum, the following facts––without consideration of the prosecution’s practice of 

concealing Massiah violations––demonstrate the government’s active role in eliciting 

statements from Wozniak: (1) Perez received an unidentified “work assignment” in June of 

2010; (2) before bringing Perez into Operation Black Flag, Special Handling needed to 

determine whether Perez could establish a relationship with a target and then be relied 

upon to document what was said; (3) there was a one-day period separating the arrival of 

Wozniak and Perez in the same unit; (4) Perez did not document notes about conversations 

with any other inmate during the three-week period following the unidentified assignment; 

and (5) Perez wrote notes to Special Handling documenting Wozniak’s confession on July 

1, 2010, and July 8, 2010. 

Date Activity Citation(s) 
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04/09/09 Fernando Perez convicted. Exhibit R4
134

 

05/01/09 Petersen filed a sentencing brief, recommending a life 

sentence for Perez. 

Exhibit B, at pp. 

14461-14463 

06/09/10 Entries in Perez’s TREDs revealed a change in 

plans—e.g., Special Handling decided not to place 

Perez in protective custody. 

Exhibit T2, at p. 3 

06/14/10 Perez gave Garcia a 12 page autobiography from when 

he was 14 years old to the current day. 

Exhibit B, at pp. 

12343, 12348-12356 

06/16/10 Perez was moved into Mod J. Exhibit B, at p. 10302 

06/17/10 Wozniak was moved into Mod J. Exhibit V2 

07/01/10 Perez reported Wozniak’s confession to Garcia.  

Perez’s notes were forwarded to CMPD Detective 

Morales. 

Exhibit B, at pp. 

12357-12361 

07/08/10 Perez was interviewed by CMPD detectives, who tell 

him, “I can’t tell you to go in there and talk to him and 

ask him questions okay I can’t, I can’t do that . . . if he 

tells you . . . Okay and you want to keep letting 

[unintelligible] you want to keep writing me that’s 

something that, that you have to do it on your own.” 

Exhibit B, at pp. 

14899-14923 

07/08/10 Perez returned to Wozniak and obtained the 

information CMPD sought. 

Exhibit B, at pp. 

12357, 12362 

 

B.  The Second Phase of Perez’s Informant Efforts: July 9, 2010 – March 10, 

2011   

1.  Perez Focuses on the Mexican Mafia 

After his work with Wozniak, Special Handling turned Perez’s attention primarily 

towards eliciting statements and collecting evidence on the Mexican Mafia.  This new 

focus is not described in any law enforcement reports or notes.  Rather, it is gleaned, once 

again, from Perez’s handwritten notes and other documents that he turned over to Special 

Handling.  Between July 9, 2010, and March 10, 2011, Perez wrote 62 pages of notes; 

turned over 71 pages of kites, letters, and other documents; and wrote 31 pages translating 

letters and kites written by other inmates.  (Exhibit B, at pp. 12357-12599.) 

                                              

134
 Minutes in People v. Fernando Perez, Super. Ct. Orange County, No. 07WF0153, 

attached herein as Exhibit R4. 
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2.  More Evidence of Hidden Recordings, Notes, and Reports: An 

Agreement Reached Months After the Work Began  

SAPD Detective Gallardo was the first law enforcement officer to write a statement 

describing Perez’s agreement to work for the government (located in Gallardo’s Informant 

Debriefing Log).  The statement was written on January 10, 2011, but not turned over to 

Dekraai until April 11, 2013.  Gallardo wrote the following: 

1-10-11:  SA Garcia and I met with [redacted] regarding OBF [redacted] 

expressed interest that he wanted to assist SAGTF for state 

consideration in his pending case [redacted] was convicted in Nov. 2010 

for being in possession with a handgun along with gang enhancements 

and a 3rd strike.  He is scheduled to be sentenced in March 2011.  DA 

Petersen stated [redacted] may receive a 25 to 40 years to life when he 

goes to court in March.  However with [redacted] cooperating in OBF 

and being a key target in the RICO case [redacted] has agreed to assist 

OBF in confirming that all the mafia activity that occurred under Armando 

“Mando” Moreno, a validated EME member, while in custody at OCJ.  With 

[redacted] cooperating and willing to testify, SA Garcia will approach AUSA 

T. Flynn and ask that [redacted] become a federal witness and be housed at 

BOP witness protection facility to serve his state time. . . . SA Garcia and I 

will meet with [redacted] next week to complete and document a debrief 

regarding Operation Black Flag.  (Exhibit B, at p. 9948, emphasis added.) 

The log confirms that Perez’s purpose for agreeing to work with the government 

was consideration in his pending cases.  This type of confirmation is only required in a 

fictional world where Orange County prosecutors assert that inmates facing life in prison 

snitch out of the goodness of their hearts—though they clearly prefer to make this 

argument when court and counsel are left in the dark about the same inmate’s career as an 

informant. 

This notation left unanswered another question that warranted an explanation.  

Between July 8, 2010 (when Perez wrote his second note about statements elicited from 

Wozniak), and January 19, 2011, Perez wrote 62 pages of notes that documented 

statements related to the Mexican Mafia.  Those notes included statements from Armando 

Moreno telling Perez about his pending release from Chino and communication with 
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Moreno’s wife (Exhibit B, at pp. 12382-12385), news that Peter Ojeda was giving 

information to DEA special agents (Exhibit B, at p. 12388), statements detailing seven 

Mexican Mafia members meeting to vote Moreno out (Exhibit B, at pp. 12389-12393), 

advice from Victor “Crow” Garcia for Perez to maintain his allegiance to Moreno (Exhibit 

B, at pp. 12392-12393), a hard candy list from Vincent “Chente” Acosta (Exhibit B, at p. 

12566), Moreno’s statements about mafia business and who was to get “whacked” (Exhibit 

B, at p. 12404), updates on Moreno’s mesa (Exhibit B, at pp. 12554-12559), names and 

addresses of several Mexican Mafia members and associates (Exhibit B, at pp. 12551-

12552), and the discovery of Moriel’s identity as a snitch (Exhibit B, at pp. 12543-12546).  

All of these notes beg the question: What was the agreement that existed between the 

government and Perez prior to January of 2011, and why was that agreement not 

formalized in writing?  The court-ordered discovery is silent on these issues. 

During this time period, Perez took on his new role as an informant with gusto.  In 

addition to including crucial details about the Mexican Mafia, Perez’s notes to Special 

Handling included: reports that other inmates illegally had cell phones in their possession 

(Exhibit B, at pp. 12404, 12406), a report that an inmate (Mark Trace) gave 

methamphetamines to another inmate (Victor “Crow” Garcia) (Exhibit B, at p. 12433), an 

explanation of the assaults between whites and Latinos at Theo Lacy jail (Exhibit B, at p. 

12447), a notice to deputies that an unknown inmate had passed him methamphetamines 

and a request to have his cell searched in a manner that did not reveal he was the source of 

that information (Exhibit B, at p. 12431), and a report that assaults had been placed on 

inmates who appeared in MSNBC’s Lockup program (Exhibit B, at pp. 12501-12508).  

3.  Testimony and Other Evidence Revealing Constant Communications 

with Perez  

Considering the amount of work Perez was doing in the first five months of his 

employment, is it feasible that law enforcement failed to create any record of their 

communications and directions?  While Perez had a degree of independence in identifying 
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targets, he was not working entirely on his own.  This was reaffirmed through Sergeant 

Tunstall’s testimony at the preliminary hearing in People v. Camarillo.  During the 

hearing, he offered insight into the volume of communications between law enforcement 

and their valued informant:  

Q.  Have you had numerous contacts with Fernando Perez pertaining to 

Mexican Mafia politics?  

A.  Yes, I have.  

Q.  And you have had numerous conversations with Fernando Perez on how 

kites are delivered in order to facilitate assaults within the Orange County 

Jail?  

A.  Yes, I have.  (Exhibit A, at p. 3441.)  

Petersen reiterated the point later in questioning: 

Q.  And have you had numerous conversations with Fernando Perez relating 

to Mexican Mafia politics assault [sic] committed on behalf of Armando 

Moreno?  
A.  Yes, I have.  (Exhibit A, at p. 3460.) 

As indicated earlier, Perez’s stream of communications with the government was an 

asset for the prosecution’s litigation of the Black Flag cases.  The fact that Perez was 

regularly sharing information about the Mexican Mafia enhanced Tunstall’s knowledge on 

the subject.  And, luckily for Tunstall, he was able to complete his testimony without being 

asked whether he had created a single note or report to document these critical 

communications. 

Significantly, Tunstall was not the only officer from Special Handling who spoke 

frequently with Perez.  Nearly every note that Perez wrote was directed to Deputy Ben 

Garcia.  In his interview earlier this year, Garcia acknowledged his regular discussions 

with Perez.  Garcia said, “[O]ur communication was huge on the phone, unless there was 

something--a real hot topic, then we’d pull him out.”  (Exhibit B, at p. 10248.)  Surely, 

when he was speaking with Perez over the phone, Garcia was writing down at least the key 

aspects of what was said.  But the prosecution failed to turn over any notes or reports, 

which memorialize these communications, as well.  
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4.  Perez’s Participation in “Dis-Iso” Scam(s); Significant Concerns 

About People v. Vega; and the Persistent Concealment of Relevant 

Reports and Records 

  As discussed in the Summary of Motion and Findings and in more detail in the 

discussion of People v. Vega, one of the prosecution’s favorite methods of winning the 

confidence of targeted inmates is to place informants with them in disciplinary isolation 

(“Dis-Iso”) units.  This is done to allay the fears of targets that informants may indeed be 

informants, as those working for the government would seemingly not face such 

punishment.  In Vega, the government worked this to perfection and as a result, Informant 

Oscar Moriel was able to seek and obtain inculpatory statements about Leonel Vega’s 

pending homicide prosecution (in violation of Massiah) and activities in the Mexican 

Mafia. 

Apparently, Garcia and the prosecution team decided they had so much success in 

developing the relationship between Moriel and Vega through the “Dis-Iso” scam that they 

would try it again—this time, using Perez as the informant.  On October 10, 2010, Garcia 

placed Perez in disciplinary isolation.  (Exhibit B, at p. 10302.)  Vega (“Downer”) was 

either placed in disciplinary isolation or was already housed at that location when Perez 

arrived.  This is confirmed by several notes including one apparently written on or about 

October 26, 2010, in which Perez wrote that Downer was getting heroin through the mail.  

(Exhibit B, at pp. 12469, 12472-12473.)  The barely legible note also includes the 

following sentences: 

Garcia it would be a good idea to move Downer to north Hole and move 

Eddie Boy in, for a minute.  So I could work these dudes.  Good move 

(illegible) me.  Also I’ll speak to you in person about something else!   

Also I wanted you to hit me with a fake validation packet Just like you did 

downer.  Talk to you about that later.  (Exhibit B, at p. 12473, original 

emphasis.)  

In the excerpt, it appears that Perez is requesting that Vega be relocated and another 

target, “Eddie Boy,” be brought in so he can begin to “work these dudes.”  Whether he 
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knew that Vega had already fallen prey to the scam previously, through the work of Garcia 

and Moriel is unknown.  However, there are several interesting coincidences at play, 

including Perez’s request to “hit me with a fake validation packet just like you did 

downer.”  As discussed previously, Garcia and his team provided Moriel with fake 

paperwork documenting fabricated violence committed by Moriel within the jail, in order 

to convince Vega that his jail classification was based upon his violence versus working as 

a “snitch.”  (Exhibit B, at pp. 13531, 13534-13535.) 

From Vega and his counsel’s perspective, another informant’s government-initiated 

contact with Vega in the months leading up to his trial would have been immensely 

disturbing—particularly if the prosecution had fulfilled its Brady obligations and revealed 

both the “Dis-Iso” scam and the Massiah violation related to Moriel.  In October of 2011, 

the prosecution had still not revealed Vega’s allegedly inculpatory statements made to 

Moriel.  (Exhibit A, p. 3705.)  In fact, they would wait until shortly before trial to reveal 

that Moriel would be a witness and discover four of apparently 500 pages of notes.  

(Exhibit A, at p. 3705.)  (Last minute revelations relating to the informants would, in fact, 

become Petersen’s modus operandi.)  It is highly likely that Petersen, Garcia, and the rest 

of the team decided to take another shot at a “Dis-Iso” scam with Perez before alerting 

Vega to Moriel’s role as an informant and thereby causing him to remember that he also 

met Moriel in disciplinary isolation. 

For Vega, his greatest concern should have been that the prosecution likely learned, 

via Perez, his defense strategies and analysis—just like Perez would do the following year 

with Dekraai.  The rampant deception intertwined in the program, the refusal to turn over 

notes and reports, and the proven willingness to invade defendants’ Sixth Amendment 

rights—all in order to obtain privileged information—suggest that this pursuit of privileged 

and protected information was more than likely included in Perez’s job responsibilities. 

The government’s refusal to turn over the above referenced note to Dekraai prior to 

the court’s discovery order, and in other cases where Perez is a witness, has additional 

implications.  First, the note corroborates that Perez was not simply responding to 
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directives and memorializing what he happened to hear.  He was fully engaged in 

identifying targets and making suggestions so that law enforcement would be completely 

satisfied with his production. 

Second, Perez’s comment that he “could work these dudes” is significant.  It 

confirms that Perez was anything but a listening post, merely collecting statements from 

talkative and unsuspecting inmates.  He sought opportunities to mine targets for 

information helpful to the prosecution.  Vega, for example, was a fellow member of 

Moreno’s mesa.  Perez’s desire to exploit their relationship and his connection to the mesa 

reflects his commitment to trolling the jails for information helpful to the government and 

his own future. 

Third, while law enforcement’s creation of fraudulent jail and prison materials is not 

per se prohibited, the disclosure of their use is mandatory if relevant to Massiah and other 

material issues.  An informant’s use, or even a request, for a “fake validation packet” is 

relevant to analyzing the informant’s honesty, and whether his depiction of the 

circumstances surrounding an alleged confession is complete and accurate.  For instance, 

an inmate’s claim that a targeted inmate spoke about a crime without prodding is more 

suspect if the informant determined that a fake validation packet was necessary to convince 

the inmate that he could be trusted.  Additionally, the mere request of a validation packet is 

relevant to the prosecution’s presentation of its informant as anything other than a self-

motivated and enthusiastic seeker of incriminating statements. 

Fourth, Perez’s comment that he wanted to speak with Garcia at a later point about a 

subject not included in his notes indicates that notes and/or a report exist that memorializes 

that discussion.  Of course, this example is hardly necessary for establishing the existence 

of outstanding notes and reports; Tunstall, Garcia, and Gallardo were speaking with Perez 

regularly, and were obviously writing down what he told them.  Nevertheless, to date, the 

prosecution has turned over only five brief reports that memorialize conversations between 

Special Handling and Perez.  (Exhibit B, at pp. 12429-12434, 12672-12677, 12680-12685, 

12686, 12700.)  
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C.  The Third Phase of Perez’s Informant Efforts: March 11 – September 14, 

2011: People v. Isaac Palacios and People v. Fabian Sanchez  

Perez maintained his constant communication with the OCSD about all manner of 

goings-on in the jails.  During this third time period, he continued to inform deputies of 

observations, such as a 15-inch brass pipe fashioned into a shank owned by Guillermo 

“Memo” Gutierrez (Exhibit B, at p. 12671), and black tar heroin possessed by Inmate 

Ruben Antonio Villeda (“Villeda”)
135

 (Exhibit B, at pp. 12680-12685).  Perez’s 

documentation is particularly important in analyzing the breadth of informant reporting 

taking place within the jail—and in analyzing the likelihood that additional informant 

evidence related to Wozniak exists and has not been turned over. 

1.  Perez Works Another Target Simultaneous to Palacios: Fabian 

Sanchez 

a.  People v. Fabian Sanchez 

On April 11, 2011, Fabian Sanchez was charged in a felony complaint with two 

counts of attempted murder with gang and firearm use enhancements, and one count of 

street terrorism.  (Exhibit B, at p. 14143.)  He was appointed counsel on the same date.  

Sanchez’s case and Fernando Perez’s government directed contacted with Sanchez is 

discussed at length beginning at page 130 of Exhibit A.  

During SAPD Homicide Detective Roland Andrade’s (“Andrade”) testimony in the 

Dekraai hearings, yet another in an endless series of unexpected revelations occurred.  

Detective Andrade admitted having worked with the Special Handling Unit to have 

Palacios and Sanchez—both members of the Delhi gang—placed in side-by-side cells with 

                                              

135
 This event led to a report in the confidential informant file designating Perez as a 

“confidential and reliable informant.”  (Exhibit B, at pp. 12680-12685.)  In this event, 

Perez informed deputies that Villeda had heroin on his person.  Perez had purportedly 

received a small piece of paper from Villeda with a note and small amounts of black tar 

heroin on it.  A deputy observed Villeda flushing the toilet after being instructed to put on 

his jail-issued uniform.  No drugs were found in the cell or on his person. 
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a “strategically placed recorder captur[ing] conversations between the inmates for several 

days.”  (Exhibit C, at pp. 4138-4140, 4148-4149; Exhibit D, at pp. 1148-1149.)  The goal 

was purportedly to obtain incriminating statements from Sanchez, but Andrade (and 

Rondou) had been deeply involved in the investigation of Palacios, as well.  (Exhibit C, at 

pp. 4138-4140.)  This effort was never disclosed to Sanchez and was not revealed to 

Palacios until almost three years after the devices were installed.  (Exhibit C, at pp. 4156-

4157.)  In fact, Andrade did not even create a report about what occurred until January 2, 

2014.  (Exhibit C, at p. 4147.) 

On April 21, 2011, after the recordings failed to yield helpful information, Sanchez 

was moved into an “informant tank” (L-20) where Perez was waiting for him.  (Exhibit D, 

at p. 787.)  On the very same day, Perez wrote a note directed to “Garcia” that included 

incriminating statements about Sanchez’s charged attempted homicide.  (Exhibit B, at p. 

12635.)  His writings that followed were even more fascinating—though perhaps only 

matched by his testimony on the subject matters.  Perez concluded his note, dated April 23, 

2010, the following: 

It took me so long to find out who he was with and finally after some 

hardworking conversation he spilt who he was with that he got away and is 

still out there.  He fled with that (9) millimeter!  He told me his family hates 

Porros and that his family even knows who he was with that night.  I think a 

[sic] arrest should be made.  (Exhibit B, at p. 12643, emphasis added.) 

Reference to Perez’s testimony in the Dekraai hearings may be helpful in making a 

fair and logical assessment of Perez; especially in instances where prosecutors, such as 

Murphy, ask that the pathologically dishonest informant, Perez, be reasonably relied upon 

to tell a “truth”—at least when it is helpful to their theory.  For instance, apparently, 

“hardworking conversation,” is nothing like what it would seem: 

Q.  And that was, again, he was just talking to you spontaneously.  When I 

say “spontaneously,” I mean there were no questions?  He just on his own at 

some point in the unit started telling you details about what happened in the 

shooting?  

A.  Yeah.  

Q.  And, again, you didn’t ask him any questions, right?  
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A.  I didn’t ask him any questions.  (Exhibit C, at p. 735.)  

This would be followed by a purported failure of recollection once shown the note: 

Q.  Let me read to you what is says and see if this sounds right.  “It took me 

so long to find out who he was with, and finally after some hard working 

conversation he spilt who he was with, and he got away and is still out 

there.”  You wrote that, right?  

A.  It is my writing, yes, but I don’t recall that part.  I am sorry.  (Exhibit C, 

at p. 738.) 

Once he regained his balance, he then simply returned to a familiar mantra: 

Q.  You don’t do hard working conversation in order to get information, that 

is not something you do?  

A.  No.  They confess.  (Exhibit C, at p. 740.) 

2.  A Historical Day of Coincidental Informant Work, Housing 

Movements, and Investigative Interviews: May 3, 2011 

While there is seemingly indisputable evidence that Special Handling both secretly 

coordinated movements and shared the informant notes resulting from those movements, a 

study of the government’s work relating to Perez’s contact with Palacios and Fabian 

Sanchez is invaluable in demonstrating the brazenness of the efforts—and the belief that 

those efforts were undetectable.  A timeline of key informant events related to Palacios and 

Sanchez is attached herein as Exhibit W2.   

On May 3, 2011, Andrade headed over to the jail after someone from classification 

supposedly informed him that Perez had received statements from Sanchez.  Rondou 

testified that he accompanied Andrade, simply because the junior detective asked him if he 

would be interested in accompanying him.  (Exhibit C, at pp. 3871-3872, 4136.)  Despite 

his testimony suggesting that this was unexpected news, Andrade knew that SAPD 

detectives had been working with Special Handling, which significantly increased their 

chances of receiving what they wanted, and they were about to experience a windfall.  Just 

hours before Rondou walked to the jail, Grover had “coincidentally” ordered another 

movement involving Palacios and an informant—one that placed him in close proximity of 
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prized informant Fernando Perez.
136

  Sanchez was sent to disciplinary isolation and Grover 

placed Palacios into Sanchez’s former cell.  (Exhibit D, at pp. 786-787.)  Rondou—the 

same detective who finally admitted during the Dekraai hearings to requesting in May of 

2010 for Palacios and Moriel to be placed in side-by-side cells, and personally listened to 

Moriel try to trade better benefits for better memories about Palacios’ murder in an 

interview hidden from defendants for five years—must have been “shocked” by what he 

was about to learn.  (Exhibit C, at p. 3832.)  On a day, which he just happened to join 

Andrade on a stroll to the jail to speak about statements by Fabian Sanchez, Perez 

delivered a bonus confession: Perez had already documented, and was prepared to discuss, 

a new and improved confession from Palacios within hours of the target replacing Fabian 

Sanchez in the very same cell.  (Exhibit C, at pp. 3878-3879.)  

Though more evidence is certainly unnecessary to establish both the Massiah 

violations related to Palacios and Sanchez, and the enormous deception surrounding those 

violations, the wordy Perez had made an additional, significant mistake.  As discussed 

previously, Perez’s May 3, 2011 note to Garcia about his alleged confession from Palacios 

begins with the following:   

I believe my mission is done.  Today while I was in dayroom I was talking 

to Inmate Isaac Palicios [sic] AKA Slim delhi.  He specifically told me he 

was on a sick ass run on dope gang bangin and having fun.  He told me 

specifically that he shot and killed some fool from alley boys and one fool 

from Walnut St. . . . He told me he killed Randy Guiterrez [sic] and some fool 

Alberto Adame & that it happend [sic] sometime in 02 and in 05 sometime.  

(Exhibit B, at p. 12648, emphasis added.)  

                                              

136
 Rondou admitted during the Dekraai hearings to requesting that Palacios be moved next 

to Moriel back in May of 2010.  (Exhibit C, at p. 3832.)  Grover made the movement at 

that time.  (Exhibit D, at p. 786.)  As if still more was needed to show the improbability of 

the Sanchez/Palacios switch on the very same day of the “two for one confessions” (May 3, 

2011), Deputy Tunstall testified as to the OCJ population in People v. Armando Macias.  

He estimated the jail population at approximately 6000 inmates.  (Accord Exhibit C, at pp 

4818-4819.)  His testimony gives some sense of the enormous odds against the 

Sanchez/Palacios shift being coincidental.   
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This revealing series of six words should be the final straw in any logical analysis 

about whether law enforcement had a guiding hand in Perez’s efforts with Palacios (and 

Sanchez).  The government agent had been given an assignment and approached his target 

at what must have been the quickest opportunity: Perez was released into the dayroom soon 

after Palacios’ arrival in the mod and the informant quickly approached the inmate who 

was the subject of his mission.  He quickly obtained a confession—certainly using the 

same “hardworking conversation” skills he utilized with Fabian Sanchez.  Moreover, Perez 

documented what was shared in his notes, and described it in an interview the very same 

day.   

But, again, in this unusual environment where dishonesty is viewed as a viable 

option, even when the web of lies appears to have left no escape route, the option was 

seized by witness after witness in the Dekraai hearings.  Garcia, Rondou, and even Perez, 

simply denied having any knowledge about the “mission” that Perez himself had 

referenced.  (Exhibit C, at pp. 751-754, 756, 3585, 3883-3884.)  And, as with all of the 

other clear-cut efforts to deceive, there have been no ramifications. 

3.  The Perez Interviews Further Damage Judge Flynn-Peister Blame 

Shifting 

The “Judge Flynn-Peister” excuse for Petersen’s failure to turn over all but four 

pages of notes in People v. Vega, was rooted in the assertion that the federal government 

did not allow anyone outside of the task force to access the informants’ notes.  But if the 

federal government was so deeply concerned about the release of notes to gang detectives 

and local prosecutors, it certainly makes no sense that would they permit recorded 

interviews of the informants by gang detectives—and particularly before the “takedown” 

had occurred.  Why were the recordings not retained exclusively in the Black Flag file, as 

all notes were purportedly kept there?  And why were gang detectives permitted to leave 

with a copy of the recordings?  Of course, there are no good answers to these questions, 

because the federal government actually never prevented local prosecutors and law 

enforcement from having informants’ notes. 
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4.  A Resolution for Isaac Palacios Rooted in Damage Control 

Although Palacios was charged with two special circumstances murders, after 

evidence of significant discovery concealment, he resolved his case in September of 2014 

with a plea to one count of second-degree murder and received a sentence matching his 

credits—allowing him to be freed on the date of his plea.  (Minutes in People v. Isaac 

Palacios, attached herein as Exhibit X2.)  Ironically, the same Marc Rozenberg, who had 

engaged in questionable discovery practices related to Mark Cleveland in the late 1980s, 

would step in for Petersen and settle Palacios.  Rozenberg had actually risen to become a 

supervisor in the gang unit, and in fact, in that role had approved the use of Oscar Moriel as 

an informant.  In explaining the extraordinary resolution, Rozenberg stated that the case 

hinged entirely on Oscar Moriel’s testimony and “[w]e didn’t want to go through another 

one of those (Dekraai) hearings.”  (Saavedra, Here Is Why an Admitted Killer Walked 

Free, O.C. Register (Oct. 22, 2014).)   

5.  Perez and Special Handling’s Attempts to Develop Evidence of 

Fabian Sanchez’s Competence 

The prosecution of Fabian Sanchez turned in an unexpected direction after Perez 

purportedly obtained confessions, and into developing mental health evidence relevant to 

his competence to stand trial.  The hidden efforts of Special Handling to help acquire 

evidence, via informants, pertinent to issues other than guilt—and the subtle methods of 

deception surrounding these efforts—is particularly relevant to the current litigation.  The 

aggressive work by Special Handling and Perez in documenting observations and 

statements showing Sanchez was feigning incompetence demonstrates the scope of 

informant collected observations and evidence within the jails. 

The change in focus related to Sanchez is corroborated by the court minutes, a letter 

written as part of an LPS conservatorship investigation, and a note written by Perez.  It 

appears that Sanchez had hung himself in the Orange County Jail.  (Exhibit B, at pp. 

14367-14368.)  Beginning on May 6, 2011, and continuing for the next eight scheduled 

hearing dates, Sanchez was hospitalized due to the incident, and thus, was not transported 
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to court for those hearings.  Court minutes reflect that on May 19, 2011, a hearing was 

conducted at the Western Medical Center.  (Exhibit B, at pp. 14147-14148.)  He remained 

hospitalized and was not transported for the following three appearances.  (Exhibit B, at 

pp. 14148-14149.)  On June 30, 2011, Sanchez’s attorney, Robert Viefhaus, raised a doubt 

about Sanchez’s competence, per Penal Code section 1368, and two doctors were 

appointed to evaluate him.  On the same date, criminal proceedings were suspended.  

(Exhibit B, at pp. 14149-14150.) 

Thirty-nine days later, on August 7, 2011, Perez wrote a letter to Garcia about a 

conversation that he had with Sanchez.  (Exhibit B, at p. 12679.)  He stated the following: 

Garcia,  

Well today I was in Sector (16) L Mod.  I ran into Fabian Sanchez 

(Giant Delhi).  When he saw me he through [sic] up his Delhi gang at me & 

recognized me clearly.  A surprise to my eyes.  I’ve heard so much from 

you all saying that [Sanchez] is a lost cause.  Well he’s not.  He flashed 

delhi on his back to me as if so proud.  We talked about his family and all 

and he responded well.  I asked him what was the reason he hung him self 

[sic] he told me he was bored.  I just feel he’s a little burnt out but other than 

that don’t let it fool you.  Take my word for it!!  He just doesn’t know how to 

program.  (Exhibit B, at p. 12679, emphasis added.) 

Perez’s comment, “I’ve heard so much from you all,” corroborates that multiple 

conversations occurred between members of law enforcement and Perez regarding his case.  

It also demonstrates how jailhouse informants actually engage in the process of discussing 

and strategizing to build and fortify cases against inmates through elicited statements––

including inmates represented by counsel.  

The August 7, 2011 note indicates that Perez was probing into the issue of 

Sanchez’s mental state by asking him why he hung himself.  The reference to his inability 

to “program” is also important.  A defendant “programs” when he abides by jail rules—

both those of the OCSD and those established by the Mexican Mafia leadership that “runs” 

the jail.  Perez wanted to communicate that Sanchez was not suffering from an inability to 

program because of mental health issues, but rather due to his inexperience.  This note was 



 

MOTION TO DISMISS - WOZNIAK 

434 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

almost certainly followed by meetings with the SAPD and Garcia, but again no reports or 

notes were apparently turned over to counsel for Sanchez. 

6.  Notes and Report Confirm Special Handling Assisted Other Law 

Enforcement Agencies in Facilitating Informant Contact with Targets 

The note dated August 7, 2011, also has important implications for the Special 

Handling Unit, and specifically Deputy Garcia, the individual to whom the note was 

directed.  Sanchez directed his note not to SAPD specifically, but rather to Garcia and 

included a reference to “you guys.”  Garcia’s active participation undermines the 

suggestion made in a subsequent interview with Wagner, in which Garcia claimed that he 

simply passes information to the investigating agency and then gets out of their way.  

(Exhibit B, at pp. 10255-10256.)   

This August 7, 2011 note is critical in showing that Special Handling’s efforts 

extend beyond responding to the requests of outside agencies, coordinating contacts, 

attending interviews and meetings with informants, and covering up all of these efforts.  

The note, when examined alongside another page of notes written by Perez and a report by 

Garcia related to that note, demonstrates that Special Handling will also independently 

initiate efforts to assist outside agencies when they perceive the assistance as beneficial to 

the case.  In fact, three of the most important pages found within the entire court-ordered 

discovery—in terms of demonstrating both the OCSD’s independent efforts to assist 

outside agencies and their unabashed commitment to violating and covering up Massiah 

violations—are the August 7, 2011 note; a report written by Garcia on August 31, 2011; 

and a single page of notes dated August 29, 2011, attached to Garcia’s report.  All of these 

are found within Perez’s OCSD confidential informant file.  (Exhibit B, pp. 12679, 12686-

12687.) 

Garcia wrote a report dated August 31, 2011, to “Assist Outside Agency-Santa Ana 

Police Dept.”  (Exhibit B, at p. 12686.)  In the report, he said that “[t]he note is a summary 

about the conversation that took place between the reliable source [Perez] and . . . Sanchez 

from Delhi street gang.”  (Exhibit B, at p. 12686.)  The note attached to the report is dated 
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two days earlier, “8-29-11,” and is directed to Special Handling Deputies “Grover/Garcia.”  

Perez relayed Sanchez’s comments that he was “programming” and speaking about 

“family issues & his daughters & all was pretty much cool.”  (Exhibit B, at p. 12687.)  

Sanchez allegedly said that he “wanted to start programming with the homies, that he hated 

it there.”  Allegedly, at one point, Perez changed clothing and Sanchez claimed that the 

informant looked like a member of the Lopers gang, and Sanchez would kill Perez if he 

had a gun.  He further commented that “my uncle went down for one of them fools.”  

(Exhibit B, at p. 12687.) 

a.  Analysis of Garcia’s Report Related to Sanchez’s 

Incompetence 

The August 29, 2011 note contains little information on its face that would be of 

particular value to the SAPD.  In fact, if Garcia and the SAPD were not on the same page, 

detectives would have had no idea why he created a report and attached the note.  But 

Garcia knew that the SAPD would understand why he sent it, and would very much 

appreciate his efforts.   

The origin of Garcia’s report dated August 31, 2011, and the motivations for writing 

it, traces back to the note written 24 days earlier, in which Perez tried to convince 

prosecution team members that Sanchez’s case should proceed despite the anticipated court 

determination that Sanchez was incompetent to stand trial.  A careful examination of 

Garcia’s report dated August 31, 2011, and notes from August 29, 2011, corroborate that 

after Perez submitted his note dated August 7, 2011, Garcia decided that his informant was 

correct and that he and Perez could do more to develop evidence that Sanchez was 

competent to stand trial.  During this time, Perez was apparently given dayroom in Tank 16 

of “Mod L.”  (Exhibit B, at pp. 10302-10303, 12679.)  Deputy Garcia, Deputy Grover, and 

Perez apparently decided that it would be helpful at that time if Perez could enjoy his 

dayroom in the same “mod” where Sanchez was housed.   

On August 29, 2011, Perez purportedly had a conversation with Sanchez in Tank 17 

of Mod L—if his notes are accurate.  This suggests that Special Handling may have needed 
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to alter Perez’s dayroom location so that he could have contact with Sanchez in that area.  

(Exhibit B, at p. 12687.)  Perez’s notes from that date stated the following: 

Today, I was programming in sector (17) L-Mod. I was speaking to Inmate 

Fabian Sanchez, Little Giant Delhi.  We conversated [sic] about family issues 

& his daughters & all was pretty much cool.  He then told me that he wanted 

to start programming with the homies, that he hated in there.  Then I stepped 

back from his cell taking off my jail house oranges & as I did that he seen 

that I was wearing the colors black & white and he commented to me that 

“you look like a “LOP.”  I said what!  What do you mean!  He said you look 

like a Loper they sport black & white.  He said if I had a gun right now I 

would kill you.  I said like that he said yea I hate them fools my uncle went 

down for one of them fools.  Well that’s all.   

Have a good day.   

Daylight.  (Exhibit B, at p. 12687.) 

When this note is examined and analyzed alongside the one dated August 7, 2011, 

OCSD’s deception comes into focus.  In the note dated August 7, 2011, Perez wrote that 

“We talked about his family and all and he responded well.”  (Exhibit B, at p. 12679.)  The 

inclusion of the words “responded well” indicated that Perez was essentially conducting a 

clinical exam to determine Sanchez’s competence.  Therefore, with Garcia and Grover’s 

prodding, a similar description emerged in the notes from August 29, 2011.  However, this 

time Perez simply wrote that he spoke with Sanchez about “family issues & his daughters 

& all was pretty much cool.”  (Exhibit B, at p. 12687.)  This reads like a discussion 

between two perfectly “competent” inmates.  To someone unacquainted with the history of 

the case or the earlier notes, there would not have been the slightest clue that it was written 

for the particular purpose of showing that Sanchez was acting normally.  It was exactly 

what Garcia wanted. 

Similarly, in the note dated August 7, 2011, Perez suggested that Sanchez’s 

behavior leading him to hang himself was not due to mental health issues, but rather that 

Sanchez was “a little burnt out but other than that don’t let it fool you.  Take my word for 

it!!  He just doesn’t know how to program. ”  (Exhibit B, at p. 12679.)  Garcia recognized 

that this type of language revealed far too much about Perez’s contact with law 
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enforcement and his reasons for questioning Sanchez.  Therefore, Perez’s note dated 

August 29, 2011, written 22 days later, references the same issue, but omits any language 

hinting at previous discussions about Sanchez and Perez’s analysis of the target’s mental 

state.  The note dated August 29, 2011, jumped straight to the fact that Sanchez was 

“wanting to start programming with the homies.”  (Exhibit B, at p. 12687.)  This was 

indeed the perfect statement by Sanchez.  After all, what truly incompetent person makes 

the analytical decision to start programming?   

Finally, in the earlier note, Perez stated that Sanchez flashed the Delhi gang sign and 

appeared to be filled with pride.  (Exhibit B, at p. 12679.)  This behavior also appears 

inconsistent with someone who is incompetent.  Coincidentally, in the August 29 note, 

Sanchez allegedly showed, once again, that he was invested in gang life by expressing 

anger that Perez was wearing rival gang colors, while lamenting that he did not have a 

weapon with which to shoot him.  (Exhibit B, at p. 12687.)  These statements depict 

Sanchez as a rational gang member, rather than a befuddled man awaiting competency 

proceedings.  However, this description did not include a sentence similar to the one found 

in the previous note that depicted his gang behavior: “I’ve heard so much from you all 

saying that [Sanchez] is a lost cause.  Well he’s not he flashed delhi on his back to me as if 

so proud.”  (Exhibit B, at p. 12679.) 

A comparison of the notes dated August 7 and August 29 raises enormous 

questions.  What led Perez to return to the same three issues (the well-being of Sanchez’s 

family, issues related to his “programming,” and his continued zest for the gang life) in a 

second conversation three weeks later?  Did the second conversation even occur, and if so, 

did it even faintly resemble what was discussed with Sanchez?   

The August 29th note does not appear chronologically with the other notes within 

the OCSD’s confidential informant file.  Instead, it is attached directly to Garcia’s report.  

Moreover, unlike the procedure used with Perez’s other notes, Special Handling chose not 

to create a summary of the note, which is its customary practice.  If the note was written 

without direction from Garcia, it would have been treated like every other note written by 
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Perez.  But it was not.  Again, this particular note was of seemingly little value to the 

OCSD as compared to other notes, which described serious crimes.  Thus, it is difficult to 

believe that upon receiving the note, Garcia would have immediately plucked it from the 

others and decided that it needed to be attached to an OCSD report.   

7.  Testimony During the Dekraai Hearing Regarding the Circumstances 

Surrounding Perez Obtaining and Sharing Information About Sanchez’s 

Mental Health 

The near impossibility of gleaning truth about particular jailhouse informant 

projects is, of course, made nearly impossible by the unwillingness of Special Handling 

and local law enforcement to document what was taking place.  When it came time for 

testimony, little clarity was expected from Perez and Garcia.  Both met those expectations.   

Perez was asked who was present during conversations about Sanchez’s mental 

incompetence to proceed, and what precisely was said. 

Q.  Who was it who you sat down in a conversation with, and they were 

telling you, from law enforcement, that Fabian Sanchez was a lost cause?  

A.  I don’t recall who exactly was there, but I remember one of them had 

mentioned that he was a lost cause, so basically meaning he was a vegetable 

or whatever.  

. . . 

Q.  So was it somebody from Santa Ana P.D. was there when you had this 

conversation?  

A.  I don’t know if it was with the FBI office or – I don’t remember exactly 

who it was.  

Q.  Where did this conversation take place, somewhere in the jail?  

A.  It happened somewhere in the jail, yes.  (Exhibit C, at pp. 766-767.) 

The willingness of informants to brazenly mislead about their motivations, as they 

seek to falsely present themselves as fundamentally changed human beings, only takes the 

process further from the truth.  During questioning, Perez suggested that he was speaking 

with Sanchez because of a genuine concern about his mental health: 

Q.  You were concerned about him as you saw him, right?  This was a 

situation of concern.  You had heard a guy had hung himself, and now you 

were trying to see kind of whether he would come out of it or not?  
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A.  I mean I was concerned he was a young kid, like I said, brainwashed in 

the gang, and the stress got so powerful to him, and he just – it is just, it is 

pretty sad, man.  (Exhibit C, at pp. 767-768.) 

Perez’s disingenuous comments sounded nearly identical to Moriel’s false articulation of 

concern for Elizarraraz as he sought to collect as many confessions from him as possible.  

Perez was questioned further about his purported concern for Sanchez: 

Q.  And here is what you said about this person who you just felt it was all so 

sad.  You said, “I just feel he is a little burnt out; but other than that, don’t let 

it fool you,” right?  

A.  I believe I said that.  

Q.  That doesn’t seem like you were being very concerned about Mr. 

Sanchez, does it?  

A.  I don’t know what – to me, I don’t know what was going on in his mind.  

I don’t know if he was playing the part or what.  I mean, he looked a little 

lost, and it was just – it was just that whole thing was just weird, man.  

(Exhibit C, at p. 768.) 

Perez’s expressions of supposedly sincere concern gradually faded in 

believability: 

Q.  In terms of that honesty, just literally a few minutes ago you were talking 

about how deeply concerned you were about this guy, and what it turns out 

was you wanted to get the police to know that they were fooling the police, 

right?  

A.  Well, I just gave him the head’s up that he could be, the potential that he 

might be playing the part.  (Exhibit C, at p. 770.) 

Garcia said he was unsure who asked him to write the report, but said it was 

possible that was written because Sanchez purportedly did not appear to him to be someone 

suffering from mental health issues.  (Exhibit C, at pp. 3561-3563.)  He claimed he did not 

speak with Perez about getting information about Sanchez’s mental health.  (Exhibit C, at 

p. 3567.)  He said the first time he talked to Mod L deputies was the day he purportedly left 

the jail and was “high fiving” people and saying “I beat this.”  (Exhibit C, at p. 3568.)  

Interestingly, it appears that Garcia never took the time to document this seemingly 

significant observation.  When asked about his decisions to write a report about this subject 

matter Garcia originally testified “I wrote a report when I was asked to write a report, sir.”  
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(Exhibit C, at p. 3562.)  He then said it was possible that he wrote it just because he 

thought it might be helpful to the SAPD.  (Exhibit C, at p. 3563.)  

XXIII.  Perez’s Informant Work Immediately Pre-Dating Contact with Dekraai 

A.  The Claim That Perez Requested Retirement 

During a March 29, 2013 interview, Garcia told Wagner that Perez had requested to 

stop working as an informant, which precipitated his movement into Mod L on September 

16, 2011.  (Exhibit B, at pp. 10266-10268.)  A review of Perez’s notes suggests that his 

purported decision to stop working as an informant would have been extremely recent, 

relative to the date of his movement into Mod L.  On August 29, 2011, Garcia and Perez 

were working together to obtain and document evidence related to the competence of 

Fabian Sanchez, as discussed above.  Moreover, it was Perez who had enthusiastically 

sought the opportunity to help develop evidence of Sanchez’s competence to stand trial.  

(Exhibit B, at pp. 12679, 12686-12687.) 

Interestingly—if Perez’s notes are correct—it appears that while he was housed in 

disciplinary isolation on August 29, Garcia arranged so that he could use dayroom located 

in Mod L, Tank 17 (where Sanchez was apparently located).  (Exhibit B, at p. 103031, 

12686-12687.)  This was apparently done so that he could be in close proximity to Sanchez 

and elicit incriminating responses, which he did.  Eighteen days later, Garcia moved Perez 

into Mod L, Tank 17.  Records reveal that Sanchez was located in Mod L, Tank 16 on 

October 11, 2011, which is the first date that appears on the automated inmate housing 

records provided by the OCDA.  (Exhibit B, at p. 10305.)   

In the next consecutive set of Perez’s notes, which are undated but were certainly 

written after August 29, 2011, Perez wrote about the purported efforts of the OCDA to 

utilize an inmate’s housing status to manipulate him to testify in the Chamberlain cases 

(People v. Carlstrom et al.).  (Exhibit B, at pp. 12688-12689.)  Later in the same note, 

Perez continued to present a picture of himself as being anything but ready to exit the 

informant game.  In fact, none of his other notes capture his enthusiasm for his work more 

than the following: “Look Garcia this is crucial but anything for you and our boys 
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across the way.  Bowls [sic] and Jurusick [sic] need to be gone and put Bullet next to me.  

He trusts me like no other and I can have fun with this one.”
137

  (Exhibit B, at p. 12688, 

emphasis added.)  Later in the same note, he wrote, “I can search and help in a major 

way.  Bring Bullet Over here.”  (Exhibit B, at p. 21689, emphasis added.) 

The note requires no interpretation.  Perez was totally committed to Garcia and law 

enforcement, referring specifically to the SAPD, the FBI, or both.  He wanted to work and 

was having fun.  He hardly sounded like an informant ready to call it quits.  In fact, just the 

opposite.  Garcia moved Perez on September 10, 2011, so that he could facilitate contact 

with “Bullet,” referenced above.  (Exhibit B, at p. 10303.)  The following day, September 

11, 2011, Perez’s next note included the following sentence: “Garcia, I love my little job 

I got.”  (Exhibit B, at p. 12694, emphasis added.) 

Yet Garcia claimed that he moved Perez to Mod L four days later because Perez did 

not want to work anymore.  (Exhibit B, at p. 10265.)  This would have represented a 

significant and sudden change of heart.  Likely Garcia was not telling the complete truth 

about Perez’s purported request to end his informant career.  Moreover, regardless of what 

actually precipitated Perez’s movement into a new location, his notes reflect how Perez felt 

and what Garcia actually knew about Perez.  He still had plenty of work left in him just one 

month later, when Perez happened to notice that the inmate located closest to him in the 

                                              

137
 As will be discussed, Jeremy Bowles was a fellow jailhouse informant.  However, by 

late August of 2011, Perez believed that Bowles’ profession in the jails was increasingly 

detected.  He wrote:  “I like Bowls [sic] a lot.  But buisness [sic] is bizz.  And we had a 

great summer together laid back.  Now it’s time to go to work.  He must understand its 

[sic] simple.  I can’t work with that dude around me especially knee deep in politics.  His 

name is crushed throughout this county, but regardless were [sic] in jail and we can’t have 

it our way, all the time.  He tries and I see that good in him to help out, and all and I’ll miss 

his crazy ass but we must separate.  My name is still okay although a little turbulance [sic], 

but its [sic] okay.  I can search and help in a major way.  Bring Bullet over here.”  (Exhibit 

B, at p. 12689.)  While Bowles may have been suspected to be an informant by some, 

apparently not by Mark Jarosik.  As discussed, beginning at page 149, Bowles provided 

information regarding Jarosik’s solicitation for murder allegations, and was set to be a 

witness until the prosecutor changed courses and withdrew him as a rebuttal witness. 
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entire OCJ just happened to be Scott Dekraai.   

XXIV.  People v. Scott Dekraai 

A.  Perez’s Elicitation of Statements from Scott Dekraai 

A lengthy and detailed examination of the contact between Perez and Dekraai, 

Perez’s elicitation of statements, and the efforts of the Dekraai prosecution team to prevent 

relevant discovery related to Perez can found beginning at Exhibit A, page 142.  This 

section will provide a brief summary of the key facts and events, and will focus on what 

occurred and was learned during the course of the Dekraai litigation. 

Perez was housed in Mod L, Tank 17, Cell 3, beginning on September 16, 2011.  

(Exhibit B, at p. 10303.)  Scott Dekraai was arrested for the murder of eight people and the 

attempted murder of a ninth person, on October 12, 2011.  (Exhibit A, at p. 5.)  Dekraai 

was housed in Mod L, Tank 19, Cell 13, beginning on October 13, 2011.  (Exhibit B, at p. 

10304.)  Sometime between 2:58 a.m. and 7:14 p.m. on October 15, 2011, Perez was 

moved from Cell 3 into Cell 1 in Tank 17.  (Exhibit B, at pp. 10303, 10332.)  During that 

same time period, Dekraai was then moved from Tank 19 to Tank 17, cell 3.  (Exhibit B, at 

pp. 10304, 10332.)  Cells 1 and 3 are adjoining cells, as confirmed by photographs and a 

diagram provided in discovery.  (Exhibit B, at pp. 10292-10301.)  Dekraai and Perez 

remained in adjoining cells from October 15, 2011 until October 25, 2011, when Dekraai 

was moved into the Theo Lacy Facility.  (Exhibit B, at pp. 10304, 10392.) 

Garcia told Wagner that after Dekraai’s arrival in the OCJ, he had been placed in 

Tank 19, which is one of the two “acute” tanks––number 18 being the other.  (Exhibit B, at 

pp. 10272-10273.)  According to Garcia, after a few days Dekraai was ready to be 

transferred to a “step-down” tank where he could be observed.  (Exhibit B, at pp. 10272-

10273.)  Per Garcia, Tank 17 was one of the “step-down” tanks, and cells 3 and 5 allowed 

the best opportunities for observation from the guard station.  (Exhibit B, at p. 10273.)  

Therefore, Perez exited Cell 3 so that Dekraai could be placed in Cell 3.  (Exhibit B, at p. 

10274.)  Perez entered cell 1, which had an obstructed view.  (Exhibit B, at p. 10277.)  

Wagner confirmed that Perez did not have any observation needs.  (Exhibit B, at p. 10278.) 
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B.  The OCDA Responds  

On October 19, 2011, members of the Dekraai prosecution team, which included 

Dan Wagner, Scott Simmons, OCDA Investigator Bob Erickson, SBPD Detective Gary 

Krogman, and OCSD Deputies Garcia and Bieker, met with an Orange County Jail inmate 

named Fernando Perez at the Orange County Jail.  Perez was questioned about statements 

made to him by Dekraai while the men were incarcerated together at the Orange County 

Jail.   The prosecution would spend the next 16 months attempting to what they knew 

about Perez.  

Prosecution’s Concealed Memo to Petersen: Prosecution Attempts to Hide 

Efforts to Give Benefit to Perez  

Nearly two years after it was written, the prosecution finally turned over what 

would eventually turn out to be one of the critical pieces of evidence in the Dekraai 

motion:  a memo from DA Investigator Erickson to Deputy DA Petersen, who was both the 

prosecutor on Perez’s Third Strike cases and the prosecutor in the local cases in which he 

was a witness.  (Exhibit A, at p. 4875.)  The memo, dated November 17, 2011, was quite 

clearly written at the direction of Wagner.
138

  Erickson wrote the following within the 

memo entitled “Informant Assistance on Scott Dekraai Murder Case” (“Informant 

Assistance Memo”): 

... 

In summary, [Perez] provided facts and intelligence about the events of the 

day of October 12, 2011, that only Dekraai could have known.  Those facts 

and intelligence will likely greatly enhance the prosecution of Dekraai, 

especially in the event there is an insanity plea entered by Dekraai.  

Following [Perez’s] interview, a covert investigation conducted within the 

                                              

138
 Erickson, for his part, testified that he had a definitive recollection that Wagner did not 

direct him to write the memo to Petersen. Erickson claimed that the memo was the idea of 

some unknown individual.  (Exhibit C, at pp. 1452-1454.)  Fortunately for Wagner, 

Erickson’s poor memory, which he displayed throughout his testimony, did not corrupt his 

recollection on this specific matter.  
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jail facility further established the validity of the information provided by 

[Perez]  [Perez] may eventually be called as a witness in the case against 

Scott Dekraai.  [¶]   As the prosecutor handling Perez’s case, this 

memorandum is being directed to you for your consideration and information 

only.  I respectfully request that you keep [Perez’s] name in [sic] 

information, as it relates to the Dekraai case, confidential.  Nothing about 

[Perez] or his statements regarding the Dekraai case has been discovered to 

the defense.  (Exhibit A, at p. 4875.) 

 Wagner and his team recognized the enormous value of Perez’s assistance on 

Dekraai.  This letter expressed their appreciation and belief that his “assistance” merited 

Petersen's “consideration.”  However, Wagner and his team very much wanted the 

intended benefit for Perez to remain a secret among prosecutors and law enforcement. 

 Why did Wagner and his team view it as critical to hide this memo for almost two 

years?  It begins first with the title: “Informant Assistance on the Scott Dekraai Case.”  

One month earlier, the prosecution had perpetuated a fraud that they hoped would last the 

duration of the case.  The term “informant” at the top of the memo would have certainly hit 

a little too close to the truth.  In their interviews, Perez was presented as a concerned and 

conscientious inmate, and Wagner’s team wanted to maintain this characterization.  

Second, after the on-tape “wink and nod” to Perez that no promises were made and nothing 

was expected, they feared that this letter, coming so quickly after they suggested that Perez 

would not get anything in return, could raise a number of questions about the interview and 

the authenticity of or representations made by prosecution teams regarding benefits. 

 The other reason for concealing the letter––which will also be addressed below––is 

the significance of the communication with Petersen.  This memo confirmed that the 

Dekraai prosecution was well aware of Perez’s relationship with Petersen both as a 

defendant and an informant.  Discovery of the letter earlier in time would have confirmed 

that the Dekraai prosecution team was fully aware of Perez’s background at an early stage. 

 At the Dekraai hearings in 2014, Wagner would attempt to explain why the 

informant assistance memo was not disclosed to the defense for nearly 2 years.  

Wagner claimed he did not see the memo until September 2013.  (Exhibit C, at p. 
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1252.)  Specifically, Wagner would claim that even though the memo was emailed 

to him as an attachment, June 2012, he failed to open the attachment that was the 

informant assistance memo.
139

  (Exhibit C, at pp. 1251-1253.)  That Wagner simply 

failed to open the attachment was incredible, and only made more so when Scott 

Simmons testified that he as well failed to open the informant assistance memo 

when it was sent to him.  (Exhibit C, at p. 1558.)   

 Closing the Loop:  Dekraai Team’s Reports Related to Perez 

 In a subsequent report written by Investigator Erickson, dated December 29, 2011, 

he discussed the interview of Perez in October 2011.  Consistent with the prosecution’s 

desire to cover up what they knew about Perez, and when they knew it, Erickson’s report 

did not make any reference to Perez’s informant history, information that the prosecution 

team was fully aware of, at least from October 18, 2011 when they interviewed Perez.  

Surely the prosecution learned during the interview of Perez that Dekraai had not spoken 

spontaneously to Perez about the crime.  Instead, Perez had attempted to ingratiate Dekraai.  

Dekraai’s description of the crime only came after Perez asked him about it and then 

assured Dekraai that he wanted to know.  

 Furthermore, in March 2014, Wagner wrote that back on October 18, 2011 “[t]he 

deputy [Garcia] told Erickson that an inmate who had provided reliable information on 

prior occasions said that the shooter in the Seal Beach murders was talking freely about the 

crime...”  (Exhibit Y2, at p. 7.)  This statement or its equivalent never found its way into a 

Erickson’s report, or into Wagner’s declaration, brief or oral argument of Wagner in 

opposition to the discovery motion. What rationale exists for omitting this sentence from 

Erickson’s report describing his contact with Garcia and Perez?  (Exhibit A, at p. 4875.)  

He could not provide one.  (Exhibit C, at p. 1461-1463.) 

                                              

139
 Wagner may have possibly been emailed the informant assistance memo on two 

occasions. Aside from the undisputed June 2012 email, Wagner may have received the 

memo in December of 2011.  (Exhibit C, at p. 1251.) 
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 One section of the report did discuss however Perez’s motivation for coming 

forward with information and what promises were made, or not made, to Perez in exchange 

for his information. Erickson wrote the following: 

I explained to him that we were not meeting with him in exchange for any 

promises or leniency on any charges he may have pending against him.  

[Perez] acknowledged he was not looking for any favors.  [Perez] stated that 

because of the seriousness of the incident, he felt that we needed to know 

what fellow inmate SCOTT DEKRAAI had said to him.  I then conducted an 

audio digitally recorded interview of [Perez].  (Exhibit B, at pp. 10223-

10224.) 

Interestingly, in these two sentences Erickson suggests that in the unrecorded 

conversation he told Perez that he would not receive any promises, and that Perez 

was specifically told he would not receive leniency for his cooperation.  (Exhibit B, 

at pp. 10223-10226.)  This version would later be adopted in Wagner’s Opposition 

to the formal discovery motion.  

 Additionally, SBPD Detective Krogman wrote a report describing briefly the 

prosecution team’s contact with Perez, as well as a discussion of the covert 

recordings of Dekraai.  (Exhibit B, at pp. 10398-10404.)  Krogman’s report also did 

not give any indication that the prosecution had received information that Perez was 

working as an informant prior to involvement in the instant matter.  Clearly, Perez’s 

history and true motivations were being, with every report and filing, strategically 

buried by the prosecution.  

Litigation of Discovery Motion: Misconduct Aimed at Preventing Court- Ordered 

Discovery 

On October 16, 2012, Dekraai filed an informal discovery request, exclusively 

seeking information about Perez. After Wagner informed defense counsel none was 

forthcoming without a court order, the defense, on December 28, 2012, filed a formal 

discovery motion seeking discovery of the items identified in the informal discovery 

request.  The prosecution’s efforts in opposition to the motion shed light on their 

commitment to concealing what they knew about Perez, the lengths they would go to hide 
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that information, and their significant misconduct involving the informant. 

A Motion, Declaration, and the Hidden Memo Reveal Egregious Misconduct 

A section of the prosecution’s Opposition to the Discovery Motion is poorly titled 

as “Facts.”  It included the following two paragraphs: 

11. OCDA has not given Perez any leniency or consideration for his efforts 

on this case, and– as stated to Perez on October 19 –– does not intend to 

give Perez any leniency or consideration in exchange for his efforts on 

this case. 

12.  However, it is privately anticipated by OCDA that at Perez's eventual 

sentencing hearing, Perez’s counsel may seek to inform the sentencing court 

of Perez’s involvement in this case.  If summoned by Perez’s counsel to 

speak to the sentencing court, OCDA anticipates that it would give the court 

an accurate, percipient-witness description of Perez’s involvement in the case 

and an objective appraisal of the value to the case of the information obtained 

by Perez.  OCDA does not anticipate nor intend to make any request or 

recommendation for leniency at sentencing as a result of Inmate F’s 

involvement in the present case. 

 (Exhibit A, at p. 2161, emphasis added.) 

An identical word-for-word restatement of the above is included within the attached 

declaration written and signed by Wagner.  (Exhibit D, at p. 1191.)  

Why was this “privately” anticipated?  The answer comes back to Petersen. Petersen 

shared the informant assistance memo with Perez’s counsel, Richard Curran, and 

believed—though, he would later learn incorrectly—that he had also provided it to the 

Honorable Gregg Prickett.  (Exhibit C, at pp. 2719, 4450-4451.)  In November of 2011, 

Petersen responded to Erickson’s e-mail, which had included as an attachment the 

informant assistant memo, by indicating in an unintentionally cryptic e-mail that he was 

going to present the memorandum to the court.  (Exhibit P9, at pp. 2-3.) 

This furthered the troubling conclusion that at the time of the litigated discovery 

motion, Wagner was intentionally hiding his knowledge of the informant assistance 

memorandum, and the fact it had been shared with Curran.  His privately anticipated belief 

logically appears to be based upon his knowledge of the memorandum and his 

understanding that Curran and the court had it.  At the time, Wagner liked the chances that 
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his obtuse language in the declaration gave him for defeating the discovery motion far 

better than if court or counsel had the memorandum and began asking the questions that 

were ultimately raised in the Dekraai motion about whether the prosecution really intended 

to deny any benefit to Perez and why the memorandum was simply not being turned over. 

Of course, these writings, the investigation reports, the Opposition motion, and 

Wagner’s declaration were made before the informant assistance memo, discussed above 

was brought to light. A memo lauding the tremendous work Perez had done for the 

prosecution to none other than the prosecutor in Perez’s own case. A memo that called 

for that same prosecutor, Peterson, to “consider” the great work done by Perez. Wagner 

knew that evidence existed that directly contradicted the “facts” as discussed in the 

people’s opposition. 

Other Deception Within the Declaration and Motion 

Throughout the discovery litigation, it became clear that the veteran prosecutor 

wanted to accomplish two things: 1) introduce the recordings, and 2) avoid disclosure of 

the informant evidence that he and his team had so aggressively worked to hide.  Toward 

meeting these objectives, Wagner vacillated between hedging his bets and throwing all 

caution to the wind.  The latter approach seemed to motivate the following rendition of 

facts, found again in his declaration: 

3. On October 18, 2011 OCSD Deputy Ben Garcia called OCDA 

Investigator Bob Erickson and told him that an inmate whom I will 

hereinafter refer to as “Inmate F,” who was incarcerated in the same 

area of OCJ as defendant, had told Deputy Garcia that defendant had 

been talking to him about the shootings charged in this case. 

4. On October, 19, 2011, Investigator Erickson and several other 

members of the prosecution team visited OCJ to speak to Inmate F 

about defendant’s comments. 

5. The prosecution team told Perez that it would not be giving Perez any 

consideration or leniency for his efforts.  Perez said that he was not 

looking for any consideration, but that due to the seriousness of the 

case, he believed the prosecution should hear what defendant had told 

him.   

  (Exhibit Y2, at p. 7.) 
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Not only was Wagner’s statement about Perez’s expectations and motivations 

inconsistent with what Wagner knew about Perez history, and inconsistent with the 

informant assistance memo, but it was inconsistent with the story he told during his 

testimony at the Dekraai hearings.  

 In his testimony, Wagner said, “…one would be naïve to think that Mr. Perez 

didn’t – wasn’t seeking a benefit.”  (Exhibit C, at p. 1333.)  In other words, one 

would be naïve to believe that Perez was telling the truth about what he hoped 

would follow from his services.  Was Wagner simply “naïve” when he wrote in his 

declaration that Perez was not looking for any consideration?  The problem is that it 

was Wagner who was holding back the critical evidence that would have disabused 

court and counsel of its naiveté.  Wagner had known for fourteen months that Perez 

was a jailhouse informant trying to lessen his sentence on two Third Strike cases.  In 

June of 2012, Wagner was contemplating ideas of how to maximize Perez’s 

credibility by minimizing his testimony in other cases. (Partial People’s Exhibits in 

Opposition to Defendant’s Motions to Dismiss and Recuse, People v. Dekraai, 

Super. Ct. Orange County, No. 12ZF0128, filed Mar. 4, 2014, pp. 4-5, attached 

herein as Exhibit P9.)  Additionally, an e-mail received by Wagner prior to oral 

argument on the discovery motion included the names of the nine cases in which 

Perez was a potential witness—cases which individually and as a group would have 

shown that the statement attributed to Perez about his motivations were not truthful. 

Hedging His Bets: Wagner’s Convoluted Attempt to Win Now  

and Win Later 

In its Opposition to the discovery motion, the prosecution argued that the only issue 

that would be relevant to a future Massiah motion was the second prong, which addresses 

whether the informant “deliberately elicited incriminating statements.” (Exhibit A, at p. 

2164.)  In a bold effort to convince the Court not to compel the prosecution to reveal any 

information about Perez, Wagner offered a startling concession: he asserted that “[t]here is 

no dispute that defendant Dekraai can meet Prong One…”  (Exhibit A, at p. 2165, 
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emphasis added.)  Prong one was described earlier as a showing that the informant “was 

acting as a government agent, i.e. under the direction of the government pursuant to a 

preexisting arrangement, with the expectation of some resulting benefit or advantage..”  

(Exhibit A, at p. 2164.)   

This concession was entirely inconsistent with what had been suggested up to that 

point within the previously provided discovery.  The reports and the recorded contact 

between law enforcement and Perez were designed to project to the reader and listener that 

Wagner and his team were unaware of Perez’s informant background, and that Perez 

neither asked for a benefit nor was provided any reason to expect a benefit.   

Wagner, during his testimony at the Dekraai hearings, could not clearly explain why 

he had conceded that Perez expected a benefit and had offered to stipulate to this point—a 

point which he simultaneously testified was untrue.  (Exhibit C, at pp. 1332-1340.) 

The concession and “offer to stipulate” to Prong One and the acknowledgement that 

Perez was a government agent after meeting with the prosecution team on October 19th 

was simply a ploy intended to block the defense from obtaining more information about 

Perez.  This was made even more clear once the defense received the Court-ordered 

discovery.  In fact, Wagner was careful to preserve a way of getting back what he was 

giving up by predicating the stipulation on the Court denying the discovery motion.  He 

stated: 

They still want the discovery anyway.  And so I guess I’m making clear, as 

I’ve told Mr. Sanders already, that offer was somewhat conditional.  It’s 

based upon, if the discovery is ordered, there is no stipulation left on the 

table.  (Exhibit A, at p. 3954.) 

Wagner, though, was talking in circles.  Separate of the conditional stipulation that 

he was offering, he had already written into his motion there was “no dispute” over Prong 

One.  (Exhibit A, at p. 2165, emphasis added.)  Wagner confirmed this concession in oral 

argument: “We’ve already given them information that after October 19th, the meeting 

with law enforcement, this inmate indeed was working as an agent for law 

enforcement.  We’ve offered to stipulate to that as well.”  (Exhibit A, at p. 3953, emphasis 
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added.)  And later he added that “…because prong one is already so provable and proven 

by stipulation, the material issue is prong two….”  (Exhibit A, at p. 3954.)  Yet, Wagner 

wanted to introduce this evidence so badly that he reserved the right to later argue that 

there was a dispute over Prong One; that it was not entirely provable; and that in fact, Perez 

was not acting as an agent for law enforcement.   

What the Court could not have realized at the time was the bind that Wagner and his 

team had placed themselves in through their concealment and deception.  They would do 

just about anything to stop discovery from being ordered.  But if it were ordered, they 

wanted to retain their ability to make each and every argument they could formulate, even 

though Wagner had already conceded that there was nothing to argue.  Wagner wanted to 

remain consistent with how the recorded interview with Perez, as well as Erickson’s report, 

presented Perez’s motives and the prosecution’s position regarding consideration.  But 

deception can be hard to manage, and Wagner had become so entangled in his confused 

effort to stop discovery that he was literally arguing against himself. 

Wagner’s Deceptive Arguments that the Requested Discovery Was Not Brady 

In the Opposition, the prosecution reiterated the same response given in Wagner’s 

earlier letter to Sanders refusing to turn over additional discovery:  

The People are aware of their obligation to discover Brady evidence and have 

made, and will continue to make, discovery to the defense pursuant to that 

obligation.  At present, the People do [sic] are not in possession of any 

non-disclosed Brady material.  (Exhibit A, at p. 2173, emphasis added.) 

Wagner knew that he was holding back evidence subject to Brady regardless of 

whether its disclosure would reasonably lead to success in a Massiah motion––although it 

was Brady evidence for that reason, as well.  At some point after the memo to Petersen was 

written, Wagner devised a strategy that would provide him “cover” for not disclosing the 

informant discovery.  His new plan was to no longer call Perez as a witness and instead just 

play the tape, using another witness to authenticate it.  Part of his new argument was that 

because Perez did not specifically ask Dekraai “about the crime” prior to Dekraai 

providing the most damaging statements on the tape, any evidence of Perez’s informant 
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history became irrelevant.  In sum, Wagner would concede that Perez was acting as a 

government agent as of October 19, 2011 to help justify evading his discovery obligation––

even though the prosecution team had specifically conspired to show that he was not an 

agent at any time.   

Erickson and Krogman’s reports were then crafted to make the deception 

believable—primarily by omitting any reference to Perez’s status as an informant.  

Therefore, aside from the relevance of Perez’s informant history to a Massiah motion, their 

conspiracy to conceal evidence required Brady discovery because it was highly relevant to 

the reliability of their investigation and presentation of other evidence in this case, 

including the evidence that had been obtained during their investigation of penalty phase 

issues. 

If the prosecution had defeated the discovery motion in January of 2013, certainly 

the memorandum would have stayed hidden forever just like Perez’s entire informant 

background.  What would have then followed was an all but pointless Massiah motion.  

C.  Getting to the Truth About the Contact Between Perez and Dekraai—

Evidence Analysis Related to the 2014 Hearings 

The Dekraai prosecution team believed that they could overcome the evidence of 

concealment in Dekraai and other cases related to informants and their movements, 

through largely two witnesses:  Special Handling Deputy Ben Garcia and Nurse James 

Trimmer (“Trimmer”) from the Orange County Jail, who signed “three-step” paperwork 

requesting Dekraai’s move. 

Despite the numerous and serious questions about Garcia’s truthfulness, he 

delivered exactly what the prosecution wanted when articulating an explanation of jail 

operations that left it all but impossible for Dekraai to have been moved for any purpose 

other than a medical reason.  Garcia’s key testimony was as follows: 

In a medical ward like that we pretty much don’t have any say.  If they [the 

medical unit] said Hey, I want that informant out because I need that cell, he 

is going to be moved out.  I mean medical overrides us at that point.  (Exhibit 

C, at p. 3396.) 



 

MOTION TO DISMISS - WOZNIAK 

453 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Trimmer, though, delivered a far less unambiguous picture of what prompted the 

movement.  Trimmer admitted on cross-examination that he lacked any recollection about 

the actual movements at issue.  He said that the movement would have benefitted Dekraai 

with more comfortable housing and offered the best view of him from the guards’ and 

nurses’ stations, but that he was making this analysis retrospectively.  Trimmer was asked 

whether he remembered a “type of urgency with Mr. Dekraai, like ‘I need to get him in’?”  

(Exhibit C, at p. 4864.)  To which Trimmer responded, “No, I just recall Mr. Dekraai as a 

very -- a very calm person.”  (Exhibit C, at p. 4864.)   

Trimmer’s testimony turned painful for the prosecution when the nurse 

acknowledged that the idea for Dekraai’s move did not necessarily come from medical 

staff: 

Q.  Do you know whether the call came -- whether the idea came originally 

from, you, medical staff, classification staff?  Do you know who it could 

have come from? 

A.  I don’t recall, sir. 

Q.  And it could have come from any of those sources? 

A.  It could have come from anyone.  It could have been from me. 

Q..  Yeah.  It could have come from you, it could have come from a jailer.  It 

could have come from someone in classification? 

A.  And it could have come from mental health staff.  (Exhibit C, at p. 4867.) 

Trimmer then reiterated that he was entirely uncertain about who initiated the 

decision to have Dekraai moved into Perez’s cell: 

Q.  But who -- who originally came up with the idea of the move?  You have 

no idea? 

A.  I don’t know, sir.  (Exhibit C, at p. 4868.) 

On August 4, 2014, Judge Goethals gave his answer to the question of whether the 

movements of Dekraai (and Perez) were the result purely of a decision by jail medical 

staff, rather than an effort by the government to place Dekraai next to an experienced 

informant within the jails.  The court wrote that the following: 

[I]t appears to the court that their adjacent cell placements in October of 2011 

were the result of a confluence of independent events.  Specifically, the court 
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finds, based on its evaluation of testimony as well as its review of the 

relevant documents admitted, including Exhibits A-57 and A-58,
140

 that this 

defendant was ordered housed in Mod L soon after he was booked into the 

jail by a triage nurse employed by the county’s Health Care agency rather 

than by any member of law enforcement.  Likewise, the court finds that 

informant Perez, while apparently awaiting transport to a federal detention 

facility, had occupied a cell in Mod L for some weeks before the terrible 

events of October 12, 2011 unfolded in Seal Beach.  (Exhibit O2, at pp. 5-6.) 

 Although, the court made a variety of findings about dishonesty and deception in the 

context of informant movements and the testimony of witnesses, it found that the 

movements were coincidental. 

1.  Miraculous Proof of Truth and Lies Emerges—The Long-Hidden 

TREDs 

As discussed above, Garcia insisted during the 2014 Dekraai hearings that he had 

nothing to do with the movement of Dekraai next to Perez, and that it would have been all 

but impossible for any member of the Special Handling Unit to orchestrate a movement in 

the medical ward.  (Exhibit C, at p. 3396.)  Garcia (as well as, certainly, Grover and 

Tunstall) knew that this assertion was the linchpin—and likely the only response—that 

could overcome evidence that Dekraai’s movement was yet another in which deputies 

coordinated contact between high-value inmates and informants, and then lied about it.  

The plan to carry out a shocking fraud upon the court nearly worked.  Garcia lied and 

nobody mentioned TREDs—files that were hidden from defendants for a quarter century, 

but would come to light in Dekraai only weeks after Judge Goethals’ ruling.  

 When Dekraai’s TRED finally surfaced, the reason for the deception became 

immediately apparent.  Deputy Bieker’s October 21 TRED entry for Dekraai directly 

contradicted Garcia’s testimony by making it clear that Special Handling can exert control 

                                              

140
 Counsel misspoke, and meant to state A50 and A51, which refer to the housing records 

for both Dekraai and Perez.  These sets of housing records list the date of housing 

placement, the name of the deputy who ordered the movement and that deputy’s unit, and 

the unit and cell number where the inmate was placed.   
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over movements in the medical ward: “[Dekraai] is not to be moved regardless of 

medical or mental health requests.”  (Exhibit D, at p. 2684, emphasis added.)  In fact, 

this entry was far more consistent with the tone of Nurse Trimmer’s testimony, who also 

acknowledged that suggestions to make movements within the medical units could 

originate from non-medical staff, including Classifications (which includes the sub-Unit of 

Special Handling.)  (Exhibit C, at p. 4687.) 

 Garcia and his fellow deputies were at least equally committed to preventing the 

outside world from ever seeing the remainder of Bieker’s entry, which states that “all 

movement has/will be approved by IRC S/H or SH sergeants.”  (Exhibit D, at p. 2684, 

emphasis added.)  The plain language directly stated that Special Handling had approved 

moving Scott Dekraai into the cell next to one of Special Handling’s most prized 

informants.  In fact, that was the only movement of Dekraai within the jail that had 

occurred prior to Bieker’s entry.  In sum, that entry not only told the truth, but was 

devastating to the prosecution’s desired presentation of events—and the three veteran 

deputies knew it.   

 Ultimately, the claim that the TREDs were hidden, not because they were 

tremendously helpful to the defense, but because of confidentiality concerns is blatantly 

disingenuous.   

As the walls finally closed in on these three deputies in February of 2015, and as 

they began to trip on their lies and run out of answers, each decried their own lack of 

training and knowledge about concepts such as Brady and Massiah.  (Exhibit C, at pp. 

6417-6418, 6462-6465, 6615-6617.)  Unquestionably, the OCDA and the OCSD have 

never felt compelled to ensure instruction for those individuals who work most closely 

with informants, as demonstrated by the fact that one year after the litigation in Dekraai 

commenced deputies had still not been subjected to mandatory training—even though each 

passing day presents more opportunities for deputies to intentionally or unintentionally 

violate defendants’ rights.  But these experienced deputies—one of whom has purportedly 

testified sixty times—knew what is helpful to a defendant, and knew Dekraai’s own TRED 
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was the very essence of favorable evidence.  This is precisely why, if they had their way, 

the defendant would have been executed without ever seeing it. 

2.  Judge Goethals’ March 2015 Ruling in Dekraai
 

On March 12, 2015, Judge Goethals issued his supplemental ruling, attached herein 

as Exhibit S2.  Judge Goethals recused the entire OCDA and ordered sanctions based upon 

a finding of outrageous government conduct.  Just as significantly, for purposes of this 

motion, he made findings about the testimony of two former Special Handling deputies: 

Tunstall and Garcia.  The court stated: 

After listening to their recent testimony, and comparing it to the prior 

testimony of both deputies, this court concludes that deputies Tunstall and 

Garcia have either intentionally lied or willfully withheld material evidence 

from this court during the course of their various testimonies.  For this 

court’s current purposes, one is as bad as the other and it is therefore not 

necessary to engage in the semantical analysis required to determine which 

of these possibilities has occurred.  This court will leave that evaluation to 

prosecutors employed by the executive branch of government.   

What is crystal clear is this.  Deputies Tunstall and Garcia were two of 

the Orange County Sheriff’s most experienced classification and special 

handling deputies.  Both worked in the Orange County Jail in those 

capacities for many years.  During those years both became thoroughly 

familiar with the existence and function of the TRED records system.  Each 

personally made thousands of entries in the TRED system.  They understood 

that inmate moves were documented and often explained on the TRED 

system.  Both testified that a review of an inmate’s TRED records would 

likely be the best way to determine when and why that inmate’s housing was 

changed.  Tunstall and Garcia at least generally understood when they were 

first called to testify on the current motion what the issues to be discussed 

would be, and that these issues involved inmate movements within the jail.  

Neither mentioned the existence or content of the TRED records at any time 

during their initial testimony on the current motions. 

To perhaps clarify the record, this is not the first time during this 

protracted hearing that deputy Tunstall’s testimony lacked credibility.  This 

court did not believe the earlier testimony of either Tunstall or deputy district 

attorney Eric Peterson [sic] when they unsuccessfully tried to shift 

responsibility for a serious discovery breach in another case to the shoulders 

of a former federal prosecutor.  (Exhibit S2, at p. 3.) 

In its final ruling, the court stated the following: 
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 These potentially competing rights must be fairly and appropriately 

reconciled in every case, based on the facts of each individual case, if 

California’s criminal justice system is to remain respected and viable.  It is 

this court’s responsibility to conscientiously engage in that reconciliation 

process on a case by case basis.  With that responsibility in mind, this court 

finds that the evidence at hand in this case demonstrates that additional trial 

sanctions must be imposed here.  The evidence also requires that the District 

Attorney and his deputies be relieved of their responsibilities in this matter.  

(Exhibit S2, at p. 8, emphasis omitted.)  

XXV.  The Work of Other Informants Further Demonstrating the Scope of 

Informant Work Within the Jails 

A.  Alexander Frosio—More Hidden Informant Work and Evidence of 

Concealment 

1.  Summary of Request and Relevance of Additional Discovery and 

Testimony 

The efforts to conceal material and favorable informant evidence from two 

defendants, Joseph Govey (“Govey”) at his grand jury proceedings and Shirley Williams 

(“Williams”) at her jury trial, offer significant evidence relevant to a number of important 

issues in this motion.  First, questions about the concealment of informant evidence in 

these cases ultimately led to considerable evidence about the actual operation of the 

jailhouse informant program, while also demonstrating the commitment of prosecutors to 

hiding evidence related to the two informants: Alexander Frosio (“Frosio”) and Jason 

Fenstermacher (“Fenstermacher”). 

At the grand jury proceeding for Govey, prosecutors refused to share evidence that 

another informant, Fenstermacher, had provided, which would have impeached the 

testimony of their informant, Frosio, and the gang experts that they called.  Similarly, at 

Williams’ jury trial, prosecutors also refused to share evidence that Fenstermacher had 

provided, which would have impeached the testimony of the expert they called.  In 

addition, the Govey prosecution team’s unwillingness to produce the informant notes of 

Frosio, and the failure of the prosecution to turn over the TREDs for Frosio—raise some of 
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the most serious questions to date about the reliability of informant disclosures and about 

whether the entire OCDA was truly unaware of TREDs. 

Notably, the announcement that additional discovery of informant evidence would 

finally be forthcoming in People v. Govey (Super. Ct. Orange County, No. 12ZF0134, 

hereafter Govey), came only after one of the principle informant witnesses against Govey, 

Frosio, told the prosecution and defense teams in People v. Richard Ramirez (Super. Ct. 

Orange County, No. C-53262, hereafter Ramirez), that he had supplied the OCSD with a 

description of jail activities relating to the capital defendant (Govey).  Frosio ultimately 

testified that his efforts, with regard to Richard Ramirez (“Ramirez”), were memorialized 

in writing and shared with jail staff; however, the Ramirez prosecution team denied their 

existence.
141

   

Significantly, Assistant District Attorney Beth Costello (“Costello”) dismissed the 

case against Govey, which allowed her to terminate the case without handing over records 

to the defense that would have included Frosio’s TREDs—which would have revealed to 

the defense community, for the first time, the existence of the TREDs; demonstrated the 

operation of the jailhouse informant program; and offered evidence of Frosio’s lack of 

credibility. 

The use and concealment of informant evidence in this context not only provides 

evidence of the shared intent of local governmental agencies to aggressively hide informant 

evidence, but corroborates that discovery violations are the product of jointly supported 

efforts of the OCSD and the OCDA. 

                                              

141
 As will be discussed below, on June 19, 2014, Larry Yellin (“Yellin”) asserted in an 

Opposition to Defense Motion to Continue in People v. Richard Ramirez, that Frosio is not 

trustworthy.  (People’s Opposition to Motion to Continue, People v. Richard Ramirez, 

Super. Ct. Orange County, No. C-53262, filed June 19, 2014, p. 3 attached herein as 

Exhibit B3.)  Only recently was it revealed that this information was contained in Frosio’s 

TREDs, which were not turned over in People v. Ramirez, People v. Govey, or People v. 

Shirley Williams, Super. Ct. Orange County, No. 11CF2247, hereafter Williams.   
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2.  Alexander Frosio Informant Summary 

The following is a brief summary of the information that Frosio described, which 

was contained in delayed discovery of his notes from People v. Govey: 

a.  Direct Admissions 

(1)  On September 4, 2011, Richard Briggs (“Briggs” or “Lil Rick” from the gang “WS 

Costa Mesa”) told Frosio that in 2009, he attempted to extort money from Charles 

Hull (“Hull” or “Lil Popeye” from the gang “PEN1”), threatening to hurt Hull’s 

family if he did not pay $300.  (Discovery in People v. Govey, Super. Ct. Orange 

County, No. 12ZF0134, p. 3, attached herein as Exhibit C3.)  

(2)  On September 4, 2011, Briggs told Frosio that Briggs and Thomas Symington 

(“Tommy Guns”) planned to collect the extortion money from Hull in 2009.  

(Exhibit C3, at p. 3.) 

(3)  On September 4, 2011, Briggs informed Frosio that Hull was going to be killed 

after the money sought from him was collected.  (Exhibit C3, at p. 3.) 

(4)  On September 4, 2011, Briggs told Frosio that he and Rick Rainey (“Rainey”) were 

still having “serious talks” about killing Charles Hull because there was fear that 

Hull would testify against them, and also because Hull had given a confession in 

April 2010.  (Exhibit C3, at p. 5.) 

(5)  In June or July of 2011, Jason Fanelli told Frosio that Charles Hull “had to go” and 

that the order was coming from Rick Rainey.  (Exhibit C3, at p. 5.) 

(6)  In January or February of 2011, Hull told Frosio that Wayne Marshall (“Marshall”) 

accused Hull of keeping methamphetamines that Hull was supposed to transport to 

Marshall.  (Exhibit C3, at p. 7.) 

(7)  On an undetermined date, Steve (“Psycho” from Fullerton) admitted to Frosio that 

he attempted to sexually assault a 10- or 12-year-old boy, and that he cut the boy’s 

finger with a knife.  (Exhibit C3, at p. 8.) 



 

MOTION TO DISMISS - WOZNIAK 

460 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(8)  On September 6, 2011, Ryan Sloan (“Sloan”) admitted to Frosio that he was 

arrested for attempting to purchase a firearm, and that he intended to use the firearm 

to kill an individual named “Devlin” at the behest of Marshall.  (Exhibit C3, p. 10.)  

(9)  On September 6, 2011, Sloan told Frosio that in 2009, he ordered “Minor” and 

Charles Langley to kill “Billy Blam” from the gang “Nazi Low-Riders.”  (Exhibit 

C3, at p. 10.) 

(10)  In September of 2011, Luciano Borjas (“Borjas”) told Frosio that he was 

collecting drug money for “Tigre” from the gang “FxTroop.”  (Exhibit C3, at p. 11.) 

(11)  In September of 2011, Borjas told Frosio that he was supposed to kill some Santa 

Nita gang members who worked for “Mando” from the gang “Hard Times.”  

(Exhibit C3, at p. 11.) 

b.  Communications with Law Enforcement 

(1)  On an unidentified date Frosio wrote that he learned about a shooting on 

“September 15, 2010, I beleave [sic] around the evening time an individual by the 

name Cubs from Delhi committed the act of murder on a kid of 13 years of age.  I 

on that date of the crime contacted Delhi members and Loper shot callers to verify 

the identity of the murderer.  I was given the name of Cubs by one of the individuals 

who were with him in the car at that moment who verified that Cubs of Delhi shot 

and killed Lil Ghost (Johny? Duran? Forgot his name but I attended his wake.)  I 

gave that information to Tustin Gang Unit Officer Manny Arazate.  I can testify on 

that.  Cubs killed that kid and I can testify to that.”
142

  (Exhibit C3, at p. 9, emphasis 

added.) 

                                              

142
 In fact Johnny Duran was found dead in the seat of a stolen vehicle on September 15, 

2010, according to multiple media reports.  According to an article in the OC Weekly, the 

SAPD stated that “Duran was a gang member, as were the teens in the Camry, and that they 

had driven into rival territory, where a member of that gang fired a shot into the car, killing 

the driver.  The shooter remains at large, but police say that under state law the teens in the 

car can be charged with murder because their actions contributed to the high school 

sophomore’s death.  They are being held at juvenile hall.”  (Coker, [UPDATED:] Eddie 
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(2)  On September 6, 2011, Frosio wrote about a conversation with Sloan, in which 

Sloan claimed that “Classification Deputy Enriquez told him that, Special 

Handling has a confidential informant in A-4 who has their number to [sic] be 

careful.”  (Exhibit C3, at p. 10, emphasis added.)  

c.  Communications with the United States’ Attorney’s Office 

i.  Letter to Assistant United States Attorney Mark Takla, 

Dated September 1, 2011 

 In this letter, Frosio begins by telling Federal Prosecutor Mark Takla (“Takla”) that 

he is writing him because he believes that it will be mutually beneficial for them to work 

together.  (Letters written by Frosio, p. 6, attached herein as Exhibit D3.)  Frosio described 

his ability to get information while inside the jails, stating that, “I can get into places, and 

get information you people can’t.”  (Exhibit D3, at p. 6.)  Frosio further stated, “I want to 

get out of here, I’m looking at some charges I wish would go away.”  (Exhibit D3, at p. 6.)  

In the hopes that Takla would take him up on his offer to become an informant, Frosio 

attached two sample notes he had either written or attained while incarcerated.  (Exhibit 

D3, at p. 6.) 

 The first attachment was a letter sent to Frosio by Borjas.  (Exhibit D3, at p. 8.)  In 

that letter, Borjas described that he was being surveilled in connection to a federal case he 

was facing for firearms.  (Exhibit D3, at p. 8.)  Borjas believed that someone had informed 

against him.  (Exhibit D3, at p. 8.)  Borjas also discussed that he received an order that 

“Mando wasn’t valid,” and that his edicts should be disregarded.  (Exhibit D3, at p. 8.)  At 

the end of Borjas’ letter, Frosio wrote that: 

                                                                                                                                                     

Jurado Duran, OC Homicide No. 41: 14-Year-Old Found Shot to Death in Stolen Car, 

OCWeekly (Nov. 26, 2010), 

http://blogs.ocweekly.com/navelgazing/2010/11/eddie_jurado_duran_oc_homicide_1.php )  On November 23, 2010, 

a felony complaint was filed against Gilbert Velasquez and Jose Velasquez.  Both were 

charged with the murder of Eddie Duran.  (Complaint, People v. Gilbert Angel Velasquez & Jose Alex 

Velasquez, Super. Ct. Orange County, No. 10CF3175, filed Nov. 23, 2010, attached herein as Exhibit O10.) 



 

MOTION TO DISMISS - WOZNIAK 

462 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(1)  Borjas confessed to Frosio that he collected tax and drug money for the Mexican 

Mafia when he was on the street; and  

(2)  Borjas confessed to Frosio that he was conspiring to kill a follower and enforcer of 

the Armando “Mando” Moreno faction of the Mexican Mafia.  (Exhibit D3, at p. 9.) 

 The second attached sample consisted of notes taken by Frosio of conversations he 

overheard in the jails.  (Exhibit D3, at pp. 10-11.)  Specifically, it documented several 

confessions by Govey that Frosio claimed to have overheard.  (Exhibit D3, at pp. 10-11.)  

(1)  On August 26, 2011, Frosio claimed he heard Govey say that he intended to 

commit a robbery at the behest of Aryan Brotherhood members Rainey and 

Marshall.  Govey further stated that he believed “Solo” set him up and got him 

arrested.  (Exhibit D3, at p. 10.) 

(2)  On August 28, 2011, Govey asked his friend, Palacios, to call Billy, who was out of 

custody, to gather a photo of Solo and to distribute it to other PEN1 members.  

Govey further instructed Palacios to tell Billy to tell “them to take care of that fool 

A.S.A.P, hes [sic] got to go.”  (Exhibit D3, at pp. 10-11.)  

(3)  Frosio wrote that on an undetermined date, he heard Govey discussing a plan to 

“murder[] District Attorney Medleton’s [sic] bodyguard to send him a message,” 

and that the plan was “in the works.”  (Exhibit D3, at p. 11.) 

3.  Relevant Cases 

a.  People v. Joseph Govey (12ZF0134) 

i.  Arrest and Charges 

In August of 2011, Joseph Govey was sought by the police as a parolee at large. 

(Reporter’s Transcript (Grand Jury), People v. Govey, Super. Ct. Orange County, No. 

12ZF0134, Apr. 5-6, 2012, p. 134, attached herein as Exhibit H3.)  On approximately 

August 16, 2011, Marcel Irizarry (“Irizarry” or “Solo”) notified the Huntington Beach 

Police Department as to the location of Joseph Govey and Shirley Williams.  (Exhibit H3, 

at pp. 12, 134.)  On that date, Govey led the police on a high-speed chase, before both he 

and Williams were arrested on parole warrants.  (Exhibit H3, at pp. 29-41, 49-51.)  A gun 
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was found in the passenger side of the vehicle where Williams had been sitting, and 

ammunition was found under Williams’ seat and in her purse.  (Exhibit H3, at pp. 56, 87-

88.)  A shell casing was also located in her bra.  (Exhibit H3, at pp. 87-88.) 

On August 18, 2011, Govey was charged with one count of Penal Code section 

12021, subdivision (a)(1) [felon with a firearm]; one count of Penal Code section 12025, 

subdivisions (a)(1)/(b)(1) [having concealed firearm in vehicle with prior conviction]; one 

count of Vehicle Code section 2800.2 [evading a peace officer reckless driving]; one count 

of Penal Code section 476 [check fraud]; one count of Penal Code section 186.22, 

subdivision (a) [street terrorism]; one count of Business and Professions Code section 4140 

[unauthorized possession of hypodermic needle or syringe]; and one count of Penal Code 

section 148, subdivision (a)(1) [resist and obstruct officer].  (Redacted Minutes in People v. 

Govey, Super. Ct. Orange County, No. 11CF2247, p.3, attached herein as Exhibit I3.)  

Govey was alleged to be an active participant in the criminal street gang Public Enemy 

Number 1 (“PEN1”).  The firearm offenses, evasion, and check fraud were allegedly 

committed for the benefit of PEN1, and enhanced accordingly pursuant to Penal Code 

section 186.22, subdivision (b)(1).  The complaint further alleged nine prison priors 

pursuant to Penal Code section 667.5, subdivision (b).  (Exhibit I3; Felony Complaint in 

People v. Govey, Super. Ct. Orange County, No. 11CF2247, filed Aug. 18, 2011, attached 

herein as Exhibit J3.) 

The prosecution subsequently alleged that, once in jail, Govey solicited other 

inmates and members of PEN1 to kill Marcel Irizarry.  On January 27, 2012, an amended 

complaint against Govey adding new charges was filed.  The amended complaint added 

one count of Penal Code section 182, subdivision (a) [criminal conspiracy]; one count of 

Penal Code section 653f, subdivision (b) [solicitation of murder]; and an additional prison 

prior pursuant to Penal Code section 667.5, subdivision (b).  (Amended Felony Complaint 

in People v. Govey, Super. Ct. Orange County, No. 11CF2247, filed Jan. 27, 2012, attached 

herein as Exhibit K3.) 
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ii.  Grand Jury Testimony 

A grand jury was convened on April 5 and 6, 2012.  The prosecution gave immunity 

to three inmates who testified against Govey: Alexander Frosio, Carl Johnson (“Johnson” 

or “Young Guns”), and Arthur Palacios (“Art”).
143

  (Exhibit H3, at p. 277.)
144

 

1.  Alexander Frosio 

Frosio testified that he supplied information in hopes of receiving consideration on 

his case.  (Exhibit H3, at p. 103.)  Frosio testified that on two dates in August of 2011, he 

overheard Govey ask both Johnson and Palacios to kill or have Irizarry killed.  (Exhibit 

H3, at pp. 103-105, 110-111.)  Frosio also claimed that he could see everything and 

everyone in Sector 29 below him, due to reflective glass (the windows act as a mirror).  

(Exhibit H3, at pp. 99-100.)  From his location in Cell 14, which is in the far left corner of 

Sector 30, Frosio stated that he had a particularly good view of Govey: “He would be two 

cells over downstairs, but my line of sight to him, I mean I could see every single thing he 

was doing, and when he would sleep, everything.”  (Exhibit H3, at p. 102.) 

Frosio testified that before he overheard the conversations in which Govey solicited 

Irizarry’s murder, he was already taking notes for deputies on Govey.  (See Exhibit H3, at 

p. 104 [“Q.  And when you overheard these conversations, what if anything did you do 

after you heard the conversations?  A.  Well, before that, before that was taking place I was 

already kind of taking notes on him to help deputies out.”], emphasis added.) 

Frosio claimed that on August 26, 2011, Johnson went to the dayroom, stood next to 

the bars near the shower area, and conversed with Govey, who was in his cell: 

A.  And Govey let Young Guns, he told Young Guns to let all the whites all 

around know to keep an eye out for Solo, and when he shows up to handle 

him ASAP, to deal with him, cut him up.  He also let Young Guns know, or 

                                              

143
 Arhur Palacios will be referred to by his first name, Art, to avoid confusion with Isaac 

Palacios. 

144
 Govey, Frosio, Johnson, and Art were all incarcerated in Mod F at the Orange County 

Jail.  Frosio was housed in F-30, which was directly above F-29 where Govey, Johnson, 

and Palacios were all housed.  (Exhibit G3, at pp. 98-99, 101-102.) 
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Johnson know that he was going to contact his homeboy Billy on the street, 

and let him know to get all other PEN1 gang members out there know to take 

care of this guy. 

Q.  Did he specifically at any time say exactly what he meant by, take care of 

this guy? 

A.  Yeah, he said he wanted to kill him.  (Exhibit H3, at p. 111.) 

After overhearing this conversation between Frosio and Johnson on August 26, 

2011, Frosio wrote a letter to an Assistant United States Attorney about the incident.  

(Exhibit H3, at p. 103.)  Frosio elaborated,  

And prior, prior to sending that to the U.S. Attorney, I gave it to the deputies.  

And once I saw that nothing happened, I sent it to the U.S. Attorney.  But I 

was writing a lot of stuff that I overhear, like important stuff, nothing 

that was not important. But I was taking notes of everything I would 

hear.  (Exhibit H3, p. 104, emphasis added.)   

Frosio testified further regarding the notes he made for law enforcement, during 

questioning by Mendelson:  

Q.  Now, what you just told us about conversation you overheard between 

Govey and Carl Johnson, was that part of what you put into that letter?   

A.  Yes.   

Q.  And was that, you told us that you were taking notes, providing us 

with a fair amount of detail, was that something you have taken notes 

on?   

A.  Yes.   

Q.  Did you turn those notes over to law enforcement?   

A.  Yes.  (Exhibit H3, at p. 116, emphasis added.) 

On August 28, 2011, Frosio claimed he heard Govey speaking to Art Palacios.  

(Exhibit H3, at p. 116.)  This conversation allegedly took place while Govey and Palacios 

were in their respective cells in Sector 29.  (Exhibit H3, at pp. 119-120.)  Palacios had 

court-ordered non-collect calls, and Govey asked him to call Billy, one of Govey’s 

homeboys, and deliver the following message:  

Govey asked Art Palacios to let Billy know that Solo, who just so happens to 

have been staying at Billy’s house, set him and Shirley Denise Williams up.  

They were supposed to meet at a big lot to gather some more money from 

Solo.  And the police intercepted Govey and Mrs. Williams.  Govey told 

Palacios to let Billy know, to let all PEN1 gang members to know out there 

this Solo guy is an informant, and he wants him dead.  (Exhibit H3, pp. 118-
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119.)   

Frosio then saw Palacios pulled out by deputies for his non-collect call, but he could not 

hear the content of that conversation.  (Exhibit H3, at p. 120.)  Palacios was on the phone 

for 45 minutes to an hour.  (Exhibit H3, at p. 121.)  He then heard Palacios, who was in the 

dayroom area, tell Govey: “I passed that message on.  Billy said, okay, and he was going to 

let everybody know to take care of that ASAP.”  (Exhibit H3, at p. 121.) 

Frosio also clarified that Govey was in good standing with PEN1 and the Aryan 

Brotherhood: “A.  Joe Govey is an active PEN1 gang member and also works for the 

Aryan brotherhood.  Q.  What do you base that on?  A.  On what, well, most PEN1’s 

usually say about him.”  (Exhibit H3, at pp. 107-108.)  According to Frosio, Govey was 

sending money to both Rick Rainey and Wayne Marshall (“Bullet”) of the Aryan 

Brotherhood.  (Exhibit H3, at pp. 111-112, 115.)  In fact, Frosio claimed he heard Govey 

tell Johnson he was planning to commit robberies around the time he was arrested in order 

to get money on Rainey’s books in jail.  (Exhibit H3, at p. 112.)  Moreover, Frosio claimed 

that Marshall was running the jails for the Aryan Brotherhood, and when Govey arrived in 

F-29, Govey was “pretty much” in charge of the whites there.  (Exhibit H3, at pp. 115-116, 

126-127.) 

Frosio stated that, although no promises had been made to him, he was hoping for 

consideration on his five felony residential burglary charges, including gang enhancements.  

(Exhibit H3, at pp. 96-97, 103-104, 123.)  Frosio said he had been placed in total 

separation because of his “violent history” and his informant status.  (Exhibit H3, at p. 

126.) 

2.  Carl Johnson 

At the grand jury, Carl Johnson testified that he used to be a member of PEN1, but 

was trying to drop out.  (Exhibit H3, at p. 139.)  He testified that he knew Govey well: “I 

have known him for probably half of my life.  We have been from the same gang, he has 

been a friend of my family.  Associate, you know, party with him, I have been incarcerated 

with him.”  (Exhibit H3, at p. 140.)  Johnson said that he had the keys for the whites in F-
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29 before Govey arrived.  (Exhibit H3, at p. 146.)  However, Johnson also stated that, since 

his latest arrest (when he gave up the name of a co-defendant), he was perceived in PEN1 

to be a rat or an informant.  (Exhibit H3, pp. 144-146.)  Johnson claimed he agreed to help 

Govey effectuate the hit on Irizarry in order to avoid being killed himself: 

A.  Yeah, he just brought me a kite and said, look, you need to step down 

from your position, I am going to go ahead and drive this train here, and I am 

going to give you an ultimatum, I have an in with, you know, the powers that 

be, didn’t really use any names.  But he said, I can make your name good and 

make this police report go away, I know you are not a rat, but obviously it is 

on paper, so there is going to be people against you.   

So basically this is it, he said, when you come to dayroom, I will run it 

down to you, I am going to need you to make a phone call, and I will tell you 

what I need.  He was hinting in the kite that there was a job for me to do on 

the street, and if I was able to execute that, then he would make my stature 

good again.   

Q.  Did he have that kind of power to do that?   

A.  Yes and no.  He, I mean not instantly, but I would help, you know.”  

(Exhibit H3, at pp. 147-148.) 

After receiving the kite, Johnson spoke to Govey during his dayroom, at which time 

Govey told him that the moniker of the man he was to kill was “Solo.”  (Exhibit H3, at pp. 

148, 150.)  Johnson added that the reason Govey wanted Solo dead was so he would not be 

able to testify:  

Q.  What was he trying to get you to do?   

A.  Take down Solo.   

Q.  What does that mean?   

A.  Kill him, get rid of him so he wouldn’t be able to testify, because he was 

under the impression that this Solo guy set him up for his arrest, which would 

make -- which caused him, because of what he was on the run for, to have to 

go away for a long time.”  (Exhibit H3, at p. 150.)   

Johnson claimed Govey asked him to “torch” Solo’s trailer: “So he said the dude needs to 

burn.”  (Exhibit H3, at p. 152.)  Govey told him to either kill Solo himself when he got out 

on bail or send someone to do it.  (Exhibit H3, at p. 151.)  Govey also told Johnson to send 

kites throughout the jail with Solo’s name on a “watch list.”  (Exhibit H3, at p. 151.)  A 

“[w]atch list would be kind of like a hit list.”  (Exhibit H3, at pp. 151-152.) 
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3.  Arthur Palacios 

Art Palacios met Govey in jail.  (Exhibit H3, at p. 163.)  Art claimed Govey asked 

him to use his court-ordered non-collect phone call to call Billy Aker (“Aker” or “B of A”) 

and tell him to “take[] care of” Solo.  (Exhibit H3, at pp. 169-171, 187.)  Govey told Art to 

tell Aker that “he needs to have him taken care of, he needs to be taken care of.”  (Exhibit 

H3, at p. 171.)  In contrast to Frosio, according to Art, Aker agreed to “handle” the hit.  

(Exhibit H3, at p. 173.)  At some point after he made the call to Aker, a sheriff’s deputy 

came to speak with Art about it.  (Exhibit H3, at pp. 173-174.) 

Mendelson then introduced a kite from Govey to Art: 

Q.  Is that a note that Govey shot to you?  

A.  Yes, sir. 

Q.  Did that note have anything to do with your not being willing to use your 

non-collect phone calls to support Govey?  

A.  No, not at all. 

Q.  It was something else? 

A.  A totally different issue. 

Q.  Did you ever tell Deputy Tunstall with respect to that note, that Govey 

was upset due to you not wanting to do any more favors for Govey, including 

making non-collect phone calls? 

A.  Can you repeat that? 

Q.  Do you know Deputy Tunstall?  

A.  Yes, sir. 

. . . 

Q.  And did you tell him that Govey was upset with you because you were 

not willing to do any more favors for Govey, including making non-collect 

phone calls? 

A.  Yes, that would be true, yes. 

Q.  Is that true? 

A.  Yes, sir.  (Exhibit H3, pp. 174-175.) 

Art subsequently testified that Govey was angry at him because he believed Art 

owed him money from when Govey shared his drugs with someone else, who in turn 

shared them with Art.  (Exhibit H3, at p. 176.)   

Additionally, Art claimed that he was not a member of PEN1.  (Exhibit H3, at p. 

176.)  Art said he was testifying in hopes that his probation could be switched to another 
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county, so he would not be retaliated upon for testifying against another gang on a different 

murder.  (Exhibit H3, at pp. 177-178.)  Significantly, Art testified that he had previously 

been an informant for consideration.  (Exhibit H3, at p. 177.) 

4.  Kyle Stedman 

Kyle Stedman (“Stedman”), who worked in Special Handling at OCJ in 2011, 

testified that, on November 8, 2011, Deputy Tunstall called him and asked him to search 

Govey’s cell.  (Exhibit H3, at pp. 184-185.)  In Govey’s cell, Stedman seized a piece of 

paper with phone numbers on it:  

A.  I seized it because this was what I was looking for specifically.  I called 

Deputy Tunstall and told him what I had.   

Q.  Photograph it?   

A.  Photographed it.  He said this is -- 

Q.  We don’t know want to know what he said.   

A.  Okay.   

Q.  This is an item which you seized?   

A.  I confiscated it, yes.   

Q.  As we see here it has some arrows point to a B of A, 714-510-5418, is 

that the number written on this item which you seized out of Govey’s cell?   

A.  Yes.  (Exhibit H3, at p. 187.) 

5.  Deputy Seth Tunstall 

Deputy Tunstall testified that he first learned of Frosio’s letter through the 

Honorable Terri Flynn-Peister, who was the United States Attorney at the time:  

Q.  How did you become aware of that letter?   

A.  I was contacted, being one of the co-case agents on the Mexican Mafia 

case, the U.S. Attorney forwarded the letter to U.S. Attorney Terry [sic] 

Flynn, who is the current U.S. Attorney on our Mexican Mafia case.  She 

contacted me and gave me the letter for further investigation.  (Exhibit H3, at 

p. 195.)
145

 

While investigating the matter, Tunstall spoke with Art.  (Exhibit H3, at p. 195.)  

Then, during the course of his investigation, Tunstall became aware of a phone number that 

                                              

145
 Based on Frosio’s testimony that he had shown the letter to jail deputies before sending 

it to the AUSA, Tunstall’s testimony here is suspicious. 
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Art had allegedly called.  (Exhibit H3, at p. 196.)  This prompted Tunstall to direct Deputy 

Stedman to search Govey’s cell.  (Exhibit H3, at p. 196.)   

Tunstall also testified about Govey’s association with PEN1 and the Aryan 

Brotherhood: “Inmate Govey is a PEN1 skinhead, also Aryan Brotherhood associate.  In 

state prison they align themselves racially as protection against the other gangs that they 

are up against.”  (Exhibit H3, at pp. 199-200.)  Mendelson then asked Tunstall two 

hypotheticals, which featured Govey as an “Aryan Brotherhood associate.”  (Exhibit H3, at 

pp. 200-201.) 

6.  William Beeman 

William Beeman (“Beeman”), a special investigator for the OCSD, testified that he 

monitored Govey’s calls, and overheard him attempting to make a three-way call to Billy 

Aker that did not go through.  (Exhibit H3, at p. 216.)  Govey then made a three-way call 

to Casey Conger, during which Govey allegedly made incriminating statements.  (Exhibit 

H3, at pp. 216-217.) 

7.  Ashraf Abdelmuti 

Ashraf Abdelmuti (“Abdelmuti”) testified as the gang expert at the grand jury 

proceedings.  Abdelmuti opined that Govey was an active participant of PEN1 from 

August through October of 2011.  (Exhibit H3, p. 240.)  In support of this opinion, 

Abdelmuti stated that Govey had testified in a 2008 case that he was an active participant 

in PEN1.
146

  (Exhibit H3, at p. 240.)  Abdelmuti further opined that the alleged criminal 

conduct of Govey (and Williams) was done for the benefit of PEN1.  (Exhibit H3, at pp. 

245-247.)   

                                              

146
 It appears that Govey only testified in one proceeding in or around that time period.  In 

2009, Govey testified at the penalty phase of a trial prosecuted by Assistant Deputy District 

Attorney Ebrahim Baytieh (“Baytieh”).  However, in his testimony, Govey never stated 

that he was an active participant in PEN1.  (See Reporter’s Transcript (Trial), People v. 

Billy Joe Johnson, Super. Ct. Orange County, No. 07CF2849, Oct. 27, 2009, pp. 2535-

2538, attached herein Exhibit L3.) 
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Additionally, Abdelmuti spoke about the relationship between PEN1 and the Aryan 

Brotherhood: 

PEN1 and Aryan Brotherhood have a very close working relationship.  

. . . 

By using PEN1, PEN1 runs on the main lines, they control PEN1 and 

PEN1 will control the main lines, they will collect drug debts and commit 

assaults on behalf of Aryan Brotherhood, and maintain control of prison 

yards.  And that again will transfer out to the streets, when there is a PEN1 

member on the street, that PEN1 gang member will take a shot-caller status 

and control the streets, until an Aryan Brotherhood member gets out and that 

person will take charge.  But PEN1 will always take instructions from Aryan 

Brotherhood.  (Exhibit H3, at p. 230.) 

Regarding Govey specifically, Abdelmuti testified: “A.  Yes, he has had some 

association with Aryan Brotherhood.  Q.  Do you know if he has been documented as such 

by the California Department of Corrections as an Aryan Brotherhood associate?  A.  Yes, 

he has.”  (Exhibit H3, at p. 244.) 

iii.  Undisclosed Informant Testimony Impeaching Govey, 

Abdelmuti, and Tunstall 

 On or about January 24, 2014, the prosecution disclosed to Govey a proffer of an 

inmate named Jason Fenstermacher.  (Transcript of Interview of Jason Fenstermacher, Jan. 

26, 2012, attached herein as Exhibit M3.)  The proffer was attended by members of the 

OCSD, including Deputy Bill Beeman, and Deputy District Attorney Mendelson, who was 

prosecuting Fenstermacher for attempted murder for the benefit of the Aryan Brotherhood 

at the time.  (Exhibit M3, at pp. 3-4; Minutes in People v. Fenstermacher, Super. Ct. 

Orange County, No. 09CF0481, attached herein as Exhibit N3.)  Fenstermacher’s case was 

pending trial for more than five years after it was filed.  (Exhibit N3.)  Then, on August 1, 

2014, Fenstermacher pled guilty and was sentenced to 11 years in state prison with credit 

for over 12 years—thereby permitting Fenstermacher to be released from custody on the 

date of his plea.  (Exhibit N3.) 
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iv.  Fenstermacher’s Testimony at Trial of Co-Defendant 

and Proffer—People v. Govey 

 Fenstermacher testified against his co-defendant on April 24 and 25, 2012.  

(Minutes in People v. Langsdon, Super. Ct. Orange County, No. 09CF0481, attached 

herein as Exhibit O3.)  Fenstermacher apparently became a jailhouse informant near the 

time of his proffer.  Before becoming an informant, he was both an Aryan Brotherhood 

member and a high-ranking member of PEN1.  

 During his proffer, Fenstermacher provided information about PEN1 and the Aryan 

Brotherhood.  Fenstermacher described an attempt to kill Govey: “I want to say it was the 

end of 2006/early 2007 . . . that I got brought into PEN1.  And I hit Joey Govey.  I actually 

went home and I came back to Chino, and I stabbed Joey Govey on the yard.”  (Exhibit 

M3, at p. 28.)  Fenstermacher stabbed Govey because Donald Maza (“Maza” or “Popeye”) 

told him to.  (Exhibit M3, at p. 29.)
147

  In fact, there was a standing order by the Aryan 

Brotherhood to kill Govey: “That was the object, was to kill him.  He was in the hat with 

the brand, and what that means is that you’re not coming out.  You’re to be killed.”  

(Exhibit M3, at p. 32.)  In 1996, the Aryan Brotherhood put Govey “in the hat” (in other 

words, “[y]ou’re to be killed”) for speaking badly about a “brother,” when Govey was not 

a brother himself.  (Exhibit M3, at pp. 32, 37.)  Because, “you can’t smut up a brother 

when you’re not a brother.”  (Exhibit M3, at p. 37.)  In fact, Govey remains “in the hat with 

the brand” to this day.  (Exhibit M3, at pp. 32, 37-38.)  

When Fenstermacher made his attempt on Govey’s life, he was not alone.  

Fenstermacher was accompanied by PEN1 members Sam Hardcastle (“Hardcastle” or 

“Whiskey”) and Jeffrey Paxton (“Paxton”).  (Exhibit M3, at pp. 32-33.)  According to 

Fenstermacher, the plan was for Paxton to hold Govey down in a headlock “and I was to 

                                              

147
 In fact, the assault on Govey helped bring Mazza into the Aryan Brotherhood “brand”: 

“Because I do believe it got confirmed like a month or two after . . . Joey was hit.  I think 

that played a big part in it, because it showed Don’s influence over the rest of PENI [sic].”  

(Exhibit M3, at pp. 145-147.) 
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stab him . . . in his neck until -- until we -- we killed him.”  (Exhibit M3, at pp. 32-33.) 

Fenstermacher made it very clear that his orders from the Aryan Brotherhood were 

to kill Govey, not merely to harm him: “[Maza] actually wrote a kite . . . saying that Joey 

Govey, if he gets yard, is to be killed.  So, --  Inv. Beeman:  Not—just killed?  J. 

Fenstermacher:  Killed.  Inv. Beeman:  Really?  J. Fenstermacher:  Yes.  Not stabbed, 

killed.” (Exhibit M3, at pp. 29-30.)  Later in the interview, Mendelson asked again if PEN1 

really wanted Govey dead: “DDA Mendelson:  Going back to the hit on Govey. . . . There 

was no doubt that that was supposed to be --  J. Fenstermacher:  That was supposed to be 

killed.  Yes, sir.”  (Exhibit M3, at p. 147.)  However, Fenstermacher was unsuccessful in 

his attempt to kill Govey because “the plastic piece . . . broke off in his head.”  (Exhibit 

M3, at pp. 32-33.)  Fenstermacher subsequently apologized to Maza for “botching the 

attempt,” and assured him that he “tried [his] best.”  (Exhibit M3, at p. 35.) 

During his debriefing, Fenstermacher suggested that charges be brought against 

Maza for the attempted murder of Govey:  

Inv. Beeman:  Hmm.  Now, I know you got some more stuff.  I know Don -- 

Don Maza’s getting out soon.  

J. Fenstermacher:  Correct.  

Inv. Beeman:  Do you have anything on him?  

J. Fenstermacher:  Well, just the murder of -- of Joseph Govey.  I don’t know 

what the statute of limitations on that, but I believe --  (Exhibit M3, at pp. 

139-140.) 

At this point in the interview, Mendelson interrupted Fenstermacher, and again returned to 

the subject of whether Maza really tried to kill Govey:  

DDA Mendelson:  You said Govey, but you meant -- 

J. Fenstermacher:  No, Govey.  

Inv. Beeman:  Govey.  He wanted him killed.  (Exhibit M3, at p. 140.) 

Fenstermacher also informed Mendelson and Beeman that the plastic piece had been 

found, and a report of the incident had been written.  (Exhibit M3, at p. 143.)  

Fenstermacher then assured his interviewers that he was willing to testify against Maza.  

(Exhibit M3, at pp. 143-144.) 
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Additionally, Fenstermacher described a more recent Aryan Brotherhood attempt on 

Govey’s life.  About a month before the debriefing, a member of the Aryan Brotherhood, 

Rick Rainey, had told Matthew Stevens (“Droopy”) to assault Govey in the shower.  

(Exhibit M3, at pp. 38-39.)  Fenstermacher added that Rainey wanted to kill Govey in 

order to gain respect for himself and Droopy within the Aryan Brotherhood:  

J. Fenstermacher:  He was hoping he would kill two birds with one stone.  

. . .  

Save Droopy’s face . . .  and kill Govey, which would make Rick look good 

to his brothers.   

. . . 

Because Rick would be the one that finally had Govey killed.  Govey has 

been stabbed or assaulted numerous times.  So, he’s been -- people are trying 

to kill him a lot and they haven’t succeeded.”  (Exhibit M3, p. 40.)  

Fenstermacher emphasized that Rainey’s desire to kill Govey was not personal, but was 

purely the result of Govey’s status of being “in the hat”: “So, he -- Rainey says he doesn’t 

have anything personal against Govey, but he is in the hat and was given a chance, and so, 

unfortunately, he is to be killed. . . . For sure.  Without a doubt.”  (Exhibit M3, at p. 41.)  

Investigator Beeman followed up, asking if the kill order on Govey was irreversible: 

“That’s—that’s irreversible right there?”  (Exhibit M3, at p. 41, emphasis added.)  To 

which Fenstermacher responded, “Irreversible.”  (Exhibit M3, at p. 41, emphasis added.)  

Furthermore, the Brotherhood also placed Govey on “non-communication,” which, 

according to Fenstermacher, “means no talking.  Don’t pass anything for him.  Nothing to 

do with him.”  (Exhibit M3, at pp. 43-45.) 

Moreover, during the interview, there was an at-length discussion about an alleged 

hit put on Deputy DA Mendelson by PEN1.  Fenstermacher did not know if Govey was 

personally involved in putting the hit on Mendelson, but he suggested that if Govey had 

been, the hit would be considered less “legitimate” than if it had been ordered by a “killer” 

like “B.J.”—Billy Joe Johnson.  (Exhibit M3, at pp. 178-179.)  Fenstermacher explained 

that “Govey’s name carries no weight, and B.J.’s does because people are scared to cross 

B.J., because B.J. is a killer.  But Joey’s not.”  (Exhibit M3, at pp. 178-179.) 
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These statements by Fenstermacher are inconsistent with the testimony of Frosio, 

Tunstall, and Abdelmuti regarding Govey’s association with the Aryan Brotherhood.  Most 

likely they would have damaged the witnesses’ credibility on other key aspects of their 

testimony—both regarding Govey’s PEN1 association and the alleged solicitation to 

commit murder. 

In keeping with the discovery pattern in informant cases seen throughout this 

motion—particularly when the informant evidence is helpful to the defendant—the 

discovery of the Fenstermacher debriefing was inexplicably delayed in Govey’s case and 

apparently never provided in co-defendant Williams’ case.  (Exhibit F11.)  The decisions: 

(1) to introduce testimony presenting Govey as an active associate of the Aryan 

Brotherhood; (2) not to call Fenstermacher as a witness at the grand jury; or (3) at the very 

least, to inform the grand jury of critical information pertaining to Govey’s actual 

relationship with the Aryan Brotherhood, appears to be a purposeful effort to mislead the 

grand jury and deprive it of critical evidence impeaching Frosio, Abdelmuti, and Tunstall.  

v.  Deputy Tunstall 

At the Dekraai hearings, Tunstall maintained his story that Govey was both an 

associate with the Aryan Brotherhood and a PEN1 gang member.  (Exhibit C, at p. 5159.)  

He testified, “I have been looking into Govey for years. . . . I knew he had political issues 

[with the Aryan Brotherhood], but I believe he still had a good standing.  He wasn’t on a 

Hard Candy List to be killed that I am aware of.”  (Exhibit C, at pp. 5159-5160.)  Tunstall 

opined so, despite Govey’s insistence to Tunstall that he had been in trouble with the 

Aryan Brotherhood from the early 1990s, multiple attacks (including the 2007 stabbing) on 

Govey in the jails, Fenstermacher’s statements about Govey being “in the hat,” and an 

irreversible Aryan Brotherhood order to kill Govey on sight.  (Exhibit C, at p. 5161; 

Exhibit M3, at pp. 32, 38-41.)  When confronted with Fenstermacher’s proffer—wherein 

he stated that less than a month beforehand another Aryan Brotherhood member had 

attempted to kill Govey—Tunstall claimed he did not recall that fact and even if he did, it 

possibly “could be” significant in analyzing Govey’s association with the Aryan 
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Brotherhood.  (Exhibit C, at pp. 5169-5170.)   

 When asked directly whether he had made the right call about Govey’s status with 

the Aryan Brotherhood given Fenstermacher’s testimony, Tunstall stated, “Well, obviously 

something has changed by Fenstermacher saying what he said, but in the context of what I 

know, I don’t believe Fenstermacher is aware of these other things that he had been 

involved in and so, yes, I believe I was correct.”  (Exhibit C, at p. 5203.)  In essence, 

Tunstall asserted that he had better information on the Aryan Brotherhood than 

Fenstermacher, who Tunstall characterized as a validated Aryan Brotherhood associate in 

good standing.  (Exhibit C, at pp. 5170, 5203-5204.)  

vi.  Deputy District Attorney Mendelson 

Mendelson’s testimony at the Dekraai hearings made clear that when he charged 

Govey with conspiracy to commit murder in 2012, he had the following information: 

Govey had been stabbed or assaulted numerous times by PEN1 members; PEN1 and Aryan 

Brotherhood associates attempted to murder Govey in 2007 on direct orders from the 

Aryan Brotherhood; the contents of Frosio’s letter to AUSA Takla (including Govey’s 

supposed solicitation to murder Mendelson); and Tunstall’s report, wherein he stated that 

he had a potential case against Govey for solicitation of murder.  (Exhibit C, at pp. 5246-

5252.)  Yet Mendelson “did not tell Deputy Tunstall or give him a copy of the 

[Fenstermacher] proffer.”  (Exhibit C, at p. 5256.)   

Sanders squarely asked Mendelson about his conduct in the Govey case, and about 

keeping critical information from the grand jury who indicted Govey for soliciting murder.  

(Exhibit C, at pp. 5256-5260.)  Mendelson finally conceded, “Now, you can point and 

nitpick and take stuff out of context and say, well, . . . there was evidence from 

Fenstermacher, whether it’s believable or not, in 20-20 hindsight, maybe that should have 

been out there.  There are other reasons why it wasn’t put out.  It’s on me.”  (Exhibit C, at 

p. 5260.)  Mendelson continued: 

And I will make one thing absolutely certain for everybody in this 

room.  It was not part of any conspiracy with the D.A. and the sheriffs or 

anybody else to hide information from the defendants.  
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. . . 

In hindsight, yes, probably should have. 

. . .  

. . . So if you want to constitute it as Brady, it’s on me.   

Did I make a conscious decision?  I don’t really know if I made a 

conscious decision.  I just didn’t do it.  Being an average guy, doing an 

average job, it just didn’t dawn on me.  I didn’t see the forest through the 

trees.   

But, no, I didn’t discover it, and, no, Seth Tunstall was not privy to it.  

(Exhibit C, at pp. 5260-5261.)    

b.  The Trial of Billy Joe Johnson 

In 2009, Billy Joe Johnson (“Billy Joe”)
148

 was convicted of special circumstances 

murder, and the case proceeded to penalty phase.  (Redacted Minutes in People v. Johnson, 

Super. Ct. Orange County, No. 07CF2849, attached herein as Exhibit P3.)  Govey testified 

during the penalty phase of Billy Joe’s trial.  (Exhibit P3.)  Essentially, the evidence was 

designed to show that despite the fact that there was an Aryan Brotherhood order to have 

Govey killed on sight, which Johnson refused, demonstrated favorable evidence relevant to 

mitigation. 

During the guilt phase, Tunstall had testified that the California Department of 

Corrections had validated Govey as an Aryan Brotherhood associate in 1991.  (Reporter’s 

Transcript (Trial), People v. Billy Joe Johnson, Super. Ct. Orange County, No. 07CF2849, 

Oct. 13, 2009, p. 1823, attached herein as Exhibit Q3.)  However, Tunstall also conceded 

that he had “receive[d] information that there was a period of time in the ‘90’s, up to 

recently, that where Govey was out of favor with the Aryan Brotherhood structure.”  

(Exhibit Q3, at p. 1823.) 

Later, Assistant District Attorney Baytieh confirmed that Tunstall monitored a 

phone conversation on May 18, 2007, wherein “there [wa]s a reference by Mr. Johnson to 

‘Joey got stabbed up or something like that in Chino.’”  (Exhibit Q3, at p. 1828.)  Tunstall 

                                              

148
 Billy Joe Johnson will hereafter be referred to by his first name, “Billy Joe,” to avoid 

confusion with OCDA Investigator Ron Johnson. 
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acknowledged his familiarity with the stabbing, which, as discussed above, was perpetrated 

by Fenstermacher in 2007.  (Exhibit Q3, at pp. 1828-1829.)  Baytieh then asked Tunstall, 

“Were you familiar that this is the Joseph Govey you told us that, starting in the early ‘90s 

up until he got this stabbing, he was in trouble, kind out of line with the Aryan 

Brotherhood, correct?”  (Exhibit Q3, at p. 1829.)  To which Tunstall answered, “Correct.”  

(Exhibit Q3, at p. 1829.) 

c.  The Trial of Shirley Williams (11CF2247) 

Deputy D.A. Costello made her first appearance in People v. Williams on April 16, 

2012.  (Minutes in People v. Williams, Super. Ct. Orange County, No. 11CF2247, attached 

herein as Exhibit R3.)  On March 20, 2013, Deputy Abdelmuti testified at the trial of 

Shirley Williams, whose case had previously been severed from Govey’s case.  Abdelmuti 

provided his opinion and its basis, to establish the gang enhancements (Pen. Code § 

186.22(b)).  (Reporter’s Transcript (Trial), People v. Williams, Super. Ct. Orange County, 

No. 11CF2247, Mar. 18 and 20, 2013, attached herein as Exhibit S3.)  The gang 

enhancements hinged—almost exclusively—on the credibility of Abdelmuti’s assertion 

that Govey was a member of PEN1.
149

  Abdelmuti testified that he became 

[f]amiliar with Mr. Govey from first meeting him the early 2000s when he 

was an inmate at the Theo Lacy Jail.  I’ve had several conversations with him 

as well as dealings and investigation related to him.  I’ve also conducted a 

gang background on Mr. Govey, and I have testified as an expert in a grand 

jury indictment related to Mr. Govey.  (Exhibit S3, at p. 64.) 

According to Williams’ defense counsel, Fred McBride, he never received 

Fenstermacher’s proffer prior to the trial.  (Exhibit F11.)  Therefore, Fred McBride never 

knew that Informant Fenstermacher was a source of significant Brady evidence, which, if 

                                              

149
 Costello’s questioning of Abdelmuti did not reference her questioning of Govey’s 

purported association with the Aryan Brotherhood.  However, to her credit, she did ask 

whether “PEN1 [is] influenced by any other white racist groups?”  (Exhibit S3, at p. 63.)  

And Abdelmuti explained that “PEN1 is influenced by a prison gang that’s called Aryan 

Brotherhood.”  (Exhibit S3, at p. 63.)   
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discovered, would have allowed him to significantly damage Abdelmuti’s credibility as a 

gang expert generally, and specifically regarding his opinion as it related to Govey and 

Williams.  Whether Mendelson hid the Fenstermacher proffer from Abdelmuti and even 

possibly Costello, are questions for each of the identified witnesses.  Additionally, if 

Costello claims that she did not know about Fenstermacher’s proffer prior to discovering it 

to Govey in 2014, she should explain why she has still not informed Williams’ counsel of 

the newly discovered evidence relevant to Abdelmuti’s credibility. 

 In the aftermath of her trial, Shirley Williams filed a petition for writ of habeas 

corpus, dated November 4, 2014, and attached herein as Exhibit T3.  She alleged that the 

prosecution’s Brady violation in not disclosing Fenstermacher’s proffer deprived her of a 

fair trial.  (Exhibit T3, at p. 3.)  On May 22, 2015, the court signed a stipulated order that 

the enhancements filed pursuant to Penal Code sections 186.22(b)
150

 and 667(a)(1)/1192.7 

be dismissed.  (Order Granting Habeas Relief, People v. Shirley Williams, Super. Ct. 

Orange County, No. M-16007, filed May 22, 2015, attached herein as Exhibit U3.)  This 

permitted a resentencing, which required that Williams not serve any additional time in 

custody.  (Exhibit U3, at p. 2.) 

i.  Discovery of Informant Evidence in People v. Govey 

Defendant Govey repeatedly requested for the prosecution to provide evidence 

related to the informant witnesses in his case.
151

  On February 27, 2014, Costello 

responded on behalf of the prosecution.  (People’s Response to Motion to Compel 

Discovery, People v. Govey, Super. Ct. Orange County, No. 12ZF0134, filed Feb. 27, 

                                              

150
 Although the order technically states, “. . . the enhancements pursuant to Penal Code 

section 186.22(a) as to Counts 1 and 3 are dismissed,” the order undoubtedly was referring 

to subdivision (b)—as subdivision (a) refers to the substantive gang charge rather than the 

enhancement. 

151
 Govey filed a Motion to Compel Discovery on February 7, 2014, attached herein as 

Exhibit V3; a Notice of Motion to Compel Discovery on April 21, 2014, attached herein as 

Exhibit W3; and a Motion for Sanctions for Failure to Comply with Discovery dated May 

2, 2014, attached herein as Exhibit X3. 
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2014, attached herein as Exhibit Y3.)  It represented that the prosecution would comply 

with the motion with the exception of three of the items.  (Exhibit Y3.)  Costello did not 

include “Item 41” from the request as being among those to which she was lodging an 

objection.  As such, the prosecution was clearly indicating that it would provide the 

documents requested in Item 41: 

41.  Any and all reports, audio or video recordings, documentation of 

informants related to Joseph Govey at any time, whether for police, sheriff, 

FBI, secret service etc., including those testified to at the Grand Jury by 

Huntington Beach Police Officer Michael Reilly.  (Exhibit V3, at pp. 4, 15) 

The availability of evidence of notes, reports, and writings related to these 

witnesses—and long since mandated under Brady for disclosure even in the absence of 

discovery litigation—hardly seems disputable.  Yet, on May 16, 2014, counsel for Govey 

appeared in court on a Motion for Sanctions for a failure of discovery compliance, still 

having not received informant materials, according to counsel.  (Reporter’s Transcript 

(Pretrial Hearing), People v. Govey, Super Ct. Orange County, No. 12ZF0134, May 16, 

2014, p. 41, attached herein as Exhibit Z3.)  Costello stated, “My recollection is that I had 

agreed without the need for the court to get involved in almost all of the items; that that 

there were only two left when we went to the hearing.”  (Exhibit Z3, at p. 41.)  Costello 

said that she had recently turned over discovery, but this did not appear to encompass notes 

or reports on the informants.  She further explained, 

Also, I think there’s a large number of these items where nothing 

exists but the Sheriff’s Department did not tell me they don’t exist.  So now 

I’ve had to go back and say “I never got anything on these items.  I need you 

to be specific.”  They tell me they do not exist.  That is being done right now. 

The two deputies are both out -- one’s out of the country, one’s out of 

the state.  They return on Monday.  But I told them this was very important 

for today’s hearing so they both summarized for me in e-mails what they 

think do not exist.  And when they come back to work on Monday, they will 

go back to confirm and let me know.  (Exhibit Z3, at p. 43.) 

Counsel for Govey responded, 

The grand jury testimony had three custodial informants testify.  

These custodial informants are also informants on other cases.  They 

admitted that in the grand jury. . . .  
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I have got nothing, no reports or anything for these custodial 

informants to -- who else they’ve informed about, their debriefings when 

they were informing, their conversation with the jail.  (Exhibit Z3, at p. 44.) 

Costello replied, 

And as to Alexander Frosio, Arthur Palacios, Carl Johnson, and 

Marcel Irizarry, I have given what I have or I have requested any audio 

interview with those suspects.  And those are what I’m waiting to hear on 

because I did not -- I think she’s received of what she’s asked for, she 

received two audio recordings and we’re still -- I’m still looking for one, two, 

three, four, five.  (Exhibit Z3, at p. 45.) 

It reasonably appears—particularly in light of the failure to provide informant notes 

since the filing of the case—that Sheriff’s deputies (or Costello) were simply denying the 

existence of an informant file or the collection of notes from Frosio.  But, of course, notes 

exist.  This is not asserted simply because Frosio spoke of them repeatedly in his testimony 

before the grand jury—and lacked any rational reason for fabricating the writing of notes.  

In a letter to the United States Attorney’s Office—in which Frosio sought to provide 

evidence against fellow inmates—he attached notes, which touch upon a number of 

subjects (including a brief reference to the purported solicitation to commit murder 

involving Govey).  (Exhibit D3, at pp. 6-11.)  The letter begins, 

Hello sir, my name is Alexander Frosio . . ., I am an inmate housed at Orange 

County Jail.  My case no. . . . . 

I’m writing you because I believe I may be able to benefit us both.  

I’m willing to help you out in anyway [sic] I can, in hopes you can help me 

out aswell [sic], I’ve included some samples of my work.  (Exhibit D3.) 

In a single-page letter, Frosio states that: 

Any information regarding Ontario Black Angels, Chino Sinners, etc Ill [sic] 

give only after Im [sic] given my orange band back or red.  Then we will go 

from their [sic]; and I mean good stuff; most of the information I provided 

Deputy Larson was over a year old thats [sic] why some didnt [sic] check 

out.  (Undated single-page letter written by Frosio, attached herein as Exhibit 

A4.) 

This single-page letter confirmed that Frosio had been providing information to 

Deputy Larson, a former member of the Special Handling Unit.  And, of course, it is 
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illogical to believe that Frosio fabricated that he wrote notes that led to evidence that did 

not “check out.”  Frosio, who very much wanted a relationship with the government, would 

not have falsely claimed that he gave unsubstantiated evidence in order to win the 

government over to his side.  On the other hand, a prosecution team relying upon Frosio 

had plenty of reasons for claiming it was unable to locate notes, which proved him to be 

unreliable—just as prosecution teams connected with Moriel and Perez suggested that they 

were in the dark about evidence devastating their witnesses’ credibility. 

Moreover, it is not credible that Mendelson called Frosio (or Art) as a witness 

before the grand jury without reviewing his notes or interviewing him, or most likely both 

(though perhaps he would conveniently claim, much like Deputy District Attorney Petersen 

did, that he also does not read critical discovery prior to calling informant witnesses.)  

Nonetheless, the Govey prosecution team has still not provided notes or reports pertaining 

to their in-custody witness (with the exception of the letter to the United States Attorney’s 

Office, which included an attached single page of Frosio’s notes).  (Exhibit B3, at pp. 6-7; 

Exhibit A4.) 

On June 6, 2014, Costello informed counsel for Govey that the prosecution had 

located informant discovery.  (Motion to Compel Discovery and for Sanctions, People v. 

Govey, Super. Ct. Orange County, No. 12ZF0134, filed July 2, 2014, p. 14, attached herein 

as Exhibit B4.)  What suddenly led to the recognition of informant discovery? 

d.  Frosio Emerges As Possible Informant in Capital Case—People 

v. Richard Raymond Ramirez 

 On March 20, 2008, the court vacated Ramirez’s conviction and sentence of death.  

(Minutes in People v. Ramirez, Super. Ct. Orange County, No. C-53262, p. 4, attached 

herein as Exhibit E3.)  That same day, the People filed an information, which was 

ultimately amended to allege one count of Penal Code section 261, subdivision (2) [rape by 

force or violence], enhanced pursuant to Penal Code section 12022.3; and one count of 

Penal Code section 187, subdivision (a) [murder - first degree], enhanced pursuant to Penal 

Code sections 12022, subdivision (b), and 190.2, subdivision (a)(17)(iii).  (Exhibit E3, at 
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pp. 1, 4, 12.)  The information further alleged a prior conviction pursuant to Penal Code 

section 667, subdivision (a); and a prison prior pursuant to Penal Code section 667.5.  

(Exhibit E3, at p. 1.)  On May 8, 2013, the case proceeded to jury trial.  (Exhibit E3, at p. 

18.)  On May 15, 2013, the jury found Ramirez guilty of both counts, and the related 

enhancements.  (Exhibit E3, at pp. 22-23.)  On May 20, 2013, the penalty phase 

commenced.  (Exhibit E3, at p. 24.)  On June 3, 2013, the jury returned deadlocked, and 

court declared a mistrial and excused the jury.  (Exhibit E3, at pp. 28-29.)  A retrial on the 

penalty phase was set for April 25, 2014.  (Exhibit E3, at p. 30.) 

i.  Penal Code Section 1050 Motion and the OCPD 

Investigation Reports 

 On May 28, 2014, defense counsel for Richard Ramirez filed a Motion for 

Continuance on the case.  (Notice of Motion for Continuance, People v. Ramirez, Super. 

Ct. Orange County, No. C-53262, filed May 28, 2014, attached herein as Exhibit F3.)  

Attached to the motion were three reports documenting interviews with Frosio and two 

other inmates at the Orange County Jail.  (Exhibit F3, at pp. 13, 18, 23.)  The interviews 

were conducted as part of an investigation launched by defense counsel after learning that 

Ramirez’s jail life had changed significantly after a mistrial was declared in the penalty 

phase of his case.  (Exhibit F3, at p. 3.)  The investigation and reports are discussed more 

fully below.  

 Following a hung jury in the penalty face of Ramirez’s case on June 3, 2013, a 

retrial was scheduled for April 25, 2014.  (Exhibit F3, at p. 2.)  On March 27, 2014, the 

defense received a report dated June 18, 2013, written by OCSD Deputy Brian Murray 

(“Murray”).  (Exhibit F3, at p. 2.)  The report documented two searches of Ramirez’s cell 

that occurred on June 11 and June 18, 2013.  (Exhibit F3, at p. 2.)  Neither of these 

searches turned up any contraband or any type of wrongdoing by Ramirez.  (Exhibit F3, at 

p. 2.)  According to the report, OCDA Investigator Steve Walker (“Walker”) instructed the 

OCSD to search Ramirez’s cell.  (Exhibit F3, p. 2.)  Senior Deputy DA Yellin later 
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admitted to defense counsel that he instructed Investigator Walker—on multiple 

occasions—to order the searches of Ramirez’s cell.  (Exhibit F3, at p. 2.)  

 Prior to the April 25, 2014 retrial date, Ramirez’s counsel obtained information that 

in the summer of 2013, Special Handling began searching Ramirez’s cell with alarming 

frequency.  (Exhibit F3, at pp. 5, 9.)  This was significant to defense counsel, as they also 

obtained information that Ramirez’s cell had never been searched by Special Handling 

prior to the summer of 2013, despite the fact that Ramirez had been at the Orange County 

Jail since 2008.  (Exhibit F3, at pp. 5, 9.)  Defense counsel also discovered that an 

informant, Frosio, had been targeting Ramirez in two ways: (1) Frosio was attempting to 

gain information about Ramirez’s case; and (2) Frosio was attempting to persuade Ramirez 

to engage in illegal activities within the jail.  (Exhibit F3, at pp. 3-6, 10.) 

 On April 25, 2014, defense counsel requested more information from Deputy DA 

Yellin on Frosio’s relationship with the OCDA and law enforcement.  (Exhibit F3, at pp. 3, 

10.)  Deputy DA Yellin said he would investigate the matter.  (Exhibit F3, at pp. 3, 10.)  

On May 2, 2014, Deputy DA Yellin e-mailed defense counsel that Frosio was not an active 

informant.  (Exhibit F3, at pp. 4, 10.)  Furthermore, Deputy DA Yellin advised defense 

counsel that Frosio was not in his office’s informant database.  (Exhibit F3, at p. 10.)  

On May 7, 2014, defense counsel brought to the court’s attention the case of Joseph Govey 

(12ZF1034) and Frosio’s efforts in that case as proof that Frosio was a government 

informant.  (Exhibit F3, at p. 4.)  Defense counsel also noted that Deputy DA Beth Costello 

was also prosecuting Frosio’s case.  (Exhibit F3, at p. 4.)  Deputy DA Yellin responded by 

telling the court that he knew nothing about Frosio, claiming that law enforcement had 

never actively attempted to obtain information from Ramirez and specifically denied doing 

so through Frosio.  (Exhibit F3, at p. 4.)  However, after the court stated that any notes 

written by Frosio pertaining to Ramirez should be turned over, Deputy DA Yellin said that 

he would look into the existence of any notes.  (Exhibit F3, at p. 4.) 

 On May 12, 2014, Deputy DA Yellin discovered to defense counsel a report 

written—that same day—by OCDA Investigator Walker.  (Exhibit F3, at p. 4.)  
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Investigator Walker based the report upon an interview of Frosio, which he conducted on 

May 7, 2014.  (Exhibit F3, at p. 4.)  In the report, Walker wrote that Frosio admitted that he 

took notes on Ramirez’s actions in jail.  (Exhibit F3, at p. 4.)  Frosio further stated that he 

turned these notes over to OCSD Deputy William Dow (“Dow”).  (Exhibit F3, at p. 4.)  

However, in Deputy DA Yellin’s next breath, he informed defense counsel that those notes 

obtained by Deputy Dow from Frosio could not be retrieved because Deputy Dow was in 

the process of being fired.  (Exhibit F3, at pp. 4-5, 11.)  Defense counsel continued 

investigating and interviewed Frosio, as well as two other inmates, Gordon Bridges 

(“Bridges”) and William Fischer (“Fischer”).  (Exhibit F3, at pp. 5, 11.) 

1.  OCPD Interview with Alexander Frosio 

a.  Interview of Informant Frosio Provides 

Insights into Jailhouse Informant Operation 

 On May 19, 2014, OCPD Investigator Alfonso Ochoa (“Ochoa”) and Deputy Public 

Defender Seth Bank (“Bank”) visited Frosio at the Orange County Jail.  (Exhibit F3, at p. 

13.)  The day prior, Bank and Ochoa had attempted to interview Frosio through a glass-

partitioned visiting booth.  (Exhibit F3, p. 13 fn.1.)  Frosio refused to be interviewed over 

the telephone and suggested face-to-face contact.  (Exhibit F3, at p. 13 fn.1.)  Frosio 

informed Bank and Ochoa that, after they visited him on May 18, an OCSD deputy 

approached him and warned him to be careful what he told Ochoa and Bank.  (Exhibit E2, 

at p. 13.)  Frosio stated he did not know the identity of the deputy, and only described him 

as “tall.”  (Exhibit F3, at p. 13.)  He further stated that during his interview with OCDA 

Investigator Walker, he felt intimidated by the presence of an OCSD deputy.  (Exhibit F3, 

at p. 13.)   

 Despite being threatened by the OCSD, Frosio admitted to Bank and Ochoa that he 

was indeed an informant working closely with law enforcement to obtain information on 

other inmates in the jail.  (Exhibit F3, at pp. 13-14.)  Frosio called his labors for law 

enforcement “work[ing] on” inmates.  (Exhibit F3, at p. 14.)  Frosio stated that he began 

his informant work in 2010, after he was arrested for his pending case (10CG3189), which 
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carried a potential life term.  (Exhibit F3, at pp. 10, 16.)  He stated he was seeking leniency 

in his own case in exchange for his work as an informant.  (Exhibit F3, at pp. 13-15.)  

However, at the time of the interview with Bank and Ochoa, he expressed, “I haven’t 

gotten shit yet”—in regards to consideration on his pending 2010 case.  (Exhibit F3, at pp. 

13-14.) 

 Frosio told Bank and Ochoa how he knew which inmates to target.  (Exhibit F3, at 

p. 14.)  He would get requests from deputies, but how the requests were communicated 

would depend on the deputy who was seeking information.  (Exhibit F3, at p. 14.)
152

  Some 

deputies, said Frosio, were more discreet than others in how they would communicate their 

requests.  (Exhibit F3, at p. 14.)  Frosio recalled deputies Larson and Murray were more 

careful in how they would phrase their requests for information.  (Exhibit F3, at p. 14.)  

Larson would simply ask him to “‘take notes’” on a targeted inmate.  (Exhibit F3, at p. 14.)  

Whereas, other deputies, such as Deputy Dow, were more “‘straight up’” in their requests.  

(Exhibit F3, at p. 14.)  For example, Dow would tell Frosio to “‘keep an eye on certain 

people.’”  (Exhibit F3, at p. 14.)  

 Frosio also discussed the different types of information that deputies instructed him 

to seek from his fellow inmates.  (Exhibit F3, at p. 14.)  Generally, when he worked on 

inmates, he would seek information about their jail violations and their pending cases.  

(Exhibit F3, at pp. 14-15.)  However, sometimes deputies asked him for general 

information, such as what he knew about crimes that were happening out on the streets.  

(Exhibit F3, at p. 14.)  Some deputies asked about gang politics, such as why a specific 

gang was “green lit” (being targeted for assault).  (Exhibit F3, at p. 14.)  Others yet asked 

him to find what Frosio labeled “admin stuff,” such as instances where inmates violated 

jailhouse rules or if they were plotting anything nefarious within the jails.  (Exhibit F3, at 

                                              

152
 Frosio said that he sometimes gathered information from inmates on his own, without 

any request from deputies.  (Exhibit F3, p. 14.)  In these instances, Frosio would still hand 

over his notes and discoveries to deputies hoping for consideration in return for his 

information.  (Exhibit F3, pp. 14-15.) 
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p. 14.)  Some deputies directed him to target specific inmates for information about their 

cases or violations.  For example, “Frosio recalled Deputy Larson asking him to 

specifically target Leo[nel] Vega from Delhi.”  (Exhibit F3, at p. 14.)  

 In addition to explaining how he received requests from law enforcement and the 

wide range of activities he was asked to document, Frosio also discussed the methods he 

used to obtain information—how he “worked on” inmates.
153

  He used dayroom to build 

trust with inmates by engaging them in conversation, and then to ask them questions to 

further his information-gathering efforts.  (Exhibit F3, at p. 14.)  Sometimes he would build 

personal rapport with the target and collect information that way.  (Exhibit F3, at p. 14.)  

Other times, he would build rapport with inmates he knew had information about a target, 

and then question them.  (Exhibit F3, at p. 14.)  Frosio recalled having “worked on” several 

inmates, listing “Richard Ramirez, Joseph Govey, Jason Feleni [sic], Richard Briggs, 

Leo[nel] Vega, and Andrew Perez;” though, that list was not exhaustive.  (Exhibit F3, at p. 

16.) 

 Frosio further discussed how he communicated his findings to law enforcement.  

(Exhibit F3, at pp. 14-16.)  Frosio said that he would memorize conversations he had with 

inmates during dayroom, and then document them in notes.  (Exhibit F3, at p. 14.)  Also, 

deputies would occasionally pull Frosio out his cell, and he would give his notes to law 

enforcement at these meetings.  (Exhibit F3, at pp. 14-15.)  Deputies would then read the 

notes and take them with them.  (Exhibit F3, at p. 15.)  Surely at these meetings there 

would be discussions about the notes and other activities/information not necessarily 

documented in the notes.  Frosio remembered taking notes on Leonel Vega for Deputy 

Larson, and subsequently handing those notes to Larson in a meeting.  (Exhibit F3, at p. 

14.)  

                                              

153
 Frosio stated that to his knowledge, he had never been moved closer to an inmate to 

ease the elicitation of information.  (Exhibit F3, at p. 14.)  Of course, it is possible he was 

simply not told the reasons why he was moved.  Alternatively, it is possible that target 

inmates were moved closer to him rather than vice versa. 
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 What forms of compensation did Frosio receive for all of his informant work?  

Although had not yet received any consideration in pending case (as discussed above), he 

had received several benefits in jail.  (See Exhibit F3, at pp. 13-14, 16.)  Frosio stated that 

he received material privileges, like magazines, extra food, and beef jerky.  (Exhibit F3, at 

p. 16.)  According to Frosio, he was additionally promised several more things in return for 

his cooperation.  (Exhibit F3, at p. 16.)  He was told by law enforcement that his fiancée 

and other acquaintances would be spared in his pending case, if he agreed to work as an 

informant.  (Exhibit F3, at p. 16.)  Moreover, specifically for his work in the Govey case, 

Frosio said that Deputy Tunstall promised him a deal for himself in his pending case.  

(Exhibit F3, at pp. 13-14.)  It is noteworthy that Deputy District Attorney Beth Costello 

was the prosecutor in both Frosio’s and Govey’s cases.  (Exhibit E, at pp. 14-15.)  

ii.  Frosio’s Informant Work in Action  

 Frosio gave Bank and Ochoa a very detailed account of his work in Ramirez, and it 

provides an important illustration of how the general methods described above are carried 

out with particular targets.  (Exhibit F3, at p. 15.)  Frosio stated that he and Ramirez were 

housed in the same module for about two years.  (Exhibit F3, at p. 15.)  According to 

Frosio, in those two years they had developed a “‘friendly’” relationship.  (Exhibit F3, at p. 

15.)  Frosio stated that after Ramirez’s trial ended in 2013, Deputy Dow pulled Frosio out 

of his cell and spoke with him about Ramirez.  (Exhibit F3, at p. 15.)  Frosio remembered, 

specifically, that it was after Ramirez’s trial ended because Ramirez had been going to 

court every day during his trial.  (Exhibit F3, at p. 15.)  Just as Frosio had previously 

described, Deputy Dow instructed him to “‘keep an eye’ on Ramirez” and told him that he 

“‘want[ed] to know everything [Ramirez was] doing’” in the jail.  (Exhibit F3, at p. 15.)  

Frosio said that while he liked Ramirez, he decided to inform on him in order to facilitate 

his own eventual release—telling Bank and Ochoa that he “wanted to see his family,” and 

“you know how it is.”  (Exhibit F3, at p. 15.) 

 After receiving his instruction, Frosio jumped into action and began “working on” 

Ramirez.  (Exhibit F3, at pp. 15-16.)  Frosio began hanging around Ramirez’s cell during 
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their dayroom.  (Exhibit F3, at p. 15.)  Ramirez and Frosio would engage in conversations 

from which Frosio would gather information and later document in notes.  (Exhibit F3, at 

p. 15.)  After he wrote his notes, he would hold them until deputies pulled him out of his 

cell.  (Exhibit F3, at p. 15.)  According to Frosio, he handed over all of his notes on 

Ramirez to Deputy Dow.  (Exhibit F3, at p. 15.)  Dow would read the notes in Frosio’s 

presence (and presumably discuss them with Frosio), and always then take the notes with 

him after their meeting.  (Exhibit F3, at pp. 15-16.)  Frosio said Deputy Dow never 

returned any of his letters containing information on Ramirez.  (Exhibit F3, at p. 16.) 

 Frosio admitted to providing Dow with information on Ramirez’s activities within 

the jail, specifically recalling two instances in which he told law enforcement that Ramirez 

was using drugs and that he was in possession of a syringe.  (Exhibit F3, at p. 16.)  

However, Special Handling Deputy Tutaje later informed Frosio that their own 

investigation into the allegations did not result in findings against Ramirez.  (Exhibit F3, at 

p. 16.)  Moreover, Frosio claimed that he never delivered notes containing information 

about Ramirez’s case to Deputy Dow, only information on Ramirez’s jail activities, 

because he had no problems with Ramirez and even “‘liked’” him.  (Exhibit F3, at p. 15.)  

 Frosio said he collected and turned over information on Ramirez for “at least three 

months.”  (Exhibit F3, at p. 15.)  He stopped targeting Ramirez only after Deputy Dow left 

his sector.  (Exhibit F3, at p. 16.)  According to Frosio, Deputy Dow was the first and only 

deputy to ask him to “work on” Ramirez.  (Exhibit F3, at p. 15.)  Frosio said he was not 

sure if he would receive anything for his work on Ramirez.  (Exhibit F3, at p. 16.)  

1.  OCPD Interview with Gordon Bridges 

 On May 14, 2014, Bank and Ochoa visited Gordon Bridges, an inmate at Theo 

Lacy.  (Exhibit F3, at p. 18.)  Bridges was housed with Ramirez and Frosio in Sector 38 of 

Mod O for several months.  (Exhibit F3, at p. 19.)  When asked about the relationship 

between Ramirez and Frosio, and Bridges detailed for the OCPD the various ways that 

Frosio attempted to “‘set up’” Ramirez and get him in trouble.  (Exhibit F3, at p. 18.)  

Specifically, Bridges said that Frosio attempted “for a number of months . . . to get 
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contraband into Mr. Ramirez’s cell,” so as to then alert the deputies of its existence.  

(Exhibit F3, at p. 18.)  Moreover, Frosio told Bridges that Dow and another Special 

Handling deputy had come to him, and told him they were interested in getting information 

on Ramirez.  (Exhibit F3, at p. 18.) 

 Around July or August of 2013, Frosio told Bridges he had been trying to work on 

Ramirez, and tried to enlist his help.  (Exhibit F3, at p. 18.)  Around this time, Frosio told 

Bridges that he himself had previously done this sort of work, calling them “assignments.”  

(Exhibit F3, at p. 19.)  Frosio initially approached Bridges and told him to help him have a 

“happy card”
154

 sent into Ramirez’s cell, as Bridges had the contacts to get one into the jail.  

(Exhibit F3, at p. 18.)  Bridges also remembered a couple of times when Frosio sought his 

assistance in planting a syringe in Ramirez’s cell.  (Exhibit F3, at p. 20.)  He attempted to 

persuade Bridges to join his efforts by telling him that cooperating with law enforcement 

came with benefits.  (Exhibit F3, at p. 20.)  Among the benefits Frosio listed were: 

consideration in Bridges’ case from the OCDA, fast food, magazines, and extra lunches.  

(Exhibit F3, at p. 20.)  Bridges considered aiding Frosio, but ultimately decided against it.  

(Exhibit F3, at p. 18.) 

 Bridges said that he did not help Frosio because they did not get along at the time.  

(Exhibit F3, at pp. 18-19.)  Bridges was angry that Frosio was forging his name on kites.  

(Exhibit F3, at pp. 18-19.)  Furthermore, Bridges doubted Frosio’s believability regarding 

the benefits he was receiving and doubted his representations about Ramirez.  (Exhibit F3, 

p. 20.)  Frosio had told Bridges that “Ramirez was a serial rapist and a molester.”  (Exhibit 

F3, at p. 20.)  However, according to Bridges, Frosio had a reputation for lying about what 

people were in jail for in order to turn inmates against other inmates.  (Exhibit F3, at p. 20.)  

In regards to the benefits that Frosio claimed to have received from deputies, Frosio had 

                                              

154
 Bridges explained a “happy card” is a greeting card sprayed with methamphetamine and 

then dried several times.  (Exhibit F3, at p. 18.)  By the end of the process it becomes an 

odorless meth laced sheet, resembling a normal greeting card.  (Exhibit F3, at p. 18.) 
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apparently told Bridges that deputies had looked the other way when they caught him using 

heroin.  (Exhibit F3, at p. 20.)  Bridges thought such an arrangement would be too risky for 

the deputies, and thus, had to be false.  (Exhibit F3, at p. 20.) 

 Nonetheless, Bridges did believe that Frosio was working with law enforcement and 

had worked with them in the past.  (Exhibit F3, pp. 19, 21.)  Bridges based his belief on his 

observations of interactions between deputies and Frosio.  Among other things, Bridges 

noticed various Special Handling deputies pulled Frosio out of his cell with unusual 

frequency.  (Exhibit F3, at pp. 19-20.)  By comparison, Bridges recalled only being pulled 

out of his cell once in the same timespan.  (Exhibit F3, at pp. 19-20.)  Bridges remembered 

that deputies Murray, Casas, and Dow were among the deputies that often pulled Frosio out 

of his cell.  (Exhibit F3, at p. 20.)  Bridges recalled that Murray and Casas continued to do 

so long after Dow left the sector.  (Exhibit F3, at pp. 19-20.)  Furthermore, Bridges noticed 

that Special Handling deputies were particularly responsive to Frosio’s requests to be 

pulled out of his cell.  (Exhibit F3, at p. 20.)  In stark contrast, other inmates (including 

Bridges) found it nearly impossible to get Special Handling to respond to their requests.  

(Exhibit F3, at p. 20.)  In fact, Bridges and other inmates had written kites to Special 

Handling asking to speak with them about Frosio and his behavior in their mod, yet they 

received no response.  (Exhibit F3, at p. 20.)  

 According to Bridges, he was familiar with a Costa Mesa Police Department 

Detective Fate because the detective had worked one of his cases.  (Exhibit F3, at p. 21.)  

Bridges said that he introduced Mr. Frosio to Det. Fate, and that he believed a police  

report had been eventually created because the unidentified target saw it and confronted 

Frosio about  it.  (Exhibit F3, at p. 21.)  Detective Fate later informed Bridges that he 

debriefed Mr. Frosio and decided that Mr. Frosio had been discredited and could not be 

used as an informant.  (Exhibit F3, at p. 21.)  

 Lastly, Bridges believed Frosio was an informant because of an incident with a 

black inmate who was, according to Bridges, inexplicably transferred from general 

population into Mod O.  (Exhibit F3, at p. 19.)  The black inmate was suspected of an 
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attempted murder of a skinhead.  (Exhibit F3, at p. 19.)  He was placed in Mod O for only 

three days and then moved again.  (Exhibit F3, at p. 19.)  Bridges observed Frosio at this 

inmate’s door for the entire three days he was there.  (Exhibit F3, at p. 19.)  Similarly, 

Bridges found it odd that Frosio was trying to recruit him to gather information against 

Ramirez, during the same time that Bridges was moved into the cell next to Frosio’s.  

(Exhibit F3, at p. 19.)  Bridges stated Frosio spoke with him about framing Ramirez for jail 

violations as late as March of 2014.  (Exhibit F3, at p. 21.)  

2.  OCPD Interview with Billy Fischer 

 On May 15, 2014, Bank and Ochoa visited and interviewed Billy Fischer, an inmate 

at Theo Lacy.  (Exhibit F3, at p. 23.)  Fischer was housed with Frosio and Ramirez in 

Sector 38 of Mod O.  (Exhibit F3, at p. 23.)  At the time of the interview, he had been 

housed in that sector for two years. (Exhibit F3, at p. 23.)  The parallels between his and 

Bridges’ interactions with Frosio are uncanny.  Fischer stated that beginning in the summer 

of 2013, Frosio began talking about “‘getting’” Ramirez.  (Exhibit F3, at p. 23.)  Frosio 

told Fischer that he was going to “make sure Mr. Ramirez received the death penalty.”  

(Exhibit F3, at p. 23.)  He told Fischer that Ramirez was a serial rapist and a baby killer, 

and that he had Special Handling’s backing in his endeavor.  (Exhibit F3, at p. 23.)  Like 

Bridges, Frosio attempted to recruit Fischer in his scheme to plant a “happy card” in 

Ramirez’s cell.  (Exhibit F3, at p. 24.)  Furthermore, he repeatedly asked Fischer to help 

him plant a syringe in Ramirez’s cell by calling Special Handling and telling them that 

Ramirez had a syringe in his cell.  (Exhibit F3, at p. 24.)  Frosio also said he could get 

Fischer a deal, and privileges such as magazines and extra lunches.  (Exhibit F3, at p. 24.)  

Fischer often saw Frosio hanging around Ramirez’s door.  (Exhibit F3, at p. 25.)  Fischer 

stated that Frosio often displayed frustration at his inability to frame Ramirez or garner 

support from other inmates.  (Exhibit F3, at p. 25.) 

 Fischer did not aid Frosio because he felt he had nothing to gain from helping him.  

(Exhibit F3, at p. 25.)  Fischer also became angry at Frosio when Frosio began writing 

kites that falsely inculpated Fischer in Frosio’s plot to frame Ramirez.  (Exhibit F3, at p. 
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24.)  Fischer said that Frosio wrote kites attempting to solicit help in framing Ramirez, and 

that he had a habit of signing other inmates’ names on kites in general.  (Exhibit F3, at p. 

24.)  Fischer also noted that the majority of Frosio’s kites were not about Ramirez.  

(Exhibit F3, at p. 24.)  

 Much like Bridges, Fischer observed many things, starting in June or July 2013, that 

made him think Frosio was an informant.  (Exhibit F3, at pp. 23-25.)  Fischer never saw 

Frosio’s cell searched; whereas, Ramirez’s cell was searched repeatedly beginning that 

summer.  (Exhibit F3, at pp. 24-25.)  Fischer noticed that Frosio seemed to have a 

relationship with Special Handling deputies Casas and Tunstall.  (Exhibit F3, at p. 24.)  

Fischer noted that deputies pulled Frosio out of his cell two or three times a week, and that 

Frosio could arrange meetings with them almost at will.  (Exhibit F3, at p. 25.)  In stark 

contrast, other inmates found it extremely difficult to get Special Handling to respond to 

requests.  (Exhibit F3, at p. 25.)  Moreover, Fischer alerted Special Handling that Frosio 

had a syringe, and they seemed uninterested in the matter.  (Exhibit F3, at p. 24.)  Fischer 

also gave Special Handling kites authored by Frosio in which he attempted to solicit other 

inmates for his quest.  (Exhibit F3, at p. 24.)  Significantly, Fischer noticed that no searches 

or disciplinary action were taken against Frosio.  (Exhibit F3, at p. 24.)  In fact, Frosio even 

bragged to Fischer that Deputy Casas was “his guy.”  (Exhibit F3, at p. 24.) 

 Furthermore, Fischer noticed that whenever Frosio was pulled from his cell by 

Special Handling, he would carry a manila folder with him.  (Exhibit F3, at p. 25.)  In his 

manila folder, Frosio kept his notepad, on which he was always writing notes.  (Exhibit F3, 

at p. 25.)  However, when Frosio would return from his meetings with Special Handling, 

he would come back without the manila folder or notepad.  (Exhibit F3, at p. 25.)  Even 

more concerning than the fact that Special Handling was acquiring notes from Frosio was 

what Fischer was told about the contents of these notes.  Apparently, Frosio admitted to 

Fischer that he fabricated some of the contents of his notes.  (Exhibit F3, at p. 25.)  

According to Fischer, Frosio laughed when he told him that he had “made shit up” in his 
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notes and that, nonetheless, he was receiving consideration for his efforts.  (Exhibit F3, at 

p. 25.) 

3.  Frosio’s TREDs 

 Despite Frosio’s acknowledgement to Yellin’s investigator, the prosecutor made the 

following statement, which appeared in a Voice of OC article dated June 19, 2014: “‘There 

is no informant; it is a public defender fantasy.’”  (Dalton, DA’s Improper Disclosures to 

Cost County Nearly $630K, Voice of OC (June 19, 2014), 

http://voiceofoc.org/2014/06/das-improper-disclosures-to-cost-county-nearly-630k/.)  

Yellin’s statements to the press make little sense because it is Frosio—a critical informant 

witness on People v. Govey—who told Yellin’s investigator that he was also informing on 

Ramirez.  However, Yellin did not stop there.  In an Opposition to Defense Motion to 

Continue, filed June 19, 2014, Yellin wrote, “The reality is that the Orange County Jail is 

filled with criminals who should not be trusted.  This crowd includes Frosio, Ramirez, 

Bridges and Fischer.”  (Exhibit B3, at p. 3.) 

 Apart from the internal debate that two prosecution teams were having about the 

credibility of Frosio, Yellin’s responses confirmed that the informant information related to 

Frosio—that still has not made its way to Govey after three years, despite unarguably being 

a critical witness—indeed existed.  The first apparent acknowledgment by a prosecutor that 

an informant file did in fact exist for Frosio—likely the propelling force in Costello’s 

statement that she would finally be disclosing additional informant discovery—occurred 

when Yellin provided to the defense a new report, dated May 12, 2014.  (Exhibit F3, at pp. 

4-5.)  The report stated that “Frosio’s ‘entire file’ was searched by OCSD Deputy Ostrow, 

but that no notes documenting ‘this incident’ were discovered.”  (Exhibit F3, at p. 4.)  But 

the “file” that the OCDA investigator identified—prior to the first acknowledgement of 

TRED records several months later—begged the question of to what file was he 

referencing?  During the Dekraai hearings, Special Handling deputies denied the existence 

of informant files.  Thus, how did Yellin reach the conclusion that Frosio was neither an 

active informant nor trustworthy?  There is an obvious source for that claim—his TRED—
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whether reliable or not.  As discussed above, Larson assailed his dishonesty in TRED 

entries, and Tunstall apparently told Frosio in 2012 to no longer work as a confidential 

informant.  (Redacted TRED file for Alexander Frosio, p. 8, attached herein as Exhibit 

C4.) 

 In a fascinating turn of events, the latter statement about Frosio’s purported 

termination as an informant, contained within Frosio’s TRED, was brought to the attention 

of the Ramirez team at a hearing in which the defense sought records about Frosio via a 

subpoena to the OCSD.  After conducting an in camera hearing with Deputy County 

Counsel Elizabeth Pejeau (“Pejeau”), Judge Froeberg stated the following: 

 In going through the classification records, there was a request that the 

court determine that there is privileged information that does not warrant 

disclosure and I am in agreement with that with one exception.  That, 

according to classification records on June 11th, 2012, Deputy Tunstall, 

whom I’m informed was the classification officer at the time, indicated that 

Mr. Frosio is not to be in Mod P and that he was told to do his time and his 

services as a C.I. are not needed.   

 The next information contained on the classification is from April 

27th of 2014, which was a tank realignment.  And the next was June 18th, 

2014.  So there was no information on Mr. Frosio from June 11th, 2012 

through March 27th of 2014, and then none again until June 18th.  

(Reporter’s Transcript (Pretrial Hearing), People v. Ramirez, Super. Ct. 

Orange County, No. C-53262, June 27, 2014, p. 1876, attached herein as 

Exhibit G3.) 

 At that time, defense counsel would not have known that the court was reading from 

Frosio’s TRED file—let alone what a TRED file was.  Unfortunately, the court’s 

willingness to read only from selected TRED entries, rather than release them, furthered a 

portrayal of Frosio’s informant efforts with Ramirez that may not have been entirely 

accurate.  TRED entries can include important information and clues to informant work in 

the jail.  However, they are not intended as a repository for informant efforts within the 

jail.  Therefore, the absence of documented informant efforts during a selected time period 

cannot reasonably be viewed as conclusive evidence of whether services had transpired. 
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 In fact, when examining the TREDs in relation to Frosio’s testimony, his statements 

to investigators, and statements by inmates located near him within the jail, they each 

corroborate that the OCSD is simply unwilling to turn over complete documentation of 

informant efforts and communications with informants—regardless of legal obligations for 

disclosure. 

4.  Frosio’s Testimony in People v. Ramirez 

 On June 27, 2014, Frosio testified at a pretrial hearing in People v. Ramirez.  

(Exhibit G3.)  At the outset of his testimony, Frosio expressed his discontent about having 

to testify in Ramirez.  (Exhibit G3, at p. 1882.)  He initially claimed that he did not recall 

anything about his May 7, 2014 meeting with the OCDA and he remembered little about 

his meeting with the OCPD’s Office later that month.  (Exhibit G3, at pp. 1881-1882.)  He 

then denied remembering ever saying that he received instructions from OCSD deputies to 

gather information from inmates.  (Exhibit G3, at p. 1882.)  When asked if he recognized 

Ramirez in court, Frosio said, “Yeah, and I don’t have nothing to say here.”  (Exhibit G3, 

at p. 1882.)  Frosio ultimately exclaimed, “I told you I was not gonna testify.  I don’t know 

why I’m here testifying.”  (Exhibit G3, at p. 1884.)  

 Slowly, however, Frosio became more cooperative and began substantiating the 

interview he had with the OCPD.  Frosio admitted that Deputy Dow ordered him to collect 

information on Ramirez, and that other deputies had asked him to inform as well: 

Q.  By Mr. Bank:  Do you remember talking specifically about how Deputy 

Dow instructed you with respect to Mr. Ramirez? 

A.  There was interest. 

. . . 

Q.  You mean in the way in which Deputy Dow instructed you? 

A.  Yeah.  

Q.  You characterized Deputy Dow as kind of a straight up type of guy, 

right? 

A.  Yeah. 

Q.  You said other deputies, if they instructed you to get information, 

they would be more discreet, right?  Careful? 

A.  Yeah.  (Exhibit G3, at p. 1892, emphasis added.) 
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Here, the full extent of Frosio’s informant work started to emerge.  Frosio was being asked 

to collect information by some untold number of deputies.   

Frosio testified that at some point after Ramirez stopped going to court for his trial, 

Deputy Dow spoke to him about Ramirez.  (Exhibit G3, p. 1893.)  Deputy Dow told Frosio 

to “keep his ears open” regarding Ramirez.  (Exhibit G3, at p. 1893.)  After receiving this 

instruction, Frosio began taking notes on Ramirez.  (Exhibit G3, at pp. 1904-1905.)  Frosio 

also stated that Ramirez was not the first inmate on whom Dow asked him to inform: 

Q.  It’s your testimony today that Deputy Dow, what he instructed you about 

Mr. Ramirez was to keep your ears open? 

A.  Yes.  

Q.  And you had received instructions from Deputy Dow before, right? 

A.  In regards to what ? 

Q.  In regard to other inmates. 

. . . 

The Witness:  Sort of, yeah.  (Exhibit G3, at pp. 1893-1894, emphasis 

added.) 

Frosio’s testimony established not only that he was receiving instruction from multiple 

deputies to target inmates, but also that at least one deputy, Deputy Dow, had asked him to 

target multiple inmates.  Frosio testified that he was passing along information to deputies 

in notes.  (Exhibit G3, at pp. 1884-1886.)  Specifically, in regard to the three to four-month 

period he informed on Ramirez, Frosio admitted to giving his notes to Deputy Dow. 

Q.  You took some sort of notes, correct? 

A.  Yeah. 

Q.  You wrote the notes, right? 

A.  Yes.  

Q.  And these notes that you wrote you gave to Deputy Dow, right? 

A.  Yes.  

Q.  And isn’t it true that, in taking these notes, these notes were taken over a 

period of time; is that right?  

A.  Yeah.  

Q.  About three months or so? 

A.  A little longer.  (Exhibit G3, at pp. 1884-1885.) 

 Frosio testified that while he was working Ramirez, Dow would pull Frosio out of 

his cell, collect the notes, read them in front of him, leave with the notes, and never return 
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them to him.  (Exhibit G3, at pp. 1896-1897.)  Moreover, from the moment Frosio arrived 

at Theo Lacy, he began making notes and informing—even before Deputy Dow became 

involved.  (Exhibit G3, at p. 1901.)  Frosio clarified that he had been working with Special 

Handling since he first arrived at Theo Lacy, and that he would hand whatever notes he 

made to any Special Handling deputy—“They’re all a team.  They work together.”  

(Exhibit G3, at p. 1901.)  He further testified that, as of the day of his testimony, he was 

still providing information to Special Handling deputies.  (Exhibit G3, at p. 1901.) 

 More alarming, however, was Frosio’s description of the amount of information he 

had gathered and turned over to law enforcement.  According to Frosio, the majority of his 

work did not pertain to Ramirez at all.  (Exhibit G3, at pp. 1895-1896.)  Frosio recalled 

only providing information on Ramirez on two occasions,
155

 stating that he limited his 

work on him because he liked him.  (Exhibit G3, at p. 1898.)  The only reason he informed 

on him at all was because he presumed it would allow him to be released early and be with 

his family.  (Exhibit G3, at pp. 1898-1899.)   

The first incident of informing involved a syringe that Frosio obtained from 

Ramirez.  (Exhibit G3, at pp. 1902-1903.)  According to Frosio, Ramirez was the only one 

who could get a syringe of that type.  (Exhibit G3, at p. 1903.)  Frosio stated that deputies 

were asking about the syringe; thus, Frosio gave the syringe and his notes about the matter 

to Deputy Dow.  (Exhibit G3, at p. 1903.)   

The second incident was Ramirez’s claim to Frosio that he was importing drugs into 

the jail through a nurse.  (Exhibit G3, at pp. 1902-1904.)  Frosio stated that an investigation 

into this allegation commenced as a result of what he told Deputy Dow about the drugs.  

                                              

155
 Frosio did not rule out that he gave more information on Ramirez, but simply testified 

that he could not remember other instances of informing on him.  (Exhibit G3, at pp. 1904-

1906.)  When Judge Froeberg asked Frosio if he remembered the contents of the notes he 

gave to Dow, Frosio responded, “Not all of ‘em.”  (Exhibit G3, at p. 1905.)  This raises a 

serious specter that more information was provided on Ramirez than Frosio could recall, 

and has yet to be discovered to this date.  
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(Exhibit G3, at pp. 1903-1904.)  However, Deputy Tutaj later informed Frosio that their 

investigation failed to substantiate Frosio’s claims.  (Exhibit G3, at p. 1904.)   

This was but a snippet of Frosio’s informant work.  Frosio described the vastness of 

the information he gathered and notes he made about inmates during a mere four-month 

period: 

Q.  Do you remember telling my investigator and I that for about three to 

four months you gathered information about Mr. Ramirez? 

A.  I specifically told you for those months I gathered a lot of 

information and I didn’t gather a lot on Ramirez.  (Exhibit G3, at pp. 1895-

1896, emphasis added.)  

When discussing what information he gave to Deputy Dow, he again described the large 

quantity of information he was passing along in his notes.  It became clear that the vast 

majority of his work was not on Ramirez, but on other inmates.  

Q.  Well, when you testified that it was over the period of about three 

months, what did you mean by that? 

A.  Well, I gave Dow a lot of stuff, but in regards to Ramirez, I really didn’t 

give him much.  

Q.  So when you say you gave Dow a lot of stuff, what do you mean by that? 

A.  Other stuff that doesn’t pertain to Ramirez. 

Q.  Why did you give Deputy Dow information about Ramirez? 

A.  Do I have to answer all this? 

The Court:  It would be nice. 

The Witness:  Well, ‘cause I was supposed to. 

Q. by Mr. Bank:  You say you were supposed to.  Is that because someone 

instructed you to do so? 

A.  No.  Because that’s what I was doing at the time. 

Q.  When you’re saying “doing at the time,” do you mean gathering 

information about people in the jail at the request of sheriff deputy 

personnel? 

A.  Yes.  (Exhibit G3, at pp. 1885-1886, emphasis added.) 

Frosio’s testimony illuminated the amount of work he was doing as an informant.  Not only 

did he reiterate the vastness of the information he collected and turned over to Deputy Dow 

through his description of his work (“a lot of stuff”), but he again highlighted the 

uncomplicated motivation for turning over the information.  Frosio’s statement that 

collecting information was just what he was “doing at the time,” implied that he viewed 
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aiding law enforcement as natural method for inmates to obtain benefits.  The significant 

volume of undisclosed writings suggested by Frosio’s testimony, and his statements to 

investigators, as well as observations by fellow inmates, further corroborate the Sheriff’s 

Department’s vast suppression of informant evidence.  

4.  County Counsel Takes Same Records to Judge Goethals 

The inability of Govey’s counsel to secure the complete informant documentation of 

Frosio—including the still unidentified TRED records—reached the point of absurdity on 

June 27, 2014, when Costello stated the following: 

 I don’t know the details, but I also am familiar with that case 

[Ramirez] and Mr. Frosio’s potential involvement.  

 What I told Ms. Garcia is that we do not have a file for him.  If the jail 

-- if the Sheriff’s have one, then I will look in that.  That’s something that 

she told me this morning that she read in Mr. Yellin’s declaration.  That is 

new to me. 
 So that is an ongoing process.  I am not -- I would turn that 

information over.  I do know of some documents or letters that I have that I 

will be willing to turn over to Ms. Garcia.  So now that she has told me this 

morning about the Sheriff’s having a file, I will definitely be trying to get a 

copy of whatever it is that Mr. Yellin already has or that’s already been 

lodged in some other case.  (Reporter’s Transcript (Pretrial Hearing), People 

v. Govey, Super. Ct. Orange County, No. 12ZF0134, June 27, 2014, p. 30, 

emphasis added, attached herein as Exhibit D4.) 

The court then reiterated the facts discussed in Ramirez, which detail Frosio’s testimony 

about his notes during his grand jury testimony.  (Exhibit D4, at pp. 30-32.)   

Costello’s claim that she was unaware of the existence of an OCSD file requires 

careful analysis.  As mentioned previously, Yellin provided the defense in Ramirez with a 

report, dated May 12, 2014, that “Mr. Frosio’s ‘entire file’ was searched by OCSD Deputy 

Ostrow, but that no notes documenting ‘this incident’ were discovered.”  (Exhibit F3, at p. 

4.)  Was Costello really unaware of OCSD’s file on Frosio, which the Ramirez team had 

allegedly reviewed, and which had become the central focus in the litigation of the capital 

homicide in People v. Ramirez (with the intervention of the court of appeal effectively 
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ordering a continuance to allow the defense to look further into Frosio’s contact with 

Ramirez)?   

Costello’s credibility is questionable, particularly considering the fact that when she 

addressed Judge Goethals she was standing next to Deputy County Counsel Pejeau—who, 

after leaving Judge Goethals’ court, proceeded one floor down to Judge Froeberg’s court 

on People v. Ramirez.  After Judge Froeberg stated that there were no notes pertaining to 

Ramirez in the Frosio file, Pejeau stated, 

Well, there were some classification records that were presented to the court, 

and then there were records from the other case that was mentioned in the 

subpoena, I believe it was the Govey matter.  And any documents pertaining 

to the Govey matter were turned over to the court which the court has 

retained.  (Exhibit G3, at p. 1877.) 

Afterwards, Pejeau participated in an in camera hearing in which TRED records were 

shown to Judge Froeberg, who then examined the records and actually read a portion of 

them.  There is certainly no question that Govey was entitled to the informant background 

on Frosio, including his TREDs—which are filled with evidence of his informant efforts, 

Special Handling’s use of him, and his handler’s conclusion that he was dishonestly 

attempting to manipulate his housing locations—as Frosio was the key prosecution witness 

against Govey.  Yet, as usual, acquiring the information would continue to be nearly 

impossible for the defendants who need them the most.  

On August 29, 2014, the issues of discovery again reared up, with compliance still 

not having occurred with regard to Informant Frosio. 

Ms. Costello:  Well, Miss Garcia and I in my opinion have had a nice 

working relationship on this case, despite the way I’m characterized in her 

motion.  And I don’t appreciate it.  However, I understand that this is a 

document being filed with the court and it’s much more dramatic to read it 

out loud to me on the record and make me look like a fool.  I understand.   

It’s been a long time in this process.  Mr. Sanders has been kind 

enough to help Miss Garcia, meeting with Mr. Govey, making it look like a 

Dekraai repetition.   

I have met with Miss Garcia.  We went point by point over what she 

had not -- that she does not have that she wanted to know if I had and if I 

could get it.  She now has, in my opinion, everything.  I have gone out to try 
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to find other things that I genuinely had no reason to believe existed, 

although I understand I am deemed to be law enforcement and I am 

responsible for every prior D.A.’s action, every law enforcement’s action.  I 

absolutely take responsibility for that.   

And so have I been naive?  Perhaps.  Have I Learned a lot from this 

case?  Yes, I have. 

The Court:  Why do you say you’ve been naive?  What happened that caused 

you to reach that conclusion? 

Ms. Costello:  Because when I took this case over, it was already in jury trial 

mode with many, many other prior defense attorneys.  This case was 

continued multiple times by many other defense attorneys, never at my 

request, never because of discovery.  It was my feeling that when I took this 

case over, all discovery had already taken place.   

When Miss Garcia got the case, she was the first person that started 

working for Mr. Govey.  I didn’t know these things existed.  I really truly 

believed -- 

The Court:  What did you find out did exist that you didn’t know about? 

Ms. Costello:  Confidential informants. 

The Court:  That’s what I’m curious about. 

Ms. Costello:  Confidential informants.  (Reporter’s Transcript (Pretrial 

Hearing), People v. Govey, Super. Ct. Orange County, No. 12ZF0134, Aug. 

29, 2014, pp. 13-14?, attached herein as Exhibit E4.) 

 Judge Goethals was clearly bewildered by the fact that key evidence of Frosio’s 

informant background was only recently made available to the defense: 

The Court:  So are you telling me that the Special Handling Unit of the 

Orange County Sheriff's Department had notes written by Informant Frosio 

that were never provided in discovery until, say, within the last 30 to 60 

days?  Is that what you're telling me? 

Ms. Costello:  It’s the first time I’ve seen it. 

The Court:  You never had them.  You’re the head of the prosecution team, 

Miss Costello. 

Ms. Costello:  That’s correct. 

The Court:  You know that.  You accept that, and I applaud you for 

recognizing that.  That’s what the law has been for many years. 

Ms. Costello:  I know. 

The Court:  You’re the head of the team. 

Ms. Costello:  Right. 

The Court:  And you never saw the notes that Mr. Frosio created probably 

years ago and were provided to the Special Handling deputies in the jail until 

sometime within the last month or two for whatever reason? 

Ms. Costello:  Yes.  (Exhibit E4, at p. 16.) 
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 Several pages further into the transcript Judge Goethals brought up People v. 

Ramirez, and the fact that Judge Froeberg conducted an in camera hearing in which he 

examined a copy of what the OCSD purported was the informant file for Alexander Frosio.  

(Exhibit E4, at pp. 18-19.)  Judge Goethals asked whether Costello was aware of the 

informant file that was brought before Judge Froeberg: 

The Court:  I’m going to talk to [Deputy County Counsel Liz Pejeau] in a 

minute.  I’ll beat you up first. 

Ms. Costello:  I know.  That’s fine.  I know that I have been given the 

same material that was brought in to Judge Froeberg’s courtroom.  

The Court:  What is the volume of this so-called informant file? 

Ms. Costello:  It is two binders, which is more extensive that what was taken 

to Judge Froeberg.  And it does not just pertain to Frosio, but I know Mr. 

Frosio is a portion of what I have been given. 

The Court:  So you have seen that? 

Ms. Costello:  I have seen it. 

The Court:  You’ve given that to Miss Garcia? 

Ms. Costello:  It is -- I have it.  I gave it to my paralegal to have it scanned in 

and numbered so that we could all keep it clear on what was coming over 

from the Sheriff’s Department.  When I got -- when I found out about what 

was going on in Miss Garcia’s motion with County Counsel, I did not realize 

it hadn’t already been duplicated and turned over so yesterday I went -- the 

binders are still with the paralegal.  She didn’t understand that it was timely -

- needed to be done timely.  So I’ve told Miss Garcia most of it is repetitive, 

but I’m giving it all to her so that -- to be on the safe side.  

The Court:  More is more in this case, Miss Costello. 

Ms. Costello:  Correct, and I think more is better. 

The Court:  Tell me -- and I don’t shoot the messenger, Miss Costello, but 

tell me why this process has taken so long.  We have been plowing this 

ground for months.  And initially, frankly, the People’s position as I just read 

it was, “Leave us alone, there’s nothing out there.”   

Now it turns out there are pages and pages and binders and binders of 

discoverable material.  You might sense my frustration. 

Ms. Costello:  Absolutely, and it’s the same frustration that I have felt, too.  

It’s embarrassing.  And it certainly -- in my 20 years of being a prosecutor, I 

of course have dealt with C.I.’s in the past.  I’ve done -- you know, many 

times, but not to the extent that I have in this case.   

So I am embarrassed.  I can say that from day one I’ve tried -- like I 

said, Miss Garcia is the first person to -- who has worked so hard. 

The Court:  Whoever asked, but it isn’t her responsibility. 

Ms. Costello:  No, no, no.  I understand. 
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The Court:  She has no responsibility. 

Ms. Costello:  No. 

The Court:  If she never did anything, you’d be in exactly the same position.  

You’d have the exact same legal obligation.  (Exhibit E4, at pp. 20-22.) 

The discussion later included Ms. Pejeau, who asserted, “I think [Costello] just said 

the deputy just turned the binders over to her which she is now producing to Miss Garcia.  

And so that was the information that had been . . . turned over to Miss Costello.  We have 

no objection to turning that over to Miss Garcia.  We believe Miss Garcia is entitled to that 

information.”  (Exhibit E4, at pp. 37-38.)  Judge Goethals, however, pressed Pejeau for 

answers as to why the materials had not been turned over earlier. 

The Court:  Why didn’t they turn it over months ago? 

Ms. Pejeau:  Again, because I don’t believe -- my understanding is it wasn’t 

in their custody and control, unfortunately. 

The Court:  That federal excuse didn’t fly in the last case and it’s not flying 

in this case. 

Ms. Pejeau:  I’m just saying that we’re trying to remedy the situation now 

that has come to our attention. 

The Court:  It needs to be remedied forthwith. 

Ms. Pejeau:  I absolutely agree, which is why I’ve had a conversation with 

Miss Garcia about it.  I’ve had a conversation about it with Miss Costello.  If 

there seems to be some sort of discrepancy in what was provided to Miss 

Costello and to Miss Garcia, I’m happy to sit down with them and the deputy 

and make sure that they get that information.  (Exhibit E4, at p. 38.) 

5.  The Strange Events of September 22, 2014, and Evidence of the 

OCDA’s Awareness of the TREDs 

On September 22, 2014, Costello announced she was dismissing all of the charges 

in the indictment relating to the solicitation and attempt to murder Marcel Irizarry.  Each of 

these counts were connected with the statements supposedly overheard by Frosio.  

(Minutes in People v. Govey, Super. Ct. Orange County, No. 12ZF0134, attached herein as 

Exhibit F4.)  The question is why would she make this drastic decision—after 

demonstrating a clear desire to see Govey convicted and serve a life sentence—without 

even apparently seeking a resolution short of dismissal?    

Logically, only a dismissal of the case would negate any Brady obligation that 
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existed.  What evidence had been made available to the prosecution that was damaging to 

the case, inexplicably withheld from the defense, and would alert the criminal defense 

attorneys ultimately to a secret database of law enforcement notes that had been withheld 

from defendants for 25 years?  Of course, it was TREDs, Frosio’s TREDs.   

At a prior hearing (in August of 2014), Costello agreed to examine the file that had 

been given to her, based upon the order of the court.  (Exhibit F4, at p. 13.)  The file that 

was turned over should have been identical to the one given to the court in Ramirez—

containing Frosio’s TREDs.  (Exhibit E4, at pp. 39-41.)  Yet, nearly a month later, Costello 

claimed that she had never reviewed the materials.  (Reporter’s Transcript (Pretrial 

Hearing), People v. Govey, Super. Ct. Orange County, No. 12ZF0134, Sept. 22, 2014, p. 

42, attached herein as Exhibit G4.)  And after dismissal, she claimed, “I don’t believe [the 

files] are relevant.”  (Exhibit G4, at p. 44.) 

Judge Goethals was clearly perplexed by Costello’s actions:  “Well, we certainly 

had a change in the way the wind is blowing the last five minutes.  That’s interesting.  

Okay.  Were we going to end this hearing and I wasn’t going to hear all that?  Okay.  I 

thought we were almost done.”  (Exhibit G4, at p. 45.)  Again, the problem with accepting 

any non-nefarious explanation as to why these charges were dismissed when they were is 

that the OCDA and the OCSD have so frequently asserted claims of coincidence that it 

overpowers obvious logic.  More than two years after Govey faced charges for a serious 

case involving a purported effort to kill a witness, his case was dismissed.  And that 

dismissal miraculously allowed the prosecution to avoid complying with a discovery order 

that would have placed Frosio’s TREDs in the hands of defense counsel—which would 

have revealed Brady violations, the mere existence of TREDs, and a cover-up on multiple 

fronts by prosecutors and law enforcement.  

Costello’s statements to Judge Goethals became even more troubling after she spoke 

with the Orange County Weekly.  “‘Documents were never hidden,’ she said.  ‘The records 

that were not turned over are irrelevant or, we strongly feel, involve informant safety issues 

more important than the case.’”  (Moxley, Tony Rackauckas' Truth or Consequences: DA 
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Continues Dropping Cases to Avoid Disclosures (Oct. 1, 2014), 

http://blogs.ocweekly.com/navelgazing/2014/10/tony_rackaukas_truth_or_consequences.p

hp?print=true.)  This statement, on its face, is strikingly inconsistent with what she said in 

Govey.  She claimed that she never reviewed the materials.  (Exhibit E4, at p. 44.)  Of 

course, if she never reviewed the materials, she would have been unable to assess the 

relevance of the evidence that she was required to disclose or the “informant safety 

issues.”  Her comment suggests that, in fact, she did see Frosio’s TREDs and did not want 

them revealed—but not for the reason she claimed.  She certainly knew they were relevant 

and should have been disclosed to her opponent years earlier.  She also knew that she was 

able to ask the court, pursuant to Penal Code section 1054.7, to go in camera in order to 

explain the reasons that all or a portion of the TREDs should not be disclosed.  If Judge 

Goethals denied the request, she could dismiss the case at that point. 

In actuality, discovery of Frosio’s TREDs would not have endangered him any more 

than he already was as a result of his line of work.  Govey had long-known that Frosio was 

an informant.  Frosio had already testified in Ramirez about his informant activities.  And 

per the TREDs, he was widely viewed as an informant within the jails.  In sum, the 

inescapable truth is that the dismissal of the case against Govey was motivated by a desire 

to cover up the non-disclosure of Brady evidence, the wrongdoing by the OCDA and the 

OCSD, and the decades of concealing TRED records from defendants. 

B.  Jeremy Bowles’ Use by Special Handling Confirms the Expansive Universe 

of Jailhouse Informants 

 In the situation where the OCSD remains steadfastly unwilling to offer any 

verifiable truth about its jailhouse informant program or who is eligible to work within it, 

the defense is left to piece together clues based upon those whom have been identified as 

having a spot on the informant roster.  The willingness of Special Handling to use violent 

and deceptive criminals, such as Moriel, Perez, and Fenstermacher, as informants confirms 

that the OCSD will utilize any and all inmates willing to play ball.  However, it is Special 

Handling’s use of Jeremy Bowles that perhaps shows with greatest lucidity that no one is 
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ineligible to work as an informant with Special Handling.  

 As will be discussed in greater detail infra, Special Handling deputies—Grover, and 

likely Garcia—suggested that Bowles appear on the Lockup television program.  His 

participation would ultimately provide for mesmerizing television as he described himself 

as a serial murderer—though uncharged at that point and apparently forever uncharged.  

The television audience would never appreciate, though, the important role that Bowles 

played within the jail by supplying information about his fellow inmates. 

1.  Making Good Television Better—A Not So Coincidental Movement 

Makes for Good Informant Work and Even Better Television 

The depiction of a production effort in which Special Handling was merely present 

for security while the crew would then simply film events as they spontaneously played out 

was further undermined by a fascinating jail movement within the show.  As with Bowles, 

Albert Briceno (“Briceno”) was filmed for the “The Confession” episode on the Lockup 

television program in and around his cell, and was interviewed about his criminal history.  

(Transcript of Lockup Extended Stay: Orange County (MSNBC), The Confession, attached 

herein as Exhibit I4.) 

During the “Confession” episode, the program shifted back and forth from 

interviews with and discussions about Bowles and Briceno.  The narrator for the program 

then described an interesting turn of events: 

DG:  Most inmates within the county jail are continuously on the move.  We 

do have to screen and rescreen these inmates all the time.  Basically, how I 

look at it is, who can play with who?   

NAR:  Shortly after moving into his new cell, Briceno discovered his 

neighbor was an old childhood friend, Jeremy Bowles.   

AB:  I recognized the tattoos, and then when he got up, I said, “Man, what’s 

up, G?”  He looked at me, and his eyes got all big, and the recognition set in, 

‘cause the star threw him off, you know, the tattoos that I got.  He was like--

he got all--he got all excited.  You know? 

JB:  Me and Albert Briceno have been around each other for like the last 22 

years.  We were neighbors in juvenile hall. 

NAR:  Briceno and Bowles are not only old friends, they share long criminal 

histories.  They’re considered among the most dangerous and violent inmates 
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in the entire jail.  Because of that, they will never have physical contact.  

Their [sic] housed in a unit where only one inmate at a time is allowed into 

the common area.  (Exhibit I4, at p. 20.)
156

 

In his February of 2015 testimony, Tunstall insisted that Special Handling would 

not have moved Briceno next to Bowles to facilitate a more compelling episode: 

Q.  Okay.  Did you think as you watched that program that that housing 

move was made for a housing purpose or for a television show? 

A.  I can only assume for a housing purpose because we wouldn’t have 

moved people specifically for the show. 

Q.  But you would have participated in filming a conversation about a 

particular inmate that was created for the show, right? 

A.  That I am aware of, we would not have moved anyone specifically for the 

show.  (Exhibit C, at p. 6320.) 

Grover was not quite as adamant: 

Q.  Do you remember ever having a discussion with anyone about moving 

one of the people on the TV show over into another location for the purposes 

of the show? 

A.  Not to my recollection, no.  (Exhibit C, at p. 6715.) 

Grover was asked specifically about the movement of Briceno next to Bowles: 

Q.  And at some point Mr. Briceno moves from the Orange County Jail to the 

Lacy Facility; is that right? 

A.  I don’t recall that.  

Q.  Do you remember a movement that’s talked about in the program where 

they -- 

A.  I don’t.  (Exhibit C, at p. 6715.)  

The questioning continued: 

Q.  And so as you sit here today, you don’t have a mental image of even 

seeing on the program Bowles and Briceno being in side-by-side cells in the 

Theo Lacy Facility? 

A.  In Theo Lacy, I do not have an image of that, no.  

Q.  In any facility where they are together do you have a mental image? 

A.  I believe they were in the I.R.C. side-by-side or in the same sector.  

Q.  And was that a movement that took place for the television program? 

A.  Not to my knowledge.  (Exhibit C, at p. 6717.) 

                                              

156
 “DG” is Deputy William Grover.  “NAR” represents the narrator for the program.  

“AB” is Albert Briceno.  And “JB” is Jeremy Bowles.   



 

MOTION TO DISMISS - WOZNIAK 

509 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 During his testimony, Grover almost certainly remembered everything about what 

led to Briceno being placed next to Bowles—despite his claims to the contrary.  What were 

the chances that a person featured on the program would not only be moved during the 

course of the filming (1) into another jail, (2) into the cell next to inmate also being 

featured on the exact same program, and (3) that those two inmates would have had a prior 

relationship? 

2.  Killing Two Birds with One Stone? 

It turns out that Special Handling may have sought the best of all worlds with regard 

to the movement of Briceno next to Bowles.  According to Briceno’s TRED, he was 

transferred to the Intake Release Center (“I.R.C.”) on August 19, 2010.  (Redacted TRED 

file for Albert Briceno, p. 2, attached herein as Exhibit J4.)  An entry from that date stated, 

“RT/IRC PER IRC S/H DUE TO A PENDING INVESTIGATION.”  (Exhibit J4, at p. 2.)  

Moreover, he was placed in L-20 (Mod L, Tank 20), with the note “DO NOT MOVE ^ 

UNLESS S/H is notified.”  (Exhibit J4, at p. 3.)   

Based upon the language of the TRED entry and the location to where Briceno was 

moved, it certainly appears that Briceno was moved into the company of jailhouse 

informant(s) so they could obtain additional evidence from him.  In an interview with the 

OCDA on March 29, 2013, Garcia discussed the informant tank located in Mod L-20 of the 

I.R.C., which he described with the less pejorative term, “reception center:” 

Q2.  I think you mentioned L-Mod was one location where you had Inmate F 

wherein you then brought somebody into his proximity?   

A.  I-I believe so.  Initially--let’s see, I’m looking at the list here.  [pause]  

Yeah, see, he was in there in, um, October of 2010. 

Q2.  In-in Mod-L. 

A.  And--yeah, L-20--it’s no longer that way, but at that time, L-20 is where 

we kinda put what we called our reception center.  Anybody that was 

anybody, we put them in there, and we had, um, CI’s in there to be our eyes 

and ears, to find out what’s going on in hopes of getting a hard candy so 

nobody else gets hurt . . . 

Q2.  Uh-huh. 

A.  . . . um, or assaulted in any type of way.  So that was the main sector at 

the time.   
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Q2.  That you were using for the--bringing people into proximity? 

A.  Yeah.  Bring them in, see what’s going on, and then-then we move them 

on, put them.  (Exhibit B, at pp. 10247-10248.) 

Interestingly, the informant in L-20, who was most likely using his skills at 

manipulation to extract information from Briceno, was none other than his friend and 

television partner, Bowles.  While it may seem unfathomable that a supposed serial killer 

and master manipulator would also be carrying out jailhouse informant services—and 

doing it with cameras around—it can be accurately stated that in the Orange County jails, 

truth is stranger than fiction. 

While Bowles’ start date as an informant cannot be definitively identified, he 

certainly was one—working with both Garcia and Grover.  During the renewed Dekraai 

hearings, Garcia refused to acknowledge that Bowles was an informant—though his 

repeated denials about even the existence of an informant program make meaningless his 

specific denials that particular inmates are informants.  Garcia agreed Bowles was “an intel 

source,” which appears to be the term he uses simply to avoid labeling inmates as 

informants.  (Exhibit C, at p. 6635.)  

Garcia, though, stumbled when he was asked whether he recalled “bringing two 

confidential informants” to a training class for new deputies.  He replied, “The only one I 

recall ever talking to them was Bowles.”  (Exhibit C, at p. 6684.)  Garcia then once again 

retreated on the subject of whether Bowles was actually a confidential informant: “[H]e 

provided information on himself and he was quite the manipulator.  I mean, he knew how 

to manipulate people.  And that was the whole training was seeing if Bowles could 

manipulate these new C.S.A.’s or new Deputy Sheriffs.”
157

  (Exhibit C, at p. 6685.)   

Garcia acknowledged that there are benefits that people in the jail can receive for 

providing assistance, other than consideration on their case.  He was asked whether he 

                                              

157
 Again, although Garcia insisted he was never manipulated by Bowles, it appears that 

Bowles has never been charged with any of the 29 murders that he purportedly admitted to 

on and off camera.  (Exhibit C, at p. 6687.) 
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would “sometimes give food, extra food, special food to people who are being of 

assistance?”  He answered, “Yes, sir.”  (Exhibit C, at p. 6587.)  A few questions later he 

claimed that Bowles “would probably be the only one” for whom he purchased food.  

(Exhibit C, at p. 6589.)  A few questions later, he said he possibly had purchased food for 

Perez, as well.  (Exhibit C, at p. 6589.) 

Garcia’s then-partner (Grover) said, “[T]o my knowledge” Bowles has never been 

an informant in the jail.  (Exhibit C, at p. 6714.)  However, Grover was shown his own 

evaluation, written by his supervisor, which also made reference to him bringing two 

confidential informants to a training he conducted.  Grover acknowledged that one of the 

two people he brought to the training was Bowles, but denied that he was an informant—

despite it being written in his supervisor’s report that Grover brought two confidential 

informants.  (Exhibit C, at pp. 6719-6721.)   

Both deputies wanted to hide the truth as much as possible: Bowles was an 

established jailhouse informant with whom they both worked.  There were a number of 

reasons for their disturbing reticence to admit the truth, including that they had 

recommended one of their informants for an appearance on a national television program, 

where Grover then presented himself capable of obtaining numerous confessions from the 

purported sociopath capable of killing (29 times) or lying without a moment’s notice—and 

then returned him to his informant work as soon as soon as the cameras rolled out.  

Certainly, they must have known that using this individual as an informant and giving him 

special treatment for his services—particularly with Bowles claiming that one of his 

murder victims included a suspected informant—would (if ever uncovered) not only be 

highly offensive to the public, but also raise serious questions about the deputies’ judgment 

and ethics.
158

   

                                              

158
They also knew that it would reflect poorly on the OCSD as a whole.  Grover testified 

that he was directed to participate in the program by Assistant Sheriff Jay La Fleur.  

(Exhibit C, at p. 6714.) 
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Of course, they realized that, if found out, this would damage the credibility of any 

claim that the selection of Wozniak by Suzanne Ali (“Ali”) was without their assistance, as 

well as corroborate that any and all purported confidentiality concerns related to inmates 

will quickly give way when a perceived self-interest can be furthered. 

In Dekraai, the court did not order disclosure of Bowles’ TRED records, and thus, 

no relevant information from the TREDs was available to the defense.  However, the Court 

in this matter did require that the OCSD disclose Bowles’ TRED file.  Significantly, an 

entry from his TRED powerfully impeached Garcia and Grover’s denial that Bowles was 

ever an informant.  The entry on November 10, 2010, written by Garcia, states: 

S/H REVIEW:  ^ RECLASSED TO LVL2/H TOTAL SEP TO HELP 

FACILITATE THE ON GOING INVESTIGATION WITH SPECIAL/OPS 

AND THE DA’S OFFICE.  (Redacted TRED file for Jeremy Bowles, p. 2, 

attached herein as Exhibit K4.) 

This TRED entry could not be any clearer, and was nearly identical to the TRED entry 

Garcia made for Moriel, as discussed above, which indicated that Moriel’s classification 

level was being adjusted to allow more effective informant work.  In one of the cases he 

subsequently worked, Bowles was on the verge of being called to the witness stand before 

the prosecutor elected not to call additional informant witnesses in rebuttal.
159

 

 It certainly seems unimaginable, even with Special Handling’s track history, that 

they would have wished Bowles to continue as an informant after the statements about his 

criminal history and Grover’s suggestion that he would lie at the drop of a hat.  

Nonetheless, it has become increasingly clear that there is hardly anything an inmate could 

do that would disqualify him from working for the government as an informant in Orange 

County’s jails. 

In sum, it appears nearly certain that Bowles was working as an informant for 

                                              

159
 As noted in Bowles’ TRED, “^IS A WITNESS IN CASE AGAINST I/M JAROSIK . . . 

.”  (Exhibit K4, at p. 3.)  Deputy District Attorney Jennifer Walker elected not to call 

Bowles as a witness in People v. Mark Jarosik, a few days after identifying him as a 

rebuttal witness.  (See Exhibit G2, at p. 686.) 
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Special Handling when Grover and Garcia decided that they would recommend him for the 

program.  This was done knowing that the master manipulator of informant targets would 

be able to use the same skill set to create compelling television.  He accomplished the 

objective.  Grover simultaneously pretended that he and his partner, Garcia, were members 

of an elite crime-solving unit within the jail.  Cameras rolled as Grover appeared to be 

learning for the first time, through skillful interrogation, about the crimes of what appeared 

to be the most prolific serial killer in Southern California history.   

Within the first few seconds, the program’s narrator stated, “And another inmate 

makes the most shocking confession ever heard on Lockup.”  The show then cut to Bowles 

who said, “[T]hey say you’re a psychopath murderer after three people and a serial killer.  

Well, I’ve done blown that one out of the water quite a few times.”  (Exhibit I4, at p. 24.)  

Once the production team packed up its bags, it was back to the informant business for 

Bowles and his friends. 

3.  Deputies Acting As Both Officers and Production Assistants As 

Security and Confidentiality Concerns Yield to Good Programming  

A careful study of the episode makes clear just how active of a role the Special 

Handling Unit had in the programs, and how closely they worked with the producer, 

Suzanne Ali, in creating the most appealing production possible.   

The performance of two key deputies also further corroborates that the decision by 

the OCSD to withhold TRED records in this county for 25 years had nothing to do with 

concerns for defendants, confidentiality, or the risk that their disclosure would decimate 

law enforcement efforts.  The deception surrounding this issue is relevant to the 

believability of witnesses in their account of the identification of Wozniak for the Lockup 

program; the similar claim that the Special Handling did not direct the contact with Perez; 

and the assertion that this case should be dismissed, because members of the Special 

Handling Unit and the OCSD cannot be trusted to turn over favorable evidence relevant to 

the penalty phase of Wozniak’s case. 

At one point during the program, Tunstall and Grover were filmed, in what appears 
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to be the office of the Special Handling Unit, discussing the criminal history of Albert 

Briceno.  (Exhibit I4; Exhibit C, at p. 6318.)   

During questioning in the February Dekraai hearings, Tunstall admitted that Lockup 

was not fortuitously capturing the two officers in conversation about inmates, who just 

happened to be featured on the television program: 

Q.  But you were there not because -- you didn’t come there that particular 

day because you woke up that morning and said, “I need to look at the Albert 

Briceno file.” 

A.  Correct 

Q.  You were -- you two were sort of acting out a role for a television 

cameras, right? 

A.  That I can recall, yes.  (Exhibit C, at p. 6318.) 

The deputies had become actors and production assistants who were working side-

by-side with Ali to make for more compelling television, and a presentation of competent 

and talented law enforcement officers.  (Of course, the willingness to work this closely 

with Lockup as actors and assistants corroborates that deputies would have little reluctance 

about listing the inmates whom they believed should appear in the program.)   

To make the interaction of these two officers even more lifelike, they obtained 

Briceno’s administrative segregation file and flaunted it as the television cameras rolled.  

(Exhibit C, at pp. 6316-6318; Still Framed Images of Confession Episode, attached herein 

as Exhibit L4.)   

In 2010, defendants and defense counsel in this county were ignorant as to the 

existence of TRED files and the Sheriff’s Department’s private dialogue that would lead 

them to hide officers’ writings contained within them for 25 years, under the auspices of a 

belief that confidentiality concerns trumped all other considerations.  In his February 

testimony in Dekraai, Tunstall confirmed that a defendant’s administrative segregation file 

carried equal confidentiality concerns in his mind to the TRED files: 

Q.  Okay.  And when you talk about kind of the confidentiality of it, you 

were saying that’s a process that you are familiar with, that if you think a 

question is asked and it calls for the disclosure of confidential information, 

you would raise a 1040 objection? 
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A.  I guess if that did come up, yes.  If I was asked a specific question about 

something that may be in the TRED system, I would claim the 1040/1042 

privilege. 

Q.  Is that something, you know, to deal with any situation where you are 

being confronted with confidential information, with the disclosure of 

confidential information? 

A.  That’s how I was taught. 

Q.  Okay.  So when you talk about the TRED system, that’s not the -- the 

TRED records in computer-generated system, that’s not the only set of 

confidential records that, in your mind, are encompassed by the classification 

system, right? 

A.  Yes.  That and the ad seg protective custody filings. 

Q.  That’s the same thing, you can’t disclose -- you wouldn’t just disclose an 

ad seg file or a protective custody file, right? 

A.  If I was asked about it, I would claim the privilege and notify the court of 

what -- what might be sensitive that I was aware of. 

Q.  All right.  When you say ad seg file, what is that? 

A.  As I stated, it is basically a duplicate of the computer system.  It is 

outdated.  It deals with movement when an inmate is being transported.  It 

deals with any safety concerns.  It is basically a duplicate of the computer 

system. 

Q.  But it is pretty sensitive information, right? 

A.  Yes, it is. 

Q.  That’s not something you can have out in the public? 

A.  Correct.  That’s why it is usually locked away. 

Q.  Okay.  And, again, the fear is that it gets out, people learn about it, and it 

can endanger folks, right? 

A.  Yes.  And then, technically, I might be liable for releasing that 

information without having good cause.  Because I have to take into account 

that part of my job is protecting people.  (Exhibit C, at pp. 6311-6312.) 

 However, Grover and Tunstall’ s performance on the program demonstrated that 

even though the OCSD and its Special Handling deputies would have been comfortable 

hiding even the existence of TRED files indefinitely, it was perfectly acceptable to have a 

television audience look at an inmate’s administrative segregation file—and even an 

inmate’s TREDs.  Tunstall and Grover were flashing the “ad seg” file of Briceno while the 

production team zoomed in.  (Exhibit L4.)  In fact, when slowed down, a viewer can 

actually see Briceno’s TRED file.  (Exhibit L4.)  Although it is apparent that there actually 

were some confidentiality concerns associated with broadcasting Briceno’s TRED on 
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national television, they had nothing to do with concerns about the inmate himself.  Rather, 

the confidentiality concerns were for the OCSD deputies who made entries in the TRED—

as demonstrated in the intentional blurring of those deputies names to prevent the viewer 

from identifying them.  (Exhibit L4.) 

The willingness of Special Handling deputies to display Briceno’s file and its 

contents on a television program, of course, decimates the claims that the decades-long 

concealment of confidential records from defendants was motivated by a misunderstood 

belief that the need to protect inmate information was more important than defendants’ 

rights to due process.  This irreconcilable inconsistency in the approach to handling 

supposedly confidential records on a television program versus in real life (where 

defendants’ lives are at stake), corroborates that the OCSD simply cannot be trusted to 

reveal all mandated discovery.  

4.  Lance Eric Wulff—A Government Witness and Informant Nearly Put on Display 

for the American Public 

Amazingly, Bowles was not the only inmate working with the government whom 

Special Handling made available to Lockup, despite the insistence by members of the Unit 

(and prosecutors) that protecting the identity and security of witnesses for the government 

is paramount.  Interestingly, it appears that Bowles (and then Briceno) were moved into 

Wulff’s unit, L-20, after Wulff and Bowles were suggested by Special Handling to appear 

in the Lockup in June of 2010.  When Bowles signed his authorization on July 2, 2010, he 

was housed in disciplinary isolation.  (Partial Set of Subpoenaed Documents from OCSD, 

p. PD 216, attached herein as Exhibit M4.)  However, as Briceno’s TRED indicated, he 

was moved into L-20 of the I.R.C. during the course of the program, and ended up next to 

Bowles.  Thus, Bowles must have been moved into L-20, as well, after signing his release.  

Interestingly, it appears that sitting in the informant tank in L-20—when Bowles and later 

when Briceno arrived—was Wulff.   

As will be discussed, Wulff is listed in the same e-mail from Ali to Grover in which 

Bowles’ name first appears as an identified future participant on Lockup.  (Exhibit M4, at 
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p. PD 418.)  Interestingly, Wulff’s name also can be found within Bowles’ TRED—a 

November of 2010 entry documents that both inmates requested that they “dayroom” 

together.  (Exhibit K4, at p. 2.)  Moreover, Lockup’s own Facebook posts, as well as an 

NBC website promotion about the program, corroborate that Wulff was filmed for the 

program; though, aired footage of him consisted of less than 30 seconds of him speaking 

about a female inmate he knew out of custody.  (Transcript of Lockup Extended Stay: 

Orange County (MSNBC), Highs and Lows, attached herein as Exhibit N4; Lockup 

Extended Stay: Orange County Jail, Facebook, https://www.facebook.com/msnbcLockup/ 

photos/a.10150154829420685.287931.26973340684/10150154829730685/; Join the Crew 

of Lockup for a Closer Look Inside the Orange County Jail, NBC News, 

http://www.nbcnews.com/id/42613117/ns/msnbc-documentaries/t/join-crew-lockup-closer-

look-inside-orange-county-jail/#.VUtrRGd0w5s.) 

a.  People v. Lance Wulff (09ZF0062) 

i.  Summary of Charges 

On May 29, 2009, a grand jury indicted Lance Wulff on charges of solicitation to 

commit a crime (Pen. Code § 653f(a)); street terrorism, (Pen. Code § 186.22(a)); two 

counts of robbery (Pen. Code §§ 211-212.5(a)-213(a)(1)); burglary (Pen. Code §§ 459-

460(a)); and assault with a weapon or force likely to produce great bodily injury (Pen. 

Code § 245(a)(1)).  (Minutes in People v. Wulff, Super. Ct. Orange County, No. 09ZF0062, 

attached herein as Exhibit O4.)  The indictment further alleged gang enhancements (Pen. 

Code § 186.22(b)(1)) as to the solicitation, assault, and burglary charges.  (Exhibit O4.)  

On November 17, 2009, before trial, Wulff entered a plea deal with the prosecutor in his 

case, Senior Deputy District Attorney Jim Mendelson.  (Plea Agreement in People v. Wulff, 

Super. Ct. Orange County, No. 09ZF0062, attached herein as Exhibit P4.)  In exchange for 

Wulff’s testimony against his co-defendants, Mendelson agreed to recommend a sentence 

of 2 years and 8 months.  (Exhibit P4, at pp. 1-2.)  Though he agreed to that deal in 2009, 

Wulff was not sentenced until February 25, 2011.  (Exhibit O4.) 
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ii.  Summary of the Case 

On February 16, 2009, Stephen Clevenger (“Clevenger” or “Twister”), Mitchell 

Highley (“Highley”), and Brian Sawin (“Sawin”) broke into Kristy Reed’s (“Reed”) 

apartment.  (Reporter’s Transcript (Grand Jury), People v. Wulff, Super. Ct. Orange 

County, No. 09ZF0062, May 28 and 29, 2009, pp. 5-6, attached herein as Exhibit Q4.)  

Reed lived with her boyfriend, Adam Goldberg (“Goldberg”).  (Exhibit Q4, at p. 5.)  Upon 

hearing the commotion of the break in, Goldberg ran out of his bedroom to investigate.  He 

saw one of the men flash what he believed to be a weapon and ran into the bathroom to 

hide.  (Exhibit Q4, at p. 5.)  Sawin proceeded to Reed’s bedroom; threw her off her bed, 

duct-taped her; and then assaulted her with a sap (a metal padlock inside of a sock).  

(Exhibit Q4, at pp. 5-6.)  Goldberg ran out of the bathroom and tried to leave the 

apartment, but, just as he stepped out, was stopped by two of the men.  (Exhibit Q4, at p. 

6.)  They punched, kicked, and dragged Goldberg back into the apartment.  (Exhibit Q4, at 

p. 6.)  A neighbor noticed Goldberg being hit and dragged.  (Exhibit Q4, at p. 6.)  Fearing 

the arrival of the police, Twister, Highley, and Sawin fled.  (Exhibit Q4, at p. 6.)  On their 

way out, they took a laptop computer and a PlayStation 3 from the apartment.  (Exhibit Q4, 

at p. 6.) 

iii.  Deputy DA Mendelson’s Presentation of Wulff’s 

Participation to the Grand Jury  

According to the prosecution, Lance Wulff ordered the burglary and assault of Reed 

and Goldberg.  (Exhibit Q4, at p. 5.)  In February of 2009, Lance Wulff was the leader of 

the Orange County Skins (“OCS”), a white supremacist gang which, as their name 

suggests, is located in Orange County.  (Exhibit Q4, at pp. 4-5.)  Senior Deputy District 

Attorney Jim Mendelson argued to the grand jury that Wulff ordered the assault based on 

the solicitation of an individual named Roarke Ocampo (“Ocampo”).
160

  (Exhibit Q4, at p. 

                                              

160
 According to the prosecution, Ocampo was not affiliated with OCS.  Ocampo and Reed 

were best friends up until January of 2009.  That January, Ocampo and Reed had a falling 

out after she accused him of stealing from her, and cut ties with him.  After that, he became 
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4.)  Mendelson argued that the assault was “criminal street gang activity,” and that it “was 

obviously an OC Skins crime.”  (Exhibit Q4, at p. 11.)  He argued that Ocampo “paid the 

leader of the Orange [County] Skins to have his homeboys exact some revenge for him, 

conduct a hit, a home invasion robbery.”  (Exhibit Q4, at pp. 1, 4.)  Mendelson reiterated 

the level of Wulff’s involvement as the leader of the entire plan, including the assault, 

stating, “Lance Wulff proceed[ed] to spend the money [received from Ocampo] on himself 

and arrange[d] to have three of his homeboys accomplish this hit.”  (Exhibit Q4, at p. 4.)  

Mendelson elicited testimony that Wulff provided “direction” on the hit, and provided the 

others with information about where to go and when.  (Exhibit Q4, at p. 26.)  Furthermore, 

he argued in his summation that Wulff “clearly aided and abetted and instigated this thing 

with full knowledge of what’s going on.”  (Exhibit Q4, at p. 11.) 

iv.  Wulff Makes a Deal with the OCDA 

On November 17, 2009, Lance Wulff entered into a plea agreement with the OCDA.  

(Exhibit P4.)  The four corners of the agreement Wulff signed with Mendelson compelled 

him to offer testimony regarding the events leading up to the robbery and assault with 

which he had been charged.  The agreement provided, in relevant part: 

1.  The People shall recommend to the court the acceptance of defendant 

Wulf’s [sic] plea of guilty to one felony count of Solicitation of Aggravated 

Assualt [sic] (by means or force likely to produce great bodily injury) (Penal 

Code Section 653f/245), and a misdemeanor count of Street Terrorism (Penal 

Code Section 186.22(a), as well as admitting his prior strike conviction in 

case number 01 HF 0716.  The People will move the Court to dismiss the 

remaining counts and enhancements in the felony indictment.  

2.  The People will agree to defendant Wulf [sic] being sentenced to a 

determinate term of 16 months on the Solicitation count, doubled as the 

result of his prior strike conviction, for a total term of 32 months state prison. 

. . . 

In consideration of the mutual promises and subject to the conditions herein, 

Lance Wulf [sic] agrees to the following: 

                                                                                                                                                     

very angry with her and began threatening her over the phone, to the point where she 

changed her phone number.  (Exhibit Q4, at pp. 46-47.)  Additionally, Ocampo and Wulff 

knew each other through a mutual friend.  (Exhibit Q4, at p. 146.) 
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1.  Lance Wulf [sic] shall also give complete and truthful testimony at any 

and all court proceedings pertaining to the events in San Clemente, California 

on or about 16 February 2009 involving a home invasion robbery; along with 

the events which led up to this incident as well as the events following the 

robbery.  (Exhibit P4, at pp. 1-2.) 

Wulff and Mendelson both signed the agreement.  (Exhibit P4, at p. 3.)  In 2010 and 2011, 

three of his co-defendants pled guilty.
161

  On August 29, 2010, Clevenger committed 

suicide while in custody.  He hung himself after what he called a “bad day in court.”  (Eric 

Hartley, Lawsuit in Jail Suicide Can Move Forward, O.C. Register (Jan. 11, 2014), 

http://www.ocregister.com/common/printer/view.php?db=ocregister&id=596922.)  

b.  Wulff Testifies for the Prosecution in Another Case Just 

Months After Being Filmed for Lockup: People v. Wayne Marshall 

(10ZF0097) 

i.  Summary of Charges  

 On November 30, 2010, Wayne Marshall (“Marshall”) was indicted by a grand jury 

for attempted aggravated assault (Pen. Code §§ 664(a)-245(a)(1)), extortion by force or 

threat (Pen. Code §§ 518/520), and street terrorism (Pen. Code § 186.22(a)), along with 

two enhancements alleging the crimes were committed for the benefit of a street gang.  

(Minutes in People v. Marshall, Super. Ct. Orange County, No. 10ZF0097, attached herein 

as Exhibit X4.)  On December 18, 2012, the case was consolidated into case number 

03SF0831.  (See Exhibit X4; Minutes in People v. Marshall, Super. Ct. Orange County, 

No. 03SF0831, attached herein as Exhibit K6.) 

                                              

161
 On September 28, 2010, Roarke Ocampo pled guilty to robbery, assault, and filing a 

false report.  (Minutes in People v. Ocampo, Super. Ct. Orange County, No. 09ZF0062, 

attached herein as Exhibit T4.)  That same day he was sentenced to 12 years in state prison.  

(Exhibit T4.)  On June 22, 2011, Mitchell Highley and Brian Sawin pled guilty to all 

counts.  On July 8, 2011, both were sentenced to 15 years to life in state prison.  (Minutes 

in People v. Highley, Super. Ct. Orange County, No. 09ZF0062, attached herein as Exhibit 

U4; Minutes in People v. Sawin, Super. Ct. Orange County, No. 09ZF0062, attached herein 

as Exhibit V4.) 
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ii.  Wulff’s Testimony in Marshall Grand Jury 

Wulff entered the Orange County Jail for the robbery charge discussed above, on 

May 29, 2009.  (Reporter’s Transcript (Grand Jury), People v. Marshall, No. 10ZF0097, 

Nov. 30, 2010, p. 105, attached herein as Exhibit Y4.)  At that time, Wayne Marshall was 

the leader of the Aryan Brotherhood inside the Orange County Jail.  (Exhibit Y4, at pp. 

105-106.)  Wulff was housed in the M-Mod section of the Theo Lacy facility, along with 

other members of white supremacist street gangs—all of which reported to the Aryan 

Brotherhood leadership within the Orange County Jail.  (Exhibit Y4, at pp. 101-104, 107.)  

Jason Fenstermacher served as the key-holder of Marshall’s organization for the M-Mod 

tier where Wulff was housed.  (Exhibit Y4, at pp. 113-114.)  Shortly after entering Theo 

Lacy, Wulff observed an incident in which Fenstermacher did not pass along a portion of 

contraband to Marshall—methamphetamine that had been smuggled into the jail by 

Charles Hull.  (Exhibit Y4, at pp. 115-117.)  In addition, Fenstermacher had allowed a 

lower-ranking gang member, Hull, to openly criticize Marshall.  When Fenstermacher 

asked Hull if he had sent a portion of the smuggled drugs to Marshall, Hull said, “[F]uck 

Bullet.”  (Exhibit Y4, at pp. 115-117.)  These actions violated gang policy.  (Exhibit Y4, at 

pp. 115-117.) 

According to Mendelson, despite Wulff’s alleged disassociation from the Orange 

County Skins and his abdication of power as leader of the organization, he was still viewed 

as a potential political threat by Fenstermacher.  (Exhibit Y4, at pp. 101, 117.)  As a result, 

Wulff was engaged in a struggle for power with Fenstermacher.  (Exhibit Y4, at pp. 117-

119.)  This power struggle landed Wulff on a kite to be assaulted; hence, deputies marked 

Wulff to be moved to segregated housing.  (Exhibit Y4, at pp. 118-120.)  Moreover, when 

Wulff refused to follow gang protocol, thereby requiring deputies to forcibly extract him 

from his cell, he further deepened the animosity between himself and Fenstermacher.  

(Exhibit Y4, at pp. 120-121.) 

Sometime later, for a court date, Wulff was housed with his long-time gang 

associate and friend, Stephen Clevenger.  (Exhibit Y4, at pp. 121-123.)  Wulff discovered 
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that after he had been moved to total separation, Clevenger had been moved into Wulff’s 

former housing assignment in M-Mod with Fenstermacher and Hull.  (Exhibit Y4, at p. 

122.)  While the two were housed in the courthouse facility, Clevenger informed Wulff that 

due to his association with the Orange County Skins, he had experienced a similar power 

struggle with Fenstermacher and had since been moved to total separation as well.  

(Exhibit Y4, at pp. 122-123.)  As the two shared stories of their time in M-Mod, Wulff told 

Clevenger about the incidents he had observed; specifically, that Fenstermacher and Hull 

had broken gang protocol by openly criticizing Marshall and not passing along a cut of 

drugs to him.  (Exhibit Y4, at pp. 123-124.)  In an effort to retaliate against Hull and 

Fenstermacher, Clevenger later reported this information back to Marshall, with whom he 

shared an adjoining cell in P-Mod at that time.  (Exhibit Y4, at pp. 124-125.)  Wulff 

testified that he was not sure, at the time of his conversations with Clevenger, whether he 

was still required to “play active” and convey to Clevenger that he was an active gang 

member, because he had not yet signed his agreement for consideration in his own case.  

(Exhibit Y4, at p. 124.) 

Mendelson told the grand jury that the information Wulff provided to Clevenger, 

which was later provided to Marshall, was evidence of Marshall’s intent to extort money 

and arrange an assault on Charles Hull—who had scorned him.  (Exhibit Y4, at pp. 125-

126.)  Mendelson called Wulff to testify during the grand jury proceedings against 

Marshall in order to establish this intent.  Both Mendelson and Wulff went out of their way 

to make clear to the grand jury that Wulff’s testimony was not motivated by any 

compensation or consideration from the District Attorney’s Office.  (Exhibit Y4, at pp. 99-

101, 182-183.)  Instead, Wulff claimed he was giving up his “convict role” and “paying the 

price” for his life as a gang member.  (Exhibit Y4, at p. 101.)  Mendelson reinforced this in 

his summation on the day Wulff testified, telling the grand jury, “[H]e explained why he is 

testifying.  He earns the consideration he got in that other case.  I submit to you the only 

thing he got in this case, I think he got a Coca Cola during a jailhouse visit, and I will 

disclose that to you.”  (Exhibit Y4, at p. 183.)  
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iii.  Prosecutor Minimizes Wulff’s Criminal Conduct Once 

He Becomes a Government Witness 

 Mendelson provided the grand jury with information about Wulff’s criminal past, 

both in the form of his summation and the testimony of Wulff.  He described to the jury 

that “Wulff is currently in custody on a home invasion robbery.”  (Exhibit Y4, at p. 15.)  

Mendelson explained, 

[Wulff] didn’t actually go into the house and participate in the robbery, but 

he played a role in that in telling some O.C.S, an O.C.S. friend of his, 

somebody is looking for some people to help him go get some property.  

There is a whole lot more mission in that it wasn’t just to get some property, 

it was a home blown home invasion robbery.  Wulff was charged with it 

because he did play a little bit of a role in instigating.  (Exhibit Y4, at pp. 15-

16.) 

However, when Mendelson was prosecuting Wulff, he argued that Wulff did much 

more than simply “tell an O.C.S. friend of his” about somebody needing some property 

recovered.  Quite the contrary, Mendelson made the case that Wulff directed his 

subordinates to perform a robbery and assault for the benefit of the O.C.S.  (Exhibit Q4, at 

pp. 1, 4, 11, 26.)  Furthermore, when prosecuting Wulff, Mendelson argued that as leader 

of the OC Skins, he had “instigated” the robbery and assault “with full knowledge of 

what’s going on.”  (Exhibit Q4, at p. 11.)  Lastly, the notion that the break-in was a “blown 

home invasion” is disingenuous, at best.  At Wulff’s grand jury, Deputy DA Mendelson 

took every opportunity he had to refer to the assault as a “hit,” telling the jury that the 

assault was done on orders from Wulff for the benefit of the O.C. Skins.  (Exhibit Q4, at 

pp. 1, 4-5, 11, 127-129, 177-178.)  There was nothing “blown” about what happened in the 

case for which Mendelson was prosecuting Wulff.  Wulff planned and ordered all of it.  

But there had been a change of circumstances: the government no longer wanted the evil 

Wulff.  In fact, the prosecutor even argued that Wulff was an agent for reform when he was 

a member of the OC Skins: “And he actually took these OC Skins and tried to get them off 

drugs, tried to get them gainfully employed.”  (Exhibit Y4, at p. 16.) 
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Wulff’s criminal history appeared relatively minimal, as presented by Mendelson to 

the grand jury.  Aside from the robbery discussed above, Mendelson only elicited the 

following testimony about Wulff’s criminal past: 

Q.  And what was the prior strike for? 

A.  I believe it was for a terrorist threat.  

Q.  And additionally do you have a record that includes the sales of 

controlled substances?  

A.  I do. 

Q.  And you have done prison time? 

A.  I have.  (Exhibit Y4, at pp. 99-100.) 

 This presentation begs the question of what Wulff may have said about himself 

when he was interviewed by Lockup, and if it was requested that the episode be pulled, 

why that took place. 

5.  Wulff and Bowles Work Together as Informants 

 Additional evidence that Wulff and Bowles were not just assisting Special 

Handling by appearing on Lockup, but were actively working as informants within 

the jails, is demonstrated by their efforts to obtain statements from another inmate, 

Derek Adams (“Adams”), who was charged with murder.   

a.  People v. Derek Adams (11ZF0112) 

i.  Summary of Charges 

 On May 25, 2011, a grand jury indicted Derek Adams on charges of murder (Pen. 

Code § 187(a)); grand theft (Pen. Code §§ 484-487(c)); assault with a deadly weapon or 

force likely to produce great bodily injury (Pen. Code § 245(a)(1)); burglary (Pen. Code §§ 

459-460(a)); and enhancements for discharging and personally using a firearm (Pen. Code 

§§ 12022.5(a), 12022.53(d)).  (Minutes in People v. Adams, Super. Ct. Orange County, No. 

11ZF0112, attached herein as Exhibit Z4.)  On August 22, 2012, a jury found Adams guilty 

of all counts and found true all enhancements.  (Exhibit Z4, at pp. 21-22.)  On November 

30, 2012, Adams was sentenced to 46 years to life in state prison.  (Exhibit Z4, at p. 23.)  

On appeal, Adams argued that the court erroneously excluded evidence of statements he 

made when officers initially apprehended him after his flight.  (People v. Adams (Mar. 17, 
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2014, G047855) 2014 Cal.App.Unpub.LEXIS 1852, p. *2, attached herein as Exhibit A5.)  

On March 17, 2014, the court of appeals affirmed his conviction.
162

  (Exhibit A5, at p. *2.) 

ii.  Summary of the Case 

On the morning of October 22, 2010, Adams was at his home in Huntington Beach.  

(Exhibit A5, at p. *2.)  His ex-girlfriend Lauren Schneider (“Schneider”), with whom he 

maintained an intermittent relationship, was at the home of Cody Mosher (“Mosher”) in 

Newport Beach.  (Exhibit A5, at p. *2.)  Adams sent the following text to Schneider: “I’m 

driving to Newport.  I’m going to beat the fuck out of both of you.”  (Exhibit A5, at p. *3.)  

Adams also texted his then-girlfriend, Marissa Bilotti: “I need your backup.”  (Exhibit A5, 

at p. *3.)  Adams and Bilotti drove to Mosher’s house.  They kicked in the front door.  

Adams beat Mosher with his fists and feet, and inflicted a nonfatal puncture wound in 

Mosher’s chest with a knife.  (Exhibit A5, at p. *3.)  Adams found Schneider and hit her in 

the head with a closed fist numerous times, shoved her, and put a knife to her throat.  

(Exhibit A5, at p. *3.)  He took Mosher’s cell phone.  He also took money from 

Schneider’s purse.  Adams and Bilotti then left the scene.  (Exhibit A5, at pp. *3-4.) 

 Schneider and Mosher drove to the home of Terri Garrett (“Garrett”) and her 

husband, Gregory Heintz (“Heintz”).  (Exhibit A5, at p. *4.)  At some time in the past, 

Heintz was a member of PEN1, a white supremacist gang.  Schneider and Mosher told 

Heintz what Adams had just done to them.  Garrett was upset by what happened to 

Schneider, and though Heintz did not know Mosher or Adams, Heintz was upset because 

Garrett was upset.  (Exhibit A5, at p. *4.)  Adams told Schneider over the phone, “‘come 

get your money, bitch,’ and said that he was at Murdy Park.”  (Exhibit A5, at p. *5.)   

                                              

162
 Marissa Bilotti was also charged with the murder of Heintz via a grand jury indictment 

issued on September 20, 2011.  On December 5, 2014, Bilotti pled guilty to voluntary 

manslaughter, assault with a deadly weapon, and burglary.  The Honorable Thomas 

Goethals sentenced Bilotti to 8 years and 4 months in state prison.  (Minutes in People v. 

Bilotti, Super. Ct. Orange County, No. 11ZF0123, attached herein as Exhibit B5.) 
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 Bilotti drove Adams to the park.  When Adams got out of the car, he was carrying a 

gun.  (Exhibit A5, at p. *5.)  Bilotti parked her car nearby with a towel covering her license 

plate.  Schneider; Heintz; Garrett; and Garrett’s friend, Nicole, arrived at the park parking 

lot.  Heintz, who was unarmed, exited the car.  Adams and Heintz approached each other.  

They walked side-by-side for a distance of 30 feet, and they were arguing the entire time. 

(Exhibit A5, at p. *5.)   

 “[Adams] then turned to Heintz and shot him in the stomach at close range with the 

revolver.  Heintz grabbed his stomach with both hands and dropped to the ground.  

[Adams] ran away with the gun.  Bilotti picked him up, removed the rag from her license 

plate, and drove away.”  (Exhibit A5, at pp. *5-6.)  A witness, who had seen the car driving 

away, wrote down the license plate number and gave it to the officers when they arrived at 

the scene.  (Exhibit A5, at p. *6.)  Shortly thereafter, an officer stopped Bilotti and Adams 

a few blocks from the park.  (Exhibit A5, at p. *6.)  Both were taken into custody.  At that 

point, Adams and the officer had an exchange, which was excluded from trial.
163

  (Exhibit 

A5, at pp. *6-7.)  “[Heintz] died that afternoon as a result of the gunshot wound to the 

abdomen.”  (Exhibit A5, at p. *7.) 

                                              

163
  [Officer]:  ** in the car. 

[Defendant]:  He came running at me with a gun and I beat him to the punch. 

[Officer]:  He who? 

[Defendant]:  Rooster, the guy. 

[Officer]:  Okay. 

[Defendant]:  The guy that I shot, ** he was gonna, said he was gonna come 

to my house slit my family’s throat, I, I, I won’t do, I, I, stole my dad’s 

[Officer]:  You know I’m not asking you any questions, right? 

[Defendant]:  I’m yeah, I’m just telling you the ** man, 

[Officer]:  Okay. 

[Defendant]:  I was scared for my family’s life, he said fucking, met up with 

me ** fucking ** I’m gonna slit you and your family’s throat, I stole my 

dad’s fucking gun, I met up with him and he came running at me ** ** he’s 

telling me ** He would have shot me if I didn’t shoot him.  (Exhibit A5, at 

pp. *6-7.) 
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iii.  Lance Wulff’s Testimony at Adams’ Grand Jury 

Proceeding 

 On May 25, 2011, Lance Wulff testified at the grand jury proceeding in Adams’ 

case.  (Reporter’s Transcript (Grand Jury), People v. Adams, Super. Ct. Orange County, 

No. 11ZF0112, May 25, 2011, attached herein as Exhibit C5.)  Wulff testified that from 

1998 until 2010 he had been associated with, and ultimately became the leader of, the 

Orange County Skins.  (Exhibit C5, at p. 158.)  However, he had since dropped out.  

(Exhibit C5, at p. 158.)  Wulff stated that knew the victim Gregory Heintz through his gang 

affiliation.  (Exhibit C5, at pp. 158-159.) 

 Wulff testified that in October of 2010, he was incarcerated at Orange County Jail, 

and placed in “total separation” from other inmates.  (Exhibit C5, at p. 159.)  He and 

Adams met in jail because they were housed in the same sector.  (Exhibit C5, at pp. 160-

161.)  An extended portion of the grand jury transcript, when closely examined, 

corroborates the joint informant efforts carried out by Wulff and Bowles: 

Q.  Now, Mr. Wulff, when you first saw Mr. Adams you didn’t know what 

he was in there for, and what if any steps did you take to befriend Mr. 

Adams?  

A.  Well, he had just come up and he was actually talking to my neighbor 

about what he was there for.  

Q.  What is your neighbor’s name?  

A.  Jeremy Bowles.  He had been talking to him about his charges, that he 

was new to the whole jail system, and basically saying, I think I am going to 

be in jail for a long time, and that kind of stuff.  And me and Jeremy Bowles 

were really close.  And he knocked on the wall, pounded on the wall to get 

my attention.  And I came up to the door and I asked him what his charges 

were.  And he said, I am here for murder.  And I said, oh, you are the one that 

killed my homeboy rooster.   

Q.  And what was Mr. Adams’ reaction?  

A.  He said, word for word, you know about that?  I said, I know about 

everything.  And that was how our conversation started.  

Q.  Okay.  Did you let Mr. Adams know that the reason you might know 

about everything was because of your status with Orange County Skins?  

A.  Yeah.  He said, how did you know about that?  I just said, you know 

what, from the circles that I run in, you know, people tell me just about 

anything that has to do with any of the skinheads in Orange County.  I told 
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him what my association with the Orange County Skins was.  I told him that 

I was in charge of the gang.  That I had known Rooster.  And, you know, he 

was starting to get a little bit concerned because he was placed in protective 

custody because of it.    

Q.  Right.  So here is a guy who is afraid of PEN1, Skins or any other white 

supremacist group going to come after him for killing Rooster?  

A.  Right.  

Q.  And here he is having a conversation with you?  

A.  Correct.  

Q.  Okay.  And did you do something to ease his mind?  

A.  The following day I did.  

Q.  Okay.  But not at the time?  

A.  Not at the time.  

Q.  Okay.  Did you proceed to question Mr. Adams about killing Rooster?  

A.  I did.  

Q.  And what did you say to him?  

A.  I told him that, I said, look, the deal is you explain yourself now and you 

won’t have to worry about it in the future.  If it was a personal issue, then it 

can stay a personal issue.  But if you are going out to make a play to attack 

skinheads, they are going to attack you back. 

Q.  So you wanted to know if this was a gang thing against all skinheads?  

A.  I wanted to know what the motive was behind killing him, because 

Rooster was one of the last people that I would ever think to be shot in like a 

gang fight type situation.  (Exhibit C5, at pp. 162-164.) 

Q.  And you wanted to know if it was a skinhead thing, because other 

skinheads might be in danger?  

A.  Yes.  

Q.  As opposed to a personal thing?  

A.  Yes.  

Q.  You explained that to Mr. Adams; is that true?  

A.  Yes.  

Q.  And what is his response?  

A.  He said, I probably shouldn’t talk to you about it, because my lawyer told 

me not to.  I said, okay, good luck taking your chances.  

Q.  And then what happened?  

A.  Then he explained everything.  (Exhibit C5, at pp. 165-166.) 

A better understanding of how Wulff (and Bowles) tricked Adams into confessing 

can be observed by examining the interview of Wulff.  On November 9, 2010, Sonia 
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Balleste (“Balleste”), Special Operations Investigator William Beeman, and OCDA 

Investigator David Melnyk, questioned Wulff about the confession and how he elicited it: 

Okay, uh, I’ve been, in the sector that I’ve been, I’ve been in there for 

awhile.  Uh, I knew uh, Rooster, when he was killed, uh before.  I also have 

lots of prior uh, dealing with all the skinhead gangsters in Orange County.  

Uh, I had heard about Rooster being killed, probably a day or two after it, it 

happened.  And uh, the uh, the guy you’re prosecuting is, was brought into 

our sector.  And uh, he had uh, he kind of looking for a friend.  He kinda 

outlined everything that had happened that day.  Uh, at first he said, he goes, 

well, I probably shouldn’t talk to you about it.  I said that’s okay.  I said, but 

understand this, and I was really trying to do, I was trying to understand what 

had happened to Rooster, okay?  Uh, he doesn’t really look like the type of 

kid that would run around with Rooster.  So, you know, I kind of asked him.  

I said uh, you know, how did that happened?  He goes, well, I probably 

shouldn’t talk to you about it.  I said that’s fine.  Listen, but if you want to 

watch your back for the rest of your life.  You know, with skinheads chasing 

you, over something that could have been a personal issue, you know?  By all 

means.  He goes, well, this is what happened. . . .  (Transcript of Interview of 

Eric Lance Wulff in People v. Adams, Nov. 9, 2010, pp. 533-534, attached 

herein as Exhibit D5.) 

 Later Wulff further explained why he believed that Adams talked to him about his 

case, “He was kinda skeptical about even talking about the case.  Uh, probably for this 

reason, but he was skeptical about talking about the case.  And, he was opening it up 

pretty much thinking that I was gonna be the one that protected him.”  (Exhibit D5, at 

p. 545, emphasis added.) 

 He went on to describe how, because Adams was in protective custody at the time 

of their contact, “[n]o one in there really is talking to him, you know?”  (Exhibit D5, at p. 

14.)  He made the following comment about how he and Bowles recognized Adams’ 

vulnerability and used it to convince their target to open up: 

He’s kinda an outcast and he had, there was also my neighbor, uh Bohls [sic].  

Bohls [sic] is the one that invited him over.  You know Bohls [sic]?  Yeah, 

we won’t’ talk about him.  Actually, he pulled him over to the cell and 

started talking to him.  Yeah, that’s, that’s probably what I should tell you.  

That’s, that’s how he came over, was Bohls [sic] called him over, uh, ‘cuz he 

kinda stood out like a sore thumb.  We, you know, we were kinda joking and 

heckling him a little bit and uh, Bohls [sic] had asked him.  He’s all, so what 



 

MOTION TO DISMISS - WOZNIAK 

530 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

are you hear [sic] for?  He goes, uh, looking at 57 to Life, that’s what the 

newspaper said.  And I’m, I looked at him I said, were you looking at 57 to 

Life for?  For a 1 8 7.  I was like uh, you’re the one that killed Rooster, huh?  

And he goes, uh, he was gonna kill me first.  And I said, really?  And that’s 

what kinda launched the whole . . . .  (Exhibit D5, at pp. 545-546.) 

During their introduction at the cell door, Wulff said the following to Adams:  

I was like, dude, do you know who I am?  And he goes, uh no, who are you?  

I was all, I was all, my name’s Wolff [sic], Orange County Skins.  And he 

says, uh, okay.  I was like you never heard of me?  He goes, no.  I was like, I 

was pretty much the one running the show for everyone out there.  You 

know, I was like, I know all those people.  It’s like anything that goes on out 

there, I’m usually the first to find out about it, and, that’s kinda like what . . . 

.  (Exhibit D5, at p. 546.) 

The interview further clarified that Wulff was using an informant technique to 

extract confessions that has been used by informants in other local cases, as discussed in 

the Summary Motion to Dismiss.  (Exhibit A, at p. 79.)  This method of convincing a target 

to speak about his case by suggesting that the inmate could face harm from members of a 

gang if he is unwilling to share the facts of the crime, was deemed unconstitutional in 

Arizona v. Fulminante (1991) 499 U.S. 279 [111 S.Ct. 1246]. 

 As the interview with Balleste and others continued, Wulff provided additional 

details about how he and Bowles carried out this scam to perfection.  Wulff said that he did 

not initially tell Adams what benefit he would get from speaking with Wulff.  Instead, he 

said, “I let him go home with it.”  (Exhibit D5, at p. 547.)  Then, Wulff further described 

what happened the next day: 

Uh, that, at, at first he just kinda said, oh okay.  And I kinda hit him up a little 

bit about it and then he went home.  The next day he came downstairs.  He 

came up to the door and I told him, I said look.  I said if you want to protect 

yourself, a couple of these guys later on down the road we need to know the 

story now.  (Exhibit D5, at p. 547.) 

Wulff had played it to perfection: he gave Adams time to think and demonstrated that the 

informant—whom Adams did not know was actually despised by his former gang for 

turning “snitch”—was very much at ease in his supposed power position.  Bowles gave 

Adams food at his door the next day when he walked up.  After Adams made the statement 
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about his role in the crime, Wulff told him, “[W]ell I’ll tell you what I’ll do.  I said, 

tomorrow I’ll make a phone call.  I’ll talk to some people and see about, I’ll see about you 

know, what your status is gonna be.”  (Exhibit D5, at p. 548.)  Wulff said that “then 

[Adams] turned about and went back to lockup.  I haven’t talked to him since.”  (Exhibit 

D5, at p. 548.)  Wulff explained that that conversation occurred one day prior to the 

interview by Balleste and her team.  (Exhibit D5, at p. 547.)   

 Wulff also clarified how the two-man effort worked to convince Adams to confess: 

Uh, Bohls [sic] is kinda, he was kinda like my cheerleader pumping him up a 

little bit in the background, you know.  Making him laugh.  I was getting the 

story and uh, Bohls [sic] was kinda making him feel real comfortable about 

talking, about you know, the whole time making him laugh in the 

background.  (Exhibit D5, at p. 549.) 

As with many Orange County jailhouse informant cases, the prosecutor emphasized 

that she was not promising anything and the informant affirmed he was not requesting 

anything in return.  (Exhibit D5, at p. 549.)  Wulff stated that he had changed a lot since he 

arrived in jail, and “these guys [have] been pretty straight up with me, you know?  I figured 

they would want to know what was going on.”  (Exhibit D5, at p. 550.)  Later, Balleste 

said, “And whether we give you anything in exchange or not, as I said we’re not making 

any promises . . . .”  (Exhibit D5, at p. 555.)   

Over the course of a couple of conversations, Adams purportedly confessed the 

details of his crime to Wulff.  Wulff provided the Adams prosecution team with damaging 

testimony about the defendant’s motive for killing Heintz, as well as details about the 

crime. 

 According to Wulff, Adams said that “another kid named Cody” was “running 

around with his ex-girlfriend,” and Adams was upset about it.  (Exhibit C5, at p. 166.)  

Cody and Adams got into an argument over the phone.  Adams then kicked in the door, 

beat up Cody, and “pocket checked him” by taking his cell phone and his pills.  (Exhibit 

C5, at p. 166.)  Adams claimed that Cody was a skinhead and Heintz had been his mentor.  

Thus, Heintz became involved once Cody told him what had happened.  Adams said that 
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Heintz told Adams that he was going to “run steel” on him.  (Exhibit C5, at p. 168.)  

Adams assumed that meant there was going to be a gunfight.  At that point in the 

conversation, Wulff explained to Adams, “[W]ell, here’s the deal.  That doesn’t mean that 

he is going to get a gun. . . . [‘Run steel’] means that he is going to bring a knife.”  (Exhibit 

C5, at p. 168.)  Adams looked at Wulff and said, “‘Whoops, oh well.’”  (Exhibit C5, at p. 

168.)  Wulff testified that he was upset that Adams did not care about what he had done, 

stating, “[T]hat’s what really kind of set me off and I got really upset when that happened.”  

(Exhibit C5, at p. 168.)  Adams told Wulff that Heintz did not have a gun, but Adams 

thought Heintz had a gun and “they could have gotten rid of it.”  (Exhibit C5, at p. 169.)  

Adams also said that when he saw Heintz at the park, he threw Cody’s pills and phone on 

the ground, and Heintz was still coming towards him; thus, Adams pulled out the gun, shot 

him, and ran.  (Exhibit C5, at p. 169.)  Wulff further explained that when Adams said, 

“Whoops, oh well,” his demeanor was “so nonchalant, I can’t change it, why dwell on it.  I 

mean, I just thought that was kind of shallow.”  (Exhibit C5, at p. 172.)   

 After meeting with Balleste sometime in early November, Wulff and Adams had 

another conversation about Adams’ girlfriend Marissa Bilotti’s involvement in the 

shooting.  (Exhibit C5, at pp. 176-178.)  Wulff asked Adams if Bilotti knew he was going 

to shoot Heintz at the park.  Adams responded that he was surprised that Bilotti was also in 

jail, even though she drove him to pick up the murder weapon and then drove him to the 

park.  However, at this point, he did not want to say any more to Wulff.  (Exhibit C5, at p. 

177.)  Wulff stated his interest in the outcome of the case was, “Justice.  Justice be served, 

if that’s what it calls for.”  (Exhibit C5, at p. 179.)  He also stated that he had no pending 

cases at that point.  (Exhibit C5, at p. 181.)  

iv.  Prosecutor’s Presentation of Wulff at Grand Jury 

Proceedings 

 Deputy DA Balleste made no effort to give any background on Wulff’s criminal or 

informant histories.  The only testimony Balleste elicited from Wulff about his past in the 

O.C. Skins was the following: 
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Q.  Now, sir, as a result of your association with Orange County Skins and 

the sort, were you incarcerated at the Orange County Jail in October of 2010? 

A.  I was.  (Exhibit C5, at p. 159.) 

Balleste did not inform the jury about any of Wulff’s prior convictions, his violent past, his 

necessarily violent management of the OC Skins, his deal with Mendelson for the home 

invasion robbery, or the fact that before Adams Wulff had agreed twice to testify for the 

prosecution.  On the other hand, Balleste did inform the grand jury that Wulff was 

“gainfully employed” and leading “a normal citizen’s life.”  (Exhibit C5, at p. 181.)  

Furthermore, she elicited testimony that Wulff had no expectations for testifying, and that 

he no longer had any cases pending.  (Exhibit C5, at p. 181.)   However, she failed to state 

that Wulff was still facing prison time when he was gathering the information against 

Adams, and unquestionably had an interest in October of 2010 to provide information to 

law enforcement—regardless of whether that effort was ultimately rewarded  in a reduced 

sentence. 

 Moreover, the grand jury lacked the slightest clue that the two inmates—Wulff and 

Bowles—were not just interested inmates who decided to work together to frighten Adams 

into talking, but were jailhouse informants putting in work on a premier target in one of the 

jail’s informant tanks.  And, of course, the grand jury did not know that Wulff spoke with 

Lockup before his piece was apparently pulled.   

6.  Another Not So Coincidental Media Contact with Wulff, and 

Corroboration As to Why the Government Wanted Wulff’s Lockup 

Interview to Disappear 

 It is difficult to believe that ultimately Ali, Grover, or Garcia will continue to 

pretend that Wulff or Bowles were identified by Ali without the suggestive powers of a 

Special Handling deputy or two.  But any such false claims are eviscerated by a version of 

Wulff’s life story, which showed up in the Orange County Register.  

On October 17 and 18, 2012, the Orange County Register published two in a series 

of six articles on the white supremacist movement in Orange County.  (Whiting, Teen with 
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Something to Prove Finds Home in Racist Gang, O.C. Register (updated Aug. 21, 2013), 

http://www.ocregister.com/common/printer/view.php?db=ocregister&id=374715; Whiting, 

White Gang Leader Leaves Crime and Hatred Behind, O.C. Register (updated Aug. 21, 

2013), http://www.ocregister.com/common/printer/view.php?db=ocregister&id=374837.)  

The two articles featured snippets of an interview with an individual claiming to be an ex-

white supremacist.  In the articles he is simply called “Tom.”  (See Teen with Something to 

Prove Finds Home in Racist Gang, supra; White Gang Leader Leaves Crime and Hatred 

Behind, supra.)  An analysis of the articles makes clear that “Tom” is none other than 

Wulff.  Wulff talked about his own case, stating that he was accused of being the 

“mastermind behind the home-invasion robbery and beating.”  (White Gang Leader Leaves 

Crime and Hatred Behind, supra.)  The article stated that “[s]omehow, Tom caught a 

break.  The case fell apart.  Two of the suspects pleaded guilty.  Another hung himself in 

jail.”  (White Gang Leader Leaves Crime and Hatred Behind, supra.)  Indeed Wulff was 

charged in a home invasion robbery and one of the defendants hung himself.  But, of 

course, he was not telling the complete truth.  He had made his own break, by turning on 

his co-defendants and getting a significantly reduced sentence despite being the 

mastermind of the crime—at least that was how he was depicted before he started helping 

the government. 

 The two articles dealt with Wulff’s rise within and exit from the Orange County 

white supremacist scene.  In the articles, Wulff described his criminal history in 

considerable detail, including his past selling and tampering with firearms.  The article 

states, in pertinent part: 

He dealt meth.  And he dealt illegal firearms.   

Making the weapons full-on automatics?   

“Grinding out serial numbers, drilling the barrels to erase ballistic markings.”  

We stare at one another a moment.  I don’t ask why nor do I need to.  

His work landed him in prison – a place Tom calls “gladiator school.”  (Teen 

with Something to Prove Finds Home in Racist Gang, supra.) 
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In fact, Wulff’s criminal history includes convictions for tampering with the identification 

of a firearm (Pen. Code § 12090) and being personally armed with a firearm (Pen. Code § 

12022I).  (Minutes in People v. Wulff, Super. Ct. Orange County, No. 01HF0716, attached 

herein as Exhibit E5.)  Interestingly, Wulff’s testimony at Marshall’s grand jury did not 

include any mention of his convictions for possession or tampering with a firearm.  

 In the later article, Wulff also described prison life and talked about “doing work” 

for various white supremacist gangs and earning your stripes (or swastikas in this case).  

According to the article, Wulff admitted that he “volunteered – a lot” to do work for the 

Aryan Brotherhood during his various incarcerations.  Whiting further described Wulff’s 

criminal activity: 

Tom calls accepting a kite as “doing the work.”  I again, I press Tom.  When 

a kite goes down, what does it take to ensure discipline is maintained?  

Stabbing, beating, murder? 

Tom Pauses.  He glances down and considers his words very carefully.  

He says he was eventually cleared after being investigated for what he 

calls an “institutional killing.”  (White Gang Leader Leaves Crime and 

Hatred Behind, supra, emphasis added.) 

The discussion of Wulff’s violent past continued: 

Still, managing the kind of men who enter gangs takes, well, special 

measures – Tom says the kind of measures he learned in prison.  “I told them 

you will get a ‘pull up’ if you break the rules, that the consequences are 

going to be violent.”   

He says that at times, “Things escalated, got real heavy.” 

How heavy?  Another long pause as Tom considers disciplining gang 

members.  “Broken bones . . . month in the hospital.”  (White Gang 

Leader Leaves Crime and Hatred Behind, supra, emphasis added.)  

 Wulff’s participation in the story further undermines the Lockup “coincidental 

contact” argument.  Just like with Wulff’s agreement to participate in Lockup, it was a 

member of the Sheriff’s Department who almost certainly pushed Wulff toward Whiting 

and the Orange County Register.  One of the earlier pieces in the series focused on an 

investigator with the OCSD who investigates white supremacist groups.  (Whiting, 

Whiting: Investigator Goes Underground in Skinhead World, O.C. Register (updated Aug. 



 

MOTION TO DISMISS - WOZNIAK 

536 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

21, 2013), 

http://www.ocregister.com/common/printer/view.php?db=ocregister&id=374423.)  As 

previously indicated, Wulff testified in People v. Marshall, which was the product of a 

major white supremacist investigation. 

 If Wulff’s interview with Lockup faintly resembled what he shared with the Orange 

County Register, or included some of the details, the government had ample reason for 

concern, and plenty of motivation to request that Wulff not be included in an aired episode.  

The dishonesty about his role in the home invasion robbery would have damaged his 

credibility.  Additionally, information about the charged and uncharged acts of Wulff, 

when compared to what was presented about Wulff in Adams and Marshall, would have 

shown how the government misleadingly presents its witnesses—particularly when it 

believes defense counsel is in the dark.  A discussion on national television that appeared 

remotely similar to what was included in the newspaper stories would have raised serious 

questions about what the OCSD and OCDA knew and chose not to share in court 

proceedings in order to obtain a competitive advantage. 

 Moreover, if Lockup was asked to pull footage of Wulff, what was done to 

convince the production company that it was necessary?  Did the OCSD claim that its 

request was motivated by confidentiality and security concerns, even though these 

concerns did not exist earlier?  Most likely, conditions had changed, and Wulff’s 

statements were viewed as more advantageous to defendants than they were to the OCSD 

and prosecutors.  With the tables turned, the agency probably thought it the perfect time to 

invoke concerns for the confidentiality and security of an inmate—and that invocation 

appears to have been honored by their comrades at Lockup. 

C.  Informant Brian Ruorock: Perhaps the Most Important Informant in 

Analyzing the Jailhouse Informant Program, the Conspiracy of the OCSD to 

Cover It up, and the Unwillingness of the OCDA to Stop Informant-Related 

Misconduct 

 The understanding of the jailhouse informant program, as described in the Motion to 
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Dismiss filed in Dekraai, focuses upon two jailhouse informants—Oscar Moriel and 

Fernando Perez.  These informants were also associated with the investigation and 

prosecution of jail inmates identified in the joint state and federal Mexican Mafia 

investigation, Operation Black Flag.  Brian Ruorock (“Ruorock”) was a jailhouse 

informant in the related, subsequent investigation entitled Operation Smokin’ Aces.  And 

just like with Moriel and Perez, Ruorock’s jailhouse informant efforts were certainly not 

limited to collecting evidence from Mexican Mafia targets. 

 A study of Ruorock’s informant work, as well as of the efforts by officers and a 

prosecutor in support of that work, confirms that despite the dishonest testimony of Special 

Handling deputies during the Dekraai hearings, there has long been full awareness of the 

efforts to obtain statements from charged defendants.  Significantly, even after the OCDA 

was placed on full notice of the misconduct involving informants in 2014, they chose not to 

reveal the improper efforts related to Ruorock (and in all likelihood, others as well.) 

1.  A Summary of Ruorock’s Criminal and Informant History 

 On July 29, 2013, Orange County Sheriff’s deputies arrested Ruorock for petty theft 

(Pen .Code § 485) and receiving stolen property (Pen. Code § 496(a)).  (Minutes in People 

v. Ruorock, Super. Ct. Orange County, No. 13CF2515, attached herein as Exhibit F5.)  He 

posted bail the same day, but his freedom was short lived.  On July 31, 2013, Ruorock was 

indicted by a federal grand jury for possession of 80.5 grams of methamphetamine with the 

intent to distribute (21 U.S.C. § 841(a)(1), (b)(1)(A)(viii)).  (Indictment, United States v. 

Ruorock, Central Dist. Ct. Cal., No. SA CR 13-0133, filed July 31, 2013, attached herein as 

Exhibit G5.)  Federal agents arrested him that same day.  (See Moxley, July Sucked for 

Accused Methamphetamine Dealer, OC Weekly (Aug. 7, 2013), 

http://blogs.ocweekly.com/navelgazing/2013/08/methamphetamine_bust_oc.php?print=tru

e.) 
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 According to Ruorock, he began his informant work in November of 2011.
164

  

Substantial portions of Ruorock’s notes pertain to the activities of the Mexican Mafia in 

Orange County.  The notes mostly detailed Mexican Mafia hierarchal politics, particularly 

at the Orange County jails.  However, on several occasions, Ruorock detailed information 

about crimes or plans to commit crimes, both within and outside of the Orange County 

jails.  There were also numerous instances where Ruorock described his interactions and 

communications with law enforcement, along with his efforts to elicit confessions from 

targeted inmates. 

 The following is a brief summary of the information that Ruorock described in his 

notes, which were discovered in People v. Jeffries, and attached to a report written by 

Deputy Seth Tunstall.  (Partial Discovery in People v. Jeffries, Super. Ct. Orange County, 

No. 13ZF0172, attached herein as Exhibit I5.) 

2.  Direct Admissions 

(1)  On December 11, 2011, Ramon Alvarez (“Alvarez” or “Paya”) admitted that he 

ordered an assault on Raul Hernandez (“Butch” from Varrio Chico) because he 

received word from Gloria Aguilar-Vargas (“Aguilar-Vargas”) and Ismael Vasquez 

(“Lil Bogart” from OCC) to put him on the hard candy list.  (Exhibit I5, at pp. 2-3, 

35-36.) 

(2)  On December 11, 2011, Alvarez asked Ruorock to hold methamphetamine and a 

hard candy list, which were being held by “Stalker,” so that they would not be 

confiscated by law enforcement.  (Exhibit I5, at pp. 3, 40-41.) 

(3)  On December 26, 2011, Alvarez asked Ruorock to add Benito Garcia’s name to the 

                                              

164
 At the grand jury proceedings in People v. Jeffries in August of 2013, Ruorock testified 

that he became an informant in November of 2011, and had served as an informant for the 

Santa Ana Police Department as well as the Bureau of Alcohol, Tobacco, and Firearms.  

(Partial Reporter’s Transcript (Grand Jury), People v. Jeffries, Super. Ct. Orange County, 

No. 13ZF0172, August 7-8, 12-14, 16, 2013, pp. 194-195, 531, attached herein as Exhibit 

H5.) 
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hard candy list.  (Exhibit I5, at p. 44.)  

(4)  On December 26, 2011, Doug Navarro (“Iceman” from PEN1) said that he had 

guns stashed in the door panels of his vehicle.  (Exhibit I5, at p. 49.)  

(5)  On December 29, 2011, Alvarez ordered a “hit” on Ian Bulander (“Stalker”) for 

allowing a copy of the hard candy list to be confiscated by law enforcement.  

(Exhibit I5, at p. 48.)  

(6)  On December 29, 2011, Alvarez ordered Ruorock to “smash” Najera if he 

mentioned any names again, because he had previously mentioned Ismael 

Vasquez’s name.  (Exhibit I5, at p. 47.)  

(7)  On December 29, 2011, Najera (“Pecas” from Logan Street) told Ruorock that he 

was collecting tax money from within the jails and sending it out to an Amber 

Cantu, a woman who lived in the Logan Street neighborhood.  (Exhibit I5, at p. 48.) 

(8)  On December 31, 2011, William Phillips (“Phillips”) told Ruorock that he received 

heroin inside the jail from “Beast.”  (Exhibit I5, at pp. 5, 55.) 

(9)  On December 31, 2011, Phillips admitted that he previously ordered an attack on 

“Phantom.”  (Exhibit I5, at p. 55.) 

(10)  On December 31, 2011, “Memo” (from Anaheim Penguins City), admitted he 

stabbed a deputy at Theo Lacy jail.  (Exhibit I5, at p. 56.) 

(11)  On December 31, 2011, Navarro (“Iceman”) said that when he was arrested, he 

was able to hide a stainless steel .22 caliber “star pistol” in the dash of the vehicle in 

which he fled.  (Exhibit I5, at p. 57.) 

(12)  On December 31, 2011, Navarro said that he had several firearms hidden at his 

residence in Garden Grove.  (Exhibit I5, at p. 57.) 

(13)  On December 31, 2011, Navarro said that prior to his arrest, he was selling large 

quantities of methamphetamine.  (Exhibit I5, at p. 57.) 

(14)  On January 5, 2012, Ruorock received a letter written by Jesus Derosas (“Jesus” 

or “Wicked” from Pearl Street), wherein Jesus admitted being present at the 

shooting of David Montoya.  (Exhibit I5, at pp. 5, 71.)  
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3.  Communications with Law Enforcement 

(1)  On December 11, 2011, Aguilar-Vargas informed Ruorock that Benito Garcia 

(“Benny” from F-Troop) was hard candy on site, and that the order came directly 

from Peter “Sana” Ojeda.  Ruorock wrote that he knew about the order before 

Aguilar-Vargas arrived, and that he had previously communicated that information 

to the deputy to whom this note was given when Benito Garcia arrived at the 

Orange County Jail.  “I knew this already and told you this when he got here . . . 

.”  (Exhibit I5, at p. 35, emphasis added.) 

(2)  On December 11, 2011, Ruorock wrote that Grover had previously asked him to 

get written documentation that Peter “Sana” Ojeda had ordered Benito Garcia to be 

on the hard candy list.  “I asked him to re-verify it because Grover asked me if I 

could get it on paper.”  Most likely this would have occurred at the meeting 

described above, which suggested that Grover was present at that meeting.  (Exhibit 

I5, at p. 35, emphasis added.) 

(3)  On December 11, 2011, Ruorock wrote that he would get Alvarez to write out a 

new hard candy list with Benito Garcia’s name on it, and allow the unknown deputy 

to copy it at a later date, which indicated that he was anticipating future meetings 

with law enforcement.  “I will get Paya to write it out and let you copy it when I 

get it.”  (Exhibit I5, at p. 35, emphasis added.) 

(4)  On December 11, 2011, Ruorock wrote that Alvarez was being very cautious and 

not giving information.  Ruorock stated that he “asked Larson if you can mic up 

his [Alvarez’s] cell also.”  Ruorock wrote that the more he talked with Alvarez, the 

more “relaxed he’s getting,” and that Alvarez “does let his guard down around me.”  

These writings indicated a previous meeting with Deputy Larson and also showed 

how he was softening up Alvarez to get him to speak about his case.  (Exhibit I5, at 

p. 38, emphasis added.) 

(5)  On December 11, 2011, Ruorock referenced a meeting with Rudy Reynoso, where 

Reynoso asked Ruorock about one of his friends who was subsequently blocked 
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from visiting Ruorock.  “Check with Rudy if he blocked Oscars [sic] visits (he 

asked me for Oscars [sic] first & last name last time we met & now all of a sudden 

he cant [sic] visit).”  (Exhibit I5, at pp. 42-43, emphasis added.) 

(6)  On December 29, 2011, Ruorock stated that he would write a kite for Alvarez 

informing Phillips (“B-Boy”) to assault Bulander.  Ruorock wrote that he would 

first show the kite to Alvarez for the purposes of gathering Alvarez’s DNA and 

fingerprints on it.  Ruorock would then make a duplicate, and the original note 

would be given to Tunstall.  “I will make 2 and send the other one, so you can keep 

the original.”  (Exhibit I5, at pp. 4, 48, emphasis added.) 

(7)  On December 30, 2011, Ruorock wrote that he spoke with Doug Navarro on 

December 26, 2011.  Ruorock noted that he “didnt [sic] really fish for conversation 

with with him because I didnt [sic] know he was being looked at for anything . . . .”  

However, on December 30, 2011, Ruorock’s attitude toward attaining statements 

from Navarro had changed.  “[Navarro] still tries to get at me & I will now inquire 

more deeply next time he comes in here to dayroom.”  This note is crucial in 

understanding that Ruorock was anything but a listening post, and was actively 

seeking to elicit information from targeted inmates at the behest of law enforcement.  

Ruorock’s shift toward targeting Navarro implied that sometime after his first 

interactions with Navarro, someone must have informed him that Navarro was 

indeed a target.  Most likely this person was a member of law enforcement.  

(Exhibit I5, at p. 49, emphasis added.) 

(8)  On December 31, 2011, Ruorock wrote, “I’m assuming the reason you hit 

Bulanders [sic] cell was dope w [sic] the mail—I already told [Deputy] Garcia, 

but Phillips told Bulander that he would assist him . . . .”  This note referenced a 

previous conversation with Special Handling Deputy Garcia.  (Exhibit I5, at p. 55, 

emphasis added.) 

4.  Requests for Inmate Movements 

(1)  On December 11, 2011, Ruorock requested that deputies move “Phantom” and 
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Benito Garcia (“Benny”), and also that more M-27 inmates be moved into his 

module.  “I would like to move him [Phantom] & Benito Garcia outta here & 

bring more M-27 bodys [sic].”  Ruorock explained, “[The] [r]eason I want Benito 

Garcia moved is because [Bryant] Islas & [Julian] Reil are spooked by him . . . 

Alvarez thinks he is an informant & told Islas this.”  (Exhibit I5, at pp. 36-37, 

emphasis added.) 

(2)  On December 11, 2011, Ruorock requested that El Toro (“Speedy”) be moved (in 

addition to Garcia and Phantom), because “nothing can be found out on them.”  

These words would indicate that Ruorock was far more than a listening post, and 

was actively trying to solicit information for law enforcement.  (Exhibit I5, at p. 36, 

emphasis added.) 

(3)  On December 11, 2011, Ruorock wrote about a communication with Deputy Bieker 

about inmates arriving to the Orange County Jail, and complained that the inmates 

Bieker was intending to bring to him were not ones he requested.  Ruorock wrote, 

“Beaker [sic] said Cyco (Hard Times)(Zapata) & Rascal (Lil Hood) were enroute 

[sic] over here also—(I dont [sic] know why those 2—I didnt [sic] request 

them—only Paya) . . . .”  This indicates that he had previously asked for Alvarez to 

be brought near him.  (Exhibit I5, at p. 36, emphasis added.) 

(4)  On December 11, 2011, Ruorock requested to dayroom with Alvarez, and stated 

that he “wouldn’t mind dayrooming with him to him on the rec yard & see if he’ll 

talk more.”  He also requested help in getting Alvarez with him in more isolated 

situations, and for the deputies to halt Alvarez’s impending dayroom assignment in 

order to assist him in eliciting statements.  He explained, “[I]deally I would really 

like myself, him & Amaya to program together—French told him she was gonna 

dayroom him with Islas & Reil (they’re all GP) but if poss. put the brakes on that 

until I get a chance to work my angle.”  (Exhibit I5, at p. 38, emphasis added.) 

(5)  On December 11, 2011, Ruorock requested to be moved out to general population 

if it would help him elicit statements from inmates, and asked if law enforcement 
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also felt that it would help.  “I could go G.P. & offsep without any problems & am 

comfortable doing so—you could keep me here in IRC, but I could come out with 

Islas, Reil, Alvarez, Amaya—let me know if you think it would benefit what 

we’re doing in anyway—I’m willing 2 do it if it will assist us.”  This note 

strongly indicated that Ruorock believed he was part of a team and was eliciting 

statements from targeted inmates at the behest of law enforcement.  (Exhibit I5, at p. 

39, emphasis added.) 

(6)  On December 11, 2011, Ruorock requested the movement of Francisco Amaya 

(“Amaya” or “Vamps” from West Myrtle) into J-Mod disciplinary isolation so that 

Amaya could dayroom with Alvarez and himself.  Ruorock wrote, “Can you move 

Amaya to J-Mod Dis-Iso?  The reason being that here would dayroom in here & 

want him to meet Paya & get them comfortable with each other as quickly as 

possible—I only got until January 6 to make this shit happen—help me help 

you as the saying goes.”   (Exhibit I5, at p. 39, emphasis added.) 

(7)  On December 11, 2011, Ruorock requested that Islas’ cellmate, Julian Reil, be 

transferred because Reil was “constantly telling [Islas] to shut up & has him 

spooked on recording devices & all kinds of way out shit . . . paranoid I tell ya.”  

Ruorock wrote that, “Islas would be alot [sic] more talkative” if his cellmate was 

changed.  Ruorock then clarified that he was soliciting information from Islas: “Islas 

trusts me & likes to try & impress me by bragging—Im [sic] fairly confident I can 

get him dead bang on the Salinas shooting & probably several others given the 

chance to get him talking.”  (Exhibit I5, at p. 40, emphasis added.) 

(8)  On December 29, 2011, Ruorock requested that “Leon” be moved because he was 

impeding Ruorock’s progress in obtaining statements from Oscar Najera (“Pecas”).  

Ruorock wrote, “I would like to bounce Leon (J5-8) to Lacy if possible—the reason 

is that he is on Najera tough not to discuss his case & Lil Bogart with anyone—Im 

[sic] making positive progress with him & feel it will be wrapped up before I 

go, but this is slowing it down—he’s already talking to me.”  (Exhibit I5, at p. 
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47, emphasis added.) 

(9)  On December 29, 2011, Ruorock requested that Alvarez be moved to Theo Lacy as 

well, because Alvarez was instructing Ruorock to beat up Najera, which would not 

help the positive relationship Ruorock was attempting to establish with Najera.  

Another reason Ruorock wanted Alvarez moved was because “Alvarez wont [sic] 

verbally discuss his case due to prior informant testifying against him—he’s very 

cautious & tight lipped . . . & very aware of what he says.”  In short, there was no 

need to keep Alvarez around, as Ruorock would not be able to obtain a verbal 

confession from him.  Furthermore, Ruorock wrote that he had already gotten the 

goods on Alvarez: “I already got the H/C W his handwriting (and 

DNA/fingerprints) which is conspiracy to commit murder if he beats his 187—I 

think shooting him back to Lacy so he takes control again is the best way to 

accomplish something—if he leaves, I will be sending him kites to communicate—

this is [sic] already been established.”  Ruorock was very much aware of his goal to 

collect evidence against Alvarez, and seemingly thought he had partly accomplished 

that objective by connecting Alvarez to a hard candy list.  The sophistication of 

Ruorock’s analysis, that writing was a better medium by which to inculpate Alvarez, 

cannot be understated.  (Exhibit I5, at pp. 47-48, emphasis added.) 

(10)  On December 30, 2011, Ruorock wrote that Jesus and “Creature” (also from Pearl 

Street) were moved into his sector.  Ruorock’s writings demonstrated that Special 

Handling would take the steps necessary to facilitate conversations with their 

informant about charged crimes, including moving inmates out of the sector who 

discouraged targets from speaking.  Ruorock explained, “I had them move ‘Leon, 

Trino’ to F-29 because he was on Nejara about not discussing his case.”  However, 

Ruorock believed that deputies made a mistake by letting Trino Leon (“Leon”) 

dayroom with Creature and Wicked.  Leon identified two inmates, neither of whom 

were Ruorock, whom he believed were informants who might convince Wicked and 

Creature to speak about their case.  Ruorock wrote that “both are SPOOKED and 
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wont [sic] even speak about their case—Leon told them both not to trust anybody in 

J-Mod & not to discuss their cases to anyone—I think its [sic] best to move them 

out & chalk that one up—maybe if seperated [sic] & they didnt [sic] have each 

other 2 talk to, they might seek conversation.”  Ruorock then suggested the 

“[p]ossibility of putting mic w their vent might catch convo in cell.”  (Exhibit I5, 

at p. 50, emphasis added.) 

5.  References to Recordings in the Jail 

(1)  On December 11, 2011, Ruorock described a conversation he had with “Phantom” 

(from West 13).  Ruorock stated that Phantom was an Armando “Mando” Moreno 

sympathizer and that Ruorock had an “anti-Sana” conversation with him.  Ruorock 

noted that the conversation he had with Phantom was recorded: “You should have 

it on tape—it was through the door.”  (Exhibit I5, at p. 36, emphasis added.)  

(2)  On December 11, 2011, Ruorock referenced that Islas’ cell was being recorded and 

suggested moving Reil in order to facilitate getting statements from Islas.  

Discussing conversations between Reil and Islas, Ruorock wrote, “If the tapes so 

far don’t got anything with them talking in the cell of value, maybe think about 

moving Reil to Lacy.”  (Exhibit I5, at p. 40, emphasis added.) 

(3)  On December 29, 2011, Ruorock referenced a recording from his cell between 

himself and Najera that allegedly captured the identity of Najera’s drug and weapon 

suppliers.  “I got his gun and heroin connection also (on tape).”  (Exhibit I5, at p. 

48, emphasis added.) 

(4)  On December 31, 2011, Ruorock referenced a recorded conversation with “Memo,” 

where Memo admitted to stabbing a deputy at Theo Lacy.  Ruorock then described 

how he attempted to elicit mens rea evidence from Memo about that stabbing.  

Ruorock explained, “[T]his whole conversation is recorded & I made refrence 

[sic] several times as to what he wanted to accomplish & his intent was to kill a 

deputy.”  This note illustrated that Ruorock was actively seeking information for 

law enforcement, wherein he collects evidence not only of acts, but also of other 
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elements of the offenses (such as, defendants’ states of mind).  (Exhibit I5, at p. 56, 

emphasis added.) 

XXVI.  OCDA’s Continuous and Interminable Support of Informant Related 

Deception and Concealment  

 As will be discussed below, Ruorock actions—in concert with local prosecution 

teams—corroborate a jailhouse informant effort in which informants have been let into law 

enforcement’s inner circle, as part of a team effort to obtain evidence (even when that 

effort includes obtaining statements in violation of defendants’ Sixth Amendment right to 

counsel.  But the significance of this informant effort extends well beyond what it 

illuminates regarding the jailhouse informant effort.  It also reveals the prosecution team’s 

willingness to violate Massiah and Brady, and the perjury of Deputy Seth Tunstall.  It is 

the OCDA’s refusal to investigate or take action related to the activities of the prosecutor 

or the Special Handling deputies associated with Ruorock’s efforts, which are arguably 

among the most important aspects of his informant history in assessing the shared 

commitment of the prosecutorial agency to covering up informant-related misconduct and 

ensuring that it continues unabated.  

 The OCDA, via the words and writings of Murphy and other prosecutors, have tried 

to minimize the significance of the discoveries involving informant evidence since January 

of 2014.  The OCDA suggests that the agency and individual deputy district attorneys have 

little responsibility for what has been uncovered—and that any and all discovery violations 

were unintentional.  While the lengthy history of misconduct detailed in this motion defeats 

this form of wishful argument, perhaps the most powerful indicator of the OCDA’s actual 

sentiment—past and present—toward the lawful use of informants and the need to comply 

with discovery requirements is evidenced by its response about what has been learned 

since the filing of the Dekraai Motion to Dismiss. 

 The leader of the Dekraai prosecution team, Assistant DA Wagner, is also the 

supervisor of the highest profile unit within the OCDA.  Thus, his team’s response to the 

discoveries of misconduct in other cases offers critical insights about the agency’s 
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perspective on what has been uncovered.  That response should be seen as informative, and 

corroborate that the practices and behavior that underlie the misconduct are exactly what 

the OCDA has wanted. 

XXVII.  Evidence That Identified Informant Misconduct in 2014 Informant 

Revelations Was Neither a Revelation nor Cause for Concern to the OCDA 

 As discussed in this motion, the OCDA has an entrenched, long-standing 

commitment to obtaining informant assistance regardless of the legality, and has a proven 

unwillingness to self-regulate misconduct.  Therefore, while the OCDA ultimately had 

little choice but to acknowledge that important discovery had been withheld from many 

defendants, there was little doubt as to how those violations and the conduct of OCDA 

prosecutors and local law enforcement would ultimately be characterized—even before 

they officially began their “analysis” of wrongdoing.    

A.  The OCDA’s Internal Investigation Pertaining to Allegations of 

Wrongdoing Raised in Dekraai 

On the first day of Wagner’s testimony in Dekraai, questioning revealed a secret, 

which the OCDA clearly hoped would have remained one.  Managers within the OCDA 

had met with and questioned prosecutors and members of law enforcement regarding 

allegations raised in the motions.  Wagner testified that the effort was intended both to 

assist in responding to the motions and to investigate “your allegations.”  (Exhibit C, at p. 

997.)  The potential conflict inherent in such an effort was obvious:
165

 findings of 

wrongdoing—particularly intentional wrongdoing—would lend tremendous support to the 

remedy sought in the instant matter and provide support for recusal of the OCDA from the 

largest mass murder in the county’s history.  An uncompromised search for the truth could 

also bring about an array of painful outcomes including identification of serious 

                                              

165
 “Q.  What was the purpose of doing those interviews?  A.  The purpose was to 

investigate your allegations. . . . And I suppose jointly to investigate those allegations and 

give us some sense of whether we could be prepared for this hearing or not.”  (Exhibit C, 

at p. 997.) 
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misconduct by prosecutors, systemic failures, embarrassing breakdowns of leadership, as 

well as unwanted public scrutiny and criticism. 

It quickly became apparent that the OCDA would be unable to contest having held 

back discovery from the numerous defendants identified in the defense’s moving papers.  

(Exhibit D, at pp. 1327-1328.)  It also quickly became clear that the eventual findings of 

the OCDA investigation were never seriously in doubt; findings of intentional misconduct 

or systemic failures were never an option.  Perhaps even more importantly, the purported 

investigation would exclude the actions of the most important team: the Dekraai 

prosecutors and their primary investigators—a group of four whose actions were analyzed 

in over 200 pages of the Motion to Dismiss the Death Penalty filed in Dekraai.  With this 

one decision, the OCDA declared itself disinterested and unwilling to analyze the possible 

wrongdoing of a team led by the director of its homicide unit in one of the highest profile 

cases in its history 

If it was not already sufficiently clear that the conduct of the Dekraai prosecution 

team was off-limits for review, the OCDA made the stunning decision to permit Wagner to 

spearhead the investigation and to direct the questioning pertaining to three of the most 

important cases: People v. Leonel Vega; People v. Isaac Palacios; and People v. Fabian 

Sanchez.  The motion to dismiss alleged that Wagner and Petersen hid and/or improperly 

delayed discovery of informant evidence related to Perez, and that Wagner had 

intentionally avoided evidence that would have shown that Petersen was involved in 

additional wrongdoing related to Perez.  Wagner’s role in this analysis left little doubt of 

where the findings were headed. 

Wagner acknowledged that certain discovery violations were indisputable.  His e-

mail, which the court in Dekraai ordered to be disclosed, had “tentative conclusions based 

upon our review of evidence last week” that included “[n]o system-wide conspiracy to 

violate Massiah and then cheat defendants by concealing the Massiah violations.”  (Exhibit 

D, at p. 1327.)  Wagner wrote that the motion revealed “some discovery problems with 

some gang cases.”  The “possible ‘lessons learned’” did not identify any potential acts of 
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intentional concealment, suggesting alternatively that the “[c]urrent structure/procedures of 

Santa Ana Gang task force is bad for discovery purposes,” that there may be overreliance 

on the police and U.S. Attorney for discovery decisions, and that there were “[m]aybe too 

many cases for Petersen and his paralegal.”  (Exhibit D, at p. 1328.) 

In view of the OCDA’s obvious motivation to minimize the misconduct in its 

findings, the most reliable method of analysis of its “investigation” would be to study the 

recorded interviews and the reports about what they said.  But neither would be an option.  

The investigators who were present did not record the interviews, write reports, or even 

take notes.  (Exhibit C, at pp. 996-998.) 

Quite obviously, the four OCDA supervisors had decided in advance that there 

would be neither a paper nor audio trail of what occurred.  The four supervising attorneys 

did not forget to have the interviews recorded—nor did the other attorneys or investigators 

who were present.  The attorneys did not forget to ask the investigators who were present 

to take notes.  They also realized that wiping out an accurate record of what transpired 

would not eliminate their Brady obligations, but in the absence of recordings or reports 

they knew that defense counsel could neither pinpoint the unfulfilled obligations nor 

effectively utilize what had been said in legal proceedings.  Wagner’s responses to 

questions regarding why there were no reports written were among the most revealing 

about the game being played.  

Q.  But you folks made a decision not to record the conversations.  Correct? 

A.  I think so. 

Q.  All right.  Well, no one took out a recording device and no one told a 

person to take out that recording device.  Correct? 

A.  True. 

Q.  Did any of the investigators write reports? 

A.  Not to my knowledge. 

Q.  Were they told to write reports? 

A.  Not to my knowledge. 

Q.  Was there a reason they were told not to write reports?  

A.  Not to my knowledge.  (Exhibit C, at p. 998.)   

Wagner said that there were no reports written because from his perspective there was 
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nothing shared that mandated discovery under Brady.  (Exhibit C, at pp. 998, 1030.) 

But is this really how OCDA prosecutors make decisions about whether to share 

discovery?  Was Wagner really suggesting that veteran prosecutors attended witness 

interviews, listened to each question, reflected upon the answers at the end of the 

interview, and only then decided whether to even write a report, let alone discover the 

report under Brady?  Without recordings or investigative reports and/or notes, a detailed 

understanding of the allegations of the issues raised by the motions, or a near photographic 

memory coupled with the ability to know what subsequent witnesses would say that would 

implicate Brady obligations, what were the odds that a defendant would ever receive 

discovery from this process?  Zero, and the OCDA knew that.  This is why but for the court 

order mandating discovery of the attorney notes regarding the internal investigation in 

Dekraai, the prosecution was prepared to conceal everything learned during that 

investigation.   

For example, Wagner appeared to have barely remembered anything that Petersen 

communicated:  

Q.  Okay.  And again, on that conversation [with Petersen] you don’t believe 

any recording was done and any notes -- any reports have been written? 

A.  Correct. 

. . . 

Q.  Okay.  Who was leading the questioning of Mr. Petersen? 

A.  I’m not sure. 

Q.  All right.  

A.  I’m not sure I recall . . . if it was myself or one of the other 5’s.  I don’t 

recall. 

Q.  What was the subject matters that you were talking about? 

A.  Well, I’m having trouble coming up with a recollection, if we did an 

interview that week. 

. . . 

Q.  Well, separate the time and place; just go [to] the subject matter.  What 

were you talking about? 

A.  Generally the cases -- the gang-related cases that are subjects in your 

motion.  (Exhibit C, at pp. 1016-1017.)  

Q.  And you -- you left that interview with Petersen after an hour or two 

feeling -- was that the only subject you were concerned about?  
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A.  I don’t remember.  

Q.  If you had subjects that you were concerned about, it would have turned 

into a report somehow; you would have asked them to write a report?  

A.  Potentially, yes.  

Q.  What do you mean “potentially”?  If he had said things that you felt were 

problematic, would you have asked for a report to be written? 

A.  Potentially.  

Q.  What -- why are you qualifying it with the word “potentially”? 

A.  Well, ‘cause I need to know, you know, what -- what level are you 

talking about problematic. 

Q.  Well, this one, for example, you didn’t think this was problematic enough 

to warrant a report, the fact that he came in -- he claimed to you that he didn’t 

have additional discovery and then somehow at a later point he learned of it 

but took no action.  You didn’t feel that warranted any type of formal 

reporting? 

A.  Apparently not.  (Exhibit C, at pp. 1044-1045). 

 This leadership group’s predetermined decision to cumulate little or nothing during 

the course of their “investigation” to be turned over—e.g., sparse notes of the attorneys 

present being the only remnants of the questioning, and hence the only reliable source for 

refreshing recollection and impeachment evidence—further corroborates the top-down 

contempt for relinquishing mandated discovery within the OCDA and corroborates that the 

exposed informant misconduct is not anomalous.  Wagner’s nearly non-existent notes, 

which were ordered to be disclosed, purportedly did little to fill in his memory gaps.  

(Exhibit C, at p. 1094.)  When questioned about his handwritten notes on the discovery, 

Wagner stated, “I’m not sure if I’m saying it was important.  I’m saying I think this is stuff 

from the Palacios file . . . .”  (Exhibit C, at p. 1094.) 

The problems with Wagner’s explanation of why no reports were written are 

profound.  After all, did not just about all of these witnesses’ responses require disclosure 

under Brady?  Admissions of any discovery violations—negligent or intentional—should 

have been immediately disclosed to Dekraai and unquestionably to the parties to whom the 

discovery violations directly applied.  For instance, according to Wagner, Petersen stated 

that he only realized after Vega’s conviction that there was additional discovery that had 

not been turned over.  (Exhibit C, at pp. 1034, 1043.)  In a legitimate investigation, 
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prosecutors would have zeroed in on when Petersen realized the discovery violation in 

Vega had occurred and why he never brought his realization to anyone’s attention.  Was 

Petersen content to have Vega spend the rest of life in prison based upon inadmissible 

evidence?  Wagner, if telling the truth, could not remember what he learned or exactly 

what was asked. 

Q.  So [Petersen] tells you, “Look, I learned post-conviction that there were 

additional notes.”  Right? 

A.  He certainly didn’t say that.  I don’t know if I’m inferring that or 

something close to that is said.  I don’t remember. 

Q.  Well, but he said that sometime subsequent to when the trial took place 

he learned, boy, there’s additional notes for Oscar Moriel?  

A.  Yes. 

Q.  Okay.  So you then must have asked him, “Okay, Erik, once you learned 

this, what did you do to correct this once you learned a correction was 

required?” 

A.  Well, I don’t know what was said or who said what, but I recall that he 

had said he did nothing post-conviction to Vega.  (Exhibit C, at p. 1034.)  

Q.  So [Petersen] indicated that at some point later, a point you don’t 

remember, he realized that he had not -- there was additional discovery that 

was relevant to Moriel.   

Right? 

A.  Yes, that there was additional notes that hadn’t been given to Vega. 

Q.  And what did he say he did at that point once he realized that? 

A.  I don’t remember exactly but I’m pretty sure the essence is that, no, he 

had not made any post-conviction discovery to Vega. 

Q.  And did you ask him why? 

A.  I don’t recall.  

Q.  You don’t remember anybody asking him, “Erik, you found out there 

were additional notes that were relevant to this subject potentially.  Why 

didn’t you share it?” 

A.  No, I don’t.  (Exhibit C, at p. 1043.) 

Wagner also never clearly explained why he directed a largely undocumented 

investigation that was designed to allow his and Petersen’s memory failures regarding the 

interviews to go unrefreshed.  When this Court considers whether prosecutors from the 

OCDA are properly trained to identify mandated discovery and expected to honor Brady 

compliance, this Court should consider that every one of the other prosecutors—all 
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veterans, including supervisors—who sat through the internal interviews, (1) thought it 

perfectly acceptable to have an investigation conducted in which investigators did not take 

notes, record the interviews, or write reports; or (2) was unwilling to take a stand against an 

investigation conducted in this way.  This Court should also keep in mind that apparently 

every one of these prosecutors believed that what they learned did not implicate Brady 

responsibilities, or they believed that the impact in People v. Dekraai was so important that 

Brady responsibilities would have to yield to concerns related to this prosecution. 

Ultimately, it is obvious that the prosecutors, who participated in the investigation, 

were never going to reveal what they learned to anyone outside of the OCDA—unless 

confronted with a court order.  Lest there be any misunderstandings about whether the 

defense believes Petersen told the truth when he said his understanding of Brady is 

evolving (Exhibit C, at p. 2422), it does not.   

What would have happened if Wagner or one of his cohorts decided that the 

moment had finally arrived for compliance with Brady obligations based upon something 

said during an interview?  The attorney would presumably have then turned to the 

investigator and said a report was now needed.  At that moment, the investigator would 

have certainly looked back incredulously at the attorney and asked, “How can I write a 

report when I never recorded anything or took a single note?”  That response would have 

certainly been accompanied by an expression of disgust, as if to say, “And you and I both 

know I never recorded or took notes because that is what you wanted.”  But, of course, this 

was not a plausible scenario.  They knew full-well that they were never going to turn over 

evidence to defendants, regardless of what we were told—and unquestionably most if not 

all of what they were told required disclosure.  Among the most compelling reasons to 

not permit the death penalty in this case is this fact: prosecutors, including those in 

the highest leadership ranks, do not believe that their Brady obligations are absolute; 

instead, they believe that this obligation can be suppressed for matters as 

comparatively trivial as protecting the careers and reputations of friends, and the 

appearance of the OCDA and local law enforcement agencies. 
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The interview of Petersen was far from the only one that revealed the true objective 

of the OCDA’s investigation.  The interviews of Garcia and Tunstall were among some of 

the most revealing about how far the OCDA would go to avoid damaging revelations.  

Before the motion in Dekraai had been filed, Wagner and his team had questioned Garcia 

and Tunstall about whether Dekraai and Perez had been moved together, and received the 

resounding denial they clearly wanted.  By the time Garcia, Tunstall, and Detective Stires 

arrived for their interview in March of 2014—an inexplicably joint interview—the 

landscape had changed.  The motion had identified multiple instances in which it appeared 

that Special Handling had moved Perez, Moriel, and/or targeted inmates to obtain 

statements from inmates about their charged crimes.  The elephant in the room was the 

allegation of “coincidental contact;” a term that appears ten times in just the introduction to 

the Dekraai Motion to Dismiss, and a subject that dominates a significant portion of the 

remainder of the motion. 

What apparently happened next is reminiscent of the prosecution team’s interview 

with Perez in October of 2011.  In that interview, no one allegedly thought to question 

Perez about his informant status, which they “privately” knew about, or whether his 

participation was truly an act of benevolence.  In March of 2014, the number of skilled and 

seasoned attorneys had grown even larger as witnesses were interviewed.  Certainly, one of 

those prosecutors would ask the two critical Special Handling deputies about the 

movements identified in the moving papers.  Once again, however, the apparent failure to 

probe on this significantly material subject corroborates their objectives of concealing a 

damaging truth—a truth with implications for this case and perhaps hundreds of others—

and of controlling the damage.
166

  They knew that admissions by Special Handling or 

                                              

166
  Q.  But that would fall largely on you because you’re the D.A.  Correct? 

A.  I think I was probably doing most of the talking and questioning. 

Q.  Was that a subject you were curious about because it’s talked about so 

much within the motion; it seems to be an issue that we’re really focused on 

with regard to the contact with Perez? 

A.  Sure, some.  I mean, we’d interviewed Investigator Garcia back in March 
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denials in the face of compelling evidence that they were lying, would require disclosure 

under Brady.  But nothing needed to be disclosed if the questions were never asked.  By 

making decisions that were not rooted in justice, the prosecution should also be prepared to 

live with the logical inferences drawn from their failure to ask the most obvious questions: 

the OCDA was already aware of the practices of coordinated inmate movement, wanted 

such practices to continue, and did not want the deputies to either admit the conduct or lie 

about it—knowing that negative consequences could flow from either.  This entrenched 

mentality is one that prosecutor Murphy fully endorsed.   

B.  Petersen’s Discovery Excuses—Just What the OCDA Expected, Accepted, 

and Has Left Unremedied 

 During his testimony in the Dekraai hearings, Petersen named at least five 

individuals who bore responsibility for discovery in his cases: former Detective David 

Rondou, former Detective Chuck Flynn, Deputy Seth Tunstall, Judge Terri Flynn-Peister, 

and his paralegal (as listed in their order of appearance in Petersen’s testimony).  

Noticeably absent from the list of people responsible for discovery in his cases was 

Petersen himself.  “I would not have had anything to do with discovery,” Petersen 

                                                                                                                                                     

of 2013.  So the current conversation with him probably was mostly focused 

on additional recent evidence that we’d obtained. 

Q. Okay.  So right now you may have some notes about it, but you don’t 

have any recollection of asking him questions about movements in order to 

facilitate statements that would have been in violation of Massiah? 

A.  Other than about Dekraai.  (Exhibit C, at p. 1014.) 

Garcia then stated that a nurse was responsible for Dekraai’s movement next to Perez.  

(Exhibit C, at pp. 1014-1015.) 

Q.  At that point you didn’t want to ask just a little bit in those situations he 

has moved people in order to get into contact with particular defendants? 

A.  I don’t remember. 

Q.  What about Deputy Tunstall during that conversation?  I’m just going to 

be specific to this issue of movements in order to facilitate contacts with 

represented defendants.  Did you ask him about that? 

A.  I don’t remember.  (Exhibit C, at p. 1015.) 
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declared.  (Exhibit C, at p. 5443, emphasis added.)  This mantra would be Petersen’s 

startling refrain used throughout his testimony—discovery decisions in his own cases were 

made neither under his direction nor authorization.  Better to offer up negligence as an 

excuse, than to acknowledge intentional misconduct.   

 In attempting to shift blame away from themselves in regard to the Vega fiasco, 

Petersen, Tunstall, and others would tell a tale in which Petersen was unwittingly frozen 

out of the discovery related to Moriel.  Their supposed villain was the then-federal 

prosecutor on the Black Flag cases, Judge Terri Flynn-Peister.  The evolution of their story 

is portrayed in the Petersen, Rondou, and Tunstall’s testimony about the Vega case.  

Ultimately, the deficits in their explanations were exposed by the collective changes in 

testimony, memory lapses, and repeated contradictions.  

 At the time of Vega’s trial, Petersen claimed he had only seen four pages of 

Moriel’s notes relating to Vega.  (Exhibit C, at pp. 2387-2388.)  Petersen also knew of 

Moriel’s notes on Elizarraraz’s confession at time of the Vega trial, but did not turn them 

over to Vega.  (Exhibit C, at p. 2394.)  Nevertheless, Petersen denied that he purposefully 

withheld Moriel’s lengthy notes of conversations with Elizarraraz from Vega: “Q.  But you 

made the choice not to turn over the notes of that brag?  A.  I didn’t specifically make that 

choice.  I believe that choice was made by someone other than me.  I was just following 

that order.”  (Exhibit C, at p. 2394.)  When pressed about who gave that marching order, 

Petersen replied, “I don’t know.”  (Exhibit C, at p. 2394.)  Moreover, Petersen claimed that 

he did not even have the undiscovered notes in his possession—he was merely “aware of 

them.”  (Exhibit C, at p. 2394.)
167

  

 Then, Petersen suggested that Detective Rondou was the one directing what 

                                              

167
 Similarly, in the Operation Black Flag case of People v. Camarillo, Petersen attempted 

to pass responsibility for failing to turn over discovery on his investigating officer in that 

case, Deputy Tunstall.  “A.  I didn’t make any discovery determinations in that case.  Q.  

Who did?  A.  Everything that was given to me by the Santa Ana gang task force through 

Deputy Seth Tunstall I turned over.”  (Exhibit C, at p. 2398.)  
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discovery ended up in defense counsel’s hands.  (Exhibit C, at pp. 2394-2395.)  Petersen 

elaborated, “I felt that the avenue for me to obtain discovery was through my investigating 

officer, Detective Rondou . . . .  I asked Detective Rondou to make sure that everything he 

was in possession of or Santa Ana P.D. was in possession of that I was in possession of so I 

can turn over.”  (Exhibit C, at pp. 2495-2496.)   

 But Rondou contradicted Petersen’s rendition of his involvement in the Vega 

discovery, denying any involvement in that discovery at all.  (Exhibit C, at p. 3735.)  In 

fact, when asked about the Vega discovery, Rondou stated, “No, I wasn’t part of the 

discovery.  That wasn’t my case. . . . I wasn’t part of the discovery.  I didn’t know what 

was discovered and what wasn’t.”  (Exhibit C, at p. 3735.)  He further stated that he had 

nothing to do with the four pages of Moriel’s notes ever getting to Petersen.  “I was never 

given a single note from Moriel directly to me ever that I can recall.”  (Exhibit C, at p. 

3766.)  On another occasion, Petersen invoked Chuck Flynn, the initial investigating 

officer in Vega, as the discovery source in that case.  (Exhibit C, at p. 2763.) 

 In Petersen’s version, he made no effort to find out who was withholding evidence 

at the time.  He claimed that he never had discussions with anyone besides Rondou about 

the Vega discovery and did not contact the federal government about Moriel’s notes.  

(Exhibit C, at pp. 2394-2395.)  In fact, Petersen was allegedly so disinterested in discovery 

matters, that apparently he tasked his officers to make the calls on what should be 

discovered and what should not be—and hence to determine what implicated Brady or 

Massiah, and what did not.   

 When asked specifically about how Brady evidence was discovered in his cases, 

including Vega, Petersen stated, “that’s normally a decision that would be made by the 

detective who would then consult me.”  (Exhibit C, at p. 2595.)  Petersen stated that this 

worked because of the “trust” he has in the police officers with whom he works.  “I trust 

these individuals.  They understand the law.  And I rely on that.”  (Exhibit C, at p. 2595.)  

For the leaders of the OCDA, these responses should have been appalling for several 

reasons: (1) prosecutors unquestionably bear the sole responsibility for providing discovery 
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as legally mandated; (2) a number of significant discovery violations had already been 

exposed; and (3) it was illogical that Petersen appeared to still be willing to trust those 

without a law degree—even after the revelations—when he, a trained attorney, admitted 

that his understanding of the law was lacking and has since been “evolving.”  (Exhibit C, at 

p. 2422.)  The OCDA attorneys in the courtroom certainly did not need Judge Goethals’ 

ruling in August of 2014 to realize a dramatic problem being revealed—and that is only if 

one were inexplicably to take Petersen at his word that the withholding of discovery was 

unintentional: 

For example, one experienced prosecutor whose allegedly chronic lack of 

Brady compliance was a major point of contention during this hearing, 

acknowledged during his lengthy testimony that he had provided differing 

amounts of informant related Brady discovery material to different lawyers 

on different cases (though not this case), all of which involved the same 

informant.  In explaining his consistently inconsistent discovery performance 

this veteran prosecutor described his typical practice.  Shortly before trial he 

would request any outstanding Brady material from law enforcement.  He 

would then pass along to his paralegal assistant any material he received in 

response to this request without reviewing it.  His paralegal would then 

provide it to defense counsel.  As a result of this “hands off” process, this 

senior DDA testified that he never noticed that on one case he had provided 

four pages of Brady discovery while on another, involving the very same 

informant, he provided one hundred ninety six pages.  Such a cavalier 

attitude toward the constitutionally required Brady procedure is patently 

inappropriate and legally inadequate.  (Exhibit O2, at pp. 4-5.) 

 Regardless of the extraordinary protection that the OCDA has extended to its 

prosecutors and law enforcement partners, there is no excuse for the inaction that followed 

the public disclosure of Petersen’s discovery violations and his proffered excuses for those 

violations.  At a minimum a prosecutor’s office that does not support what had occurred in 

Petersen’s cases and his legally deficient approach to discovery analysis, would have 

sprung into action.  Whether the discovery violations were intentional or not, what had 

occurred in Vega, Palacios, and other cases showed just how dangerous—to defendants’ 

rights and the public—it was to have discovery decisions made by Petersen and his 

supporting cast.  It was unquestionably time to remove Petersen from the position he held, 
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closely examine all of the cases he had handled, and ensure that members of law 

enforcement were required to study and follow discovery requirements.  Instead, the 

OCDA unwaveringly defended their colleagues, and Petersen continued in the same 

capacity for the next year.  

 Interestingly, when finally caught in wide-ranging deception in February of 2015, 

Tunstall expressed complete disagreement about Petersen’s faith in the officer’s ability to 

determine what evidence should be discovered to the defense.  On February 9, 2015, 

Tunstall’s testimony included the following: 

Q.  When you say training, were you given training that if you come across 

exculpatory evidence in a case, even if it is from an informant, that you are 

actually required to come forward and turn that evidence over? 

A.  I don’t remember having specific training on that. 

Q.  Okay.  Have you ever -- did you ever receive training on what’s 

commonly referred to as Brady discovery responsibilities? 

A.  No, I don’t remember having any Brady training.  

Q.  Okay.  So you think that one of the things that may have happened here is 

you read this, it didn’t occur to you to turn over it because you weren’t 

trained that this is material that you, yourself, were required to turn over? 

A.  Not until yesterday, after thinking of the testimony, did it really occur the 

bigger picture of everything and what needed to be turned over.  I didn’t 

know that before due to not having the training on it.   

 So it was more informal, trying to learn how to do things without 

formally being taught the correct way. 

Q.  What happened yesterday?  What portion of what transpired yesterday for 

you triggered that you may not have been fully knowledgeable about your 

responsibilities in terms of discovery? 

A.  Just not completely understanding everything and realizing that if I would 

have had the training, it might have made this easier to understand. 

Q.  Made it easier in terms of your responsibilities to make sure evidence is 

being turned over? 

A.  Yes.  I think that is part of it.  (Exhibit C, at pp. 6417-6418.) 

 To make matters worse, it became clear that, while willing to turn over this sacred 

responsibility to officers, Petersen had not even bothered to confirm that their knowledge 

was consistent with the law.  The following exchange took place between defense counsel 

and Rondou during the Dekraai hearings: 

Q.  Okay.  And you’ve received training on issues of Brady, right?  
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A.  I’m sure I have.  I don’t remember ever going to any Brady specific 

training but I’m -- I’m aware of it.  (Exhibit C, at p. 3721.) 

Later, he was questioned about his understanding of Massiah:  

Q.  So you feel you have a good standing knowledge of Massiah, right? 

A.  I’m not a lawyer so I don’t know if I would say a good standing 

knowledge but I -- I have an idea of what it is.  (Exhibit C, at p. 3722.) 

 In his first day of testimony in Dekraai, Petersen made no mention of the role that 

the federal government, Tunstall, or Judge Flynn-Peister had on the discovery decisions 

made in Vega.  Instead, his answers seemed to indicate that the federal government was not 

involved in Vega at all. 

Q.  Was the federal . . . government communicating with you about what to 

turn over . . . [b]efore you went to trial on Vega?  

A.  I had absolutely no conversations with the federal government at the time 

I did the Vega trial. 

Q.  Okay.  Were you aware of Rondou having any discussions with the 

federal government? 

A.  Not that I’m aware of.  (Exhibit C, at pp. 2395-2396.)  

Despite direct questioning about the federal government’s role in limiting the Vega 

discovery, Petersen made no mention of the federal government’s interference in Vega nor 

did he indicate any awareness of its occurrence.  

C.  OCDA Joins the Petersen Led Prosecution Team’s Decision to Blame Judge 

Flynn-Peister and the Federal Task Force 

 During his second day of testimony, Petersen appeared to have an awakening.  He 

now stated that he was aware that Judge Terri Flynn-Peister (then Assistant United States 

Attorney Flynn-Peister) limited discovery in Vega.  (Exhibit C, at p. 2599.)  Petersen 

testified that he did not know this at the time of the Vega trial, but he subsequently learned 

that Judge Flynn-Peister was responsible (and Deputy Tunstall since verified.)  (Exhibit C, 

at pp. 2603-2604.)  This reflection was odd because during the first day of his testimony, 

Petersen was asked with whom he had discussed the allegations in the motion since the 

filing date.  He identified Tunstall.  More specifically, Petersen stated that he and Tunstall 

discussed an allegation that Petersen and Tunstall had on one occasion “coached” Oscar 
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Moriel’s testimony.  (Exhibit C, at pp. 2380-2383.)  Defense counsel asked Petersen if he 

had spoken with Tunstall about anything else since the motion was filed.  “Q.  Do you talk 

about anything else, you and Mr. Tunstall?”  A.  That’s what I recall specifically.”  

(Exhibit C, at p. 2383.)  In sum, Petersen’s answer on the first day of testimony indicated 

that the only conversation he and Tunstall had about the Dekraai motion related to the 

coaching of testimony. 

 The next day, Petersen’s memory apparently improved, as he was then able to recall 

a conversation with Tunstall that happened approximately three weeks before Petersen 

testified.
168

  (Exhibit C, at p. 2603.)  Petersen stated that Tunstall informed him or someone 

from his office that Judge Flynn-Peister was responsible for limiting discovery in Vega.  

(Exhibit C, at p. 2601.)  Petersen testified, “Again, what I’m aware of specifically since 

this motion has come out is that now Judge Terri Flynn actually dictated what notes went 

out in the Vega case.”  (Exhibit C, at p. 2599.)  Furthermore, Petersen still contended that 

Rondou actually handled the discovery in Vega.  “Q.  Yesterday I’m pretty sure you said 

Rondou gave me the four pages that was the discovery.  That’s what I took it to be.  You 

said that yesterday right?  A.  Absolutely.”  (Exhibit C, at p. 2601.)
169

   

 Even if fellow prosecutors in the courtroom wanted to accept Petersen’s account, 

they should have been stunned by Petersen’s supposed disinterest in getting to the bottom 

                                              

168
 Coincidentally, Tunstall’s memory of Judge Flynn-Peister’s role in the Vega discovery 

followed a similar trajectory of improving over time.  Initially, he stated vaguely that the 

U.S. Attorney’s office blocked discovery in Vega, though he “d[i]dn’t know who 

specifically.”  (Exhibit C, at p. 3339.)  Over a month later, Tunstall’s memory improved to 

the point where he remembered a meeting with Judge Flynn-Peister at her office in the 

Ronald Reagan Courthouse, where she specifically authorized the release of only the four 

pages in Vega.  (Exhibit C, at pp. 5185-5186.) 

169
 It is important to note that Rondou denied handing the Vega notes to Petersen.  He 

testified that he only checked with Chuck Flynn about Petersen’s possession of all 

discoverable material.  (Exhibit C, at pp. 3932-3933.)  Meanwhile, Tunstall insisted that he 

personally handed Petersen the notes in Vega.  (Exhibit C, at p. 5213.)  This amounts to 

three different versions of how the Vega discovery was handled and delivered to Petersen.  



 

MOTION TO DISMISS - WOZNIAK 

562 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

of why Flynn-Peister so significantly limited the discovery.  (Exhibit C, at p. 2604.)  Of 

course, the particulars of Petersen’s responses mattered little.  The OCDA would not 

abandon their comrades, regardless of logic or the indications of deception.  This version of 

events was, after all, entirely devoid of logic: it required one to believe that Judge Flynn-

Peister was agreeable with “outing” Moriel as an informant before the takedown, but then 

inexplicably was committed to perpetuating a Massiah violation in a case that was not even 

her own. 

 Again, it should be emphasized that the two sets of significantly critical notes were 

from the same date: August 1, 2009.  One set included an admission to the crime, and the 

other included the description of the “dis-iso” scam.  (Exhibit B, at pp. 13544-13545, 

13546-13549.)  Did the local prosecution team really believe that Judge Flynn-Peister had 

manipulated discovery—hiding one set of August 1, 2009 notes—to ensure the improper 

discovery of notes in a prosecution, which she was not handling, and then hide the gift of 

the wrongful prosecution from its primary beneficiary, Petersen? 

 In view of the tortured logic in the Judge Flynn-Peister blame game, it was hardly a 

surprise that after the Dekraai defense team secured her attendance in the proceedings, she 

flatly denied the accusations by Petersen and Tunstall.  (Exhibit C, at p. 5092.)  She denied 

ever blocking discovery under direct questioning by Judge Goethals at the hearings.  

(Exhibit C, at pp. 5092-5094.)  She denied ever having a meeting where she told Tunstall 

that he could not turn over any of the discovery in Vega.  (Exhibit C, at pp. 5097-5098.)  

She insisted that she had no role in the dissemination of information in stateside cases, 

stating, “It was not my role to determine what could be turned over.”  (Exhibit C, at p. 

5025.)  She clarified that she did not ever try and prevent Petersen from using Moriel as a 

witness.  Petersen elected to use him and she did not interfere in any way.  (Exhibit C, at p. 

5135.) 

 The supposedly noble men—whose character, reputation, and practices Murphy has 

continuously defended—include those who were willing to defame and falsely accuse 

Judge Flynn-Peister, despite every last fact and shred of logic showing they were wrong.  
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Certainly, the willingness to aggressively defend the prosecutors, who engaged in these 

actions, against “false allegations” confirms that the prosecutor in the instant matter 

believes the practices, which are so obviously deficient, are also acceptable from his frame 

of reference.  

D.  Petersen Blames His Paralegal 

 As Petersen’s testimony progressed, he continued to downplay his role in the 

discovery process, while the role of other members of his team increased in importance.  

Particularly, the role of his paralegal was now front and center.  “So discovery doesn’t kind 

of filter in to me and then I look at it and it goes out.  It goes from the investigating officer 

to my investigator to my paralegal.”  (Exhibit C, at p. 2595, emphasis added.)  For 

Petersen, the role of his paralegal in discovery is seemingly more important than his own.  

When asked about discovery practices, Petersen summarized that discovery “[g]oes from 

an investigating officer or a case agent, sometimes to my investigator, and ultimately to a 

paralegal where they number the discovery and send it out.”  (Exhibit C, at p. 2737, 

emphasis added.)  Again and again, in his testimony Petersen shielded himself from the 

discovery process.  Petersen’s paralegals, his investigators, and the officers all became part 

of the chain of people responsible for his duties as prosecutor, while Petersen dealt with the 

improprieties in his cases by merely turning a blind eye. 

 Petersen’s attempt to shift blame to everyone but himself underscores the lengths to 

which he will go to avoid responsibility.  This is buttressed by the fact that Petersen and 

law enforcement concocted a story wherein Judge Flynn-Peister played the villain.  

Perhaps of more concern is the fact that Petersen seemingly learned nothing from his 

errors, with no significant action taken by him to correct his past wrongdoing or prevent 

future discovery violations.  

 At the time of the Dekraai hearings, there was no indication that Petersen was 

taking any action to investigate whether there had been discovery or Massiah issues in his 

past prosecutions.  He admitted that he had not looked at any of his past cases for potential 

errors.  (Exhibit C, at p. 2596.)  When asked if he had tried to determine why all of 
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Moriel’s notes were not turned over in his cases, his answer was clear: “At this time I have 

not done that.”  (Exhibit C, at pp. 2596-2597.)  When asked if he had plans to look at his 

past cases for errors, his answer demonstrated an unnerving disinterest: “I don’t have any 

plans to do it or not to do it.”  (Exhibit C, at p. 2596.)   

XXVIII.  The OCDA’s Lack of Concern About the Threat to Defendants’ Due 

Process Rights—Past and Present 

 The OCDA spread its protective cloak around the members of its office throughout 

the Dekraai hearings, and Petersen would be no exception, despite the danger he presents 

to defendants’ rights.  However, even if his discovery violations were all unintentional, the 

practice of disconnecting himself from his discovery obligations presented a nearly equal 

peril to defendants’ rights.  Paralegals and police officers possess neither the adequate 

training nor the legal responsibility to make the critical decisions about what a defendant is 

entitled to receive under discovery laws.  

 Of course, the outcomes in Petersen’s discussed cases have also been disastrous in 

terms of the most important objective for the OCDA: obtaining convictions that remain 

intact over time.  The OCDA agreed to vacate Leonel Vega’s special circumstances murder 

conviction, for which he had been sentenced to life without possibility of parole.  Isaac 

Palacios, who was facing two special circumstance murder convictions, was permitted to 

walk out of jail after receiving the extraordinary resolution of probation for one murder and 

a dismissal for the other.  Assistant District Attorney Marc Rozenberg’s explanation for 

Palacios’ settlement highlighted that the motives for these agreements were less likely 

based upon a sense of fairness, but more upon avoiding the possibility of more 

embarrassing public discussions.  Rozenberg stated that the cases hinged entirely on 

Moriel’s testimony, and “[w]e didn’t want to go through another one of those (Dekraai) 

hearings.”  (Here Is Why an Admitted Killer Walked Free, supra.)  How many more cases 

are out there where defendants have been similarly deprived of evidence?  The answer is 

one which the OCDA neither wants to know nor wants anyone else to know.  

 If there was any rightful concern that Petersen deprived defendants of due process, 
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the OCDA has not shown any indication of the need to explore past cases or ensure that 

present ones have been handled as they should.  For instance, Wagner seemed to remember 

that Petersen acknowledged that he was aware of additional Moriel notes relevant to Vega 

post-conviction that had not been disclosed, and yet took no action: 

. . . I believe [Petersen] said his possession of additional Moriel notes came 

post-conviction of Vega. . . . 

 So I don’t remember his response to that but obviously, in essence, I 

think what he’s saying is that his possession of additional materials didn’t 

happen during the Vega trial; when it was post-conviction.  And I think that -

- I think -- well, I’m aware that that doesn’t excuse it; you still need to turn it 

over even if it’s post-conviction.  I can’t recall.  (Exhibit C, at p. 1032.) 

 And regardless of the cloudiness of Wagner’s memory and seeming indifference as 

to why Petersen failed to take action post-conviction, Petersen had tried two additional 

cases with Moriel as a witness subsequent to the time of the “federal takedown” and the 

purported freeing of Moriel’s notes: People v. Rodriguez and People v. Gallegos.  Wagner 

and the others in the room knew that even at those points in time, Petersen had done 

nothing to ensure that the supposed withholding of discovery (by Judge Flynn-Peister) was 

remedied.  Again, there is little doubt that Petersen was content to allow Leonel Vega to 

serve the rest of his life without ever knowing that statements introduced at his trial had 

been obtained illegally.   

 Even if the OCDA wanted to downplay the intentionality of Petersen’s actions, it 

was undebatable that critical discovery had not been turned over in his cases.  The 

OCDA—via Wagner, Petersen, and others who testified—attempted to explain away the 

problem as a unique consequence of a problematic, joint prosecutorial/investigative 

relationship with federal authorities in the Operation Black Flag cases.  But if the 

prosecution’s purported acknowledgement of the “errors” was real, an organization 

committed to making sure that their analysis was correct—that what had been uncovered 

were somehow isolated incidents and that similar discovery practices did not endanger 

other defendants’ rights—had a case right before its eyes to look into further. 
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A.  People v. Camarillo—Another Unanswered Call to Action for the OCDA 

As discussed above, after the Motion to Dismiss in People v. Dekraai was filed and 

then litigated, the OCDA could no longer claim ignorance as to those discovery violations 

or the improper and unreliable discovery practices that Petersen actually claimed to have 

employed.  The Motion to Dismiss and the hearings included an analysis of People v. 

Camarillo, the first (and apparently only) of the Operation Smokin’ Aces cases to proceed 

to trial.  This litigation is discussed extensively in the Dekraai Motion to Dismiss, 

beginning at page 362.  A brief summary follows: 

1.  Brief Discussion of People v. Camarillo: 

On August 26, 2011, Inmate Jose Camarillo (“Camarillo”) and three other inmates 

were charged with conspiracy (Pen. Code § 182(a)(1)) and aggravated assault (Pen. Code § 

245(a)(1)), with gang enhancements (Pen. Code § 186.22(b)(1)).  (Minutes in People v. 

Camarillo, Super. Ct. Orange County, No. 11CF2418, attached herein as Exhibit K5.)  One 

of the co-defendants pled guilty, while Camarillo and the other two inmates proceeded to 

jury trial.  (Exhibit K5.) 

The allegations arose out of a power struggle between two Mexican Mafia leaders in 

the Orange County Jail—Armando Moreno and Peter Ojeda.  (Exhibit B, at pp. 14542-

14544.)  As discussed previously, through his informant work, Oscar Moriel had made 

contacts with inmates connect to the Mexican Mafia, which allowed him unique access to 

the organization.  For example, Moriel’s connection with Leonel Vega allowed him to 

garner hundreds of pages of information, most of which pertained to Leonel Vega.  At the 

time of the inmate assault with which Camarillo was charged, Leonel Vega belonged to 

Moreno’s mesa.  Therefore, Petersen saw an opportunity to present Moriel as an expert 

witness on the inner workings of the Mexican Mafia.  However, Petersen being Petersen, 

delayed notice of his intent to call Moriel as a witness and also delayed discovery (which 

was incomplete) of Moriel’s notes. 
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In fact, Petersen did not reveal his “last-minute decision” to call his star witness 

until the date of the trial.  Defense counsel, caught off-guard, was oblivious to Petersen’s 

underhanded tactics.  Thus, during cross-examination of Moriel, defense counsel stated: 

If we had known before the first day of trial that Mr. Moriel was going to be 

presented and what he was going to testify to and that we had been provided 

with his transcripts of his prior testimony, we might have been able to check 

on these things, but we weren’t, through no fault, you know, of Mr. Petersen.  

He made a decision at last minute I have no problem with that.  But that 

doesn’t mean that we should be tied, you know, to almost discovery during 

the middle of the trial because we were provided with late discovery.  

(Exhibit A, at p. 5755, emphasis added.) 

Petersen misled his opponents in claiming that he decided to call Moriel as a witness on the 

trial date.  But he also misled the court by allowing it to believe that defense counsel’s 

rendition of his decision making process was accurate.  Petersen’s silence was reminiscent 

of his conduct in Vega, in which defense counsel articulated on the record that both he and 

Petersen were unable to obtain critical discovery regarding Moriel, and Petersen did not 

correct him, despite being in possession of relevant discovery. (Exhibit A, at pp. 3711-

3712, 3716.) 

Moreover, unbeknownst to the defendants and their counsel, Petersen’s purposefully 

delayed disclosure was incomplete.  Petersen only discovered a single Special Handling 

summary and seven pages of handwritten notes.  (Exhibit B, at pp. 14369-14376.)  Yet, 

Tunstall had testified in another proceeding that Moriel had written approximately 500 

pages of daily notes.  (Exhibit B, at pp. 12290-12291.)  To where did these other 493 pages 

of notes disappear?  Assuming arguendo that the number of notes was closer to the 196 

pages found in People v. Eric Lopez, Tunstall knew the defendants in Camarillo did not 

have 189 of the 196 pages, including, as will be seen, critical notes that would have proven 

Moriel committed perjury in Camarillo, and that Petersen suborned it.  Considering the 

amount of Moriel’s notes from the Lopez discovery that reveal significant information 

about the operation of the custodial informant program, it is hardly speculative that there 
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exists large quantities of additional, highly relevant notes that have not been revealed to 

any defendant. 

By hiding nearly all of Moriel’s notes, Petersen not only set in motion the plan to 

deceive counsel, court, and the jury, but likely left defense counsel with the impression that 

Moriel was not a witness of particular importance.  Regardless of how Petersen represented 

Moriel’s role to defense counsel before the trial commenced, Moriel ultimately played a 

prominent role in the prosecution’s case—thereby corroborating that he was not a witness 

whose value suddenly dawned upon Petersen on the day of trial, two years after the case 

was filed. 

Taking full advantage of the concealment of Moriel’s notes, Petersen suborned 

perjury from Moriel on several subjects, including the nature of his relationship with Vega.  

This questioning was principally designed to again hide revelations of the “Dis-Iso” scam.  

Significantly, it appears that Petersen and Tunstall prepared Moriel in advance of his 

testimony to testify falsely.  Through the suborned perjury, Petersen was able to provide a 

fabricated explanation for why Moriel learned so much from Vega about Mexican Mafia 

activities, without ever having to reveal the “Dis-Iso” scam.  By sidestepping the truth, the 

prosecution team was able to also avoid revealing the rest of what was required to return 

Moriel to “good standing” with the Mexican Mafia.  In actuality, per Moriel’s hidden 

notes, Vega claimed that he needed two things from Moriel.  First, Vega required Moriel to 

pay $1,500 to Armando Moreno, a fact which was purposefully concealed during each of 

the three trials in which he testified.  (Exhibit A at p. 6532; Exhibit B, at p. 13845.)  

Second, Vega wanted Moriel to prove that he was in protective custody for the reason he 

claimed: that he committed violent acts against other inmates and jail deputies.  In order to 

provide this proof, he asked the OCSD to prepare falsified jail rule violation reports, and 

they agreed.  (Exhibit B, at pp. 13534-13535, 13541.) 

However, defense counsel in Camarillo had no idea any of this evidence existed, 

because Petersen concealed all of the notes that would have revealed the truth.  In sum, 

defense counsel never knew: (1) that the “Dis-Iso” scam had been used with Vega; (2) that 
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fake paperwork was created to convince Vega and Mexican Mafia leaders that Moriel was 

not a snitch; and (3) that the government, via an undercover officer, had given Vega’s 

girlfriend $1,500 to help buy Moreno’s support of Moriel’s return to good standing.  Quite 

obviously, the defense attorneys also never suspected that Petersen and his team were 

capable of operating so far beyond the legal and ethical rules that they would introduce 

testimony completely divorced from the truth. 

Furthermore, Petersen was not alone in his deception.  In People v. Camarillo, the 

OCSD demonstrated that it is perfectly willing to conspire with the OCDA to mislead 

about informant issues.  In his opening statement, Petersen introduced Tunstall, who was 

sitting at counsel table, as his investigating officer.  (Exhibit B, at pp. 14536-14537.)  Few 

within the OCSD had a better grasp of the operational procedures of the custodial 

informant program and the specifics of Moriel’s work, including the government’s role in 

facilitating it.  Tunstall’s silence during the Camarillo trial, as Petersen and Moriel 

deceived the court and counsel, powerfully confirms that he and his agency were full 

partners in the deception undertaken and the shared belief that the rule of law is not 

applicable to the custodial informant program. 

2.  Petersen’s Passing of the Torch (of Responsibility and Blame) 

 During the Dekraai hearings, Petersen was asked about the process he engaged in to 

determine what discovery should be turned over in the Camarillo case: 

Q.  When you were making discovery issues -- discovery determinations in 

the Camarillo case, for example, how do you make a decision about what 

discovery to turn over to the defense? 

A.  I didn’t make any discovery determinations in that case. 

Q.  Who did? 

A.  Everything was given to me by the Santa Ana Gang Task Force through 

Deputy Seth Tunstall I turned over.  (Exhibit C, at pp. 2397-2398) 

Petersen further claimed that that at that he did not know that there were different 

quantities of discovery being turned over in the Black Flag cases, and that he did not know 

that Camarillo and his co-defendants had only received only 7 pages of Moriel’s notes.  

(Exhibit C, at pp. 2399-2400) 
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When Tunstall discussed the discovery practices in the Mexican Mafia cases, the 

veteran deputy seemed unsure whether he should place the responsibility with himself or 

the OCDA: 

Q.  By Mr. Sanders:  Who was responsible for [the discovery in Camarillo]? 

A.  I believe that is the D.A.’s office.  (Exhibit C, at p. 3249.) 

Tunstall was asked whether Petersen requested that the deputy assemble the discovery: 

Q.  So were you requested by Mr. Petersen to put discovery together for 

purposes of the Camarillo case? 

A.  Yes, I was one of those from the task force.  

Q.  Did you put the discovery together?   

A.  Yes, with the help of Agent Garcia and Detective Gallardo.   

Q.  But you had also given Mr. Petersen a copy of Mr. Moriel’s entire C.I. 

file as well? 

A.  Yes.  (Exhibit C, at p. 3251.) 

 In sum, the OCDA was on full notice of the potentially disastrous situations with 

discovery not turned over on Petersen’s watch, and most notably those cases in which 

Tunstall and the Santa Ana Gang Task Force had been involved.  The logical first place for 

careful study was the Mexican Mafia cases, including the most recent round of filings 

under the title of Operation Smokin’ Aces. 

B.  Added Concerns Because of a Purportedly Failed Relationship Between 

State and Federal Authorities 

 In Dekraai, the OCDA endorsed the notion that the significant informant efforts 

undertaken in support of Operation Black Flag were not indicative of a broader jailhouse 

informant operation, and that the concealment of evidence in other cases was simply the 

unintended consequence of a dysfunctional relationship between federal and local 

authorities.  Most dramatically, the OCDA adopted Tunstall’s claim that Judge Flynn-

Peister was the person responsible for the disastrous discovery violations in People v. 

Vega—a claim that Judge Goethals soundly rejected in his March of 2015 ruling.  (Exhibit 

S2.)  Whether the OCDA truly believed that discovery failures were the fault of Judge 

Flynn-Peister and the dysfunctional relationship between state and federal prosecutors, that 
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certainly did not diminish the need for the most careful re-examination of the discovery 

compliance in all Mexican Mafia cases and the use of informants associated therein. 

XXIX.  The Logical Starting Point for OCDA’s Own Investigation of Past and 

Present Danger: The Smokin’ Aces Litigation 

 Certainly, if the OCDA was truly interested in addressing the myriad of informant 

and informant discovery problems identified in the Dekraai litigation—ensuring that other 

defendants were not similarly being deprived of evidence—and determining whether the 

Mexican Mafia informants had plied their wares in other investigations, then the OCDA’s 

next course of action should have been an immediate examination of the Operation 

Smokin’ Aces cases.  It can be fairly stated that if the agency engaged in that process—

even one faintly similar to the one used here—they necessarily elected thereafter to cover 

up what they learned. 

In 2013, Petersen again worked on a joint federal-local takedown of the Mexican 

Mafia in Operation Smokin’ Aces.  As with the Operation Black Flag cases, Petersen was 

the prosecutor on each of the cases filed in Orange County Superior Court.  In Smokin’ 

Aces, he proceeded by way of indictment, obtaining them against 43 defendants.  A 2013 

F.B.I. press release announced the investigation and resulting indictments: 

A total of 129 defendants have been named in indictments issued by 

county and federal grand juries.  Each of the defendants is linked to an 

Orange County street gang that claims allegiance to the Mexican Mafia, 

which is also called the Eme.  Some of the federal defendants also are 

associates of the prison gang who allegedly worked directly with one of the 

two Mexican Mafia members who oversee the Orange County wing of the 

criminal enterprise. 

During the course of the investigation, task force members made 

undercover purchases of 67 weapons (38 handguns and 29 rifles).  They also 

seized 22 pounds of methamphetamine, 1.5 pounds of heroin, and three 

pounds of cocaine. 

Over the past three months, a federal grand jury in Orange County has 

returned 26 indictments that charge a total of 86 defendants.  The indictments 

allege a wide range of criminal conduct, including murder and assault, 

extortion and “tax” collection, and the street-level distribution of narcotics. 
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As part of Smokin’ Aces, the Orange County District Attorney has 

also obtained indictments that charge a total of 43 defendants.   

. . . 

Operation Smoking Aces is the latest action by the Santa Ana Gang 

Task Force to target the Mexican Mafia and its control over Latino street 

gangs in Orange County.  In July 2011, authorities announced Operation 

Black Flag, which led to charges against 99 defendants, including Peter 

Ojeda (see: http://www.fbi.gov/losangeles/press-releases/2011/ninety-nine-

members-and-associates-of-mexican-mafia-affiliated-gangs-charged-in-

operation-black-flag).  (Exhibit A, at pp. 8366-8367.) 

As discussed at the Dekraai hearings, Petersen and Tunstall pointed the finger at a 

discovery-controlling federal prosecutor, who purportedly froze Petersen out of critical 

materials.  If the OCDA leadership believed Petersen and Tunstall’s theory of discovery 

exclusion, they seemingly would have been concerned that the Operation Smokin’ Aces 

cases portended a new round of discovery disasters—just with new defendants and 

informants. 

 Concerns about discovery issues in the Smokin’ Aces litigation came front and 

center in March of 2014, when Petersen was removed as the prosecutor in People v. 

Jeffries as a remedy for discovery failures in the first of this group of cases to proceed to 

trial.  News reports ensured that the OCDA leaders were well-aware that issues with 

Petersen’s conduct related to discovery extended far-beyond those identified in the Dekraai 

litigation.  (Accord Hartley, Judge Kicks Prosecutor Off Cases for Withholding Evidence, 

O.C. Register (updated Mar. 15, 2014), 

http://www.ocregister.com/common/printer/view.php?db=ocregister&id=605742.)  The 

article’s author wrote, “Such a public rebuke for a prosecutor is highly unusual.  Four 

defense attorneys in the cases, three of whom had more than 30 years’ experience apiece, 

said they’d never witnessed something like it.”  (Judge Kicks Prosecutor Off Cases for 

Withholding Evidence, supra.)   

For the OCDA’s leadership, Petersen’s removal from that case would have been 

additionally noteworthy because it was ordered after the Motion to Dismiss was filed in 

Dekraai—in which the concealment of discovery in Petersen’s cases was discussed 
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extensively.  Jeffries would have also been an obvious case to closely examine on the heels 

of the filing in Dekraai, especially because it was the first of the Operation Smokin’ Aces 

cases to proceed to trial.   

XXX.  The OCDA’s Response to Petersen’s Discovery Violations Confirms an Agency 

That Systematically Devalues Due Process Rights 

A.  Informant Discovery Violations Continue in the Next Round of Mexican 

Mafia Cases: People v. Jeffries 

1.  People v. Jeffries Summary (Grand Jury) 

On August 7, 2013, Petersen began presenting evidence to a grand jury relating to 

12 separate assaults committed in different Orange County jails, allegedly at the direction 

of the Mexican Mafia.  (Exhibit H5, at p. 6.)  The assaults were committed in 2011 and 

2012.  (Exhibit H5, at p. 7.)  Petersen sought 12 different indictments against 48 different 

defendants.  (Exhibit H5, at p. 14.)  It was alleged at the grand jury proceedings that 

Marcus Jeffries (“Jeffries”) was an assailant in two separate assaults.  At the end of the 

proceedings, he was indicted for allegedly participating in both attacks.
170

  

On August 12, 2013, Petersen began presenting testimony specifically pertaining to 

the assault of Raul “Butch” Hernandez (“Hernandez”) at Theo Lacy Jail.  (Exhibit H5, at p. 

403.)  Deputy Sheriff Carl Dossland (“Dossland”) testified about the assault.  Dossland 

testified that on November 4, 2011, he was working in the Module P housing unit at Theo 

Lacy Jail.  (Exhibit H5, at p. 405.)  He was in charge of overseeing inmates in that module.  

According to Dossland, at approximately 6:40 AM, he was in his guard station when he 

observed an inmate being assaulted.  (Exhibit H5, at p. 406.)  Deputy Dossland stated that 

                                              

170
 People v. Marcus Allen Jeffries and Antonio Peralta, which was based upon the 

November 4, 2011 assault on Raul “Butch” Hernandez, was assigned the case number 

13ZF0172.  (Exhibit H5, at pp. 658, 818.)  People v. Marcus Allen Jeffries, David Navarro, 

Jose Navarro, Julian Reil, and Saul Sanchez, which was based upon the February 2, 2012 

assault of Robert “Mono” Muriel, was assigned the case number 13ZF0175.  (Exhibit H5, 

at pp. 530-531 825.)  Petersen would eventually be recused from both cases. 
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he saw three inmates punching and pushing another inmate.  (Exhibit H5, at p. 409.)  

Dossland testified that after he stopped the fight, he recognized Marcus Jeffries, Jose 

Peralta (“Peralta”), and Joseph Diaz (“Diaz”) as the three inmates who had assaulted 

Hernandez.  (Exhibit H5, at pp. 411-414.)  

On August 12, 2013, Ruorock testified extensively about the assault on Hernandez, 

specifically for the purpose of establishing that the assault was a Mexican Mafia hit.  

(Exhibit H5, at p. 428.)  According to Ruorock, Hernandez was a member of the “Varrio 

Chico” gang, located in San Clemente.  (Exhibit H5, at p. 428.)  Ruorock discussed several 

reasons why the Mexican Mafia would have had Hernandez assaulted: Hernandez 

disrespected the wife of high-ranking Mexican Mafia member Alberto Vargas (Exhibit H5, 

at pp. 434-435); Hernandez used regular inmate mail, as opposed to kites or secret notes, to 

discuss Mexican Mafia politics (Exhibit H5, at pp. 435-436); Hernandez tried to set up his 

own “mesa” and attempted a hostile takeover for control of the jails from the people the 

Mexican Mafia had in place (Exhibit H5, at p. 436); and Hernandez announced to all the 

other inmates on a transport bus that he was going to be “the new chief in charge” of the 

jails (Exhibit H5, at p. 438).  Each reason was alone supposedly enough for Hernandez to 

end up on the green light or hard candy list for assault or murder.  Ruorock did not testify 

about who actually carried out the assault on Hernandez, but merely that Mexican Mafia 

politics could have played a role in the assault. 

At this point, it should be noted that in his notes, Ruorock wrote that only two 

people committed the assault on Hernandez.  In a note dated Dec. 11, 2011, Ruorock wrote 

that, “Speedy (ES Santa Ana) and Evil (17th St) are the 2 that beat up Butch.”  (Exhibit I5, 

at p. 36.)  This note was discovered late.  According to the grand jury testimony of 

Tunstall, “Little Speedy” from the East Side Santa Ana gang is Diaz, and “Evil” from the 

17th St. gang is Jeffries.  (Exhibit H5, at pp. 718-719.)  Ruorock further stated that Peralta 

went by the name “Slim” and was from the West Side Anaheim gang.  (Exhibit H5, at p. 

718.)  Aside from clearly being Penal Code section 1054.1 evidence—as it was a statement 

of an intended witness—Ruorock’s note about the assault on Hernandez was arguably 
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Brady material for all of the defendants—as it could have been used by Peralta to challenge 

the information contained in another letter, which was introduced against him.  Another 

kite confiscated by Deputy Chacon on November 8, not written by Ruorock, also discussed 

the assault on “Butch.”  That kite stated the following: 

That was done about Butch on Friday.  The homie “D” from East Side Santa 

Ana said it was hard to get the homies to do it.  The only ones who said yes 

was “Evil,” 17th Street, “Slim,” Westside Santa Ana and “L Speedy” “Little 

Speedy” from East Side Santa Ana.  (Exhibit H5, at p. 721.)   

Peralta could have benefited from Ruorock’s note as it served an exculpatory purpose for 

him.  

On August 13, 2013, Deputy Jesus Maldonado (“Maldonado”) testified about an 

assault on Roberto “Mono” Muriel (“Muriel”) at Theo Lacy Jail.  (Exhibit H5, at p. 541.)  

Deputy Maldonado stated that on February 2, 2012, he was working as guard at Theo Lacy.  

(Exhibit H5, at p. 541.)  At about 7 PM, Maldonado observed from his guard booth an 

assault by five inmates on Muriel.  Maldonado testified that he had released several 

inmates from their cells to attend Catholic Church services.  (Exhibit H5, at p. 541.)  As 

soon as he opened the doors, he observed Julian Reil run over to Muriel as he exited his 

cell, and begin punching and fighting with him.  After Reil engaged Muriel, he saw David 

Navarro join Reil in punching Muriel.  The two were followed in turn by Jose Navarro, 

Saul Sanchez, and Marcus Jeffries, all of whom joined in the assault.  (Exhibit H5, at pp. 

543-546.)  All five men were punching and kicking Muriel simultaneously by the end of 

the assault.  (Exhibit H5, at p. 547.)  

As in the Hernandez assault, Ruorock testified as to the motive behind the Muriel 

assault.  Ruorock stated that he knew Muriel as “Mono” from the Westminster 13 gang.  

(Exhibit H5, at p. 529.)  As was noted above, Raul Hernandez attempted to wrestle control 

of the Orange County jails from the people who the Mexican Mafia had in place.  Ruorock 

testified that Ismael Esquivel, a high-ranking Mexican Mafia Associate, put Muriel on the 

hard candy list after a meeting that Ruorock attended.  (Exhibit H5, at pp. 527-530.)  
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Muriel was purportedly put on the hard candy list because he helped Raul Hernandez in his 

attempt to take control of the Orange County jails.  (Exhibit H5, at p. 530.) 

Petersen also elicited testimony from Ruorock about his criminal history, his 

informant history, and his own involvement with the Mexican Mafia within Orange 

County.  (Exhibit H5, at pp. 192-213.)
171

  Ruorock testified that he was a member of the 

East Side Longo gang, and that he went by the moniker “Sporty.”  (Exhibit H5, at pp. 195, 

207.)  Ruorock also stated that he was then in federal custody for transporting 

methamphetamine.  (Exhibit H5, at pp. 192, 194.)  Ruorock further stated that he had 

served time in Orange, Los Angeles, and San Bernardino county jails and also served time 

in various state prisons throughout California.  (Exhibit H5, at p. 198.) 

Petersen asked Ruorock if he remembered several of his past crimes.  Petersen said 

he wanted to get Ruorock’s criminal history “out of the way” before he testified about the 

Mexican Mafia and the purported assaults.  (Exhibit H5, at p. 192.) Petersen then asked 

                                              

171
 Petersen would later attempt to use this testimony from Ruorock to justify his discovery 

violations in these cases.  In pre-trial arguments concerning late discovery of background 

information on Ruorock, Petersen argued the following:  

It was always the intent to of the People to put defense on notice exactly as to 

who Mr. Ruorock was.  And that was based on that three-page or four page 

confidential memo that was meant to go out in discovery.  

Further, we did elicit numerous Johnson and Brady material in the 

grand jury transcript.  And I’m going to apologize that that memo didn’t get 

out to defense counsel and that I worked under the assumption that it did.  

Had it gone out to defense counsel, I’m sure they would have said to me, “I 

see all this work that they’ve done.  Is there anything else?”  And at that 

point -- at that time we were attempting to get everything together and 

discover it. 

. . .  

. . . There was never an intent to hide information.  It’s just it was 

meant to be discovered through that four-page memo; it was meant to be 

discovered through the grand jury transcript.  (Reporter’s Transcript 

(Pretrial Hearing), People v. Jeffries, Super. Ct. Orange County, Nos. 

13ZF0175, 13ZF0172, Mar. 14, 2014, pp. 315-317, emphasis added, attached 

herein as Exhibit L5.)  
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Ruorock about several of his past arrests and convictions, ranging from 1996 to two weeks 

before giving his testimony.  (Exhibit H5, at pp. 192-194.)  All of the questions took the 

form of merely asking Ruorock whether he remembered being convicted of a particular 

crime.  (Exhibit H5, at pp. 192-194.)  Nearly all the convictions were for drug possession 

or sales, or property crimes, such as burglary and receiving stolen property.  The only 

violent crime was a battery on a correctional officer from June of 1998.  (Exhibit H5, at p. 

193.)  Petersen never stated whether this list was exhaustive or merely illustrative of 

Ruorock’s criminal past, and made no mention of the sentences Ruorock received for any 

of these convictions.  

After briefly touching on Ruorock’s criminal past, Petersen quickly moved on to 

Ruorock’s efforts as an informant.  According to Ruorock, he began his informant work in 

November of 2011.  (Exhibit H5, at p. 531.)  Ruorock testified that he had worked as a paid 

informant for the Santa Ana Gang Task Force and the Bureau of Alcohol, Tobacco, and 

Firearms (“ATF”).  (Exhibit H5, at pp. 194-195, 531.)  He further testified that he believed 

he had received $5000 dollars from the SAPD and $7000 from the ATF in compensation 

for his informant work.  He also stated that due to his informant work, he had received 

consideration in sentencing from the District Attorney’s Office for his 2011 possession of 

methamphetamine case.  (Exhibit H5, at p. 195.) 

Petersen and Ruorock also briefly discussed Ruorock’s motivations for wanting to 

become an informant:   

Q.  Why was it that you made the decision to become an informant? 

A.  Why did -- I had gotten wrapped up in a pretty good federal RICO case 

that I was going to spend the rest of my life in federal prison on.  

Q.  That’s not something you wanted to do? 

A.  Not at the time, no. 

Q.  Not now either? 

A.  Not now either, but -- yeah.  (Exhibit H5, at p. 204.) 

Ruorock went on to testify that he expected to be part of a federal witness protection 

program: 
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Q.  As of recently, have you accepted a position within the Federal Witness 

Protection Group? 

A.  It’s in the process, I believe, yes. 

. . . 

The Witness:  The reason I took that step was because with the program that 

was offered to me, with the witness protection program, I actually have a 

chance of starting over.  I mean I’ve got into a cycle of my life personally 

that I don’t really know anything else, you know.  (Exhibit H5, at pp. 205-

206.) 

While Petersen briefly touched on Ruorock’s informant work, he never discussed the 

specifics of Ruorock’s daily informant work in jail, which could only be understood by a 

thorough study of his own notes and reports written about those notes by law 

enforcement—the precise information Petersen turned over late.  

2.  People v. Jeffries Discovery Issues 

a.  February 4, 2014 (Continuance) 

 On February 4, 2014, a hearing was held based upon a motion to exclude evidence 

made by counsel for Peralta.  (Reporter’s Transcript (Pretrial Hearing), People v. Jeffries, 

Super. Ct. Orange County, No. 13ZF0172, Feb. 4, 2014, p. 1, attached herein as Exhibit 

M5.)  She based her motion on the fact that Petersen turned over certain discovery the day 

before, and other discovery a few days before, jury selection was set to begin.  (Exhibit 

M5, at pp. 1-2, 13.)  Peralta’s counsel indicated that she received a manila envelope on 

either January 29 or January 30, 2014, which contained several new pieces of discovery.  

She also received another discovery packet on February 3, 2014.  The Honorable Richard 

M. King stated that counsel was asking for the “ultimate sanction,” and that he would have 

to find that Petersen’s violation of discovery rules was “willful, deliberate, and done for a 

tactical advantage” to grant her motion.  (Exhibit M5, at p. 2.)  

 The following items were inside that manila envelope: 

(1)  Two reports authored by Deputy Tunstall dated January 26, 2011 and July 7, 

2011.  The reports were collectively 37 pages long, and contained short 
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summaries of about 20 different kites obtained by law enforcement on 

various dates relating to Ruorock.  (Exhibit M5, at pp. 4, 25, 30.) 

(2)  A recording of a phone conversation between Ruorock and Ismael Esquivel, 

along with a transcript of their conversation.  (Exhibit M5, at pp. 18-19.)  

(3)  A video of a recorded meeting between Ruorock and Vazquez, along with a 

transcript of the conversation caught on the video.  (Exhibit M5, at pp. 18-

19.) 

(4)  A report by Officer Capacete of the SAPD prepared on March 6, 2012.  The 

report documented a recording of a conversation between a confidential 

informant with the moniker “Raider” and Ralph “Rafa” Bernal, a leader in 

the Mexican Mafia.  (Exhibit M5, at pp. 17-18.) 

 Judge King went through each of the items individually, allowing Petersen to 

explain why they were held back.  (Exhibit M5, at pp. 30-35.)  Before allowing Petersen to 

respond, Judge King noted an important fact that Petersen never responded to and that was 

not argued by defense counsel.  Namely, Judge King suggested that Tunstall could testify 

to some of the statements made in his reports, and that this would bring the reports under 

the purview of Penal Code section 1054.1—specifically as a statement of an intended 

witness.  (Exhibit M5, at pp. 29-30.)  That issue specifically—at least for the purposes of 

Tunstall’s reports—was not litigated during those hearings.  

  Petersen responded first to the notes written by Tunstall.  (Exhibit M5, at p. 31.)  

Petersen’s initial argument was that his late discovery was due to a late request for 

discovery by the defense.  (Exhibit M5, at pp. 6, 31.)  Specifically, Petersen stated the 

following: 

[T]he only relevance that that has to this case is that it’s background that 

the court ordered me to provide on the informant, Brian Ruorock, as it 

may go to his Brady information in reference to his statement during the 

grand jury that, “I have a pretty big RICO case.”  Those reports, the sum and 

substance will not be moved into evidence in any way against these 

defendants in this trial.  It’s only Brady material as to Brian Ruorock.  

(Exhibit M5, at p. 6, emphasis added.) 
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Petersen’s statement further evidences why there should be a very large and real concern in 

cases in which discovery obligations fall upon him.  It was disturbing on two levels.  First, 

Petersen either does not understand, or was not being truthful about his understanding of 

his Brady duty—indicating it was triggered by a discovery request.  As defense counsel for 

Jeffries pointed out, a prosecutor’s obligations under Brady are self-executing.  (Exhibit 

M5, at pp. 14, 38.)  Second, Petersen was incorrect in his assertion that his Brady duty was 

not triggered because he was not going to seek to admit specific pieces of evidence in his 

case-in-chief.  Again, as defense counsel pointed out, “It is not Mr. Petersen’s duty, 

obligation or right to determine whether or not he discloses information because he deems 

it that he won’t use it.”  (Exhibit M5, at p. 14.)  

 As to the recordings of conversations between Ruorock and Vasquez, Petersen 

claimed that he had previously produced the recordings of the conversation to defense 

counsel.  (Exhibit M5, at p. 19.)  However, it had apparently been produced in a format that 

defense counsel were not able to access on their computers.  Petersen argued that when he 

became aware of these technical issues, he ordered transcripts made and discovered those 

to the defense, but that he was only made aware of the technical error recently, and 

therefore the transcripts were only produced recently.  (Exhibit M5, at p. 19.)  

 When Judge King asked Petersen to explain the report by Officer Capacete, 

Petersen displayed a moment of candidness about what he views as the intersection 

between informant testimony and his discovery obligations: 

The Court:  -- for the first time; correct?  And the question that I have, why is 

it that they received it last week for the first time if you’re going to be 

presenting the information contained therein to the jury? 

Mr. Petersen:  Because that information was deliberately held back 

because of who C.I. Raider is and how it was law enforcement’s intent to 

keep C.I. Raider as confidential as possible, and when that discovery was 

held back, it was also recently -- because it was held back, I can just say that 

it was neglected because we did not want to discover and we continue -- we 

do not want to discover C.I. Raider.  (Exhibit M5, at pp. 33-34, emphasis 

added.) 
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 Judge King then reminded Petersen of his duties under Penal Code section 1054:
172

 

The Court:  I understand that, but the question that the Court has is 1054.7 

is the -- is the vehicle that the party, in this case the prosecution, has to 

utilize to be excused from discovery, and I’m not aware prior to last 

week of any requests by the prosecution to make a motion to the court to 

be relieved from discovery, and it would appear that the only mechanism, 

that is discoverable would be 1054.7.  

Mr. Petersen:  There was no request by the People and this is a report that 

was held back and neglected.  (Exhibit M5, at p. 34, emphasis added.) 

Petersen’s actions in Jeffries mirrored those from People v. Islas, the next case to be 

discussed in this section.  In both cases, Petersen did not timely provide discovery in 

compliance with Penal Code section 1054.1, and elected to not request exemption before 

trial from his discovery obligations pursuant to Penal Code section 1054.7 procedures.
173

  

                                              

172
 As will be discussed, People v. Islas proceeded to trial 15 months before Jeffries.  In 

Islas, the very same judge, Judge King, lectured Petersen about compliance with Penal 

Code section 1054.  In Islas, Judge King gave nearly the identical lecture to Petersen: 

The people are required under 1054.1 to give you statements of witnesses 

they intend to call.  They’re required to give you statements of the 

defendant.  They’re required to give you any exculpatory evidence. . . .  

Now, if they, in their opinion, feel that there is information that 

comes under 1054.1, they are required to come to court and they are 

required to ask for relief for disclosure under 1054.7. . . .  

Okay.  So there is really no discovery issue before me.  I’m assuming 

and I can only assume . . . I can only assume that People are doing their 

duties and responsibilities.  If they don’t and it surfaces, then, you know, 

there is [sic] other proceedings.   
Okay.  So there -- to my knowledge, there’s never been a request 

to go in camera pursuant to 1054.7.  (Reporter’s Transcript (Pretrial 

Hearing), People v. Islas, Super. Ct. Orange County, No. 11CF2748, Nov. 

21, 2012, pp. 65-66, emphasis added, attached herein as Exhibit N5.) 

173
 Penal Code section 1054.7 states:  

The disclosures required under this chapter shall be made at least 30 days 

prior to the trial, unless good cause is shown why a disclosure should be 

denied, restricted, or deferred.  If the material and information becomes 

known to, or comes into the possession of, a party within 30 days of trial, 

disclosure shall be made immediately, unless good cause is shown why a 

disclosure should be denied, restricted, or deferred.  “Good cause” is limited 
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Petersen had learned nothing from his experience in Islas.  But why would he?  In Islas, 

the court lectured Petersen about his Penal Code section 1054.1 obligations and his right to 

proceed via Penal Code section 1054.7.  And in response, Petersen remained silent and 

never disclosed a report of Islas’ alleged statement to Ruorock—which he was legally 

required to disclose.  One year later, in Jeffries, he had decided to hold back Brady 

evidence, again related to Ruorock, and to delay discovery of a second informant 

witness—despite Penal Code section 1054.1 and again, without going through the 

procedures established by Penal Code section 1054.7. 

 Quite clearly, Vega, Camarillo, Rodriguez, and Islas had not affected him in the 

slightest.  After defense counsel alerted the court about the problems that late discovery 

posed for them in terms of the consumption of time and resources, as well as potential 

problems for their clients’ due process rights, Judge King asked Petersen his position on 

continuing the case.  To which Petersen responded flippantly: 

You know, I’m going to be ready to try this case every day of the week, and I 

know we have defense counsel that are being pushed to try this case.  If they 

need extra time to try this case because they have defendants pushing 

them, that’s fine. . . . So it doesn’t matter to me.  I’m going to be ready 

every day of the week.  (Exhibit M5, at pp. 34-35, emphasis added.) 

It took a certain level of temerity for Petersen to dump crucial discovery on the defense 

during jury selection, and then remind the court that he will always be ready.  Of course, he 

                                                                                                                                                     

to threats or possible danger to the safety of a victim or witness, possible loss 

or destruction of evidence, or possible compromise of other investigations by 

law enforcement. 

Upon the request of any party, the court may permit a showing of good cause 

for the denial or regulation of disclosures, or any portion of that showing, to 

be made in camera.  A verbatim record shall be made of any such 

proceeding.  If the court enters an order granting relief following a showing 

in camera, the entire record of the showing shall be sealed and preserved in 

the records of the court, and shall be made available to an appellate court in 

the event of an appeal or writ.  In its discretion, the trial court may after trial 

and conviction, unseal any previously sealed matter.  (Pen. Code § 1054.7.) 
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could be ready.  He had the discovery—likely for months, if not a full year—while the 

defense had just obtained it.  Certainly, the right to a fair trial or efficient use of both court 

and counsel’s time did not register with Petersen.  Defense counsel provided an apt 

response and a prescient question: 

And Mr. Petersen to blithely say, “Hey, I’m here every day of the 

week.  We’ll try this case every day.”  Well, that’s very nice.  Very fun.  You 

know, he’s getting paid to deal with this and so am I and so is the Court and 

so is everybody else, but it’s a tremendous waste of time, it’s a tremendous 

disservice to the jurors, and frankly, it’s a disservice to defense counsel who 

is in a position where you put everything aside, you try a case based on what 

is demanded and ordered, and then we have a discovery hearing last week to 

enforce a previously ordered set of discovery issues . . . and now we have 

noncompliance with the order and we have no sanctions.  

The only sanction is really on the defense to now be in a position to 

put everything else aside and ask that this jury to be excused . . . .   

Yet not one -- there -- there’s no -- how do you -- how do you 

prevent this?  (Exhibit M5, at pp. 38-39, emphasis added.) 

 On February 3, 2014, both defense counsel were given the following discovery: 

(1)  A report authored by Deputy Larson dated December 8, 2011.  The report 

was a narrative description of a kite.  (Exhibit M5, at p. 9.) 

(2)  Attached to Larson’s report was the kite, specifically a hard candy list upon 

which the report was based.  (Exhibit M5, at p. 9.)  

Petersen attempted to justify his tardy discovery of the kite, which was the subject of 

Larson’s report, by explaining that it was similar to a kite that was presented to the court 

on January 31, 2014.  (Exhibit M5, at p. 32.)  When that did not work, Petersen (once 

again) shifted the blame to Deputy Tunstall and his own large caseload: 

The Court:  But it is a different kite? 

Mr. Petersen:  Correct. 

The Court:  And so the question is: Why is it that the -- that it was just 

disclosed yesterday? 

Mr. Petersen:  I met with Deputy Tunstall and just made sure we were all on 

the same page on the kites.  That’s when he informed me that there is another 

kite and I asked if it had gone out in discovery, wherein he stated that it was 

provided in discovery.   
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The only thing I can think of is because I prosecuted 12 cases and 43 

defendants, that the subject of the kite also affects other conspiracies, that 

this discovery was provided in other discovery packets but it was neglected 

in this case and that’s -- that’s really all I could surmise.  (Exhibit M5, at pp. 

32-33.) 

Again, Petersen attempted to place the blame for his discovery failures on Tunstall.  Judge 

King could not have guessed that this excuse would be repeated months later during the 

Dekraai hearings.  

 Ultimately, Judge King found that although information was withheld, except for 

one piece of evidence, it was not withheld deliberately.  (Exhibit M5, at p. 42.)  With 

regard to Capacete’s report, the court did find a deliberate withholding.  However, the 

court chose not to exclude the information contained in the report or impose any sanction.  

(Exhibit M5, at p. 42.)  

Although I find that there has been a deliberate nondisclosure, the Court 

again goes into the bad faith of the prosecution, and what I have before me 

and the only evidence I have before me is that they did not want give up the 

C.I.  I think both sides know the Court’s position on that.  That was error by 

the prosecution to just rely on that. . . . They should have come to the Court 

under 1054.7, but the fact that they didn’t, was that done for a tactical 

advantage?  And the Court cannot connect the dots.  (Exhibit M5, at p. 42.) 

Even in the face of a deliberate withholding, Petersen escaped any sanction because he was 

not found to have withheld “in bad faith.”  Prosecutors like Murphy would surely point to 

rulings such as this one as a victory for the prosecution.  If these are the types of victories 

they wish to herald (defeats of prosecutorial misconduct allegations), the criminal justice 

system should be in deep despair.  

 Judge King then granted continuances so that defense counsel could digest the late 

discovered information.  (Exhibit M5, at p. 43.)  Furthermore, the venire was dismissed in 

light of the continuance. (Exhibit M5, at p. 44.)  Would he have taken far stronger action if 

he knew how he had been deceived in Islas?  
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b.  March 14, 2014  

 On March 14, 2014, a hearing was held in Judge Goethals’ courtroom regarding the 

Jeffries case.  Two matters were handled on this date.  The first was the late discovery of at 

least 26 disks and an additional 200 pages of documents containing information about 

Ruorock (Exhibit L5, at pp. 302-303), and the other was the issue of Petersen’s recusal 

from the case (Exhibit L5, at p. 298).  

 Petersen explained that the disks contained information that could relate to Ruorock, 

whom Petersen initially had decided to call as a witness in the case.  (Exhibit L5, at p. 

303.)  It was not turned over to defense counsel until about March 3, 2014.  (Exhibit L5, at 

pp. 350-351.)  Petersen explained that Ruorock’s name might have been mentioned in an 

Anaheim case known as Operation Big Cat.  (Exhibit L5, at pp. 303-304.)  Petersen stated 

that the information on the CDs was indeed materials from that case, which may have 

contained statements from Ruorock, and that he was turning it over out of an “abundance 

of caution.”  (Exhibit L5, at pp. 303-304.) 

 Defense counsel began the hearing by stating that Petersen’s failure to timely turn 

over the disks was a Brady violation, as the disks contained information relating to an 

intended witness in the case, Ruorock.  (Exhibit L5, at p. 305.)  Attorney Rudy Lowenstein 

summed up the issue as follows:  

So the problem I have with it is we get 26 CD’s plus hundreds of 

pages of paper after the court’s ruling [in Judge King’s court].  If we -- If it 

was Brady material, why wasn’t it discovered earlier?  And if it’s not Brady 

material, then it’s just a discovery dump on us for no apparent reason other 

than just bury us in stuff.  (Exhibit L5, at p. 305.) 

Again, Petersen’s skewed view of Brady and discovery laws came to light.  The CDs 

captured statements by Ruorock, and potentially went to his credibility.  Those statements 

should have been turned over long before any discovery order from the court, and not 

merely out of an “abundance of caution.”  

 Petersen argued that he thought he had “put the defense on notice” about Ruorock’s 

history, and therefore was not obligated to turn over further information unless the defense 
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requested it.  (Exhibit L5, at pp. 315-316.)  He claimed that he thought that the defense 

received a memo about Ruorock in previous discovery.  (Exhibit L5, at pp. 315-316.)  

Petersen believed that Brady merely required putting the defense on notice of information, 

and then waiting for them to request information based on that notice.  Judge Goethals, 

however, responded: 

I think Mr. Petersen and I have a fundamental difference of opinion on what 

Brady requires with respect to discovery. . . . Mr. Petersen seems to believe 

that if that three-page document that was filed under seal in the court file had 

been discovered on a timely basis as he intended, that would have discharged 

his Brady obligation concerning that witness.  (Exhibit L5, at p. 335.) 

Judge Goethals continued: 

Mr. Petersen has said several times that if the defense had got it, he thought 

that it might have triggered a request for additional exculpatory material.  

And if he had received such a request, he would have complied.  And I don’t 

doubt him on that but, again, the Brown case says: “The prosecution must 

disclose material exculpatory evidence whether the defendant makes a 

special request --“ excuse me -- “a specific request, a general request, or not 

at all.”  (Exhibit L5, at p. 336, quoting In re Brown (1998) 17 Cal.4th 873, 

879.) 

Petersen’s analysis was simply wrong.  Brady has never required any request by the 

defense, whether or not they were “put on notice.” 

 Petersen then asserted that there should be no remedy for the Brady violation, 

because he would simply remove Ruorock as a witness.  He stated, “I believe at this stage 

that the People have remedied the situation by not calling Brian Ruorock as a witness in the 

case.”  (Exhibit L5, at p. 322.)  He then added that “the People could proceed on each and 

every case without Brian Ruorock.”  (Exhibit L5, at pp. 327-328.)  This viewpoint was 

entirely narrow-minded, in that it completely ignored the consequences of the violations 

perpetrated on defendants and their counsel. 

 Finally, Petersen continued to show his disdain for the defendants’ constitutional 

rights, including their right to a speedy trial.  Petersen’s final argument was that the court 

should wait until after defense counsel reviewed all 26 disks of information to determine if 
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there was in fact a Brady violation and if there was a remedy.  (Exhibit L5, at p. 352.)  

Petersen stated: 

So again, it’s -- it’s the court making a Brady analysis without knowing 

what’s there.  And I would ask the court to reserve -- let defense counsel look 

at it.  Let them come back and say, you know what, after looking through 26 

disks, Mr. Ruorock’s name came up one time.  (Exhibit L5, at pp. 352-353.) 

For Petersen to ask for a continuance could only have been astounding to the court, as it 

had been Petersen’s discovery practices that had delayed the case for months.  The court 

responded to Petersen’s request by saying, “I’m not willing to wait at this late date.”  

(Exhibit L5, at p. 353.)  Furthermore, even in his last salvo, Petersen continued to lack 

appreciation for his discovery violations.  His suggestion that there would not be a Brady 

violation if Ruorock’s name only came up “one time” showed a lack of interest and insight 

about Brady.  How did he know how important that “one time” might have been to the 

defense, and he how could his analysis be reasonably trusted?  Ultimately, Judge Goethals 

stated, “A new prosecutor, if the People choose, will undertake this prosecution . . . .”  

(Exhibit L5, at p. 353.) 

 Judge Goethals’ remedy, while certainly unwelcome by the OCDA, was far less 

severe than it could have been and likely would have been, if the court fully understood the 

history of People v. Islas. 

B.  Shocking Misconduct by Another Petersen Led Prosecution Team: People v. 

Islas 

 Ruorock was not a witness in People v. Islas, nor was his role in the investigation of 

the allegations known to defense counsel during the trial, which ended in a deadlocked 

jury.  However, Ruorock was (prior to Islas’ plea in March of 2015) poised to testify as a 

rebuttal witness for the prosecution in the retrial.
174

   

                                              

174
 New counsel for Islas, Lawrence Young, explained to Attorney Sanders how Petersen 

intended to proceed with Ruorock.  According to Petersen, he did not wish to call Ruorock 

in his case-in-chief, but would have had him testify to rebut the defendant’s testimony if he 

chose to take the stand.  (See Exhibit F11.) 
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1.  Summary of Charges 

 On October 12, 2011, Bryant Islas (“Islas”) was charged with premeditated 

attempted murder (Pen. Code §§ 664(a)-187(a)), assault with a firearm (Pen. Code § 

245(a)(2)), and street terrorism (Pen. Code § 186.22(a)).  (Minutes in People v. Islas, 

Super. Ct. Orange County, No. 11CF2748, attached herein as Exhibit O5.)  As to the 

attempted murder charge, it was further alleged that Islas personally discharged a firearm 

causing great bodily harm (Pen. Code § 12022.53(d)), and that he did so for the benefit of, 

at the direction of, and in association with a criminal street gang (Pen. Code 

§186.22(b)(1)).  (Exhibit O5.)  As to the assault with a firearm charge, two separate 

enhancements were alleged for personal use of a firearm (Pen. Code § 12022.5(a)), and for 

inflicting great bodily injury (Pen. Code § 12022.7(a)).  (Exhibit O5.)  

 The preliminary hearing was held on July 25, 2012.  Deputy District Attorney Erik 

Petersen was the prosecutor on the case.  At the preliminary hearing, Detective Roland 

Andrade testified as to the facts of the case.  

 According to Andrade, on August 31, 2011, Michael Salinas (“Salinas”) was shot 

several times while standing in front of the Core Access School in Santa Ana.  (Reporter’s 

Transcript (Preliminary Hearing), People v. Islas, Super. Ct. Orange County, No. 

11CF2748, July 25, 2012, pp. 2-4, attached herein as Exhibit P5.)  Salinas was a student at 

the school at the time of the shooting.  (Exhibit P5, at p. 16.)  He sustained multiple 

gunshot wounds to his torso and upper body.  (Exhibit P5, at pp. 3-4.)  The Alley Boys 

street gang claimed the area around the school as their territory.  (Exhibit P5, at p. 13.)  

Bryant Islas was a member of the Alley Boys street gang. (Exhibit P5, at p. 12.)  Andrade 

testified that in 2011, Salinas was a member of the Delhi street gang.  (Exhibit P5, at p. 5.)  

The Alley Boys and Delhi street gangs are long-time rivals.  (Exhibit P5, at p. 13.) 

 The shooting occurred at about noon.  (Exhibit P5, at p. 29.)  After being shot, 

Salinas was transported to Western Medical Center Hospital in Santa Ana.  (Exhibit P5, at 

p. 3.)  Detective Andrade interviewed Salinas at the hospital.  (Exhibit P5, at p. 3.)  

According to Salinas, he was standing in front of the school, eating a bag of chips when a 
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male approached him, produced a gun, and began shooting at him.  (Exhibit P5, at p. 4.)  

The shooter was accompanied by another male.  (Exhibit P5, at p. 18.)  Salinas also stated 

that he saw a white Tahoe drive by with an Angel sticker on it that he believed was 

involved in the shooting.  (Exhibit P5, at p. 4.) 

 Detective Andrade also interviewed a witness named Maria.  (Exhibit P5, at p. 5.)  

Maria was driving northbound on Bristol Street where the Core Access School is located.  

(Exhibit P5, at p. 5.)  She told Andrade that when she heard a gunshot, she stopped her car.  

(Exhibit P5, at p. 5.)  She looked over and saw someone shooting at another person.  

(Exhibit P5, at p. 5.)  When Salinas fell to the ground, the shooter approached and 

continued firing.  (Exhibit P5, at pp. 5-6.)  Maria stated that the shooter was wearing a 

black and white long sleeve flannel shirt and a hat.  (Exhibit P5, at p. 7.)  When shown a 

six-pack photographic show-up, she identified Islas as the shooter.  (Exhibit P5, at pp. 8-9.) 

2.  Trial Testimony 

a.  Michael Salinas’ Testimony 

 At Islas’ trial in July of 2012, Michael Salinas testified as a prosecution witness.  

(Reporter’s Transcript (Trial), People v. Islas, Super. Ct. Orange County, No. 11CF2748, 

Nov. 20, 2012, p. 1, attached herein as Exhibit Q5.)  Salinas testified that at one point in his 

life, he was a member of the Delhi Street gang.  (Exhibit Q5, at p. 3.)  However, he 

testified that when he was shot in 2011, he had already left the Delhi Street gang.  (Exhibit 

Q5, at pp. 9-10.)  Salinas said he stopped hanging out with Delhi gang members in 

December 2009, after he was released from jail for possession of a firearm.  (Exhibit Q5, at 

p. 9.)  Salinas testified that he was ever convicted of shooting someone.  (Exhibit Q5, at p. 

17.)  He also had a child born to him in March 2010, which caused him to rethink his life 

choices.  (Exhibit Q5, at pp. 8-9.)   

 Salinas stated that he remembered very little from the shooting.  (Exhibit Q5, at pp. 

13-16.)  Salinas explained what he was able to recall as follows:  

Q.  What do you remember the next thing happening? 

A.  Um, a person walking and then -- well, assumed to me was a gun.  I 

really didn’t see too clearly.  And then I tried to run. 
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Q.  Did you see a person with a gun? 

A.  No 

Q.  Did you see a gun? 

A.  I seen someone what I thought was reaching for a gun. 

Q.  At any point in time, did you ever see the gun? 

A.  No. 

. . . 

Q.  What was the next thing you remember after you saw that this person was 

reaching for something? 

A.  From there, everything kind of just goes blank.  I can’t remember 

anything else from that day.  (Exhibit Q5, at p. 13.) 

Salinas went on to say that all he recalled was lying on the floor, and that paramedics came 

to help him.  (Exhibit Q5, at p. 14.)  Salinas testified that he could not identify who shot 

him.  (Exhibit Q5, at p. 16.)  Detective Andrade showed him a six-pack photographic line 

up with Islas in it, and but Salinas could not recognize anyone.  (Exhibit Q5, at pp. 15-16.) 

b.  Detective Andrade’s Testimony on Gang Culture  

 Detective Andrade’s trial testimony focused on the gang membership of Islas and 

Salinas, and the rivalry between their respective gangs.  Ironically, the only two cases 

involving the two gangs in which Andrade discussed either the suspect or victim by name 

were the two cases perhaps most impacted by the taint of Petersen’s discovery violations 

first raised in the Dekraai hearings: People v. Vega and People v. Palacios.  In attempting 

to establish Islas’ membership in the Alley Boys gang, Petersen and Andrade emphasized a 

tattoo on Islas’ head: “In memory of Randy Goofy Adame.”  (Reporter’s Transcript (Trial), 

People v. Islas, Super. Ct. Orange County, No. 11CF2748, Nov. 21, 2012, p. 36, attached 

herein as Exhibit R5.)  Andrade explained that Adame was an “Alley Boy [sic] gang 

member who was killed by a Delhi gang member.”
175

  (Exhibit R5, at p. 36.) 

                                              

175
 In 2014, Isaac Palacios pled guilty to Adame’s murder—but the settlement in his case 

allowed his immediate release and probation after being incarcerated for three years for 

Adame’s murder and a second special circumstances murder.  While Palacios admitted to 

the murder—after having been offered “credit for time served”—the prosecution in that 

case withheld evidence for years of third party culpability (evidence that would have 

impeached Oscar Moriel, and other helpful defense evidence).  Interestingly, it was 
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Having seemingly established Islas’ membership in the Alley Boys gang, the next 

step in the roadmap toward obtaining his “expert” opinion about the motive for the crime 

was to establish their rivalry with the Delhi gang.  When Petersen contemplated what case 

best offered jurors a sense of the intensity of the violence and hatred between the two 

gangs, he drew upon one of his treasured, but soon-to-be pyrrhic victories: People v. 

Leonel Vega.  (Exhibit R5, at p. 40.)  In attempting to convince the court to allow 

Andrade’s discussion of Vega, Petersen called the crime “a case of high notoriety amongst 

the Alley Boys and Delhi gang members.”
176

  (Exhibit R5, at p. 41.)  The court overruled 

the defense objection and Petersen introduced evidence of Leonel Vega’s role in the killing 

of a rival Alley Boys gang member.  (Exhibit R5, at pp. 45-46.) 

c.  An Unexpected Line of Questioning Unravels Petersen 

 As the examination continued, Petersen asked Andrade about different ways that 

gang members brag about crimes they commit: 

Q.  So in order to garner that respect that respect by committing acts of 

violence, there is ways a gang member can do that; correct? 

A.  Yes. 

Q.  Okay.  A gang member could openly and notoriously commit a crime in 

daylight hours in the public; correct?  

A.  That would be one way. 

Q.  Okay.  A gang member could commit a crime with another gang 

member? 

A.  Correct.  

Q.  Or a gang member could commit a crime and then go back and brag 

about it or tell his fellow gang members what he’s done? 

                                                                                                                                                     

Andrade (and Detective Rondou) who interviewed Fernando Perez on May 3, 2011, about 

Palacios’ alleged admission to that murder—an admission that Perez claimed occurred 

earlier that very day.  Andrade did not write his report about that interview until March 23, 

2013.  (Exhibit D, at pp. 1144-1147.)  Moreover, the jurors deciding Islas’ fate would 

never know that March 22, 2013, was a date of significance in People v. Islas, as will be 

discussed shortly. 

176
 There are a number of reasons that Petersen should consider himself fortunate that the 

Islas jury deadlocked, including that a guilty verdict relying in any part upon the tainted 

Vega case would have further complicated the credibility of any conviction. 
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A.  Correct. 

Q.  Can you tell us about the bragging that gang members do? 

A.  Gang members brag about the crime they do to heighten their status and 

to get essentially credit for what they’re done.  That’s how they heighten 

their status within the criminal street gang.  That’s how they allow their peer 

gang members to know, “Hey, this is what I’ve done on behalf of the gang.”  

It’s essentially them fulfilling their role as a gang member.  (Exhibit R5, at 

pp. 47-48.) 

 As the only purported motive for the crime was gang rivalry, on cross-examination 

defense counsel queried Detective Andrade about the different ways that gang members 

brag about damaging their rivals: 

Q.  Now, you said earlier that gang members brag about the crimes they 

commit; correct? 

A.  Yes, sir. 

Q.  And sometimes they do that through graffiti writing; is that correct? 

A.  That’s one of the ways, yes, sir. 

. . . 

Q.  Have you seen anything like that in this case? 

A.  No.  

Q.  Okay.  So nobody is bragging about this particular shooting; is that 

correct? 

Mr. Petersen:  Objection 

The Court:  The objection is overruled. 

Mr. Petersen:  It’s an important objection, your honor.  

The Court:  Then, ladies and gentlemen, please step outside and remember 

the admonition.  

. . . 

Mr. Petersen:  I believe if defense counsel were to continue down this line, 

this officer would invoke his privilege under 1040, 1042.  (Exhibit R5, at pp. 

57-58.) 

 It is not uncommon for gang trials to include discussion of the gang members who 

purportedly enjoyed “bragging” about their criminal exploits.  But Petersen made a 

dramatic misstep in delving into the subject matter of how bragging works in gang culture: 

his questioning prompted counsel for Islas to emphasize that in contrast to other gang 

members, Islas had never bragged about the shooting of Salinas.  Unbeknownst to the 

attorney, there was in actuality an undisclosed informant, Brian Ruorock, who claimed that 
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Islas had spoken to him and admitted the crime.  As will be shown, both Andrade and 

Petersen were fully aware of the purported admission, but they had chosen not to disclose 

this information to the defense.  Petersen’s response to counsel’s questioning on the subject 

matter showed he sensed the precarious situation in which he and Andrade found 

themselves.  Andrade would commit perjury if he denied that anyone had bragged 

about the crime in the case.  On the other hand, if Andrade testified truthfully and 

stated that there was “bragging about this particular crime,” Andrade would reveal 

that both he and Petersen had committed a serious discovery violation.  It turns out 

that Petersen—who repeatedly claimed to have a limited knowledge of the informant notes 

of Moriel and Perez during the Dekraai hearings—knew that Islas had allegedly made 

statements to another informant, even though the SAPD report of the informant’s interview 

had neither been signed off on by a supervisor nor quite clearly, disclosed to the defense. 

 The court’s response indicated that it believed there was evidence outstanding, 

likely involving an informant, based upon Petersen’s objection: 

We can discuss the specifics of it when we get to that point.  And again, I’m 

not requiring any information, but I’m looking at 1042 and it has to do with 

informants, and I’m not making an indication as to whether that’s what we 

have here, but we’ll cross that bridge when we get to it.  (Exhibit R5, at p. 

60.) 

 Defense counsel, unsure of what he had stumbled into, withdrew the question and 

refocused his line of inquiry on the issue of bragging: 

Q.  . . . I just want to clarify.  You have not seen any graffiti memorializing 

this crime on the streets; is that correct? 

A.  No, sir, I have not.  (Exhibit R5, at p. 62) 

Later, defense counsel asked the following questions: 

Q.  All right.  Thank you.  And what other indications do you have besides 

the victim saying that he thought there was an Alley Boy Tahoe leaving the 

crime scene to indicate that this is an Alley Boy versus Delhi crime?  

Mr. Petersen:  Objection. 

The Court:  The objection will be sustained.   

Did you wish to be heard?  

Mr. Potratz:  No, your honor.  

The Court:  All right.  You may go ahead. 
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By Mr. Potratz:  All right.  Let me rephrase that.  Could this crime have been 

committed by another gang versus Delhi? 

A.  Are we talking -- I’m not sure I understand your question here.  

The Court:  I’m sorry, ladies and gentlemen. . . . I’m going to ask you to step 

outside.  Remember the admonition.  (Exhibit R5, at p. 63.) 

 Again, the court seemed to sense that the prosecution was possibly making 

objections rooted in Evidence Code section 1042, but was inexplicably not articulating that 

legal basis nor complying with any of the procedural mechanisms that ensure the 

defendant’s rights to discovery were being fairly determined.  Outside the presence of the 

jury, defense counsel expressed his concern that the prosecution was hiding something: 

If I could be heard on one thing, your honor.  I asked most of these questions 

during the preliminary hearing and I didn’t get any kind of responses like 

this.  If the People have gotten new information between now and the 

preliminary hearing, I have not been informed of it.  So I guess my request 

would be for discovery.  It sounds like something had been given to these 

people since this last investigation or last testimony that was given by this 

witness.  (Exhibit R5, at pp. 64-65.) 

 The court seemed equally concerned, and reminded Petersen of his discovery 

obligations:  

I respect boundaries, and here are the boundaries.  The People are required 

under 1054.1 to give you statements of witnesses they intend to call.  

They’re required to give you statements of the defendant. . . .  (Exhibit 

R5, at p. 65, emphasis added.) 

As is discussed throughout this motion, court and counsel operate in a system built 

almost entirely upon trust.  The prosecution, the defense, and the courts generally are left 

with little choice but to trust compliance is occurring.  What may feel like a small legal 

community is really not.  Trials with different lawyers are moving in and out of many 

courtrooms, with little awareness of what is transpiring outside of the case at hand.  For 

instance, the court and defense counsel in Islas surely would not have known that two 

years earlier in Vega, the Honorable William Froeberg gave Petersen a strikingly similar-

sounding reminder of his discovery obligations, while expressing his trust that Petersen 

would honor them: 

The People have a Brady obligation to disclose anything that’s exculpatory.  
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If they’re not going to use that evidence, that would be the rule.  If they are 

going to use it, then they have to disclose it.  If it’s merely inculpatory, 

whatever it is, there’s no obligation to disclose it.  So I’m assuming Mr. 

Petersen is going to comply with Brady and will disclose anything that’s 

exculpatory to your client.  (Exhibit A, at p. 3715.)
177

 

 In Islas, Petersen chose to allow the court to be misled.  He knew the concealed 

evidence was indeed a statement from the defendant about the crime.  Petersen instead only 

told the court that he was “not in a position to disclose any information at this time that 

would not be out of bounds of 1040, 1041, and 1042.”  (Exhibit R5, at pp. 66-67.)  After a 

lengthy conversation between the court and defense counsel, defense counsel told Judge 

King that he was going to withdraw the question and move on to another area of inquiry, 

and with that Petersen and Andrade could breathe a heavy sigh of relief.  (Exhibit R5, at 

pp. 67-71.) 

 Five days later, Petersen apparently decided the risk that he and his officer had 

taken was too great.  On November 26, 2012, Petersen and Andrade went in camera and 

made arguments seeking relief from the prosecutor’s discovery obligations.  (Exhibit O5.)  

They were successful, but the real question is what they shared and what they left out.  

Looking at the history of discovery concealment and misdirection—as well as Petersen’s 

stated plan to use Ruorock potentially in the re-trial—it is clear that he did not 

acknowledge that there was significant evidence that the statements had been fabricated or 

obtained in violation of Massiah. 

3.  Petersen’s Closing 

 Petersen emphasized in the closing that the motive for the crime was a gang hit.  

(Reporter’s Transcript (Trial), People v. Islas, Super. Ct. Orange County, No. 11CF2748, 

Nov. 27, 2012, p. 19, attached herein as Exhibit S5.)  Petersen also argued, “Someone who 

                                              

177
 It should be emphasized that even if Judge Flynn-Peister inexplicably hid Moriel’s 

notes from Petersen, the decision not to reveal Moriel’s informant efforts with Palacios to 

Vega was a decision Petersen alone had made, and without at least invoking Penal Code 

section 1054.7.    
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just happens to have the tattoo of ‘RIP Goofy,’ an individual killed by Delhi gang 

members.  We know it’s a bitter rivalry. . . . Islas happens to be a gang member who is a 

bitter rival to the victim in this case.  Coincidence?  No way.”  (Exhibit S5, at pp. 54-55.)  

The most powerful evidence Petersen presented connecting Islas to the actual shooting was 

that Islas owned clothing similar to the shooter’s, and at the end of his closing he zeroed in 

on that point.  

Every witness says black hat, brown plaid pendleton or flannel.  

Bryant Islas, when he’s arrested, has in his girlfriend’s car a black hat and a 

brown pendleton.  What are the chances ladies and gentlemen?  What are the 

chances that the individual they all pick out has the same color hat, brown 

pendleton with him in his girlfriend’s car?  (Exhibit S5, at pp. 55-56.) 

Petersen continued to focus on the issues surrounding the identification: 

Everybody says that the shooter was wearing a black style hat and 

nobody can identify an emblem.  We have a picture of this defendant wearing 

a black baseball hat with a black emblem and that’s why none of the 

witnesses could see the emblem.  What are the chances?  (Exhibit S5, at p. 

56.) 

 Near the end of his closing, Petersen stated, “If I had to frame Bryant Islas, I 

couldn’t put together more evidence against him.”  (Exhibit S5, at p. 56, emphasis 

added.)  Coincidentally, it turns out, Petersen could actually put together more evidence 

against Islas.  He was just saving it for the re-trial.  And whether the evidence was obtained 

legally, certainly would be of little significance to Petersen. 

4.  Jury Deadlocks and Case Set for Re-Trial 

 On November 27, 2012, Islas’ jury began deliberations.  (Exhibit O5.)  That 

morning, defense counsel informed the court that Petersen had extended an offer for 

disposition, which Islas was informed of and rejected.  (Exhibit O5.)
178

  The following day, 

the jury indicated that they were unable to come to a unanimous decision on any of the 

                                              

178
 Interestingly, a year later, Petersen was successful in his efforts to settle the first 

Operation Black Flag case, People v. Camarillo, after the jury indicated it was deadlocked.  

In that case, the prosecution had failed to turn over significant quantities of notes from 

Oscar Moriel. 
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counts.  On the morning of November 29, Judge King ordered the jury to continue 

deliberations.  (Exhibit O5.)  That afternoon, the jury again informed the court that they 

were not going to be able to reach a unanimous decision.  (Exhibit O5.)  A poll of the 

jurors indicated the jury split was 8 for not guilty and 4 for guilty.  (Exhibit O5.)  Judge 

King heard defense counsel’s motion for a mistrial and granted it.  (Exhibit O5.)  The 

prosecution immediately informed the court that they were going to re-file the case.  The 

case was scheduled for trial on March 17, 2015, with Petersen still at the helm.  (Exhibit 

O5.)  However, on March 17, 2015, Islas pled guilty to attempted murder for the benefit of 

a criminal street gang and street terrorism, and admitted one prison prior.  The remaining 

count, enhancements, and allegations (such as premeditation and deliberation), were 

dismissed.  (Exhibit O5.)  As of writing this, Islas’ sentencing was set for August 25, 2015, 

in Department C-5.  (Exhibit O5.) 

5.  Statements from Islas to Ruorock Finally Obtained 

 The defense in the instant matter independently obtained documents related to the 

Operation Smokin’ Aces investigation.  Among those documents is a report prepared on 

December 16, 2011, by Corporal Rudy Reynoso of the SAPD.  According to Reynoso’s 

report, on November 29, 2011, Reynoso and Deputy Seth Tunstall interviewed Ruorock at 

the Orange County Jail.  (SAPD Supplemental Report, Case No. 2011-27516, Dec. 16, 

2011, attached herein as Exhibit T5.)  The report starts, “Ruorock is a confidential 

informant providing information on Mexican Mafia crimes and politics.  Additionally, 

Ruorock provides information on gang crimes that gang members brag to him while 

in custody.”  (Exhibit T5, at p. 1, emphasis added.) 

At this meeting, Ruorock purportedly gave a detailed description of Islas depicting a 

shooting that Islas and two other Alley Boys gang members committed. (Exhibit T5, at pp. 

1-2.)  The conversations between Ruorock and Islas supposedly took place the week of 

November 29, 2011.  (Exhibit T5, at p. 1.) 

 According to Ruorock, Islas said that “Ghost” and an individual Islas called a 

“youngster” had picked him up on the day of the shooting.  (Exhibit T5, at p. 2.)  When 
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Ghost drove by the continuation school on Bristol Street, he noticed Salinas standing in 

front, and so he stopped the car.  Islas and the youngster exited the vehicle; Islas “hit up” 

Salinas; and then shot Salinas about six times with a .357 magnum revolver.  (Exhibit T5, 

at p. 2.)  Islas told Ruorock that he was wearing a black Angel cap when he shot Salinas—

the same cap that he was wearing in a picture the police had acquired of him.  (Exhibit T5, 

at p. 2.)  Islas indicated that one of the other Alley Boys participants in the shooting was 

also in the picture.  (Exhibit T5, at p. 2.)  According to Ruorock, Salinas showed him a 

newspaper clipping of the incident.  (Exhibit T5, at p. 2.) 

 Notably, while the supplemental report was prepared in December of 2011, it 

was not reviewed by Detective Andrade until March 22, 2013—well over a year after 

it was created, and almost four months after the jury deadlocked in the case.  (Exhibit 

T5, at p. 1.)  As noted earlier, the date of the approval of report is suspicious for reasons 

beyond its timing in relation to the date it was written and the date of the trial.  During the 

Dekraai hearings, Andrade testified that on March 23, 2013, he created two reports 

regarding separate interviews he conducted on May 3, 2011 with informant Fernando 

Perez.  One report was about the confession Perez allegedly obtained from Fabian Sanchez, 

and the other was about the confession Perez allegedly obtained from Isaac Palacios.  The 

truth about the delays in the creation and authorization of these reports and what spurred 

the flurry of activity by Andrade will likely never be known.  But whatever the reason, it is 

highly dubious that it was based on a legitimate law enforcement need. 

 If the case had proceeded to re-trial, the OCDA would have had to acknowledge the 

blatant discovery violation.  The OCDA may have attempted to mitigate the significance of 

the violation by suggesting that the evidence was merely of a confession from the 

defendant, and that the violation was not motivated by a desire to hide helpful evidence 

from the defense but rather to protect an informant’s identity in an ongoing operation.  In 

essence, their argument may be that the defense actually benefited from the discovery 

violation.  However, the truth is that the prosecution team knew that Ruorock’s testimony 

regarding Islas would have been highly problematic, which explains why they expressed 
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that he would not have been called in their case-in-chief.  The statements attributed to Islas 

by Ruorock are, on their face, devastating to the defense case.  Why then would the 

prosecution not have simply intended  to call Ruorock without qualification—particularly 

after a hung jury in the defense’s favor—rather than use the prospect of Ruorock’s 

testimony to discourage Islas from testifying? 

 Petersen knew of of something in Ruorock’s notes that his opponent might not have 

immediately realized.  (Interestingly, Islas’ new counsel Lawrence Young also represented 

defendant David Navarro in People v. Jeffries, et al., the cases in which the court removed 

Petersen as the prosecutor.)  Ruorock wrote notes about his contact with Islas that were 

given to Tunstall sixteen days after the confession.  They are not exactly the ideal writings 

from a jailhouse informant talking about interactions with charged defendants regarding 

their crimes.  This likely explains why Petersen did not want to reveal Ruorock’s role in 

the case at the first trial.  For example, Ruorock wrote: 

I think Islas would be alot [sic] more talkative if Reil wasn’t his celly—he is 

constantly telling him to shut up & has him spooked on recording devices & 

all kinds of way out shit . . . paranoid I tell ya—if the tapes so far dont [sic] 

got anything with them talking in the cell of value, maybe think about 

moving Reil to Lacy—Islas trusts me & likes to try & impress me by 

bragging—Im [sic] fairly confident I can get him dead bang on the Salinas 

shooting & probably several others given the chance to get him talking.  

(Exhibit I5, at p. 40.) 

 This and the surrounding entries paint a picture of a jailhouse informant digging for 

statements about defendants’ charged cases with the full support of the government.  Of 

course, as these hidden notes would confirm again, most “bragging” by inmates to 

jailhouse informants is more accurately described as “answers” in response to direct 

questioning in violation of the defendants’ Sixth Amendment rights.  It is also important to 

emphasize something that Reynoso noted at the outset of his report that demonstrates a pre-

existing relationship with gang detectives: “Ruorock is a confidential informant providing 

information on Mexican Mafia crimes and politics.  Additionally, Ruorock provides 

information on gang crimes that gang members brag to him while in custody.”  
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(Exhibit T5, at p. 1.)  In sum, Ruorock had a relationship with gang detectives, and had 

been delivering statements from charged defendants about their crimes prior to the date of 

the Reynoso and Tunstall interview.  It is highly unlikely that any of that has been 

disclosed to Islas or any of the other defendants who were legally entitled to such 

information in order to challenge the credibility of Ruorock or the admissibility of 

statements that he attributed to others. 

 Ruorock’s comments also shed light on an issue that arose in the midst of the 

Dekraai hearings: undiscovered recordings from within the jails.  In the later portions of 

the Dekraai hearings, questioning led to the revelation through the same detective, 

Detective Andrade, that Special Handling had placed defendants Palacios and Fabian 

Sanchez in side-by-side cells and recorded their conversations.  Neither the intentional 

movement nor the fact that the two were recorded was revealed to the defendants.  In 

addition, recorded conversations between Moriel and Vega—also never turned over—were 

at long-last recovered from SAPD’s Confidential Informant File for Moriel during the 

Dekraai hearings. 

 It should be incredibly disquieting to anyone who works within or studies this 

county’s justice system to realize that the government’s trusted partners in the criminal 

justice system, in hiding recordings from defendants, are the jailhouse informants 

themselves—even though the recordings capture conversations that are per se discoverable 

under Penal Code section 1054.1 and are relevant to the admissibility of a defendant’s 

statements.  Where are the recordings that certainly exist?  It seems quite clear that Islas 

does not have them.  How many recordings have similarly not been disclosed to 

defendants?  It seems abundantly clear that the true number will never be told. 

 But the helpfulness of Ruorock’s notes to the defense does not end there.  On their 

face, they raise significant questions about whether Islas ever actually admitted to the 

crimes in this case.  Ruorock expressed his belief that he can get Islas “dead bang” on the 

shooting.  But didn’t that already happen, according to Reynoso’s report?  If Ruorock did 

not truly obtain a confession at that point, then what was included in the Reynoso’s report 
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was fabricated by Islas, or by members of law enforcement.  If the prosecution wished to 

argue that Ruorock was just talking about trying to get Islas to confess a second time on 

tape, then that created a separate set of problems for the Islas prosecution team.  What did 

Islas say the next time around?  Where are the recordings?  All statements needed to be 

discovered under Penal Code section 1054.1.  If he admitted or did not admit to the crimes 

in the recording, why was that not included in discovery via recording, as well as a report? 

 In Islas, Petersen somehow avoided a sanction for his delayed discovery and his 

failure to even request an in camera hearing until days after the defense nearly caught the 

improper concealment.  In Jeffries, two successive courts found discovery violations by 

Petersen, but gave him the benefit of the doubt that his actions were not designed to obtain 

a “tactical advantage” (Judge King) or were “not malicious” (Judge Goethals).  When 

Judge King finally went in camera, he likely was not fully apprised by Petersen of the 

Massiah violation and questions about the reliability of Ruorock’s claims; and Judge 

Goethals certainly was unaware of the situation in Islas and that that deception also 

involved Ruorock.  Neither Judge King nor Judge Goethals would have been aware of 

Judge Froeberg’s prior admonition to Petersen, or of the discovery violations in Vega, 

Rodriguez, or Camarillo.  Petersen’s actions in Islas are highly relevant to other Smokin’ 

Aces cases, and further raise questions about whether discovery may have been held back 

in each and every case that Petersen has prosecuted.  

 But most importantly, for purposes of this litigation, the OCDA has either been 

most assuredly aware of what took place in Islas—or simply has chosen not to learn more 

about it.  The fact that they have not only ignored the clear and present danger he presents 

to defendants’ due process rights—as exemplified by Murphy’s complaint that Petersen is 

among those unfairly accused, joining the Dekraai prosecution team in rallying around him 

as a victim— corroborates that their office cannot be counted on to turn over all required 

discovery.  
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6.  Brady Violation (Salinas Impeachment Evidence) 

 The prosecution in Islas was faced with yet another discovery predicament, if they 

were most concerned about presenting the most compelling case possible.  But this time 

the problem was their victim: Michael Salinas.  On the one hand, they needed to present 

him as a Delhi gang member—as their entire theory rested upon the Delhi and Ally Boys 

rivalry.  On the other hand, a hardcore gang member is not as sympathetic or credible of a 

victim.  Hence, the prosecution attempted to minimize Salinas’s involvement in the Delhi 

gang, and instead, presenting him as an ex-gang member who was simply “born into” the 

gang life.  (Exhibit Q5, at p. 4.)  Then, Petersen implied that Salinas’ conviction for felon 

in possession of a firearm was the tipping point for him in terms of his involvement in 

Delhi.  (Exhibit Q5, at p. 9.)  Petersen offered a picture of Salinas as a man who had taken 

the stand as a reformed gang member.  

Q.  By Mr. Petersen:  At some point in time, did you stop hanging out with 

other Delhi gang members? 

A.  I stopped hanging out with the Delhi gang members since I had got 

released from jail. 

Q.  Do you recall when you were released from jail? 

A.  I believe December 27th, 2009. 

Q.  So after you left jail, stopped associating with Delhi gang members? 

A.  Yes.  

Q.  Why is that? 

A.  Because I thought it would be better for me to try and change my life. 

Q.  And in 2010, you had a child? 

A.  Yes.  

Q.  And you began to attend a probation-approved program; is that correct? 

A.  Yes.  (Exhibit Q5, at p. 9.) 

Petersen presented the jury with a picture of Salinas’ gang involvement that was 

conveniently far from complete—at least according to two of his fellow Delhi gang 

members.  This information was shared with SAPD detectives (and certainly at least one 

prosecutor); however, revealing Salinas’ involvement in another gang shooting (as 

described to Oscar Moriel by both Alvaro Sanchez and Sergio Elizarraraz) would have 

been particularly devastating to the credibility of the OCDA and the SAPD. 
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 The Motion to Dismiss the Death Penalty filed in Dekraai discussed the shooting of 

Carlos Vega and Brian Marin on February 5, 2009.  (Exhibit A, at pp. 305-320.)  Delhi 

gang members Luis Vega and Alvaro Sanchez (“Pave”) were charged with premeditated 

attempted murder for that shooting.  On January 5, 2010, Oscar Moriel wrote a note in 

which he described Sanchez’s purported confession to the crime: 

So while he’s out in dayroom and talking to me at my cell door.  We’re 

running names by each other and I bring up Muscle Heads [sic] (Mike 

Salinas) oldest grandson Mikey (thru [sic] Muscle Head’s oldest daughter 

Valerie) to see if Pave knew him.  And Pave tells me that Mikey was there 

when the shooting that he (Pave) is currently busted for took place.  I 

was actually pretty surprised to get that answer.  And then Pave begins to tell 

me what happened.  He says that him (Pave), Bad Boy, Mikey, and Lil 

Soldier were driving around in a stolen Jeep Liberty looking for the guys 

from Alley Boys to shoot. . . . Bad Boy was in the passenger seat . . . and he 

(Pave) was sitting in the rear Driver seat. . . . So they (Delhi Boys) pull up to 

the car and “Pave” gets out of the Jeep armed with a 38 revolver.  And asks 

the guy with the bald head . . . where he was from (what gang)?  And the guy 

answered, “Highland Street.”  Who are also one of Delhi’s gang rivals on the 

streets.  And once the guy claimed Highland, Pave started shooting him with 

the 38.  And right after Pave started shooting, Bad-Boy started shooting at 

the car from inside of the Jeep (never got out of Jeep) and hit the driver of the 

car and a third guy fled on foot.  (Exhibit B, at p. 13717, emphasis added.) 

As previously discussed, Sanchez was dumbfounded that his co-defendant Luis 

Vega had been charged for a crime he did not commit, while Salinas and others 

were never charged.  Moriel explained: 

Pave tells me that his co-defendant that got busted for this shooting 

wasn’t even there and that he doesn’t even really like the guy cause he’s a 

pan (pussy) and isn’t down for the neighborhood.  And Pave tells me that it’s 

kind of fucked up because this guy (his co-Defendant) gets popped for this 

case while the three other people who were actually there, one of the other 3 

being the other shooter were still out there.  Except for Mikey getting 

busted for a gun later on.  (Exhibit B, at p. 13717, emphasis added.) 

The OCDA and SAPD were certainly getting their money’s worth from Moriel.  Although 

the statement may have been obtained in violation of Massiah, he had given them an 

exceptional lead that Salinas participated with Sanchez in the attempted murder, but the 
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charged defendant Luis Vega did not.  The fact that Sanchez described that Salinas was 

later arrested with a firearm was a direct hit as well—as Salinas’ supposed departure from 

his gang life began, according to Salinas, when he exited jail on a gun charge. 

Lest authorities felt they somehow lacked sufficient corroboration of Sanchez’s 

account, additional corroboration was forthcoming.  The following month, Moriel collected 

a confession from Sergio Elizarraraz (“Bad Boy”) about the identical crime, again, 

providing exceptional and matching details.  Elizarraraz told Moriel that they obtained the 

stolen Jeep Liberty and then picked up some Delhi members:  

So Bad Boy . . . went to pick up Pave (Alvaro Sanchez) and Mikey (Mike 

Salinas’ grandson through his daughter Valerie).  Lil Soldier was driving, 

Bad-Boy was in the passenger seat armed with a 9 mm handgun and Mikey 

was sitting behind Bad-Boy armed with a .38 caliber handgun and Pave was 

sitting behind the driver seat with a .38 caliber handgun (revolver).  They 

decided to go take a cruise into the Alley Boys gang territory to see if they 

could catch an Alley Boys slipping.  To smoke them!  (Exhibit B, at p. 

13833.) 

 The OCDA was required to turn over Moriel’s notes about Salinas in order to permit 

his impeachment, as well as to counter the minimization of his gang involvement, 

including his suggestion that he had (prior to testifying) severed his ties with the gang.  

Questioning about Salinas’ participation in a vicious hunt for Alley Boys gang members—

and his readiness to shoot and kill them for no particular reason—would have been 

enormously favorable evidence for the defense.  It would have appropriately supported a 

defense argument that Salinas knew that Islas was not the shooter and refused to 

specifically say it—not because he could not but—because as an entrenched Delhi gang 

member, he cared little about whether Islas from Alley Boys was falsely convicted.  (See 

Brady v. Maryland (1963) 373 U.S. 83, 87 [holding that “the suppression by the 

prosecution of evidence favorable to an accused upon request violates due process where 

the evidence is material either to guilt or to punishment, irrespective of the good faith or 

bad faith of the prosecution”]; see also United States v. Bagley (1985) 473 U.S. 667, 676 
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[“Impeachment evidence, however, as well as exculpatory evidence, falls within the Brady 

rule.  [Citation.]”].) 

 On the other hand, turning over these notes would have been tremendously 

embarrassing to both the OCDA and the SAPD.  More than two years after Moriel obtained 

the statements from Sanchez and Elizarraraz, Salinas still had not been investigated for a 

premeditated attempted murder, which carried a life sentence.  At the same time, the 14-

year-old Luis Vega remained in custody for two years for the same crime—one that he did 

not commit—and would never receive the notes that demonstrated his innocence. 

  The explanation for why the OCDA and SAPD never revealed the discovery to Luis 

Vega will necessarily become the same one used to explain why Salinas was never charged 

and why Islas was never informed about Salinas’ involvement in the attempted murder.  

Unfortunately, the explanation is as untruthful now as it was when it was first presented in 

the Dekraai hearings.   

Moriel testified that he believed he was interviewed about what Sanchez told him in 

regard to the attempted murder, and his interviewers were none other than detectives 

Rondou and McLeod.  (Exhibit C, at p. 1801.)  Of course, it makes perfect sense that 

Moriel was interviewed about the case, considering that he obtained a detailed confession, 

just as the detectives wanted. 

Moreover, during the hearings, an e-mail was discovered in which SAPD Detective 

Rondou stated that Moriel would be testifying in Sanchez’s trial.  (Exhibit D, at p. 767.)  

Rondou, though, claimed that he did not remember who had informed him about Moriel’s 

intended testimony.  (Exhibit C, at p. 3774.)  Quite obviously, though, Moriel was not 

identified as a witness in the case unless he was interviewed and his notes were studied, 

which included the exculpatory information about Luis Vega and the exculpatory 

information about Michael Salinas.  Rondou was likely hiding that he was the detective 

who spoke with the prosecutor about Moriel’s testimony.  After all, that was what Moriel 

believed, and Rondou was the author of the e-mail and he has admitted to meeting with 

Moriel perhaps ten times. 
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As discussed previously,  Rondou unexpectedly testified during the hearings that he 

told Vega’s prosecutor, Steven Schriver, that Moriel had received exculpatory information 

about Luis Vega.  (Exhibit C, at p. 3775.)  However, Schriver testified that he did not know 

about those notes.  (Exhibit C, at p. 2828.)  But what choice did he have?  To admit this 

would have meant acknowledging that he withheld exculpatory evidence from a 14-year-

old defendant, whom he left in custody despite compelling evidence of his innocence 

before finally dismissing the case nearly two years after his arrest. 

 Naturally, the first place to look for answers about who knew what and when would 

have been the OCDA case file.  But in an unbelievable bit of bad or good luck—depending 

on one’s perspective—Schriver claimed to have “lost” his file, and after a purportedly 

exhaustive office-wide search, was unable to locate it.  (Exhibit C, at p. 2816.)  The SAPD 

file, retrieved from microfiche during the hearings, included no reference to the 

information from Moriel. 

 Nevertheless, detectives from the SAPD unquestionably studied the many pages of 

Moriel’s incredibly useful notes documenting what gang members said about unsolved and 

charged crimes.  Not so, said Rondou and Detective McLeod—even though, among other 

things, they were the principal detectives in a case where some of Moriel’s notes were 

introduced (People v. Rodriguez).  In fact, both claimed that they never read the notes—

even after the Motion to Dismiss was filed in Dekraai assailing the concealment of 

Moriel’s notes. 

 Certainly Petersen, who testified that he never studied Moriel’s or Perez’s notes, no 

longer possessed an excuse for not having read them subsequent to the filing of the Motion 

to Dismiss in Dekraai.  In fact, it is difficult to imagine anything more important to 

Petersen—in a professional sense—than to immediately and intensively study the notes 

after supposedly being fully informed for the first time of the problems in cases such as 

Leonel Vega, Palacios, and Camarillo.  The same urgency would have been expected of 

the leaders in the OCDA—who at least would have assigned attorneys to the task of 

studying the notes for other discovery implications and investigative opportunities.  Even 
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with a purportedly steadfast belief that everything Petersen and his prosecution teams had 

done wrong was unintentional, the OCDA’s leaders were on notice that defendants had 

been deprived of discovery, and that cases were supposedly left uninvestigated because of 

catastrophic incompetence.  The only logical inference from the inaction by the OCDA, in 

light of the readily accessible disasters in Jeffries and Islas, is that the agency believes in 

and supports the prosecutorial approach advanced in these cases: the preferred path in 

Orange County is to keep favorable evidence from defendants—particularly if not doing so 

would reduce the OCDA’s prospects for winning, and unveil damaging revelations about 

the agency and the conduct of its attorneys. 

C.  People v. Oscar Najera 

In 2009, Oscar Najera (“Najera”) faced a string of charges, which if convicted 

would have resulted in his imprisonment for the remainder of his life.  On October 27, 

2009, the People filed a felony complaint.  The charges would ultimately include attempted 

first-degree robbery (Pen. Code §§ 664(a)-211-212.5(b)); kidnapping for robbery (Pen. 

Code § 209(b)(1)); and street terrorism (Pen. Code § 186.22(a)).  The People further 

alleged that the robbery and kidnapping were committed for the benefit of a criminal street 

gang and that a firearm was used therein.  (Minutes in People v. Najera, Super. Ct. Orange 

County, No. 09CF2667, attached herein as Exhibit U5.)  

In February of 2011, the case proceeded to jury trial in front of the Honorable Gary 

S. Paer.  On March 7, 2011, the jury returned a tremendous verdict for the defendant.  

Najera was acquitted of all charges, except for the lesser included misdemeanor offense of 

battery (Pen. Code § 242).  On the very same day, Judge Paer sentenced Najera to 180 days 

in OCJ, with credit for 270 days. Deputy District Attorney Erik Petersen was the 

prosecutor in the case.  (Exhibit U5.) 

Unfortunately, it appeared that Najera was unable to capitalize on his extraordinary 

win.  On November 22, 2011, he was charged with evading a police officer, possession of 

stolen property, possession of methamphetamine, and dissuading a witness.  He failed to 

appear on December 2, 2011, and a bench warrant was issued.  On December 19, 2011, 
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Najera was again arrested.  The next day, he was charged in a second case with felony 

possession of a firearm with a gang enhancement, as well as other related charges.  The 

prosecutor on both cases was, again, Petersen.  (See Minutes in People v. Najera, Super. 

Ct. Orange County, No. 11CF3156, attached herein as Exhibit V5; Minutes in People v. 

Najera, Super. Ct. Orange County, No. 11CF3425, attached herein as Exhibit W5.) 

Once again, Ruorock went to work—and again, it was apparent that he had been 

instructed to get statements from a charged defendant being prosecuted by Petersen: Oscar 

Najera.  On December 29, 2011, Ruorock described wanting to have an inmate moved 

because he was discouraging Najera from talking about his case: 

I would like to bounce Leon (J5-8) to Lacy if possible—the reason is that he 

is on Najera tough not to discuss his case & Lil Bogart with anyone—Im 

[sic] making positive progress with him & feel it will be wrapped up 

before I go, but this is slowing it down—he’s already talking to me.  

(Exhibit I5, at p. 47, emphasis added.) 

While Ruorock had perhaps not obtained everything the Najera prosecution team 

wanted, he believed that he had received some information of particular value, writing, “I 

got his gun and heroin connection also (on tape).”  (Exhibit I5, at p. 48.) 

Once again, the government had obtained statements from an inmate in violation of 

the Sixth Amendment.  Moreover, it is unlikely that those statements were ever turned over 

to Najera, who would eventually reach a plea agreement five months later.  (Exhibit V5.)  

And, of course, if the statements were indeed turned over, the prosecution almost 

unquestionably hid Ruorock’s notes, which would have shown they were obtained in 

violation of the law.  Who knew about all of this?  Certainly, Petersen, Tunstall (who 

received the notes), SAPD investigators, and members of the Santa Ana Gang Task Force.   
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D.  People v. Derosas (Summary)
179

 

1.  Summary of Charges 

 On November 8, 2011, Jesus Derosas was charged with premeditated attempted 

murder (Pen. Code §§ 664(a)-187(a)); assault with a firearm (Pen. Code § 245(a)(2)); 

possession of a firearm by a felon (Pen. Code § 12021(a)(1)); and street terrorism (Pen. 

Code §186.22(a)).  (Minutes in People v. Jesus Derosas, Super. Ct. Orange County, No. 

11CF3037, attached herein as Exhibit C6.)  As to the attempted murder charge, it was 

further alleged that a principal in the crime discharged a weapon causing great bodily harm 

(Pen. Code § 12022.53(d), (e)(1)).  (Exhibit C6.)  Additionally, it was alleged that as to 

each count, Jesus committed these acts for the benefit of, at the direction of, or in 

association with a criminal street gang.  (Exhibit C6.)   

On September 6, 2013, Jesus was found guilty by a jury of assault with a firearm, 

felon in possession of a weapon, and street terrorism; and found true the related gang 

enhancements.  (Exhibit C6.)  Jesus was sentenced to 18 years in state prison.  (Exhibit 

C6.)  On December 23, 2014, the court of appeal affirmed his conviction.  (People v. Jesus 

Derosas (Dec. 23, 2014, G049592) 2014 Cal.App.Unpub.LEXIS 9196, attached herein as 

Exhibit D6.)
180

 

                                              

179
 Oscar Derosas, Jesus Derosas, Gary Montoya, and David Montoya will be referred to 

by their first names to avoid confusion.  

180
 The court of appeal wrote, 

The prosecution’s theory at trial was that either [Jesus] or Oscar was the 

shooter.  The People presented evidence, as summarized in our factual 

recitation above, for both these scenarios.  In his opening brief, defendant 

omits all of the evidence that he fired the gun.  By failing to include all 

“significant facts” as required by California Rules of Court, rule 

8.204(a)(2)(C), he has waived the alleged error.  [Citations.]  (Exhibit D6, at 

p. *8, original emphasis.) 

While Wozniak does not question the Court of Appeal’s finding on this issue, the 

justices could not have had the slightest inkling of the irony in faulting Jesus for omitting 

evidence in this case.  As will be discussed, the government secretly engaged in egregious 

misconduct in order to obtain inculpatory statements in Jesus’ case, and when the 
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 On November 8, 2011, Oscar Derosas was charged with premeditated attempted 

murder (Pen. Code §§ 664(a)-187(a)); assault with a firearm (Pen. Code § 245(a)(2)); 

possession of a firearm while on probation (Pen. Code § 12021(d)(1)); and street terrorism 

(Pen. Code § 186.22(a)).  (Minutes in People v. Oscar Derosas, Super. Ct. Orange County, 

No. 11CF3037, attached herein as Exhibit E6.)  As to the attempted murder charge, it was 

further alleged that a principal in the crime discharged a weapon causing great bodily harm 

(Pen. Code § 12022.53(d), (e)(1)).  (Exhibit E6.)  As to all charges, it was alleged that 

Oscar committed these acts for the benefit of, at the direction of, or in association with a 

criminal street gang.  (Exhibit E6.)  On September 6, 2013, a jury found Oscar guilty of 

assault with a firearm, street terrorism, and possession of a firearm while on probation; and 

found all the alleged enhancements true.  (Exhibit E6.)  On December 5, 2013, Oscar pled 

guilty to premeditated attempted murder (Pen. Code §§ 664(a)-187(a)) and admitted the 

corresponding gang enhancement (Pen. Code § 186.22(b)(1)).  (Exhibit E6.)  Oscar was 

sentenced to 17 years in prison.  (Exhibit E6.) 

2.  Summary of Facts 

 On October 13, 2011, Oscar Derosas, Jesus Derosas, and Gabrielle Harris (“Harris”) 

were at El Modena Park in the City of Orange.  (Reporter’s Transcript (Preliminary 

Hearing), People v. Oscar Derosas & Jesus Derosas, Super. Ct. Orange County, No. 

11CF3037, Jan. 9, 2013, p. 6, attached herein as Exhibit F6.)  Oscar (“Silent”) and Jesus 

(“Wicked”) were members of the criminal street gang, Pearl Street.  (Exhibit F6, at pp. 12-

13, 39.)  At some point, the trio began walking northbound towards Chapman Avenue and 

eventually went east on Chapman.  (Exhibit F6, at p. 6.)  While on Chapman, they passed 

the La Carreta Market parking lot and crossed through it.  (Exhibit F6, at p. 6.)  At which 

point, a man on a bike (Gary Montoya) confronted them.  (Exhibit F6, at pp. 6-7, 10.)  

Gary’s brother, David Montoya, was standing across the street with his girlfriend Irma 

                                                                                                                                                     

statements were not what they hoped, they appear to have concealed the evidence and the 

proof of their wrongdoing in obtaining it. 
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Delacruz.  (Exhibit F6, at p. 15.)  According to Harris, David yelled “‘Modena’” in the 

direction of Oscar and Jesus.  (Exhibit F6, at p. 7.)  Modena Locos (“VML”) is a rival 

street gang to Pearl Street.  (Exhibit F6, at pp. 7, 25-26.)  

 Oscar and Jesus ran across the street toward David and proclaimed that they were 

from Pearl Street.  (Exhibit F6, at p. 7.)  An exchange ensued between David, Jesus, and 

Oscar.  (Exhibit F6, at p. 17.)  Harris told the investigating officers that the taller one 

(either Jesus or Oscar) pulled out a handgun and pointed it at David, but then put it away.  

(Exhibit F6, at p. 17.)  After the gun was put away, the other Derosas brother struck David, 

causing him to fall to the ground.  (Exhibit F6, at p. 17.)  As David stood up, it “looked like 

he was reaching for something in his waistband.”  (Exhibit F6, at p. 8.)  Then, the taller 

Derosas brother pulled out the handgun again and this time shot David in the chest.  

(Exhibit F6, at p. 18.)  Jesus, Oscar, and Harris all fled.  (Exhibit F6, at p. 8.)  David and 

Delacruz went to a nearby 7-Eleven to call an ambulance.  On their way to the 7-Eleven, 

they were able to stop a car, which drove them to the hospital.  (Exhibit F6, at p. 18.) 

3.  Self-Defense Issues at the Preliminary Hearing 

 At the preliminary hearing, the issue of whether Jesus and Oscar had acted in self-

defense came to the forefront during the questioning of lead investigator, Detective Joel 

Nigro (“Nigro”).  Richard Morrow, counsel for Jesus, specifically asked Detective Nigro if 

he was aware of any issues of self-defense in the case, pointing to a fellow officer’s 

statement that Harris had indicated that she saw the victim reach into his waistband before 

he was shot.  (Exhibit F6, at p. 36.)  Detective Nigro stated, “I remember something to that 

effect.”  (Exhibit F6, at p. 36.) 

Counsel probed further: 

Q.  Did you do anything to follow-up, if you will, on a possible self-defense? 

A.  I did everything that I could possibly do to find out the truth and what the 

actual facts were. 

. . . 

Q.  So you personally didn’t take any efforts to figure out whether or not he 

was armed at the time of the incident? 
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A.  No.  As I stated, I took every effort possible that I could to find out the 

truth and the facts of what they were.  (Exhibit F6, at p. 37-38.) 

4.  More Unlawfully Obtained and Hidden Evidence from the Orange 

County Jail 

 Did Nigro undertake some additional efforts to “find out the truth and the facts of 

what they were?”  It does appear that he or another investigator, in fact, attempted to find 

out more about what happened.  Much like what occurred in other cases discussed in this 

motion and in Dekraai, either (1) a jailhouse informant targeted a represented defendant 

entirely on his own, (2) an outside police agency (the Orange Police Department) worked 

with Special Handling to target an inmate, or (3) Special Handling independently decided 

to push the issue of getting information on an inmate’s pending case.  What is clear is that 

for some reason—unexplained in the notes of informant Ruorock or any police reports that 

were apparently turned over to the defense—he was working with great diligence and 

energy to get Jesus Derosas to confess to his charged crime.   

 Approximately one month after arrests in the case, and still one year before the 

preliminary hearing, Ruorock went to work on Jesus, while also juggling efforts to get 

confessions from both Alvarez and Islas.  Jesus, like Alvarez, proved to be a considerable 

challenge, but persistence paid off.  

 On December 30, 2011, Ruorock described Jesus Derosas (“Wicked” from Pearl 

Street) and another Pearl Street gang member with the moniker “Creature” being moved 

into his sector.  (Exhibit I5, at p. 50.)  He then wrote that Creature’s attorney had “advised 

him strongly against” speaking about his case.  (Exhibit I5, at p. 50.)  Ruorock also stated 

he was able to have deputies—certainly referring to Special Handling—move an inmate 

who was discouraging another target, Oscar Najera, from speaking about his case.  (Exhibit 

I5, at p. 50.)  Ruorock additionally expressed his frustration that mod deputies 

subsequently permitted the interfering inmate, Trino Leon, to dayroom with Jesus and 

“Creature.”  (Exhibit I5, at p. 50.)  Apparently, Trino Leon told Jesus and “Creature” two 

other inmates—neither of whom were Ruorock—whom he believed were informants and 
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may try to obtain statements about their case.  (Exhibit I5, at p. 50.)  Ruorock stated that 

Jesus and Creature were now “SPOOKED and won’t even speak about their case—Leon 

told them both not to trust anybody in J-Mod & not to discuss their cases to anyone.”  

(Exhibit I5, at p. 50.)  Ruorock hypothesized, “Maybe if seperated [sic] & they didnt 

[sic] have each other 2 talk to, they might seek conversation.”  (Exhibit I5, at p. 50, 

emphasis added.)  He went on to suggest placing a recording device in the vent of their cell 

in order to capture conversations.  (Exhibit I5, at p. 50.) 

5.  Tough Target Triggers Use of Prohibited Method for Obtaining 

Confession 

 Within a few days it appears that a new plan was then formulated for pushing Jesus 

toward a confession.  But this time, the agencies who likely formulated it—Special 

Handling and perhaps the Orange Police Department—were going to have to assist their 

informant in violating two constitutional mandates: the Fifth Amendment’s requirement 

that confessions be voluntary and the Sixth Amendment’s right to counsel.  Defendant 

Wozniak identifies this as the first definitive time in the Orange County jails that a target 

was presented with the prospect of harm by the Mexican Mafia if he refused to speak.  The 

success of this scam was perhaps the triggering event in its more regular use in Orange 

County investigative efforts. 

 Those efforts involve convincing informant targets that the alleged conduct in their 

case has, for whatever reason, angered leaders in the Mexican Mafia.  The informant 

suggests that the target has been “green lit” or placed on the “hard candy” list; thereby, 

facing injury or possibly death.  The only option, as the informant presents the situation to 

his target, is to describe what “really happened” in the case (and presumably also omitting 

the conduct offensive to Mexican Mafia leaders).  The informant, his handlers, and the 

investigating police agency are not concerned with the fabricated or exaggerated 

“offensive” conduct, they only want the admission to the criminal conduct.  While the risk 

of creating false confessions would have been apparent to every prosecutor and member of 
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law enforcement, the technique has also been specifically rejected by the Supreme Court of 

the United States. 

 Whether there was ever indeed a green light is irrelevant—it is the act of using an 

actual or fabricated prospect of harm to convince the target to speak that created the 

involuntariness.  The Supreme Court of the United States unequivocally rejected the 

legality of such efforts in Arizona v. Fulminante (1991) 499 U.S. 279, 309-310, hereafter 

Fulminante.  The holding in Fulminante was aptly summarized in a case published in April 

of 2014.  (See Dominguez v. Stainer (C.D. Cal., Apr. 30, 2014, CV 12-8280) 2014 

U.S.Dist.LEXIS 62119, hereafter Dominguez, attached herein as Exhibit G6.)  In 

Dominguez, the district court stated: 

The controlling Supreme Court case regarding confessions obtained as a 

result of a confidential informant’s use of threats is Fulminante.  There, the 

defendant was suspected of murdering his step-daughter.  While serving a 

prison sentence on an unrelated crime, he was befriended by a government 

informant, with whom the defendant spent several hours a day.  [Citation.]  

The informant had heard rumors that the defendant was involved in the death 

of a child.  [Citation.]  Although the informant repeatedly asked the 

defendant about those rumors, the defendant denied any involvement and 

blamed the girl’s death on someone else.  [Citation.]  After some time, the 

informant learned that the defendant was “starting to get some tough 

treatment” from the other inmates because he was suspected of murdering a 

child.  [Citation.]  Although the informant never threatened to hurt the 

defendant, the informant nevertheless said that he would protect the 

defendant from other prisoners only if the defendant confessed his 

involvement in the step-daughter’s murder.  [Citation.]  In response, the 

defendant confessed to the murder and provided details about the murder.  

[Citation.]  Although Petitioner conceded that he had never “indicate[d] that 

he was in fear of other inmates nor did he ever seek [the informant’s] 

‘protection,’” he nevertheless argued that his confession was the product of 

coercion.  [Citation.]  (Exhibit G6, at pp. *35-36, fn. omitted.)   

 In Fulminante, the Court noted that the defendant was told by the informant, “‘“You 

have to tell me about it,” you know.  I mean, in other words, “[f]or me to give you any 

help.”’”  (Fulminante, supra, 499 U.S. at p. 283.)  The Court ultimately held that the state 

court was correct in holding that a confession motivated by an informant’s credible threat 
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that the accused could face violence unless he secured protection from the informant was 

coercive.  (Id. at p. 288.) 

Furthermore, the Dominguez court also described the factual distinction between 

Fulminante and the facts presented in the case before it: 

The only way in which Fulminante is distinguishable from the facts of 

Petitioner’s case is that the nature of the threat here is more extreme than was 

the nature of the threat in Fulminante.  Petitioner was presented with the 

following options: confess in detail about the shooting or face the wrath of a 

group of Mexican Mafia members who were “waiting for [him].”  Whereas 

the informant in Fulminante only offered to protect the defendant from 

others, the CI here flatly stated that he was the “key holder”—he could either 

“send up a kite,” thereby calling off the planned attack on Petitioner, or 

refuse to do so, thereby unleashing on Petitioner the group of Mexican Mafia 

members who were waiting for him.  In other words, the CI made it clear that 

he held Petitioner’s life in his hands and that Petitioner’s only hope of safety 

was to convince the CI that Petitioner had not committed a drive-by shooting.  

Only in response to these threats did Petitioner deny committing a drive-by 

shooting and admit that he had shot the victim after exiting the car.  (Exhibit 

G6, at pp. *36-37.) 

 In finding that the California Court of Appeal had erred in characterizing the 

petitioner and informant’s contacts as “conversational” and clarifying in nature, the 

Dominguez court noted that the “CI repeatedly used the threat of subjecting Petitioner to 

the waiting Mexican Mafia members—or protecting Petitioner from that fate—to extract 

details from Petitioner about the shooting.”  (Exhibit G6, at pp. *38-39.) 

6.  The Scam Works but the Confession Does Not 

a.  Letter to Ruorock 

 On January 5, 2012, Jesus Derosas wrote a letter to Ruorock.  (Single-page letter 

from Jesus Derosas to Brian Ruorock, dated Jan. 5, 2012, attached herein as Exhibit H6.)  

The letter “S” is located at the top of the document in apparent recognition of the first 

initial of Ruorock’s moniker (“Sporty”).  Similarly, the letter W is located at the signature 

line, representing Jesus’ moniker (“Wicked”). 
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Jesus’ letter denies an accusation that a child was present at the shooting—a 

violation of the Mexican Mafia code of conduct.  The letter states in full: 

S- 

Damn homie well yea that fool made that shit up about having a lil 

girl with him you know I was there and I know for a fact there wasent [sic].  

There was a hina with him.  but he was gang bangin on us, that fool 

ended up taking out a shank and was gonna use it. if we didn’t do what 

we did you know.  but yea gee they put the light on us over some bull shit.  

And if you can talk to the big homie about it that’ll be firme.  I was told to 

[sic] that the light was off but they hadn’t got the kite in here, but now I 

know its [sic] cuz [sic] of Bogard [sic].   

Well yea homie thats [sic] firme your bailing out 2nite wish you the 

best out there gee.  

W.  (Exhibit H6, emphasis added.) 

Ruorock had clearly suggested that he could intervene on Jesus’ behalf with those in 

power, but only once Jesus “came clean” with him about whether a child was present at the 

shooting.  The plan had worked to perfection.   

b.  The Desire to Win at All Costs Backfires 

 It all seemed simple enough.  The government would work in the shadows, 

engaging in extraordinarily unlawful conduct.  But only the “good guys” would need to 

know the truth—a group that strangely encompassed gang members-turned-jailhouse 

informants.  Jesus would admit he was the shooter and any notion of self-defense would 

evaporate.  To defense counsel who received the letter, it would just appear to be a bad 

break: getting in bad with the Mexican Mafia would be truth serum. 

 Instead, the letter that Jesus authored articulated why the shooting was justified: 

Jesus and his brother would have been stabbed if “we didn’t do what we did.”  There was 

also plenty of room in the statement to argue Jesus did not want to implicate his co-

defendant was the shooter to the Mexican Mafia, but that he clearly was.  The letter was 

not exactly what the Orange Police Department wanted.  The defendants were acting in 

self-defense, having been confronted with a “shank,” Jesus claimed.  What to do next, now 

that they possessed it?  It appears that the letter was not turned over to the defense—and it 
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also appears the notes of Ruorock, which would have shown the Massiah violation and the 

scam, were similarly withheld.   

c.  Self Defense Issues at Trial 

The issue of self-defense was revisited at the trial of Oscar and Jesus.  On cross-

examination, Detective Nigro acknowledged that Harris told him that David reached into 

his waistband before he was shot.  

Q.  And at least one person, Gabby Harris, right? 

A.  Yes, sir. 

Q.  She told you that she saw the victim make a move towards his waist like 

he had a weapon and, then, he was shot? 

A.  I think she said that he motioned or reached for his -- like the middle 

portion of his waistband. 

Q.  And she said to you she saw that happen, like she’s describing it?  

A.  Yes.  (Reporter’s Transcript (Trial), People v. Oscar Derosas & Jesus 

Derosas, Super. Ct. Orange County, No. 11CF3037, Sept. 3, 2013, p. 92, 

attached herein as Exhibit I6.)  

 In his closing, Deputy District Attorney Cyril Yu (“Yu”) argued that the only 

evidence of self-defense was Gabrielle Harris’ statement to Detective Jorgenson (but 

referring to Detective Nigro), and questioned the power of Harris’ statement.  (Reporter’s 

Transcript (Trial), People v. Oscar Derosas & Jesus Derosas, Super. Ct. Orange County, 

No. 11CF3037, Sept. 4, 2013, p. 29, attached herein as Exhibit J6.)  “There’s no weapon.  

It’s her naked statement: ‘He was reaching for his waistband.’  Is that enough for them to 

believe that?”  (Exhibit J6, at p. 29.)  Of particular interest is a passage from Deputy 

District Attorney Yu’s closing where he called into question the credibility of Harris’ 

statement because it offered no insight into what Oscar thought or saw at the time of the 

shooting: 

And what we don’t have is any evidence about what Oscar Derosas 

saw.  There’s no testimony that she said he responded this way.  Or, he said 

this.  So he might not have seen the motion towards the waistband.  Or, the 

fact that that move, even if it had occurred, had any meaning that would 

suggest to him that he would need to defend himself or defend Jesus.  There 

just isn’t any evidence in this area.  (Exhibit J6, at p. 30.) 
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Yu’s closing argument was correct that no evidence was introduced about what 

Oscar saw.  But if the note was not turned over and Yu knew of it, the argument would 

have unquestionably been in bad faith.  In that scenario, Yu would have known there was 

evidence about what Jesus saw—and circumstantially what Oscar, who was standing next 

to Jesus, saw.  If the note was withheld, then Yu would have compounded the 

egregiousness of any discovery violation that occurred by commenting on the absence of 

evidence he was withholding.  (See In re Bacigalupo (2012) 55 Cal.4th 312 [granting 

habeas relief where the prosecution withheld confidential informant evidence that was 

favorable and material to the defense].)  Notably, the prosecutor in In re Bacigalupo 

withheld evidence, and then made closing arguments at the guilt and penalty phases of trial 

that highlighted the purported lack of defense evidence.  (Id. at p. 318.) 

All of the evidence that Yu said was missing was contained in Jesus’ letter.  Jesus 

described more than just a reach into a waistband, but rather David pulling a knife.  

(Exhibit H6.)  Furthermore, Jesus provided direct access into the defendants’ states of mind 

when he discussed their belief that they were going to be stabbed if they did not react.  

(Exhibit H6.)  The letter also is inconsistent with Yu’s claim that the only evidence of self-

defense is Harris’ “naked statement.”  (Exhibit J6, at p. 29.)  

d.  Failure to Turn over the Letter Violated Both Penal Code 

Section 1054 and Brady 

 If the letter by Jesus was not turned over, it was both a violation of statutorily and 

constitutionally based discovery laws.  Both defendants were entitled to the letter under 

Penal Code section 1054.1, subdivision (b), as a statement of a defendant.  But it should 

also have been turned over pursuant to Penal Code section 1054.1, subdivision €, and 

Brady as exculpatory evidence.  While the letter has inculpatory elements, by placing both 

Jesus and Oscar at the scene and acknowledging their criminal act(s), those issues were not 

disputed.  (Exhibit H6.)  The critical defense issue was whether this was an unprovoked act 

of gang violence versus an act of self-defense.  The letter went directly to the state of mind 

of Jesus and suggested it was also a state of mind shared by Oscar.  According to Jesus, it 
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was David that started the altercation because “he was gang bangin on us.”  (Exhibit H6.)  

Jesus and Oscar saw David had a weapon and feared he was going to attack them, so one 

of them fired out of necessity—“that fool ended up taking out a shank and was gonna use 

it.  If we didn’t do what we did you know.”  (Exhibit H6.)  All of this goes straight to the 

heart of a potential self-defense claim. 

 Evidence that the government used unlawful efforts to obtain a confession—as 

demonstrated through Ruorock’s notes when examined with Jesus’ letter—as well as any 

subsequent efforts by law enforcement and the prosecution to conceal what they had done, 

were discoverable under Brady.  The defense had the right to present evidence and argue 

that those actions demonstrated that the prosecution team could not be trusted to turn over 

helpful evidence.  This would have casted doubt upon (1) whether additional witnesses, 

who would have presented helpful defense evidence yet were not disclosed, existed; (2) 

whether the statements attributed to witnesses were reported accurately; and (3) whether it 

was reasonable that helpful or impeaching evidence was hidden.  Ultimately, the proof of 

concealment may have appropriately raised a reasonable doubt, which would have been the 

appropriate price to be paid for the governmental conduct that occurred.  

E.  People v. Ramon Alvarez 

 Six months before People v. Islas proceeded to preliminary hearing, the murder trial 

of Ramon Alvarez commenced.  Some names familiar to the Dekraai litigation reappeared 

in this case, as well.  Namely, the prosecutor was Senior Deputy District Attorney Mark 

Geller (“Geller”) and the lead investigator in the case was SAPD Detective David Rondou.  

The case presented to the jury was substantially built upon an informant—Craig Gonzales 

(“Gonzalez”), who first supplied information about the case in 1998.   

 In 2010, Rondou was working as the lead investigator in furtherance of a grant to 

solve cold cases.  (This is the same Detective Rondou who claimed as recently as 2014 

during the Dekraai hearings that he had still not read Moriel’s 2010 notes in which the 

informant described confessions and other critical leads to solving numerous crimes.  As 

has been discussed, admitting a detailed knowledge of Moriel’s notes would compellingly 
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demonstrate his realization that impeachment and exculpatory evidence had not been 

turned over in multiple cases.)  

Rondou apparently decided to take another look at the murder of Ruben Leal 

(“Leal”).  This led him to Gonzales, who in 1998 claimed that he had met Alvarez in prison 

and later in the SAPD jail (where he obtained a confession).  However, when Gonzales 

could not receive the benefits he wanted in exchange for his cooperation, he refused to 

assist any further.  (Exhibit Z5, at pp. 182-183.)  In 2010, however, Gonzales changed his 

mind for what was presented as entirely noble reasons.  The jury accepted his testimony 

and convicted Alvarez.  (Minutes in People v. Alvarez, Super. Ct. Orange County, No. 

10CF2001, attached herein as Exhibit X5.) 

Once again, though, the picture of what a prosecution team knew and was willing to 

hide to obtain a conviction, would not take shape until well after the defendant was 

convicted.   

1.  Summary of Charges 

 On July 23, 2010, Ramon Alvarez was charged with murder (Pen. Code § 187(a)); 

and street terrorism (Pen. Code § 186.22(a)).
181

  (Exhibit X5.)  It was further alleged that in 

the commission of the murder he personally used a firearm (Pen. Code § 12022.5(a)); and 

that the murder was committed for the benefit of a criminal street gang (Pen. Code § 

186.22(b)(1)).  (Exhibit X5.)  On June 13, 2012, a jury found Alvarez guilty of second-

degree murder and found both alleged enhancements true.  (Exhibit X5.)  He was 

sentenced to 15 years to life for the murder, and received a consecutive 10-year sentence 

for the firearm enhancement.  (Exhibit X5.)  On January 13, 2014, the court of appeal 

affirmed his conviction.  (People v. Alvarez (Jan. 13, 2014, G047466) 2014 

Cal.App.Unpub.LEXIS 193, attached herein as Exhibit Y5.) 

                                              

181
 The street terrorism charge was later dismissed on the grounds that the statute of 

limitations had run.  
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2.  Summary of Facts 

 In 1998, Ruben Leal (“Oso”) was a member of the F-Troop gang, a Hispanic street 

gang located in Santa Ana.  (Exhibit Y5, at p. *7.)  On the morning of June 28, 1998, 

police officers responded to calls of possible gunfire at a residence in Santa Ana.  (Exhibit 

Y5, at p. *2.)  Officers located Leal’s body in the backyard of the residence, which was a 

known hang out of F-Troop gang members.  (Exhibit Y5, at pp. *1, *7.)  Leal’s body was 

in an inflatable child’s pool alongside some ice, a crucifix, and a bag containing brain 

matter, all concealed within a shed in the backyard.  (Exhibit Y5, at p. *2.)  Leal had been 

shot in the right side of his head at very close range.  (Exhibit Y5, at p. *3.)  One shell 

casing from a high-powered assault rifle was found in the backyard, though no gun was 

recovered.  (Exhibit Y5, at pp. *2-3.)  Along with the shell casing, a pair of size 10 Nikes 

and a bottle of bleach were found—it was believed that the shoes had been wiped clean 

with bleach.  (Exhibit Y5, at p. *4.)  

 Inside the residence, police officers came upon a locked bedroom.  After knocking 

down the door, they found three F-Troop gang members—Marcos Castaneda (“Castaneda” 

or “Sleepy”), Raul Beltran (“Beltran”), and Ramon Alvarez (“Payoso”).  (Exhibit Y5, at p. 

*3.)  Alvarez was found on his knees in front of a bed, as if praying.  Alvarez was not 

wearing socks or shoes when the police found him.  (Exhibit Y5, at p. *3.)  The shoes 

found in the backyard were about Alvarez’s shoe size.  (Exhibit Y5, at p. *4.) 

 At the scene, the police interviewed seven-year-old Jason Luna (“Jason”),
182

 who 

lived in the home with his mother and three sisters.  (Exhibit Y5, at p. *4.)  Jason stated 

that he was awoken by a gunshot, and went to the living room where he found his mother, 

Alvarez, Castaneda, and two other women.  (Exhibit Y5, at p. *4.)  He told the police that 

Alvarez kept an assault rifle in the home, though he did not see the gun that night.  (Exhibit 

Y5, at p. *4.)  When the police questioned Alvarez, he said that he arrived at the home 

shortly before the police did, and that he was told Leal had committed suicide.  (Exhibit 

                                              

182
 Jason will be referred to by his first name to avoid confusion. 
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Y5, at p. *4.)  Alvarez refused to talk further about what happened to Leal, saying only that 

he was not going to put his life in jeopardy.  (Exhibit Y5, at p. *4.) 

3.  Jailhouse Informant Craig Gonzales 

 The informant testimony of Craig Gonzales was the linchpin in securing Alvarez’s 

conviction after 14 years.  In January and June of 1998, Gonzales was housed in the same 

cell as Alvarez in two separate correctional facilities.  (Exhibit Y5, at p. *6.)  In January of 

1998, both men were housed in the same cell at Chino State Prison (“Chino”) for nearly a 

week.  (Exhibit Y5, at p. *6.)  In June of 1998, both men were housed together at the Santa 

Ana jail.  (Exhibit Y5, at p. *6.)  

4.  Trial Testimony of Craig Gonzales 

 In January of 2012, Craig Gonzales testified against Alvarez—14 years after they 

first met.  According to Gonzales, the first time he met Alvarez was in January of 1998 at 

Chino.  (Reporter’s Transcript (Trial), People v. Alvarez, Super. Ct. Orange County, No. 

10CF2001, Jan. 31, 2012, p. 167, attached herein as Exhibit Z5.)  Gonzales was serving a 

state sentence in Chino and was in transit to be sentenced for a federal parole violation.  

(Exhibit Z5, at p. 170.)  Alvarez was already housed in Chino when Gonzales arrived, and 

Gonzales was put in the same cell for five to seven days.  (Exhibit Z5, at p. 167.)  The two 

developed a “friendly” relationship: they talked about their crimes and also about their 

lives outside of prison.  (Exhibit Z5, at pp. 169-170.)  Gonzales learned that Alvarez was 

from Santa Ana, which is also where Gonzalez knew he was going to be sentenced on his 

parole violation at some point.  (Exhibit Z5, at p. 170.)   

 On June 29, 1998, Gonzales was housed in a two-man cell in the Santa Ana jail 

facility when Alvarez was placed in his cell.  (Exhibit Z5, at pp. 171-172.)  The morning 

after Alvarez’s arrival, the two began catching up with each other.  (Exhibit Z5, at pp. 172-

173.)  Eventually, the conversation turned to why Alvarez was back in jail, as he had been 

out of custody since the last time they had seen each other.  (Exhibit Z5, at p. 173.)  

Alvarez purportedly told Gonzales that he had shot a man whose body was found at his 

girlfriend’s house.  (Exhibit Z5, at p. 173.)  Alvarez stated that he shot the man because he 



 

MOTION TO DISMISS - WOZNIAK 

623 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

knew not to come to his girlfriend’s home, and that he felt disrespected by his presence.  

(Exhibit Z5, at p. 175.)  Alvarez stated that he used an AK-47.  (Exhibit Z5, at p. 175.)  He 

told Gonzales that he put the man in the shed, and put him in ice while he decided what to 

do with the body.  (Exhibit Z5, at p. 174.) 

 About a month after receiving these statements—and after he had been sentenced 

for his parole violation—Gonzales alerted a jailer that he had information on a homicide.  

(Exhibit Z5, at p. 179.)  The jailer contacted the SAPD and told them Gonzales had 

information about a murder.  (Exhibit Z5, at p. 179.)  Gonzales was interviewed “a couple 

of different times” by the SAPD in 1998.  (Exhibit Z5, at pp. 179-180.)  At these 

interviews, Gonzales told the SAPD about Alvarez’s purported confession.  (Exhibit Z5, at 

p. 179.)  At least one of these interviews was recorded. 

Q.  Mr. Gonzales, when you were interviewed by the police officers in 1998, 

did you know that they were tape recording that statement? 

A.  Yes. 

Q.  You did know that? 

A.  Yes. 

Q.  Was there like a tape recorder on the table or something? 

A.  They informed me they were tape recording it.  (Exhibit Z5, at p. 210.) 

 However, Gonzales refused to testify in 1998 without receiving consideration on his 

case in exchange for his testimony.  (Exhibit Z5, at p. 180.) 

Q.  Okay.  A couple of weeks later you contact Santa Ana Police Department 

probably through one of the jailers and say, hey, I got info on a homicide; is 

that correct? 

A.  Correct. 

Q.  Why do you do that? 

A.  Well, at the time, I was hoping to get my sentences ran concurrent, my 

federal sentence and my state sentence.   

. . . 

Q.  At the time, 1998, you’re looking for something in exchange for the story 

that you’ve given; is that correct?  

A.  Absolutely.  

Q.  And in total what are you looking for?   

I mean, you sound like you’re pretty good with numbers.  How much 

time do you think you were going to be able to save by cooperating in this 

case? 
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A.  About seven months.  (Exhibit Z5, at pp. 179-180.)  

 Gonzales testified that he was desperate to leave prison in 1998 because his 

daughter was pregnant and he wanted to be there to help her.  (Exhibit Z5, at p. 180.)  

According to Gonzales, being there for his daughter was worth the risks associated with 

being labeled a “rat” in state prison.  (Exhibit Z5, at pp. 180-182.)  The police told 

Gonzales in 1998 that his desired deal could not be done.  (Exhibit Z5, at p. 182.)  Thus, 

Gonzales never testified and the case went cold.  (Exhibit Z5, at pp. 71, 182.)   

5.  12 Years Later 

 In 2008, Gonzales began serving a 19 year and 8 month sentence for several counts 

of drug possession, possession for sale, and forgery.  (Exhibit Z5, at pp. 164-165.)  This 

time, he was serving his sentence at Corcoran State Prison (“Corcoran”).  (Exhibit Z5, at p. 

164.)  Sometime in 2010, Detective Rondou visited him at the prison, and asked Gonzales 

if he was willing to testify against “Payoso”—a moniker which Gonzales knew belonged to 

Alvarez.  (Exhibit Z5, at pp. 183, 185.)  Gonzales was weary about testifying when he was 

first asked.  (Exhibit Z5, at p. 185.) 

Q.  And your reaction was what? 

A.  I’d have to think about it. 

Q.  Is that what you told him? 

A.  Yep. 

Q.  Why did you have to think about it? 

A.  Because I didn’t know if it was something I wanted to do.  There was -- I 

mean, I’m a sentenced prisoner.  I mean, there was no incentive for me to do 

anything.  (Exhibit Z5, at p. 185.) 

 Detective Rondou returned to see Gonzales again a few months later.  (Exhibit Z5, 

at p. 185.)  This time, Gonzales told Rondou he would testify against Alvarez.  (Exhibit Z5, 

at p. 185.)  Gonzales stated that he wanted to testify in 2010 because it was the right thing 

to do.  He was suffering from a liver disease and thought he would die soon.  He had found 

God and was changing his life.  (Exhibit Z5, at pp. 185-187.)  

 In later testimony, though, another motive for testifying appeared: Gonzales wanted 

to be moved to a prison closer to his daughter, which was reminiscent of his 1998 demand 
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for early release.  Gonzales wrote two letters to Detective Rondou in the time between the 

preliminary hearing and the trial.  (Exhibit Z5, at pp. 188-189.)  On direct examination of 

Gonzales, the following testimony was elicited about his letters to Detective Rondou: 

Q.  Do you remember writing these letters to Detective Rondou?  One is 

dated May 24, 2011.  The other one is May 27, 2011.  

A.  Yeah, I remember. 

. . . 

Q.  So now we fast-forward six months and you write detective Rondou these 

letters.  Why did you do that?  

A.  Because -- well, the first one -- let me see.  I was trying to get close to my 

daughter, and I just wondered if he had any pull to get me transferred. 

. . . 

Q.  There’s some medical bill also? 

A.  Well, that was the second one.  And that is because when I came down in 

December for the prelim, I had some medical issues, just like I have now. . . . 

So they took me to the doctor.  They took me to Western Medical, I think it 

was.  Yeah, the Western Medical in Santa Ana. . . . And the reason that I had 

sent this bill to him is because they sent it to me and wanted me to pay the 

bill.  (Exhibit Z5, at pp. 188-190.)  

 On cross-examination, the defense counsel pressed Gonzales on his motivation for 

testifying: 

Q.  But today, 14 years later, you’re still looking for some type of help.  You 

would like to be transferred from a northern prison to southern prison, right? 

A.  I would like that. 

Q.  So you could be close to your daughter? 

A.  I would like that, sure. 

Q.  You would like that, right?   

So you expressed this to Mr. Rondou, right? 

A.  Correct. 

Q.  Hoping he can do something like that for you, right? 

A.  Correct.  (Exhibit Z5, at p. 199.) 

 It also emerged that Gonzales had a history of informant work.  Specifically, 

Gonzales had informed in Texas prior to his interactions with Alvarez.  

Q.  Weren’t you in protective custody, federal protective custody? 

A.  Um, I was -- as far as the jail was concerned, it was a -- it wasn’t really 

protective custody.  It’s just an issue that I had had years ago with some 

federal black inmates, so they put me there by their choice.  

Q.  That was in Fort Worth, Texas, right? 
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A.  Correct. 

Q.  You were down there and you told the officials that there might be a 

break by black people, right? 

A.  Yes.  (Exhibit Z5, at pp. 195-196.) 

6.  Trial Testimony of Detective Rondou—And More Informant Games 

 The SAPD received a grant to work on cold cases and sometime in 2010 Rondou, 

who was assigned to head that effort, came across the Leal case.  (Exhibit Z5, at pp. 71, 

213.)  After he familiarized himself with the case file and spoke with the investigating 

officer, Detective Franks, Rondou decided to go visit Gonzales at Corcoran.  (Exhibit Z5, 

at p. 213.)  According to Rondou, his sole purpose for visiting Gonzales was to find out if 

he would testify against Alvarez:  

Q.  And did you interview him there, you know, in other words, breaking it 

down with him what he saw back in ’98?  Or was it mostly just to see if he 

would come down and testify? 

A.  It wasn’t even mostly.  It was completely.  I have never sat down and did 

an interview with him.  He was interviewed thoroughly back in ’98 by the 

Detectives.  And I asked him if there was anything else that he had 

remembered about it regarding that.  But I’ve never have done an interview.  

My whole purpose of going down there was to see if would testify to what he 

told detectives in ’98.  (Exhibit Z5, at pp. 214-215.) 

Rondou testified that Gonzales stated he needed to think about testifying in 2010, 

and wanted to speak with his father first in light of the fact that Gonzales had developed 

liver disease and did not expect to live much longer.  (Exhibit Z5, at p. 216.)  A couple of 

months later, Rondou returned to Corcoran to speak with Gonzalez.  (Exhibit Z5, at p. 

216.)  At this meeting, Gonzales agreed to testify, stating, “You know, I talked to my dad.  

It’s the right thing to do.  I’m a dying man.  It’s the right thing to do.  So I’ll do it.”  

(Exhibit Z5, at p. 216.)  
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 Based on the record, it is unclear whether either of Rondou’s interviews with 

Gonzalez was ever recorded or whether Rondou took any notes.  The question was never 

posed during the trial or any proceeding in which Rondou testified.
183

 

                                              

183
 Detective Rondou testified at the Preliminary Hearing in People v. Alvarez on 

December 17, 2010.  There were no questions by either Deputy DA Geller or defense 

counsel about whether he ever recorded or took notes at any meeting with Gonzales.  

(Reporter’s Transcript (Preliminary Hearing), People v. Alvarez, Super. Ct. Orange 

County, No. 10CF2001, Dec. 17, 2010, pp. 10-13, 41-43, attached herein as Exhibit A6.)  

Rondou seemed intent, however, in making a distinction between conducting an 

“interview” and what occurred in state prison when he spoke with Gonzales.  The latter 

apparently did not equate to an interview, even though it was a meeting with a witness who 

was last interviewed twelve years earlier and whom the detective asked, among other 

things, “if there was anything else that he had remembered about it regarding that.”  

(Exhibit Z5, at p. 215.)  Rondou emphasized that he had never done an “interview” with 

Gonzales.  His careful choice of words may have been triggered by reflections of his 

testimony in People v. Leonel Vega—and that he was testifying before the very same 

judicial officer, Judge Richard Froeberg. 

 As discussed at length in the Dekraai Motion to Dismiss, Petersen and Rondou 

worked together in Vega to eviscerate the investigative practices and credibility of Vega’s 

investigator, Joseph Szeles.  They did this by contrasting Rondou with the private 

investigator.  Both Rondou and Szeles went to a state prison to conduct an interview of an 

informant in Vega named Julio Ceballos.  Rondou recorded his interview, while Szeles did 

not.  (Interestingly, informant Ceballos had been previously interviewed by another SAPD 

investigator, just as Gonzales had, prior to the contact with Rondou in state prison.)  

Petersen asked whether Rondou records all of his interviews, to which he replied, “Every 

one of them.”  (Exhibit A, at p. 7790.)  If Rondou “interviewed” Gonzales but did not 

record him, then this was evidence of perjury in Vega.  Notably, Rondou testified at that 

preliminary hearing in Alvarez just four days after his testimony in Vega about his strict 

practice of recording all interviews—and the fact that he actually trains others on 

interviewing practices.  (Exhibit A, at pp. 7793-7794.)  As was also pointed out in the 

Dekraai litigation, Rondou and SAPD Detective Matthew McLeod had in fact interviewed 

Moriel about statements obtained from Sergio Elizarraraz in February of 2010, and had not 

recorded that interview either.  Moreover, in People v. Rodriguez (the trial of Elizarraraz’s 

co-defendants), Rondou actually testified that he met with Moriel approximately 10 times, 

yet he never recorded what Moriel told him.  (Exhibit A, at p. 7116.) 
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7.  Multi-State Informant Database Issue  

 Although Alvarez’s conviction was affirmed, the issue on appeal was whether a 

multi-state informant database existed.  Alvarez’s defense counsel had learned that in 

addition to his informing in Texas, Gonzales had once informed on a case in Nevada.  

(Exhibit Y5, at pp. *13-15.)  They also found the following passage in an opposition to a 

Romero motion filed by Gonzales in an unrelated case: 

“The Probation Department recommended a sentence of 2 years state prison 

for the defendant [(Gonzales) on charges of violating Penal Code sections 

502, subdivision (c), and 530.5, to which Gonzales pled guilty].  Before 

judgment and sentence, [Gonzales] was released to Nevada state court.  

[Gonzales] went to law enforcement with information on a sexual assault and 

testified at trial for prosecution in Nevada.  [Gonzales] received [a] favorable 

letter from Nevada prosecutor.”  (Exhibit Y5, at pp. *15-16.)  

His testimony at a Nevada proceeding had never been disclosed to defense counsel in 

Alvarez.  (Exhibit Y5, at p. *10.)  On appeal, it was argued that the non-disclosure was a 

Brady violation.  (Exhibit Y5, at p. *10.)  The court of appeal found there was no Brady 

violation because the information was not “reasonably accessible” to the prosecution—

despite the fact that the Romero motion was filed in a California case out of Sacramento 

County.  (Exhibit Y5, at pp. *15, 17-18.) 

  The court of appeal took issue with the defense’s assertion that there existed an 

informant database, which would have made Gonzales’ history accessible to the 

prosecution.  The court of appeal stated, 

On appeal, defendant argues that the prosecution had access to and searched 

“their all-state database for informant evidence.”  Defendant fails to provide 

this court with any evidence that such an all-inclusive database exists, or that 

it would have provided the information defendant sought.  (Exhibit Y5, at p. 

*16.) 

 However, the court of appeal also mentioned a report from the OCDA discovered to 

defense counsel pretrial.  (Exhibit Y5, at p. *14.)  The report was provided in response to a 

defense discovery request.  (Exhibit Y5, at p. *14.)  The relevant part of the report, as 

quoted by the court of appeal, stated as follows:  
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“On October 5, 2010, District Attorney Investigator John Kenney checked 

law enforcement resources to determine if Craig Gonzales had a 

background as an informant in California and other states there was 

none [sic].  Craig Gonzales has no history as an informant in Orange County 

per the Orange County District Attorney’s Office.”  (Exhibit Y5, at p. *14, 

emphasis added.) 

F.  The Remarkable Similarities Between People v. Vega and People v. Alvarez 

When compared side-by-side, the investigations in People v. Alvarez and People v. 

Vega are strikingly similar.  In 2009, Leonel Vega was awaiting trial in the Orange County 

Jail for a case that relied almost entirely upon the believability of two informants, Julio 

Ceballos and Johnny Belcher.  The prosecution team understandably decided that three 

informants would be better than two—particularly if the third one could obtain a 

confession closer in time to Vega’s murder trial.  They found just the jailhouse informant 

they needed, Oscar Moriel.  On December 16, 2010, with the enormous help of Moriel, 

Leonel Vega was convicted of special circumstances murder. 

Detective Rondou sat at counsel table during Vega and was identified as the 

investigating officer in the case.  However, despite this designation and having a 

significant role in the investigation, he claimed during the Dekraai hearings that he lacked 

a familiarity with Moriel’s notes.  (Exhibit C, at p. 3766.)  He claimed that he was merely a 

late fill-in for Detective Chuck Flynn.  In contrast, Petersen testified at the Dekraai 

hearings that Rondou provided him with Moriel’s notes.  (Exhibit C, at pp. 2495-2496.)  

Rondou’s version of his role in the case was directly contradicted by ample evidence 

discussed within this brief, the Motion to Dismiss in Dekraai, and the post-hearing brief in 

Dekraai.  Interestingly, as discussed beginning at page 285, during a recorded interview 

with Mark Cleveland, Rondou demonstrated his significant zeal for developing evidence to 

seal Vega’s conviction.  During a 2009 interview with Cleveland about statements made by 

Jonathan Sandoval, Cleveland mentioned his familiarity with Vega.  Rondou’s response 

demonstrated that he very much shared the intent to obtain statements from Vega, even if it 

meant violating the Sixth Amendment and Penal Code section 4001.1, subdivision (a). 
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On December 16, 2010, Vega was convicted of special circumstances murder.  The 

following day, the preliminary hearing was conducted in Alvarez’s case.  As mentioned 

earlier, Informant Gonzales and Detective Rondou both testified at Alvarez’s preliminary 

hearing.  Rondou had arguably just seen the difference that Moriel made in the outcome in 

Vega.  It is certainly reasonable that he similarly believed that another confession would 

help secure a conviction in Alvarez. 

Ironically, Alvarez was part of the leadership of Peter “Sana” Ojeda’s mesa, which 

had wrestled Mexican Mafia control of the jail away from those in Armando “Mando” 

Moreno’s mesa.  Leonel Vega was a member of Moreno’s mesa.  Just as the SAPD and 

Special Handling worked with Moriel to get damaging information on Vega’s pending 

homicide and also on his Mexican Mafia criminal activities, they did precisely the same 

thing with Alvarez.  However, instead of using Moriel as their jailhouse informant, they 

used Ruorock 

Ruorock wrote that “Alvarez’s whole case is a jail house informant who says he 

admitted to the 187.”  (Exhibit I5, at p. 37.)  Ruorock proceeded to describe his familiarity 

with the case, stating that he had spoken with a possible witness and claiming to have been 

at the location where the shooting took place during the previous year.  (Exhibit I5, at p. 

37.) 

In describing what appears to be a subsequent conversation, Ruorock wrote:  

Paya is very cautious. due to being stung by an alleged informant already 

once—I asked Larson if you can mic up his cell also—It helps that he 

knows Im [sic] fairly well connected with alot [sic] of his homeboys & the 

fellas as well—He told me “everybody knows me it seems like”—so he does 

let his guard down around me—the more we talk, the more relaxed he is 

getting—He used to date my girl Vanessa’s Aunt Gina, so we also know alot 

[sic] of the same people—I wouldn’t mind dayrooming with him to get him 

on the rec yard & see if he’ll talk more—Ideally I would really like myself, 

him & Amaya to program to gether [sic]—French told him she was gonna 

dayroom him with Islas & Reil (they’re all GP) but if poss. put the brakes on 

that until I get a chance to work my angle.  (Exhibit I5, at p. 38, emphasis 

added.) 
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In a subsequent note, it was apparent that Ruorock continued to attempt to obtain 

admissions from Alvarez about his charged murder case.  Unfortunately for Ruorock, 

“Alvarez wont [sic] verbally discuss his case due to prior informant testifying against 

him—he’s very cautious & tight lipped—his prior celly (Acosta) asked him if he’s ever 

seen a dead body - - & he is convinced he was a plant & very aware of what he says.”  

(Exhibit I5, at p. 47.)  Ruorock’s enthusiasm for developing criminal charges against 

Alvarez is noteworthy—a motivation obviously being flamed by the SAPD and Special 

Handling: “I already got the H/C W his handwriting (and DNA/fingerprints) which is 

conspiracy to commit murder if he beats his 187.”
184

 (Exhibit I5, at p. 47.) 

Significantly, in a note found just two pages later, Ruorock stated that a 

conversation between himself and another inmate “was recorded as I was in my cell.”  

Ruorock also provided the approximate time of the conversation, apparently to help 

Special Handling locate a point of interest in their conversation on the recording.  (Exhibit 

I5, at p. 49.) 

G.  Discovery Violations and Hidden Evidence in Alvarez 

 The failure to turn over Ruorock’s notes and the recordings from his jail cell, as well 

as recordings potentially containing Alvarez’s statements, amount to discovery violations 

under both Penal Code section 1054.1, subdivision (b), and Brady.  Alvarez illustrates how 

prosecutors and law enforcement disregard, or improperly interpret, statutory and 

constitutional discovery language to deprive defendants of informant evidence to which 

they are entitled.  Ruorock repeatedly attempted to obtain information about Alvarez’s 

                                              

184
 It appears that Ruorock was correct in his analysis of charges against Alvarez.  Nearly 

two years later, federal prosecutors filed charges related to the conspiracy to commit 

murder discussed in his note.  (Indictment in United States v. Esquivel, Central Dist. Ct. 

Cal., No. SA CR13-0168, filed Sept. 4, 2013, attached herein as Exhibit B6.)  Ruorock also 

wrote:  “I will write something up & show it to Alvarez first (DNA & prints) & turn it in—

I will make 2 and send other one so you can keep the original & then move either Bulander 

on Phillips—Im [sic] going to write a kite to Paya & ask him how he wants me to word it 

& keep that note as well.”  (Exhibit I5, at p. 48.) 
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crime.  He clearly received responses.  The responses, though, apparently did not include 

the admissions that the prosecution team, including Special Handling, wanted.  However, 

the dialogues were unquestionably discoverable.  When Ruorock wrote about his inability 

to get Alvarez to speak about his case, he clearly was writing from the perspective that 

anything short of an admission to the crime amounted to a refusal to speak about his case.  

For instance, if Ruorock asked the target if he thought he was going to beat his case and the 

target responded by stating, “It’s all fabricated informant bullshit, not even worth talking 

about,” the target would unquestionably be described as a refusing to discuss his case.   

 However, the refusal to speak, and the thousands of other derivations of delivery of 

that refusal are statements by the defendant that are mandated for discovery.  Discovery of 

which would then allow the defense to also question Ruorock about his recollection of 

specific responses given.  It should also be noted that there is one specific response 

attributed to Alvarez that was found within the notes.  Ruorock wrote, “I guess SAPD 

found a similar type assault rifle at the house & they were thinking it could be the murder 

weapon on Payas [sic] case (He says its [sic] not the same one)—How would he know if he 

I [sic] do it?”  (Exhibit I5, at p. 37.)  This statement was per se discoverable. 

 Furthermore, Ruorock’s analysis of Alvarez’s statement is perhaps quite faulty.  If 

that was precisely what Alvarez said, one alternative interpretation is that Alvarez actually 

had information about who committed the crime and knew from that person that the 

recovered weapon was not used in the murder.  Once again, those are issues for the 

respective attorneys to argue, but the discovery of that statement (and Ruorock’s notes) is 

not debatable.  

 Of course, also being hidden were the follow-up conversations between Ruorock 

and SAPD detectives, including most likely Rondou, in which the informant gave more 

details about what Alvarez specifically had said.  These statements were discoverable, as 

well. 

Additionally, the Alvarez prosecution team needed to discover the recordings from 

Ruorock’s jail cell to Alvarez’s counsel, as those recordings certainly captured mandated 



 

MOTION TO DISMISS - WOZNIAK 

633 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

discovery.  A discovery violation of equal concern rests in the possibility that a recording 

device was placed in Alvarez’s cell, capturing conversations about the case, with those 

recordings never being turned over. 

Finally, the defense should have been permitted to introduce evidence of the 

government’s work with Ruorock to violate the Sixth Amendment—then hide that effort—

as evidence that they would stop at nothing to secure a conviction.  Because this deception 

was in the context of informants, efforts pertaining to misconduct with Ruorock were 

highly relevant as to whether evidence was held back pertaining to Gonzales.  

H.  The SAPD Informant File—SAPD’s Disinterest in Discovery and a 

Willingness to Violate the Law Is Demonstrated to the OCDA 

 In Dekraai, questioning and a discovery order would lead to the realization of 

significant writings and recordings in a SAPD Confidential Informant file related to 

Moriel’s work on both the Vega and Palacios cases.  The OCDA immediately knew that 

they had a considerable problem lurking—the prospect of numerous cases in which 

similarly helpful evidence had never been turned over.  Cold case Detective Rondou’s 

answers are made even more alarming considering his role in the Alvarez prosecution. 

Q.  Okay.  Are you familiar with how to access materials from the 

confidential informant file for Santa Ana Police Department? 

A.  I’m not, other than I know they’re kept locked away somewhere.  I 

couldn’t tell you where.  And I couldn’t tell you has access to them. 

Q.  Well, let’s say you’re working with a person who’s deemed an informant. 

A.  Okay. 

Q.  And it comes time for a point of discovery.  What would the process be 

that you would engage in to get that discovery out? 

Mr. Gundy:  I’m going to object.  I think it lacks foundation because this 

detective said he’s never signed anyone up as an informant. 

The Court:  I think that’s a different question.  Overruled.   

Tell us if you know.  If you don’t know, tell us you don’t know. 

The witness:  I don’t know. 

Q.  By Mr. Sanders:  Well, have you ever had an informant in a case that 

you’ve worked with? 

A.  As far as a testifier? 

Q.  Yes. 

A.  An informant, yes. 
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Q.  When you’ve had that informant, in order to make sure there was all the 

discovery that was necessary, did you access the confidential informant file 

to see if anything should be turned over? 

A.  I don’t believe I’ve ever had a case where I was the lead where an 

informant testified where I was part of the discovery.  I don’t think I’ve ever 

dealt with that.  (Exhibit C, at pp. 3719-3720.) 

 It is a near certainty, based upon his above-referenced answers, that Rondou never 

examined—or never cared to examine—the SAPD’s informant file for Craig Gonzales 

before or after Alvarez’s conviction.  (Rondou, though, would likely claim that he was not 

the lead investigator on Alvarez.  His claim that he was not the lead investigator and not 

fully accustomed with the discovery was a familiar refrain during the Dekraai hearings.) 

Whether flatly false or frighteningly truthful, the excuse—that a supervising 

detective and leader of a cold case unit did not know how to access his office’s informant 

files—evaporated in 2014.  Once the issue of long-undisclosed informant evidence was 

revealed in Dekraai and the purported lack of familiarity with the file by a cold case 

detective was disclosed, Rondou and his department should have inventoried the SAPD’s 

informant files.  And the OCDA should have been right there to make sure it was 

happening.  It is a safe assumption that none of these steps were taken. 

I.  Unreliable Representations About Gonzales’ Informant Background—A 

Reminder of Systemic Problems 

 OCDA Investigator Kenney’s representations about Gonzales’ informant 

background illustrate how discovery based upon an unreliable and poorly-managed 

informant documentation system plays out in an actual case.  As demonstrated in this 

motion and in the one filed in Dekraai, there is essentially no working system in Orange 

County—nor apparently has there ever been one—that accurately tracks informant efforts.  

Prosecutors often do not make entries in the Orange County Informants Index—even when 

required—and the language of the policy ensures that those interested in avoiding entries 

can create arguments as to why they were not mandated. 



 

MOTION TO DISMISS - WOZNIAK 

635 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

For example, Mark Cleveland provided informant information on five cases in a 

two-year period between 2008 and 2010.  He also provided testimony on two cases in 2012 

and 2013.  However, as of 2011, at least, there were no entries in his file after 1989.  It is 

unlikely that Gundy or Walker made entries in the cases in which he testified.  

Additionally, the Dekraai prosecution team engaged Fernando Perez in an informant effort, 

yet there was no entry.  Jim Mendelson called Alexander Frosio as a witness before the 

grand jury in People v. Govey, and still no entry exists for him according to Senior Deputy 

DA Larry Yellin.  Michael Jacobs called Edward Fink as a witness in People v. Thompson, 

a capital murder case, and never made an entry.  Moreover, during the preliminary hearing 

and trial in Thompson, there were five other informant witnesses and there appears in all 

likelihood that no entries were made for them.  Of course, the reality is that there have been 

thousands of informant efforts that have similarly occurred without an entry. 

 A representation about whether Gonzales did informant work in Orange County 

would also require a department-by-department inquiry as—despite the suggestion in 

Kenney’s report—there is simply no reliable method in place—nor has there ever been—of 

tracking informant work in the county.  It is unknown whether Kenney even checked with 

the SAPD, or asked them to examine their own file.  However, this seems unlikely because 

this seemingly would have been done through Rondou, who claimed four years later to be 

completely unacquainted with obtaining information from that file. 

J.  Lessons Learned from Alvarez About Special Handling 

 Alvarez, with the help of Ruorock’s active pen, corroborates the wanton disregard 

for the Sixth Amendment that has plagued the jail informant effort for decades.  With 

Alvarez, as with other defendants whose crimes were being investigated, Ruorock wrote 

about his plans to violate the law.  Tunstall read those notes and summarized them.  He 

knew that a jailhouse informant with whom he was working closely was violating the 

Constitution and Penal Code section 4001.1, subdivision (b).  Not only did Tunstall do 

nothing, but the reliable inference is that he encouraged this conduct.  Even if he did not 

explicitly tell Ruorock to continue with his methods, silence would have sent, with great 
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clarity, the message that his conduct is perfectly appropriate.  Moreover, Tunstall quite 

clearly never insisted that the defendants in these cases be apprised of what was 

transpiring. 

When the Court evaluates the likelihood that the OCSD is holding back helpful 

evidence to capital defendants, such as Wozniak, it need not look much further than the 

notes that have accumulated from the informants discussed herein. 

XXXI.  Los Angeles Informants Come to Orange County—More Evidence of the 

Persistent Commitment to Conceal Jailhouse Informant Evidence 

Beginning in 2012, local prosecutors and law enforcement began utilizing the 

services of two out-of-county jailhouse informants, Raymond Cuevas (“Cuevas”) and Jose 

Paredes (“Paredes”), to collect evidence from suspects in Orange County crimes.  More 

than two dozen individuals appear to have been charged with crimes based in part upon 

statements obtained from the informants imported into the county for the specific purpose 

of eliciting statements.  (Spreadsheet of Orange County cases involving Informant “364” 

(Raymond Cuevas) and “365” (Jose Paredes) (hereafter Orange County Matrix 1), attached 

herein as Exhibit L6.)  These informants—sometimes working independently in Orange 

County, but more often working together—were placed next to suspects prior to the filing 

of charges.  (Exhibit L6.)  Usually, the informants were placed in cells with the targets, but 

on at least some occasions, it appears that they were placed in transport vehicles or they 

visited the targets at the jail.  (Reporter’s Transcript (Preliminary Hearing), People v. 

Calabrese, Super. Ct. Orange County, No. 12NF3701, Feb. 27, 2014, attached herein as 

Exhibit M6.)  The in-custody contact in Orange County between informants and these 

targets took place at local jail facilities, including the Anaheim City Jail and the Orange 

County Jail.   

The most important lesson from the discovery practices employed in the Orange 

County Perkins cases (“Perkins Operations”) is their corroboration that the OCDA cannot 

be trusted to disclose statutorily and constitutionally mandated discovery—with these 

practices apparently both having been trained and culturally imbedded.  Illinois v. Perkins 
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(1990) 496 U.S. 292, stands for the proposition that the Fifth and Sixth Amendments, 

Miranda, and Massiah are not implicated when an inmate is questioned by an undercover 

agent of the government disguised as a fellow inmate and the questioning occurs before the 

suspect-inmate has been charged.  In essence, the Court in Illinois v. Perkins, held that the 

coercive atmosphere is lacking when the suspect-inmate is not aware that they are being 

questioned by a government agent; hence, the Fifth Amendment and Miranda are 

inapplicable.  (Illinois v. Perkins, supra, 496 U.S. at pp. 296-297.)  Furthermore, because 

the questioning occurs prior to the filing of charges, protections afforded by the Sixth 

Amendment (e.g., Massiah) have not yet attached.  (Illinois v. Perkins, supra, 496 U.S. at 

p. 299.)  Considering the consistent practice of OCDA prosecutors assigned to these cases 

of refusing to disclose the identity of the informants, as well as evidence of their informant 

and criminal background (prior to an informal request for discovery for related materials 

being filed Dekraai in September of 2014), it appears nearly certain that the non-disclosure 

was the product of training.   

How have prosecutors justified the refusals to disclose and greatly delayed 

disclosures that have occurred?  Apparently, they rationalized their decision that the 

informants need not be identified, and any additional discovery pertaining to them is 

irrelevant and not legally mandated because (1) the recordings purportedly encompass the 

entirety of the conversations between the informant(s) and the targets; (2) the statements 

were obtained prior to the filing of charges, and thus, there is no evidence outside the 

recordings that would be relevant to a legal challenge of the statements’ admissibility; and 

(3) they do not intend to call the witnesses at trial—choosing instead to rely entirely on the 

recordings at trial.  Moreover, prosecutors have insisted that concerns about security 

mandate suppression of their identity. 

There are interesting parallels contained within the justifications for withholding 

discovery related to the Los Angeles informants and the justifications given by the Dekraai 

prosecution team related to Fernando Perez.  Dekraai prosecutors also claimed that the 

statements were legally obtained, and that informant and criminal background were 
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irrelevant because the recorded jail statements purportedly showed that all of the recorded 

statements were obtained legally.  They stood by this position for more than two years, 

even though evidence of his prior informant work and criminal background was clearly 

relevant to (1) whether his original contact with Dekraai was coordinated in advance, (2) 

whether he trolled the jails for evidence with the knowledge of the government, and (3) 

whether his rendition of his unrecorded conversations with Dekraai was accurate. 

With the Perkins Operations, any articulated justification for withholding discovery 

related to the informants’ identities loses its persuasive force if their identities as 

informants were well-known.  As will be shown, that is precisely the situation here.  

Moreover, the refusal to turn over evidence pertaining to the informants’ identities and 

backgrounds also should not be acquiesced to, if the government has been simultaneously 

withholding evidence regarding the informant that is required to be disclosed pursuant to 

Penal Code section 1054 or Brady.  Again, this has also occurred.  For instance, at least 

five defendants were not even alerted to statements made to informants by a defendant or 

co-defendant.   

It also appears that prosecutors never intended to enlighten defendants about the 

actual volume of cases (and investigations) in which these two informants were called into 

action—a practice reminiscent of practices used in cases such as Dekraai, Vega, and 

Rodriguez.  Therefore, most of the defendants have seen months or years pass, while in the 

dark and oblivious to: (1) critical discovery violations pertaining to these informants and 

(2) the fact that the informants’ memories about their actions in particular cases will now 

have to be picked from the inevitably muddled memories of more than 100 other Perkins 

Operations. 

Decisions by local prosecution teams to improperly hide and delay disclosures 

related to these informants creates a myriad of critical issues implicating defendants’ due 

process rights.  Conspiracies to conceal informant statements are acts of moral turpitude.  

Defendants in any case where members of a prosecution team previously concealed 

evidence had the right to know about these acts, and present this evidence at preliminary 
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hearings and trials to show that the prosecution team is untrustworthy.  Defendants also 

had the right to consider what impact this undiscovered evidence would reasonably have 

on the outcome of their cases before making the multitude of decisions that are required 

from arraignment through trial or resolution. 

XXXII.  Undoing the Claim That the OCDA Withheld Identities of Informants 

Because of Safety Concerns 

 As mentioned previously, Orange County prosecutors refused to disclose evidence 

related to the informant efforts by Paredes and Cuevas for several years and held fast 

against releasing their names, because of purported safety concerns—a claim that one 

prosecutor asserted as recently as June of 2015 prevented him from speaking the names of 

the informants publicly.
185

  This position has been taken, despite the fact that the pair has 

been widely known as informants and government witnesses for years in Los Angeles—

although authorities there would play their own games in hiding critical evidence, as will 

be discussed. 

XXXIII.  People v. Rudy Ruiz: Cuevas’ Testimony and the Media’s Coverage  

Interestingly, the proceedings and media account of the very first case listed on the 

Orange County Matrix 1—long delayed in being turned over to local defendants—should 

have ended calls for continued secrecy, at least about informant Raymond Cuevas.  That 

entry involved a defendant charged with capital murder in Los Angeles County: Rudy Ruiz 

(“Ruiz”). 

In February of 2011, Cuevas appeared as a witness in a preliminary hearing in 

a Los Angeles County case, People v. Rudy Ruiz.  Cuevas’ role was openly discussed in a 

                                              

185
 Deputy District Attorney Gary Logalbo requested a protective order and confidentiality 

agreement, and refused to publicly state the name of the informants on the case.  (See 

Moxley, Guardians Be Gone: Judge, DA Block Press Scrutiny of OC Snitch Scandal, OC 

Weekly (June 16, 2015), 

http://blogs.ocweekly.com/navelgazing/2015/06/orange_county_district_attorney_informa

nts_jail.php.)  
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newspaper article in the Whittier Daily News, which was covering the case.  In fact, the 

content (and even the title) of the article was focused on Cuevas’ testimony: Molina, Gang 

Crony Testifies Against Two in Triple Slaying in Pico Rivera, Whittier Daily News (Feb. 2, 

2011), http://www.whittierdailynews.com/general-news/20110202/gang-crony-testifies-

against-two-in-triple-slaying-in-pico-rivera. 

The article begins: 

A self-professed Mexican Mafia member turned state’s witness 

testified Wednesday he wore a wire and recorded a gang shot-caller 

admitting he ordered a shooting at a crowded Pico Rivera pizza parlor that 

left three men dead. 

Raymond Cuevas, a two-strike convict who received parole for felony 

vandalism and was released in an attempt by authorities to get a confession 

from the defendant, said he wore the wire seven times in conversations with 

Rudy “Chapo” Ruiz, 32, of Whittier. 

“He told me over the phone that he let somebody have it,” said 

Cuevas, who was incarcerated at the time but was working with the 

Operation Safe Jail, an investigative gang unit within the county’s jail 

system.  (Gang Crony Testifies Against Two in Triple Slaying in Pico Rivera, 

supra.) 

 Despite his testimony and press coverage, prosecutors in Orange County insisted 

that Cuevas’ name could still not be revealed even to defense counsel in the three years 

following the Ruiz preliminary hearing.  However, the criminal defense community was 

well-aware that Cuevas was an informant in 2011—and certainly some discovery was 

provided to the defendants before then.  Moreover, in April of 2013, Cuevas revisited his 

role as in informant witness in the trial of Ruiz and John Perez, which would ultimately 

culminate in guilty and death verdicts for the two defendants.  (Day, Jury Recommends 

Death for Pico Rivera Pizza Parlor Killers, Crimescene Blog (May 3, 2013), 

http://www.insidesocal.com/sgvcrime/2013/05/03/jury-recommends-death-penalty-for-

pico-rivera-pizza-parlor-killers; Partial Reporter’s Transcript, People v. Rudy Ruiz, Los 

Angeles Super. Ct., No. BA366527, Apr. 17, 2013, pp. 1371-1374, attached herein as 

Exhibit N6.) 
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XXXIV.  2011 Jose Paredes’ Identity Revealed in Court Documents and Transcripts 

 In an amended information filed December 16, 2011, [Paredes was 

charged] . . . with one count of conspiracy to commit murder (Pen. Code, § 

182, subd. (a)(1)) and one count of attempted murder (§§ 187, subd. (a), 

664).  The amended information also specially alleged both offenses were 

committed for the benefit of, at the direction of, and in association with a 

criminal street gang with the specific intent to promote, further and assist in 

criminal conduct by gang members.  (People v. Avalos (Oct. 16, 2013, 

BA361451) 2013 Cal.App.Unpub.LEXIS 7404, p. *2 (hereafter Avalos), 

attached herein as Exhibit O6.)  

The appellate court in Avalos described Paredes’ conduct:  

Paredes, a Southside gang member incarcerated on the same floor as Avalos, 

instructed Cruz on what tasks to perform on behalf of the Mexican Mafia.  

After two drug smuggling operations involving Cruz fell apart in early June 

2007 when the drugs failed to get to their planned destination, Cruz was 

targeted by Paredes and the Mexican Mafia to receive “hard candy,” a phrase 

Rene Enriquez, a former member of the Mexican Mafia, testified meant 

targeted for killing.  (Exhibit O6, at p. *3.)   

 However, in exchange for his significant past and future service as an informant, he 

received an extraordinarily reduced sentence.  In February of 2012, he agreed to plead 

guilty to assault with a deadly weapon in violation of Penal Code section 245, subdivision 

(a)(2), with a prior violation of the same penal code section.  (Partial Minutes in People v. 

Paredes, Super. Ct. Los Angeles County, No. BA361451, attached herein as Exhibit P6.) 

According to the minutes, “on the day of his sentencing hearing [on or about January 1, 

2016], Jose Paredes will be paroled and released from custody.”  (Exhibit P6.) 

The agreement could not have been any clearer about the fact that Paredes was an 

entrenched informant, stating that it “is the understanding of the District Attorney of Los 

Angeles Count, Defendant Jose Parades [sic] will cooperate with the Los Angeles County 

Sheriff’s Department, the Long Beach Police Department and the Los Angeles Police 

Department in connection with the following cases:”  (Exhibit P6.)  Ten cases are then 

listed by case number and another one by name.  Those listed include: “Case 5: People v. 

Eulalio Martinez and Joseph Ledezma (GA070794),” and  “Case 6:  People v. Daniel 

Nunez and Victor Guillen (BA379962).”  (Exhibit P6.)  However, this list did not 



 

MOTION TO DISMISS - WOZNIAK 

642 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

encompass all that was expected of Paredes.  The minutes further note that “pursuant to the 

plea agreement set forth in the letter, it is the understanding of the District Attorney of the 

Los Angeles County, Defendant Jose Paredes and his attorney Sam Saltalamacchia, that 

Mr. Paredes will cooperate with the Los Angeles County District Attorney’s Office, the 

Los Angeles Sheriff’s Department, Los Angeles Police Department and any other law 

enforcement agency in connection with any criminal investigation and case about which he 

requested.”  (Exhibit P6.)  

 Therefore, once “Jose Paredes” was disclosed as an informant in any case, a simple 

search of his minutes would reveal, not only that he had worked extensively as an 

informant, but that he would have to provide unlimited services for more than three years 

following his plea if he wanted to ensure his release, which is now just months away. 

A.  People v. Eulalio Martinez 

 There is perhaps no case that so completely obliterates the assertion that Orange 

County prosecutors needed to protect Paredes’ identity than that of People v. Eulalio 

Martinez.  Eulalio Martinez (“Eulalio”)
186

 was recognized as one of the leaders of the 

Mexican Mafia, controlling operations in the jails and on the streets from his prison cell.  

(Quinones, Prison Gang Member Accused of Ordering a Killing in Rosemead: Case Could 

Support Suspicions About Mexican Mafia Involvement in Street Crime, L.A. Times (Dec. 

28, 2007), http://articles.latimes.com/2007/dec/28/local/me-rosemead28.)  Eulalio 

allegedly ordered a hit resulting in the murder of Donald Schubert.  And the person who 

may have been most critical witness against him was Jose Paredes.  His role in the case 

was not a secret to either the Mexican Mafia or the public.  The following could be found 

at the website StreetGangs.com: 

The hearing was halted on Monday in the afternoon until August 20, 

2012 because there are so many recorded conversations that the attorneys 

need to listen to of conversations between: 

- Det. Francis Hardiman and Jose Alberto Paredes, a southsider who 

                                              

186
 Eulalio Martinez will be referred to by his first name, Eulalio, to avoid confusion. 
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was working as an agent for Det Hardiman sent to talk to Lalo to get him to 

incriminate himself. 

- Paredes and Eulalio Lalo Martinez that occurred in the LA County 

Jail cell 

Because Lalo invoked his 6
th

 amendment right to counsel when he 

was re-arrested on attempted murder, drug trafficking and extortion all within 

the LA County jail, Det Hardiman was not allowed to send in Paredes to ask 

about certain crimes, but Det did not limit him, and he was allowed to ask 

about everything from 2006 to 2010.  This may have violated Lalo’s rights 

but Judge Ohta has not ruled on this yet.  

Judge Ohta already ruled that a statement that Joseph Ledezma made 

to Hardiman after Ledezma decided to debrief in Corchran prison will not be 

allowed.  (Blog, Former Mexican Mafia Member to Testify in LA, 

StreetGangs.com (posted July 17, 2012), 

http://www.streetgangs.com/billboard/viewtopic.php?f=174&t=53863.) 

XXXV.  Paredes Testifies in Another Los Angeles Case 

 On August 14, 2013, Michael Gomez (“Gomez”) was arraigned on murder charges 

in a Los Angeles Superior Court.  (Partial Minutes in People v. Michael Gomez, Super. Ct. 

Los Angeles County, No. BA389963, attached herein as Exhibit Q6.)  The minutes reflect 

that on July 22, 2013, Jose Paredes testified for the prosecution at the preliminary hearing.  

(Exhibit Q6, at p. 16.)  On July 31, 2013, in the midst of Paredes’ testimony, Defendant 

Gomez sought the exclusion of Paredes’ testimony.  (Notice of Motion to Exclude 

Testimony, People v. Gomez, Super. Ct. Los Angeles County, No. BA389963, filed July 

25, 2013, and attached herein as Exhibit R6.)  (Interestingly, the defendant asserted among 

other arguments that the statements were involuntary and in violation of the holding in 

Arizona v. Fulminante (1991) 499 U.S. 279, an argument which is discussed below in the 

context of the informants’ contacts with Orange County suspects.  (Exhibit R6, at pp. 7-8.)) 

 Moreover, Paredes’ name was used liberally by the prosecutor throughout his reply 

brief.  (Reply Brief to Defendant’s Motion to Exclude, People v. Gomez, Super. Ct. Los 

Angeles County, No. BA389963, filed July 25, 2013, attached herein as Exhibit S6.)  In the 

brief, the prosecutor described multiple, orchestrated and recorded contacts between 

Paredes and Gomez.  (Exhibit S6, at pp. 3-4.) 
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XXXVI.  Cuevas and Paredes in People v. Nunez: Identities Unhidden and a Web of 

Los Angeles Deception Connects to Orange County 

In an appellate opinion issued on July 30, 2014, Paredes and Cuevas were discussed 

by name.  (People v. Nunez (July 30, 2014, B246161) 2014 Cal.App.Unpub.LEXIS 5344, 

hereafter Nunez, attached herein as Exhibit T6.)  The opinion, reversing the convictions of 

the charged defendants, analyzes at length the role and testimony of the two informants, 

who were the key prosecution witnesses.  (Exhibit T6.)  Informants Paredes and Cuevas 

testified on November 29 and 30, 2012.  (Partial Reporter’s Transcripts (Trial), People v. 

Nunez, Super. Ct. Los Angeles County, No. BA379962, Nov. 2012, attached herein as 

Exhibit U6.)  This case was not included in the Orange County Matrix 1 described 

above, but is referenced in Paredes’ plea agreement, as mentioned earlier. 

A review of the appellate opinion, transcripts, and other materials reveals why 

Orange County prosecutors thinking about tactical strategies for success would have had 

little interest in disclosing Nunez, and why any argument that their names needed to be 

hidden bordered on the absurd.   

Understandably, there are several reasons why local prosecutors who came across 

Nunez would have quickly realized that the case was unhelpful to the credibility of the 

informants and arguments that their identities needed to remain secret.  First, local 

prosecutors certainly had little interest in alerting defendants to claims by defense counsel 

for Nunez and Guillen that both informants had fabricated their account of what occurred.  

Interestingly, in reversing the convictions, the appellate court in Nunez concluded that the 

defendants indeed were deprived of the opportunity to fully present information relevant to 

that issue.  (Exhibit T6, at pp. *2-3.)  The trial transcript and appellate opinion also show 

that neither of the courts had any idea that the prosecution had concealed other critical 

Brady evidence—some of which, as will be discussed, pertains to the combined efforts of 

the two informants in Orange County.  (See Exhibit T6; Exhibit U6 at 8152.)   

Cuevas explained how after being arrested for felony vandalism in 2008, he rose 

through the local ranks of Mexican Mafia leadership: 
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I became, I took over a dorm.  And from there I became an Esquinero.  From 

there I became the top nor rep to taking over the whole floor as far as the 700 

floor.  Then from there I went across the floor to 800 and endued up 

eventually taking up the whole facility.  (Exhibit U6, at pp. 6092-6098.) 

The court of appeal described Raymond Cuevas’ testimony, in which he stated that 

“he began working as an informant before gaining control of NCCF on behalf of Baca in 

May of 2009.
187

  After Cuevas was attacked by two other inmates with razors in August of 

2009, Vega took control of NCCF on behalf of Martinez.”  (Exhibit T6, at p. *7.)  This 

summation is consistent with the trial transcript in the case.  (Exhibit U6, at pp. 6105-

6111.)  Cuevas, though, gave more specifics about what he was doing as an informant 

within the jail: 

Q.  And the during the time that you were in charge, were you working with 

anybody in the Sheriff’s Department? 

A.  Yes. 

Q.  At what point did you, who were you working with? 

A.  A deputy out of OSJ, Christian Lopez. 

Q.  When did you start working with him, before you became in charge or 

after? 

A.  Before. 

Q.  And by working with him, what did you do? 

A.  I provided information as far as what was going on, the kitty address, 

who was running it, who had the GL, as far as the green light, which are 

people who would get battered or people that would be in the hat so he can 

get them off the line safely instead of them being victims.  How much dope is 

coming in through the system, through the facility, I should say.   

All the usual activity that was going on within the facility. 

Q.  And you told him everything? 

A.  Everything.  (Exhibit U6, at p. 6109.) 

A dispute developed between high-ranking Mexican Mafia members about who 

should control the gang members’ activities while in one of the Los Angeles County jails—

                                              

187
 During his testimony at the first trial, Cuevas was clearer about when he began working 

as an informant, stating that he began working with Operation Safe Jails (“OSJ”) “around 

February of ’09.”  (Partial Reporter’s Transcripts (Trial), People v. Nunez, Super. Ct. Los 

Angeles County, No. BA379962, July 2011, p. 1232, attached herein as Exhibit V6.) 
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reminiscent to the one between Armando Moreno and Peter Ojeda over control of the 

Orange County jails.  Cuevas, who was affiliated with Darryl Baca (“Baca”) was allegedly 

assaulted by Felix Vega at the direction of Baca’s adversary, Eulalio Martinez—discussed 

above.  (Exhibit T6, at p. *7.)  According to Cuevas, he was then directed to put a hit on 

Felix Vega (“Felix”),
188

 because Baca believed Vega was responsible for the assault on 

Cuevas.  (Exhibit T6, at p. *8.)  Although purportedly working as an informant at the time, 

Cuevas testified that he communicated the hit to “his ‘crew’” (inmates within the jail) and 

to a deputy who works on gang issues within the jail.  (Exhibit T6, at p. *8.)  Despite law 

enforcement’s supposed knowledge of the looming attack, Felix was still seriously 

assaulted.  Nunez and Guillen were charged.  Interestingly, Cuevas was not disclosed as a 

witness or suspect at the first preliminary hearing.  Rather, Cuevas’ role was revealed at the 

second preliminary hearing—after the court dismissed the original complaint.  (See Exhibit 

T6, at p. *28.)  

Cuevas testified in the first trial, which resulted in a deadlocked jury.  (Exhibit T6, 

at p. *3.)  After the first trial, the prosecutor announced that she had an additional witness: 

Paredes.  (Exhibit T6, at p. *29.)  Paredes claimed to have observed the incident and 

received inculpatory statements from Nunez in 2009 before becoming an informant—but 

that he did not share the information until after he began working for the government in 

2010.  (Exhibit T6, at pp. *9-10, *13.)  Paredes first testified on these subjects at the re-

trial.  According to the court of appeal, Paredes also “admitted he had committed assaults 

and killed people for the Mexican Mafia.”  (Exhibit T6, at p. *9.)     

Paredes testified that in 2010, he participated in a recorded interview with his 

primary handler, Los Angeles Sheriff’s Department Deputy Francis Hardiman 

(“Hardiman”).  (Exhibit T6, at p. *13.)  Deputy Hardiman, though, contradicted Paredes’ 

trial testimony and said the informant had not described his observations until near the time 

of the first trial in 2011.  (Exhibit T6, at pp. *26-27.)  Hardiman admitted that after his 

                                              

188
 Felix Vega will be referred to by his first name, “Felix,” to avoid confusion. 
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2011 interview of Paredes, he placed Paredes in the same module where both defendants 

were located.  Paredes, however, claimed that the purpose was not to obtain statements, but 

rather to obtain physical evidence.  (Exhibit T6, at pp. *14-15.) 

Responding to the trial court’s questions outside the presence of the jury, the 

prosecutor, Los Angeles County Deputy DA Karen Brako (“Brako”), stated that Hardiman 

told her during the first trial that Paredes was a witness to the incident.  (Exhibit T6, at p. 

*30.)  However, she elected not to tell defense counsel until after the jury deadlocked.  

(Exhibit T6, at p. *30.) 

The court of appeal, quoting defense counsel’s description of the how the case had 

developed, stated: 

“I think the court needs to know about the backdrop to the case because there 

is a pattern here that every time there is a weakness in the case, Ms. Brako 

and Mr. Hardiman or officer whatever, Deputy Hardiman goes and gets a 

paid informant to come and shore up the case.  The reason why the case was 

dismissed and we had a second preliminary hearing is because Judge Marcus 

refused to even allow Ms. Brako to put on this convoluted Mexican Mafia 

theory.  She dismissed, came back with Cuevas.  We never heard of Cuevas 

before.  We go to trial. We get 10 to 2 for not guilty, hung jury.  She comes 

back with another paid informant who we never heard of.  So there is a lot of 

stuff going on here that needs to be explored.  I think we need to know from 

Ms. Brako when she found out there was a percipient witness.  It is not just 

Deputy Hardiman, but it’s also the District Attorney’s office.”  (Exhibit T6, 

at pp. *28-29.) 

Both Cuevas and Paredes testified about the benefits they received as a result of 

their cooperation during the time they had been working as informants—evidence that 

prosecutors in Orange County inexplicably and simultaneously held back from defendants.  

According to the appellate opinion,  

Cuevas admitted he had received numerous benefits from cooperating with 

law enforcement as an informant, including money, a five- or six-year 

sentence in a third strike case in San Bernardino, and special privileges in the 

jail, such as a video game system and games, a DVD player, couch, 

television, private food cabinets, microwave, hotplate and refrigerator, laptop 

computer, exercise equipment, and coffee maker; telephone calling cards; 

access to a washer and dryer; face-to-face visits with his family; deliveries of 
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groceries and hygiene products by his family; private dental care; and 

permission to cook his own meals.  Cuevas also had not been prosecuted for 

ordering the hit on Vega.  (Exhibit T6, at pp. *8-9.)   

As for Paredes, he  

faced a possible life sentence in his case, but . . . [negotiated] a reduced 

sentence of eight years.  Paredes testified he had received other benefits, 

including about $20,000; meals from outside the jail; secure housing; special 

transportation; weekly face-to-face visits with his wife; private dental care; a 

couch; television; basic cable; microwave; hotplate; refrigerator; coffee 

maker; hand weights and other exercise equipment; laptop; computer 

monitor; DVD player and DVDs; PlayStation 3 and games; civilian clothing; 

radio; delivery of groceries, hygiene, and cleaning products; access to a 

washer and dryer; permission to cook in the jail’s kitchen; and calling cards 

and free phone minutes.  In addition, Hardiman testified law enforcement 

spent money moving Paredes’s family.  (Exhibit T6, at pp. *12-13.) 

The fact that both informants received stunning benefits, which were hidden for 

years from Orange County defendants, is deplorable.  For the defendants on trial, though, 

perhaps the most significant deception was something else: the prosecution created 

misleading and incomplete documents to hide (from the defendants) the fact that between 

the first and second Nunez trials, Paredes and Cuevas worked together to elicit statements 

from numerous suspects in both Orange County and Los Angeles County.  (Exhibit L6.) 

Significantly, if the Orange County Matrix 1 is correct, the first time the two 

informants worked together to elicit statements—from any suspect—was in Orange County 

on July 16, 2012.  (Exhibit L6, at p. 5.)  Additionally, the first time the informants were 

paid for their work in either county stemmed from an effort supporting a case prosecuted 

by Deputy DA Yellin.  (Exhibit L6, at p. 5.)  The contact with the defendant in that case 

occurred on September 7, 2012.  (Exhibit L6, at p. 5.)  Taking a cue from Orange County, 

Los Angeles prosecutors shortly thereafter began using the informants together to obtain 

statements—and paying them for their services.  The Orange County Matrix 1 suggests that 

between the first and second trials in Nunez, the informants worked together 29 times to 

obtain statements from suspects—with 16 of those operations being directed at Orange 

County suspects.  (Exhibit L6.)  The final documented informant effort, prior to their 
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testimony in Nunez, took place in Orange County and occurred approximately 17 days 

before they were called to the stand—evidence certainly relevant to the proceedings in 

Nunez, but nonetheless concealed.  (Exhibit L6.) 

The method used for misleading counsel about the fact that Cuevas and Paredes 

were informant co-workers was devious—although it would ultimately backfire by 

revealing yet more concealment in both counties.  Instead of providing a more detailed, but 

still in a matrix form like Orange County Matrix 1 (which has columns for “364” and 

“365,” and proceeding in chronological order of informant service), the LADA provided 

two matrices to the defendants: one matrix for Informant Paredes and one for Informant 

Cuevas.  In the left hand column of each, it states “July 2012 to Present.”  (Los Angeles 

County matrix of informant work for Raymond Cuevas, attached herein as Exhibit W6; 

Los Angeles County matrix of informant work for Jose Paredes, attached herein as Exhibit 

X6.)  The Los Angeles matrices do not have any dates or the names of the prosecutors, but 

instead have a column with the name of the lead detective for each investigation.  (Exhibit 

W6; Exhibit X6.) 

The Los Angeles matrices were formatted with a particular goal in mind: to prevent 

defense counsel from realizing that Cuevas and Paredes worked together in numerous 

Perkins Operations between July and November of 2012.  To better ensure that this 

objective would be achieved, the individual operations were placed out of sequential 

order for each of the informants—making it impossible to do a side-by-side 

comparison revealing joint efforts.  (Exhibit W6; Exhibit X6.)  Just as in People v. 

Leonel Vega, it appears that the prosecutor and members of law enforcement found it 

perfectly acceptable that the defendants in Nunez spend the rest of their lives in prison 

without ever knowing about evidence relevant to the informants and their credibility—

which could have made the difference between an acquittal and a conviction. 

XXXVII.  Evidence of Incomplete and Misleadingly-Created Matrices Discovered in 

Orange County 

A close comparison of five matrices—two from Los Angeles and three from Orange 
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County—reveals yet additional, significant deception on this issue in both counties.  

Orange County Matrix 1 suggests that Cuevas attempted to elicit statements in Orange 

County from 32 suspects who were ultimately charged.   

Therefore, it should come as little surprise that a careful analysis of the five matrices 

suggests that the number of operations testified to by Cuevas is far more likely to have 

been accurate than what is suggested by the matrices recently turned over in some Orange 

County cases.  For instance, the Los Angeles matrix for Cuevas indicates that he received 

six “Letter(s) of Consideration” between “July 2012 to present.”  (Exhibit W6.)  The most 

favorable interpretation (for the prosecution) of “July” is July 1, 2012, and of “present” is 

the final day of informant testimony in Nunez—November 29, 2012.  However, the Orange 

County Matrix 1—the matrix that first began being turned over in 2014—only lists three 

investigations during this time period that resulted in such letters, not six.  (Exhibit L6, at 

pp. 5-7.)  The Los Angeles matrix for Cuevas also lists two investigations in which he was 

paid $750 by the Placentia Police Department.  (Exhibit W6.)  Additionally, the Los 

Angeles matrix for Paredes also indicates that he was paid $700 twice by the Placentia 

Police Department for separate informant operations.  (Exhibit X6.)  However, Orange 

County Matrix 1 does not include a single entry for the amount of either $700 or $750.  

Likewise, the Los Angeles matrices indicate that both Cuevas and Paredes were paid $500 

by the Fullerton Police Department, but the amount of $500 does not appear anywhere on 

Orange County Matrix 1.  The Los Angeles matrix for Paredes also indicates that he was 

paid $600 for services on 13 different operations.  However, Orange County Matrix 1 only 

lists nine cases during that time period in which the amount of $600 was paid.  Finally, the 

Los Angeles matrices also state that ICE paid each of the informants $1000, even though 

on the Orange County Matrix 1, it does not appear that any of the investigations were 

related to immigration issues. 

Yet another spreadsheet provided by an Orange County prosecutor, Orange County 

Matrix 5, provided a vastly inaccurate and minimized informant history of Cuevas and 

Paredes.  (Orange County matrix of informant work for Cuevas and Paredes (hereafter 
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Orange County Matrix 5), attached herein as Exhibit Y6.)  Orange County Matrix 5 also 

includes the name and case number of Tiffany Owens (“Owens”), Superior Court of 

Orange County case number 12NF1564.  (Exhibit Y6, at p. 2.)  The minutes for Owens’ 

case and the timing of her plea (less than three months after her arrest on felony charges) 

suggest that the prosecution gave little if any discovery related to the unidentified 

informant who worked her.  (Minutes in People v. Owens, Super. Ct. Orange County, No. 

12NF1564, attached herein as Exhibit Z6.) 

These vast discrepancies demonstrate that Orange County prosecutors are hiding the 

informants’ work on particular investigations.  The most logical explanation for what 

appears to be massive concealment is that within these hidden investigations is information 

damaging to prosecution cases and to the credibility of the informants and members of law 

enforcement.  This evidence is significant because it corroborates their systemic 

perspective on informant and other discovery, wherein unhelpful evidence (to their case) is 

hidden regardless of laws, which demand disclosure. 

XXXVIII.  Misleading Presentation of Informants’ Criminal History 

The next issue of concealment pertains to the OCDA’s discovery of evidence of acts 

of moral turpitude provided to Perkins Operations defendants.  Again, prior to the late 

spring of 2014, most of the defendants, who were charged in cases involving the 

informants, would have known almost nothing about the two informants, other than that 

they were paid and came from another county.  Those few, who more recently received a 

list of “moral turpitude” offenses committed by the informants, were given a distorted 

picture of their criminal history, the effect of their informant work on their case outcomes, 

and their motivations for working tirelessly to assist the government.  The lists of crimes of 

moral turpitude omit the case numbers and the names of the informants, but indicate that 

one of the informants (Paredes) pled guilty to assault with a deadly weapon.  (OCDA List 

of Crimes of Moral Turpitude for “CI #1” (Raymond Cuevas) and “CI #2” (Jose Paredes), 

attached herein as Exhibit A7.)  Missing from this entry is the fact that Paredes was 

originally charged with conspiracy to commit murder and faced a life sentence.  Paredes’ 
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charges were ultimately reduced and he was offered a substantially reduced sentence, even 

though he directed the effort to kill the victim, as described earlier. 

The referenced moral turpitude list indicates that the other informant, Cuevas, faced 

vandalism and gun possession charges in separate cases.  (Exhibit A7.)  However, what the 

list does not explain is that Cuevas received a reduced sentence for informant work on 

what was charged as a felony third strike vandalism case, thereby allowing his release 

before being sentenced.  After passing on the hit in Nunez and receiving a credit for time 

served sentence on his felony vandalism case, officers found a firearm in his residence and 

he was charged with possession of that weapon as a new third strike case.  (Exhibit U6, at 

pp. 6663-6665; Exhibit A7.)  Despite engaging in this conduct while he was working as an 

informant, Cuevas resumed his efforts for the government, which included substantial 

services in Orange County.  (Exhibit L6.) 

XXXIX.  A Compelling Reason for Concealment: A Hidden Case That Could Impact 

the Viability of the “Cuevas” Cases 

On September 8, 2009, Cuevas pled guilty to a single count of vandalism for the 

benefit of a gang, and the three remaining counts of vandalism were dismissed.  (Minutes 

in People v. Cuevas, Super. Ct. Los Angeles County, No. BA350691, attached herein as 

Exhibit B7.)  Cuevas was released on his own recognizance, and as a condition was to 

report directly to Detectives James Deruyter and Philip Guzman upon his release.  As 

mentioned above, during his testimony in Nunez, Cuevas stated that he told his handler 

“[e]verything.”  (Exhibit U6, at p. 6109.)  Certainly, within this sweeping category of 

information that he purportedly shared was the fact that Cuevas testified in a trial in 

September of 2009—approximately seven months after he began working for the 

government. 

Of course, providing testimony would not have been unusual once he was enlisted 

as an informant—especially if he was testifying on behalf of the prosecution.  But that was 

not what occurred.  He was called to the stand by the defendant/appellant to testify about a 

crime alleged against a member of Cuevas’ criminal street gang that occurred just prior to 
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his 2008 arrest.  (Reporter’s Transcript (Appeal), People v. Arias, Super. Ct. Los Angeles 

County, No. BA350372, Sept. 25 & 29, 2009, attached herein as Exhibit C7.)  Twenty-four 

days after his plea, and prior to his December sentencing, he appeared as a “defense” 

witness for Richard Arias (“Arias”).  

Arias, a member of the Rebels street gang, was charged and ultimately convicted of 

committing the 2008 armed kidnapping of Warner Luna (“Warner”),
189

 whom Arias 

purportedly believed was a member of a rival gang, The Magicians Club (“TMC”).  

(People v. Arias (2011) 193 Cal.App.4th 1428, 1431.)  He was sentenced to twenty years 

and four months in state prison.  (Id. at p. 1430.) 

Cuevas testified about events occurring on December 12, 2008—just twelve days 

before his first appearance on his own felony vandalism case.  (Exhibit C7, at pp. 1266-

1267.)  Cuevas described how he and his other friends had called Warner after “he had 

been missing for about an hour or two.”  (Exhibit C7, at pp. 1267-1268.)  When Warner 

answered his phone, he said that Arias was at his residence and the police were outside.  

(Exhibit C7, at p. 1272.) 

During cross-examination by Deputy District Attorney Michael Dean (“Dean”), 

Cuevas said he had left the Rebels gang about a year prior to the date of his testimony.  

(Exhibit C7, at p. 1276.)  Cuevas later specified that he left the gang on December 22, 

2008, and elaborated, 

Well, people think you just can’t quit, you know, but it’s easy to quit.  You 

can walk away if you want, you know?  You just give it up.  People do too 

much time.  They want to just live a life,  a normal life, you know.  And I 

mean, just because a person has a lot of tattoos don’t mean he’s active 

anymore.  (Exhibit C7, at p. 1281.) 

During recross-examination, Dean suggested that Cuevas’ failure to have his tattoos 

removed indicated he was still committed to the gang.  (Exhibit C7, at p. 1284.)  Dean also 

                                              

189
 Warner Luna will be referred to by his first name, “Warner,” to avoid confusion with 

Alberto Luna. 
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asked about what it meant in the gang culture to go into a rival territory armed: 

Q.  But if somebody in a gang were to risk something like that and they were 

to succeed, would that -- you know, would that make them cooler in the 

gang, raise their status, stuff like that? 

A.  That’s what people think.  It’s not all that. 

Q.  No, it doesn’t do anything? 

A.  It doesn’t do nothing.  (Exhibit C7, at p. 1287.) 

Cuevas also stated that the crime did not occur in TMC territory—in direct contradiction to 

the prosecution’s theory and supporting gang expert’s testimony.  (Exhibit C7, at pp. 1290-

1291.)  Cuevas said that TMC does not have a territory, but instead “they’ve always rode 

Rebels’s bumper.”  (Exhibit C7, at p. 1291.) 

 Cuevas also specifically rejected the notion that Rebels and TMC were rivals—

another critical aspect of the prosecution case: 

Q.  And are TMC and Rebels are -- are they hating each other? 

A.  From what -- from what I know and from what I’ve heard, there’s a little 

-- there’s a little animosity, but it isn’t that bad. 

A.  No. 

Q.  Okay.  TMC comes from Rebels, don’t they? 

A.  Yeah.  They’re our little brothers. 

Q.  They’re your little brothers? 

A.  Yes.  (Exhibit C7, at p. 1291.) 

The prosecutor responded by recalling his gang expert, Officer James Fillmore 

(“Fillmore”), to forcefully rebut Cuevas’ testimony on a number of critical issues.  

Fillmore’s testimony about the relationship between TMC and Rebels, and their respective 

territories, could not have been any more inconsistent with Cuevas’ testimony.  Fillmore 

stated that the crime took place in a “rival gang territory and [Rebels and TMC] hate each 

other.”  ( Exhibit C7, at p. 1523.)  In response to Cuevas’ testimony that the crime did not 

occur in TMC territory and that a Rebels member could walk freely into that area, Fillmore 

stated that the last Rebels member who went into that territory was killed.  (Exhibit C7, at 

p. 1516.)  Fillmore testified that Cuevas’ claims that he had left the gang when he went into 

custody were not credible, describing the act of renouncing his gang in the jail environment 

as a “death wish.”  (Exhibit C7, at p. 1523.)   
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A.  Prosecutor Argues That Cuevas Committed Perjury 

Dean’s attack of Cuevas in the Arias case was reminiscent of Petersen’s attack of 

Fernando Perez during his prosecution of the future informant.  Petersen argued that Perez 

had committed perjury in his 2009 trial, though this would not stop the inmate from 

becoming a key jailhouse informant in numerous cases—including those handled by 

Petersen, himself.  While it is unknown what the LADA prosecutor knew about Cuevas’ 

role as a jailhouse informant, he was certainly at ease in characterizing Cuevas as a 

perjurer.  Dean stressed that Cuevas was lying about his gang membership: 

 Puppet, Mr. Cuevas.  I already talked to you a lot about him, but I did 

want to point out one additional thing.  When you’re considering these 

people’s motives, because there is conflicting testimony here.  That’s part of 

the stuff that you will go through when you’re back in the jury room, is that 

he sat in that chair and he told you that he’s not in the Rebels anymore.  He 

made that decision up here.  And you know that that’s simply not true.   

 And part of the reason you know that’s not true is this is the absolute 

dumbest point on earth for him to give up his allegiance to the Rebels.  I 

absolutely in no way recommend that anyone join a gang, commit a crime, or 

do any of this, but for him now, he is in custody.  He needs the protection of 

being in a gang while he’s in jail.  There’s no way he’s giving that up.   

 And Officer Fillmore talked to you a little bit about that, so you know 

that’s not true.  And Officer Fillmore told you there’s generally three things 

people do when they’re showing they’re out of a gang: they move out of the 

area; they get rid of their tattoos; and they stop associating with gang 

members.  (Reporter’s Transcript (Appeal), People v. Arias, Super. Ct. Los 

Angeles County, No. BA350372, Sept. 30, 2009, pp. 1813-1814, attached 

herein as Exhibit D7.) 

Dean further stated that Cuevas also lied about the crime having not taken place in 

Rebels’ territory: 

And the whole point of that was the Defendant Moreno, and you had 

Puppet and Happy, all said that area where that happened, that’s not TMC’s 

territory.  It’s Rebels’s territory.  And you know that’s simply not true 

because Officer Martinez told you that and Officer Fillmore, whose job it is 

to know what’s going on with TMC.   

And what’s happening is that the defendant here, Moreno, Puppet, and 

Happy, they’re in this gang.  It’s inked on them, their loyalty to this gang and 

to each other.  And their loyalty to the gang goes so far that when they’re up 

here on the stand, they can’t admit that some gang is better than them, has 
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bested them.  So no, it’s our territory.  We can walk there freely whenever we 

want, however we want.  And that’s simply not true.  They’re still fronting 

for the gang, though.  They’re still claiming this territory.  (Exhibit D7, at p. 

1811.) 

XL.  An Array of Serious Discovery Issues 

A.  Implications of Arias for Orange County Prosecutors 

In view of the fact that Cuevas and Paredes were widely recognized by name as 

informants for years prior to their disclosure in this county, a reasonable inquiry is: what 

concerns actually contributed to the decision to hide their identities?  Quite clearly, several 

bases for concealment emerge out of the Nunez litigation, including the apparent intention 

to hide the informants’ involvement in particular cases, as shown by the manipulation of 

the matrices that were created. 

Cuevas’ testimony in Arias and the prosecution’s depiction of him as a liar through 

cross-examination and though Officer Fillmore’s testimony, provide another powerful 

reason for Perkins Operations prosecutors in Orange County to have hidden Cuevas’ 

identity from local defendants.  (Of course, prosecutors would have had to articulate a 

position that the identity of both informants needed to be secreted even if they were 

slightly more motivated about one of them, especially in light of their joint operation.)  

Whether Cuevas’ role in Arias was first learned through a legal database search of Cuevas 

or because it was shared by fellow prosecutors, the disclosure of Cuevas’ role in the case 

presented Perkins Operations defendants with potentially devastating evidence and 

arguments about the informants’ truthfulness via a key police witness, who essentially 

testified that Cuevas had committed perjury by giving false testimony on a number of 

material subject matters. 

On the other hand, knowledge of Cuevas and an understanding of his testimony in 

Arias would have also had implications for countless gang cases in Orange, as well as 

many other counties.  First, Cuevas’ testimony in Arias directly contradicted the testimony 

of Officer Fillmore (and Officer Martinez, per the prosecutor), and contradicted the 

routinely given testimony of gang experts regarding key issues on gang cases (e.g., the 
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steps required for a gang member to renounce his gang membership).  Cuevas’ testimony 

also contradicted the frequently delivered testimony about the respect received by gang 

members for confronting rivals.  With a resume of long-time gang member turned 

government informant, Cuevas instantly became a potentially invaluable gang expert for 

hundreds of defendants confronted with the type of testimony given by purported gang 

experts, such as the one in Arias.  Did Orange County prosecutors want to give defendants 

a potential expert in their gang cases or a transcript of Cuevas in Arias that could be relied 

upon by another gang expert in reaching his or her opinion?  The answer is self-evident. 

XLI.  Additional Motivation Not to Reveal Arias: Support of Their Colleagues in Los 

Angeles 

The coordinated and shared use of Cuevas and Paredes by Los Angeles and Orange 

County officials, the sharing of materials related to those informants, and the joint creation 

of matrices and other documents, point to an uncommon relationship having been created 

between prosecutors and law enforcement in the two counties.  And for prosecutors and 

law enforcement officers in both counties who wanted to assist each other’s efforts, it is 

easily understood why the less defendants knew about Arias, the better. 

For instance, there is a compelling argument that Arias is entitled to a new trial, via 

a petition for a writ of habeas corpus, based upon newly discovered evidence that Cuevas 

was an informant at the time of the trial—which is arguably a Brady violation as well.
190

  

The fact that Cuevas was working for the government at the time of his testimony would 

                                              

190
 Even if Dean did not know about Cuevas’ government status, the LADA had already 

reached a resolution with him based upon the informant work he had provided, and clearly 

was going to continue to provide as he was required to report to two named officers upon 

his release. 

 One unusual aspect of the relationship between the Nunez and Arias is that Nunez 

and Arias were represented by the same attorney: Omar Bakari (“Bakari”).  The record of 

Bakari’s questioning of Cuevas during Nunez does include any questioning about Cuevas’ 

testimony in Arias—and Bakari told Sanders he did not recall having called Cuevas as a witness during the 

Arias litigation.  (Exhibit F11.)   
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have powerfully shown that both the officer and prosecutor had wrongly insisted that 

Cuevas was an active member of the gang at the time of his testimony, thereby 

strengthening the presentation of Cuevas’ credibility to the jury.  (Of course, if Dean or the 

testifying officers knew that Cuevas was an informant at the time of his testimony—or 

even learned the information at a later point and remained silent—those individuals would 

appropriately face far more serious questions about their individual conduct.) 

Jurors clearly rejected Cuevas’ testimony, adopting the testimony and arguments 

presented by the prosecution: Cuevas was as a Rebels gang member who had no 

compunction about lying to aid Arias.  Thus, in the form the case presented at trial, the 

jurors would have been reasonably seen Cuevas as motivated to help the defendant, 

regardless of its purportedly perjured nature.  But in actuality, Cuevas was a government 

worker who appeared to have previously left the gang, just as he stated in his testimony.   

Cuevas would also have been clearly motivated to align his testimony with the 

government’s version of events—particularly prior to his own sentencing—not the 

defendant’s.  If Defendant Arias had known about Cuevas’ relationship with the LADA 

and law enforcement, the defense would have argued that his role as an informant and his 

willingness to risk the ire of the LADA by testifying inconsistently with their goals made 

him the most likely witness to be telling the truth. 

At the same time, Orange County prosecutors would have reasonably grasped that 

the release of Cuevas’ name (and discovery of what occurred in Arias) would increase the 

chances that other Los Angeles Perkins defendants could see a turn of fortune on many 

cases.  With each additional lawyer who knew about Cuevas, the greater the possibility that 

one would make the connections presented here.  Quite clearly, the evidence offered by the 

LADA via its gang expert that Cuevas lied in Arias should have been disclosed in any case 

where Cuevas testified, and may have implications for all litigation and verdicts where the 

evidence was withheld, including People v. Ruiz, discussed above. 

All of these issues raise the question about the informant related discovery turned 

over in Nunez, and whether it was manipulated in part to deceive counsel into not realizing 
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what had taken place in Arias.
191

  Interestingly, the Los Angeles matrix for Cuevas began 

in 2012—not so coincidentally three years after Cuevas actually began his informant 

services.  And no materials were provided to defense counsel that revealed Cuevas’ 

informant efforts, which stretch as far back as 2009.  Though, during the course of his 

testimony, Cuevas ultimately acknowledged that he began working as an informant in 

February of 2009.   

XLII.  Further Exploring the Other Reasons for Delayed and Hidden Discovery 

A.  Complete Informant Evidence Concealment in Two Homicide Unit Cases 

and OCDA’s Response to It Being Uncovered: Compelling Evidence of a 

Culture of “Acceptable Concealment” That Makes Imposition of the Death 

Penalty Arbitrary and Capricious 

1.  A Wrongfully Conceived Right to Withhold Discovery 

In view of what was revealed in the Dekraai hearings about informant and Brady 

practices in this county—and the OCDA’s minimization of what has transpired—it comes 

as no surprise that evidence about the informants would be hidden in the Perkins 

Operations.  However, a homicide prosecutor’s decision to conceal all traces of their work 

in two homicide cases—and the response of that prosecutor (Senior Deputy DA Larry 

Yellin), his supervisor, and Deputy DA Matthew Murphy to the defense counsel who 

discovered the concealment—shows why there is a lack of sufficient certainty that this 

prosecution team can be counted on to turn over constitutionally and statutorily mandated 

discovery, necessary to preventing the arbitrary and capricious imposition of the death 

penalty. 

Senior Deputy DA Yellin concealed statements from five defendants in two 

homicide cases made to informants—including the county’s first investigation using one of 

                                              

191
 It is a possibility that the LADA would argue that Nunez’s counsel should have 

remembered Cuevas’ role Arias—because he was also the attorney for Arias—but any 

failure of Bakari to recall Cuevas’ role in that case was certainly not the fault of Nunez.   
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these informants. 

a.  People v. Begaren: Discovery Violations from Day One 

As discussed above, beginning in the spring of 2014—in the midst of the hearings in 

this case—some Orange County prosecutors began disclosing a matrix of 189 Perkins 

operations in Los Angeles and Orange counties in which one or both of the informants 

(Cuevas and Paredes) participated.  (Exhibit L6.)  Again, Orange County Matrix 1 does not 

reveal the identities of the informants.  Instead, it lists the names of targeted suspects, the 

date of contact, the case number (when charges were filed), and the name of the prosecutor.  

(Exhibit L6.)  The first contact between one of the informants and a target in an Orange 

County investigation is listed as occurring on May 23, 2012.
192

   

                                              

192
 Additionally in 2012, in People v. Anthony Calabrese, the Anaheim Police Department 

employed two informants, referred to in the case as “Informant 1” and “Informant 2” 

(Raymond Cuevas and Jose Paredes), to obtain statements about a drive-by shooting, 

which Calabrese was suspected of having committed.  (Reporter’s Transcript (Preliminary 

Hearing), People v. Anthony Calabrese, Super. Ct. Orange County, No. 12NF3701, p. 72, 

attached herein as Exhibit A8.)  The effort took place at the Orange County Jail, and was 

apparently carried out in coordination with the OCSD Special Operations Investigator 

Blackburn and members of the Special Handling Unit.  (Exhibit A8, at p. 85.)  It appears 

that in order to encourage Calabrese to speak about the murder, investigators had prompted 

the informants to mention that Calabrese had been “green lit” by the Mexican Mafia.  It 

seems that the plan was to have the informants suggest that Calabrese could avoid being 

killed, via the green light, if he was candid in describing his role in the crime.  (Exhibit A8, 

at pp. 83-85.)  As discussed in the Dekraai Motion for Reconsideration, it would have been 

difficult to distinguish Anaheim Sergeant Brian Browne’s (“Browne”) responses to 

questioning from those of the law enforcement witnesses who testified in the Dekraai 

hearings about their contacts with Fernando Perez and Oscar Moriel.  His memories were 

few and far between and his amnesia about critical points appeared permanent—and was 

aided by that fact he had not created notes or reports about his contact with them 

informants prior to making contact with the targets.  (Exhibit A8, at pp. 74-75; see also 

Exhibit J7, at pp. 40-43.) 

However, when Browne was asked whether the detectives ever gave the informants 

a green light list with the suspect’s name on it.  The following exchange took place: 

Q.  So you are not -- you have no knowledge that -- strike that.   

You didn't give that kind of list to your informant and say, “show this 

to Calabrese and tell him you can help him with this problem?” 
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The target in that very first Orange County case is listed as Rudy Duran (“Duran”).  

(Exhibit L6, at p. 4.)  In 2012, Duran emerged as a suspect in the 1998 cold case murder of 

Elizabeth Begaren.
193

  He would later become a prosecution witness—and still later, after 

completing his testimony, would be charged with and plead guilty to the less serious 

charge of manslaughter.  Orange County Matrix 1 identified Yellin as the prosecutor in the 

case.  (Exhibit L6, at p. 4; accord Minutes in People v. Nuzzio Begaren, Super. Ct. Orange 

County, No. 12ZF0139, attached herein as Exhibit E7; Minutes in People v. Rudy Duran, 

Super. Ct. Orange County, No. 13NF2208, attached herein as Exhibit F7.)  Nuzzio Begaren 

(“Begaren”) was charged with special circumstances murder and was convicted in 2013.  

(Exhibit E7.) 

Detective Daron Wyatt (“Wyatt”) was the lead investigator on Begaren, and part of 

the team of Anaheim detectives that facilitated the use of both informants and their receipt 

of extraordinary benefits.  As previously stated, for several years defendants were unaware 

that both inmates were housed in the same facilities in Los Angeles County and then in 

Anaheim City Jail for a total of approximately nine consecutive months.  For a long time, 

most defendants—those with open cases and those whose cases settled—were also 

unaware of the fact that while housed at the city’s jail, the informants were able to use an 

exercise bicycle, a dip station, and weights; and were able to bring and use their own 

                                                                                                                                                     

A.  To be 100 percent honest with you, not that I can recall; but we have done 

several of these cases, and they all kind of run together. 

Q.  Have you ever done anything like that? 

A.  We have. 

Q.  Where you have basically instructed an informant to use a list that shows 

somebody is on a hit list, green light list, hard candy list, in order to induce 

that person to talk to your informant? 

A.  We have.  (Exhibit A8, at p. 107.) 

193
 To avoid confusion, Elizabeth Begaren will be referred to by her whole name, 

“Elizabeth Begaren;” whereas, Nuzzio Begaren will be referred to by “Begaren.” 
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property, which included DVD players, laptop computers, and a PlayStation 3.
194

  

Detective Wyatt even presented Cuevas with a cake on his birthday. 

During Begaren’s trial, Anaheim Detective Wyatt testified that “[Duran] was 

transported [to Orange County Jail] and arrived on May 22nd and [Wyatt] interviewed him 

on May 23rd.”  (Reporter’s Transcript (Trial), People v. Begaren, Super. Ct. Orange 

County, No. 12ZF0139, Aug. 27-29, 2013, p. 117, attached herein as Exhibit G7.)  

Detective Wyatt arranged this movement after another suspect, Jose Sandoval, discussed 

Duran’s involvement in the crime.  (Exhibit G7, at pp. 112-114.)  Interestingly, Wyatt 

testified that in order to ensure Duran did not have contact with Sandoval while in Orange 

County Jail, “[w]hen Mr. Duran was brought to the Orange County Jail he was held in a 

one-man cell and he only had only had contact with one other prisoner while he was at the 

Orange County Jail and neither of those two people, either Rudy Duran or the other inmate, 

had any physical contact or verbal contact or telephone contact with anybody else who was 

housed.”  (Exhibit G7, at p. 116.)  Wyatt said the seclusion of the inmates “was by design.”  

(Exhibit G7, at p. 117.)  Yellin then asked, “Was that with the assistance of the Orange 

County Sheriff’s Department?”  Wyatt replied, “Yes, it was.”  (Exhibit G7, at p. 117.)  

Yellin clearly had full knowledge of how this operation was undertaken.  However, neither 

the questioning nor testimony indicated that second inmate was Raymond Cuevas. 

2.  Orange County’s Other Unconstitutional Informant Effort: The 

“Hard Candy” Scam 

 During the hearings in Dekraai, the defense focused upon efforts by the government 

to obtain confessions from charged defendants in violation of the Sixth Amendment, as 

                                              

194
It appears that, in addition to those cases prosecuted by Yellin, there are several other 

cases in which defendants were fully or partially uninformed about the role of the 

informant(s) and the background of the informant(s) in their case.  The following cases 

listed in the Orange County Matrix 1 resolved prior to June of 2014: People v. Owen 

Ramirez (13NF0748); People v. Ales Hank (13NF3446); People v. Marian Macedo 

(13NF3644); and People v. Johnny Bartholomew (13NF0813).  Several others are 

discussed in greater detail within the motion. 
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addressed in the context of jailhouse informants in another Supreme Court case, Massiah v. 

United States (1964) 377 U.S. 201 [84 S.Ct. 1199].  It should hardly come as a surprise that 

only six months after the Dekraai prosecution team made the decision to withhold relevant 

evidence bearing on the admissibility Dekraai’s statements to Perez, another member of the 

homicide unit and his team developed their own plan to unlawfully obtain and then conceal 

informant evidence obtained from two uncharged suspects.   

 While even the most inexperienced Deputy District Attorney would have recognized 

that a government-managed effort to convince suspects to talk to jailhouse informants 

through direct or implied threats of bodily harm runs afoul of the law, Yellin is actually 

among the office’s most experienced homicide prosecutors.  Any slight uncertainty about 

the legality of such an operation would certainly have been confirmed after just a few 

minutes of legal research.  As discussed previously, the Supreme Court of the United States 

unequivocally rejected the legality of such efforts in Arizona v. Fulminante (1991) 499 

U.S. 279, 309-310 [111 S.Ct. 1246].  The holding in Fulminante was summarized in a case 

published in April of 2014, Dominguez v. Stainer (C.D. Cal., Apr. 30, 2014, CV 12-8280) 

2014 U.S.Dist.LEXIS 62119. 

Significantly, the Supreme Court’s holding in Fulminante had been the law of the 

land for nearly 21 years when Cuevas was brought into the Orange County jails to extract a 

confession from Rudy Duran.  This clearly mattered little to the Begaren prosecution 

team—or the other previously discussed prosecution teams, which permitted “Hard Candy” 

scam(s), or their equivalent—to obtain statements.  After all, the prosecution teams that 

utilized this technique knew that what the Supreme Court prohibited also offered the best 

opportunity for the confession(s) they wanted.  And just as local prosecution teams shoved 

aside the Sixth Amendment so that informants could get statements from represented 

defendants, the Fifth and Fourteenth Amendments were being trampled over in order to get 

statements from uncharged defendants. 
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a.  The Recorded Interview of Duran 

 The following analysis of the recorded statement discovered to Begaren 

demonstrates why the OCDA, and this particular prosecution team, cannot be trusted to 

turn over evidence helpful to the defense. 

 The recording captures Cuevas and Duran speaking, while picking up considerable 

background noises and voices.  (Transcript of recording, May 23, 2012, People v. Begaren, 

attached herein as Exhibit H7.)  A review of the recording indicates that before the device 

was activated, Cuevas told Duran about his role in the Mexican Mafia and his connection 

to Mexican Mafia members.  (Exhibit H7, at pp. 7-9.)  He said he was waiting for an 

answer from leaders about what to do regarding the situation in terms of Duran’s perceived 

involvement in the crime: “They’re gonna have the information for me when I call.”  

(Exhibit H7, at p. 8.)  Cuevas quickly began the “scam,” suggesting that it was essential 

that Duran talk to him honestly about the crime and tell him the truth, and that he did not 

initially realize that Duran was connected to a crime of interest to Mafia leaders: 

Q.  . . .  I just want to call . . . [muffled/inaudible].  So after lunch I’ll call.  

Uh, I’m pretty sure--all-all I’m asking--all I’m asking is for you to be straight 

up.  Because they’re gonna want to, maybe . . . I don’t know what the fuck 

he’s gonna want.  Seriously.  They told me--every time names come up, 

they’ll tell me . . . [muffled/inaudible].  But I was--I got sidetracked by that . . 

. [muffled/inaudible].  So I really didn’t pay attention to the fucking--I really 

didn’t pay attention to the--to the . . . 

A.  [muffled/inaudible]. 

Q.  [muffled/inaudible] . . . We sat down and everything just clicked up, and I 

was like, “What the fuck?”  So, you know, my heina . . . [muffled/inaudible].  

She told me to call back last night, but . . . .  (Exhibit H7, at pp. 8-9.) 

Cuevas quickly impressed upon the worried Duran that if the leaders requested that Cuevas 

“whack” Duran for his involvement in the murder, he would have to do it: 

Q.  I could talk to Verge (phonetic), and, uh I’m pretty sure my wife . . . 

[muffled/inaudible].  But . . . [pause w/ various background noise] . . . I don’t 

know.  Let me call and find out before I even tell you anything.  I want to . . . 

[muffled/inaudible].  ‘Cause understand me--if they tell me to whack you, 

I’m gonna have to whack you, bro.  I mean I ain’t got . . . [muffled/inaudible] 

. . . so I mean--I mean obviously they’re not gonna tell me to whack you . . . 
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[muffled/inaudible] . . . but eventually you are gonna get whacked or you’re 

gonna get hit right here.  I mean but that--that’s-that’s hypothetically 

speaking, holmes.  You know what I’m saying?  And look, and by all means . 

. . [muffled/inaudible].  I know--I know . . . [muffled/inaudible].  

[muffled/inaudible].  I don’t know.  Like I said, I gotta . . . 

[muffled/inaudible].  Like I said, All I’m asking is for money [statement 

unclear].  I mean, like I said, if you are and I can help, you’re my ear just 

because I landed--we landed together, so I can assist you on that.  Just 

basically, I mean . . . 

A.  What’s the worst that can happen?  That’s what I’m-I’m . . . 

[muffled/inaudible]. 

Q.  The worst that can happen is you’re done, holmes.  The worst that can 

happen is you’re done or they’re gonna try to tell you to . . . 

[muffled/inaudible].  ‘Cause what you--what they did, whoever did this . . . 

[muffled/inaudible]. 

A.  Yeah, yeah, yeah.  (Exhibit H7, at pp. 9-10.) 

Cuevas accomplished quite a bit in just a few minutes of conversation, letting his target 

know that he might be killed for what Mafia leaders believed was his participation in the 

murder, and yet he had a friend in Cuevas.  

During their discussion, Cuevas introduced the possibility of another suspect that 

the Mafia believed was involved— a “paisan”— apparently referring to Begaren, a suspect 

of Italian heritage.  (Exhibit H7, at p. 12.)  Cuevas suggested that the Mafia “can’t find” 

Begaren.  (Exhibit H7, at p. 12.)  In part of the ruse—likely contemplated with (at least) 

Wyatt in advance—Cuevas tried to suggest that authorities must have found Duran’s DNA 

at the scene.  (Exhibit H7, at p. 12.) 

Then, once again, Cuevas returned to theme that Duran’s honesty with him would 

determine whether he could clear Duran with Mafia leaders, and that any failure to be 

truthful could boomerang and bring problems to Cuevas for supporting Duran: 

Q.  No, what we gotta do is right now we got time to talk.  We gotta fucking 

figure out what we got--what we can do for you.  First of all, make sure you 

are . . . [muffled/inaudible].  I assure you that part of you being here is 

everything is going to be alright.  Just don’t talk about it like . . . 

[muffled/inaudible]. 

A.  [muffled/inaudible]. 

Q.  No.  And don’t fucking lie to me, holmes, and you need to fucking be 

straight up with me about everything that’s going on so I can have your back.  
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So--‘cause if you give me a half-ass story, and I go to them, and, “Oh, this is 

why I cleared him.”  “Well, what the fuck you mean cleared him?  For 

what?”  Well, that’s a half-ass story.  So basically . . . [muffled/inaudible].   

[muffled/inaudible conversation--multiple parties speaking]   

A.  [muffled/inaudible] Don’t give you no half assed story . . . 

Q.  [muffled/inaudible].  Don’t give me no half-ass story.  Okay.  Tell me 

exactly what happened.   

A.  Okay.  [muffled/inaudible]. 

Q.  From day one to-to-to-to present. 

A.  Okay.  This dude . . . [muffled/inaudible].  The heina . . . 

[muffled/inaudible] [pause w/ various background noise] 

[muffled/inaudible].  (Exhibit H7, at pp. 13-14.) 

Cuevas then applauded Duran for his honesty in affirming that one of the 

accomplices was an individual called “Creature:” 

Q.  And the only one that was with you guys was Downer, and Creature, and 

you? 

A.  [muffled/inaudible]. 

Q.  Okay.  So now you figured out who the fucking rat is.  See how we’re-

we’re-we’re being truthful . . . 

A.  [muffled/inaudible]. 

Q.  . . . here, and we figure out who the rat is.  The fucking rat is Creature.  

[muffled/inaudible] . . . and if anything, Creature probably got whacked 

already so he’s cooperating.  You know what I’m saying? 

A.  Yeah, I understand what you’re saying.  (Exhibit H7, at p. 15.) 

 This, in turn, led to a conversation about killing the “fucking rat,” and Duran’s 

response indicated he was a willing participant in the plot to kill: 

Q.  So Creature’s the only one that can identify you.  So what we gotta do, 

we gotta find out where Creature’s at, and what do we gotta do to him? 

A.  Take care of him. 

Q.  Exactly.  That’s where I come at.  That’s where I can help you out.  

That’s . . . [muffled/inaudible].  Honestly, we-we don’t have to clear him.  

[muffled/inaudible] . . . Creature . . . [muffled/inaudible].  We don’t have to 

clear him.  I’m not . . . [muffled/inaudible] . . . Downer.  Downer I don’t 

think . . . [muffled/inaudible]. 

A.  He gots money.   

Q.  Huh?   

A.  He has money.   

Q.  Can you get ahold of him?   

A.  [muffled/inaudible] . . . through my sister. 
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Q.  Through your sister? 

A.  [muffled/inaudible]. 

Q.  Huh? 

A.  [muffled/inaudible]. 

Q.  No.  What we’ll do is I’ll help.   

A.  [muffled/inaudible]. 

Q.  If I get out I’ll call your sister, and I’ll-I’ll . . . [muffled/inaudible]. 

A.  How’m I gonna stay in touch with you?   

Q.  I’ll give you a phone number.   

A.  Yeah.  (Exhibit H7, at pp. 15-16) 

Next, the two turned to the subject of how much the participants were paid for the 

murder, and Duran told Cuevas it was $6000 for everyone who played a role.  (Exhibit H7, 

at p. 17.)  At one point, the two appeared to discuss whether Duran could come back into 

the good graces of the Mexican Mafia, and Cuevas stated that he was there to help: 

Q.  [muffled/inaudible] . . . nothing, holmes.  As long as you’re not a rat, a 

snitch, a [unintelligible], a rapist, or a child molester.  You can always come 

back.   

[muffled/inaudible conversation--multiple parties speaking]   

Q.  I--now, I-I know that I have to save you.  You were misled, basically.  

Plain and simple, you were misled, and . . .  

A.  I what? 

Q.  You were misled.  Now, I just can’t believe $6,000.  So the only people 

that were in the car were you, Downer, and Creature?  (Exhibit H7, at p. 17.) 

Cuevas pressed Duran to speak about the crime, reminding his target that Cuevas’ 

own credibility was on the line: 

Q.  I’m just waiting for this motherfucker to get in touch . . . 

[muffled/inaudible].  If anything I’ll just give it to my heina . . . 

[muffled/inaudible]. 

[muffled/inaudible conversation--multiple parties speaking]   

A.  You know, I didn’t want to really say. 

Q.  No, it’s just me.  Come on, nobody’s here.   

A.  Um, I don’t want to say.  [muffled/inaudible].   

Q.  Yeah.  The whole reason is because if I--if I come back and say, “Oh, 

well-well . . . [muffled/inaudible],” then that’s gonna make me look stupid.  

And I don’t ever . . . [muffled/inaudible] . . .  

A.  [muffled/inaudible]. 

Q.  . . . and I don’t ever . . . [muffled/inaudible]. 

A.  [muffled/inaudible].  
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Q.  Don’t trip.  You’re gonna be straight, holmes. 

A.  [muffled/inaudible]. 

Q.  If you were honest with me . . . [muffled/inaudible].   

A.  [muffled/inaudible] . . . tell him I--I’ve never . . . [muffled/inaudible] . . . 

’cause I’ve never . . . [muffled/inaudible] . . . before.  So I’m gonna tell them, 

“I take the Fifth.  I want my lawyer.”  [muffled/inaudible] . . . ”I got nothing 

to say, and I want my lawyer.”  I mean that simple.  (Exhibit H7, at pp. 19-

20.) 

Later, once Cuevas was able to convince Duran to start speaking more about the 

crime, he appeared to suggest that the Mafia would likely want to get to Begaren: “I think 

they’re gonna want that-that fucking dude that . . . [muffled/inaudible].”  (Exhibit H7, at p. 

22.)  Shortly afterward, Cuevas stated, “And-and how--and-and how did this-this Italian 

guy meet you guys?  Who--who’d he know?  Downer?  You?  Uh--you?”  (Exhibit H7, at 

p. 23.)  Eventually, Duran gave an account of the crime that appeared to be relatively 

consistent with statements ultimately given to Investigator Wyatt.  (Exhibit H7, at pp. 23-

58.)  At one point, Cuevas stated, “‘Cause if I talk to [unintelligible] and all them, and I--

and I--and I clear you . . . .”  (Exhibit H7, at p. 26.) 

 Subsequently, Cuevas made fake phone calls in which he pretended to be taking 

steps to protect Duran in apparent exchange for having spoken about the facts of the 

incident.  (Exhibit H7, at pp. 28-34.)  Cuevas can be heard stating, “Nah, it’s a big ol’ mix-

up.  That’s the thing.  Yeah, he gave me--he gave me the--he gave me the rundown what 

happened, and it was--it was--it was a--he-he got misled.”  (Exhibit H7, at p. 31.) 

 At one point in the fake call—in which Cuevas was likely speaking with Wyatt—

Cuevas appears to have deftly taken information from the detective and presented it to 

Duran as if it was from a Mafia leader.  Cuevas suggested that Duran was not being 

complete in his account, after emphasizing that completeness could mean the difference 

between life and death.  Cuevas introduced the subject matters of a million dollar insurance 

policy on the victim, which was the alleged motivation for the crime, and the fact that the 

victim was an officer (“jura”).  (Esquivel, Husband of Correctional Officer Killed in 1998 

Gets 25 Years to Life, L.A. Times (May 23, 2014), http://www.latimes.com/local/lanow/la-
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me-ln-husband-sentenced-to-25-years-to-life-20140523-story.html.)  The conversation 

proceeded: 

Q.  Got a hold of you guys and told you exactly what . . . [muffled/inaudible].  

Fucking let’s just say hypothetically he said to whack someone, some . . . 

[muffled/inaudible].  So you guys never knew she was a jura? 

A.  No.  [muffled/inaudible].   

Q.  What?  Fool, see, now you’re leaving shit out.   

A.  [muffled/inaudible].   

Q.  A million dollars insurance?  Oh, my God.  There’s money . . . 

[muffled/inaudible] . . . everything.  [muffled/inaudible]. 

A.  [muffled/inaudible]. 

Q.  A million dollars? 

A.  [muffled/inaudible].   

Q.  That’s a bad . . . [muffled/inaudible].  Okay.  [muffled/inaudible].   

[muffled/inaudible conversation--multiple parties speaking]   

Q.  [muffled/inaudible] . . . and we can fucking start.  He’s busted.   

A.  [muffled/inaudible].  (Exhibit H7, at p. 35.) 

 After the fake phone call, Cuevas reassured Duran that his word was his bond, and 

that his respected position with the Mafia would ensure that his promise of protection 

would be honored: 

Q.  [muffled/inaudible] . . . fucking pay shit for you guys.  Just don’t trip on 

yourself.  I . . . [muffled/inaudible].  Like nothing that bad can happen.  

Nothing’s gonna happen to you at all.  Okay? 

[muffled/inaudible conversation--multiple parties speaking] 

Q.  [muffled/inaudible] . . . will happen.  Don’t even trip.  My heina is 

already . . . [muffled/inaudible] . . . what’s up right here.  [muffled/inaudible] 

. . . she talked to (name?) and (name?) is gonna fucking spread the word 

about you, and they’re not gonna second guess. 

A.  No matter what? 

Q.  They’re not gonna second guess, especially it coming from me. There’s 

gonna--they’re gonna know there’s a reason why, um, I’m telling them to 

clear you.  You know what I’m saying?  So don’t trip.  Do not do anything.  

If anybody asks . . . [muffled/inaudible] . . . the hat, be like, “Hey, I don’t 

even know.”  Tell them, “Hey,” woo, woo, woo, woo.  You know what I’m 

saying?  [muffled/inaudible] . . . and then once I give you that number . . . .  

(Exhibit H7, at pp. 36-37.) 
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i.  A Reminder to the OCDA About the Illegality of the 

“Hard Candy” Scam 

 Quite clearly, prosecutors and investigators knew the scam they were utilizing 

violated the law.  Just one month after the August of 2014 ruling in Dekraai, the 

prosecution received a reminder.  In early September of 2014, the Dekraai defense team 

raised the possibility of discovery violations in Begaren via an informal discovery request 

on September 9, 2014.  (Informal Discovery Request, People v. Dekraai, Super. Ct. Orange 

County, No. 12ZF0128, filed Sept. 9, 2014, attached herein as Exhibit I7.)  The request 

described Yellin’s withholding of the recorded conversations with Cuevas and detailed 

important facts, including that trial counsel asserted he had never received informant 

discovery.  However, neither Defendant Dekraai nor any defendant or defense counsel 

could have known at that time what was on that recording.  In contrast, Yellin and his team 

were aware of the government’s illegal effort to extract confessions.  The letter also alerted 

the head of the homicide unit, Wagner—if he was not already well-aware. 

Additionally, an article about informants Cuevas and Paredes appeared in the 

Orange County Weekly one day after the discovery request was filed, and included a 

discussion of the allegations related to the Begaren case.  (Moxley, Meet OC & LA Law 

Enforcement’s Favorite Rats!, OC Weekly (Sept. 10, 2014), 

http://blogs.ocweekly.com/navelgazing/2014/09/mexican_mafia_gang_anthony_calabrese_

raymond_cuevas_jose_paredes.php?print=true.)  That article also included a relatively 

detailed discussion of People v. Calabrese, which appeared to be another case in which the 

“hard candy” scam was used.  (See Meet OC & LA Law Enforcement’s Favorite Rats!, 

supra.)  Furthermore, the article also discussed Arizona v. Fulminante (1991) 499 U.S. 

279, 310, and its significance to the conduct in that case: 

By law, informant operations cannot include inducements--including 

threats involving violence or participation in drug deals--to win confessions.  

In a key, 1991 U.S. Supreme Court case, Arizona v. Fulminante, a paid FBI 

informant posing as an organized-crime figure offered the government’s 

target protection from looming jail violence if he openly discussed his case.  

Prosecutors filed charges based on the informant’s work and won.  But the 
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high court’s justices declared the informant improperly obtained the 

confession, an error requiring reversal of the conviction. 

Despite the ban on such coercion, deputies placed Cuevas in the 

protective-custody area with Calabrese so that the wire-wearing snitch could 

offer a powerful inducement: Confess to me, and I’ll get you taken off the 

“green light” list.  Additional characters participated in the production; 

Paredes and an undercover cop later reiterated the promise to Calabrese 

during a meeting inside the county jail’s clandestinely monitored inmate-

visitor section.  (Meet OC & LA Law Enforcement’s Favorite Rats!, supra.) 

If the entire OCDA somehow inexplicably believed that threats of harm or death 

could be used by informants to get confessions, the informant discovery request and 

subsequent article certainly opened their eyes to their violations.  Of course, separate of the 

illegality of the threats, Yellin knew that the recording had to be turned over to the defense 

under Penal Code section 1054.1 and Brady.  He also knew the hidden evidence and the 

intentional law violation were relevant to the credibility of a then-uncharged accomplice 

(Duran), the credibility of the lead investigator (Wyatt), and the willingness of the 

prosecutor (Yellin) to hide favorable evidence and engage in a conspiracy in furtherance of 

that concealment.  The hidden plan and communications were also relevant to the 

voluntariness of Duran’s subsequent statements to Wyatt—after Duran was charged with 

voluntary manslaughter. 

ii.  The Refusal to Honor Penal Code Section 1054 and 

Brady, and the Significance of Wagner’s Response 

 On November 7, 2014, Defendant Dekraai filed his Motion for Reconsideration.  

The motion also included a discovery request, in which the defense discussed the 

allegations of concealment, Wagner’s recent admissions that recordings were not turned 

over, and analyzed what was known about Yellin’s concealment of evidence in Begaren.  

(Motion for Reconsideration (without exhibits), People v. Dekraai, Super. Ct. Orange 

County, No. 12ZF0128, filed Nov. 7, 2014, attached herein as Exhibit J7.)  
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Yellin’s response to the City News Service
195

 was startling: 

Yellin denied the allegations that he illegally withheld evidence about 

Duran’s statements to investigators during Begaren’s trial. 

“Begaren not only got a fair trial, he got more than a fair trial,” Yellin 

said. 

Duran’s statements to investigators corroborated other evidence 

gathered by investigators, he said. 

“It would have given (Begaren’s attorney) nowhere to go,” Yellin 

said. 

Yellin denied violating the law requiring him to turn over information 

about Duran because it was redundant.  (Ford, Orange County Mass Killer 

Fights Death Penalty, Says Investigators Lied, Patch (Nov. 13, 2014), 

http://patch.com/california/lagunabeach/orange-county-mass-killer-fights-

death-penalty-says-investigators-lied.) 

The discovery violations and Yellin’s response highlight the fact that statutory and 

constitutional provisions on discovery have not been consistently honored, as prosecutors 

keep their focus on winning while operating without any fear of the consequences for 

violating these provisions.  For Yellin, even when the violation was indefensible—Penal 

Code section 1054.1, subdivisions (b) and (f), demand that statements of a witness and 

defendant be discovered to the defense without exception—Yellin, nonetheless, denied the 

violation and created a “redundancy” exception for turning over discovery, even though 

such an exception does not exist.  

Interestingly, it appears that Wagner was present during Yellin’s interview about his 

conduct in Begaren and recognized that he needed to separate himself from Yellin’s 

defiant and untenable argument to the point that he violated his discovery obligations.  

“Wagner said the defense should have known about Duran anyway, though.”  (Orange 

County Mass Killer Fights Death Penalty, Says Investigators Lied, supra.)  Wagner had 

certainly learned through the course of the Dekraai hearings that it is one thing to commit 

discovery violations, but quite another to staunchly deny the violations once caught red-

                                              

195
 Anderson was identified as the reporter in an abbreviated version of the same story that 

appeared in the Orange County Register.  
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handed.  This statutory provision, unlike the analysis of discovery obligations under Brady, 

eliminates any individualized analysis of evidence.  Certainly, Yellin is aware of these 

provisions and the fact that no “redundancy” exception exists.  On the other hand, if after 

more than two decades of prosecuting cases, he not does understand the clear discovery 

mandate of Penal Code section 1054, then the discovery disaster that pervades the OCDA 

is even worse than already identified. 

3.  Examining Yellin’s Actions in the Context of Other Statements About 

Discovery Compliance 

 One of the central questions in this motion related to the OCDA is whether the 

agency has inculcated a culture that diminishes the importance of discovery compliance to 

the point that there is insufficient certainty that the prosecutors and those who work with 

them will turn over evidence as required by statute and the Constitution.  Yellin’s decision 

to conceal and his response when caught are certainly startling.  But, perhaps more 

concerning is the fact that he has attested to the state of discovery compliance in his own 

cases and those of his office—often with greater fervor—while he was nevertheless 

concealing critical evidence in Begaren (and another case yet to be discussed).  The ability 

to express self-righteousness and fervently deny any and all wrongdoing while engaged in 

concealment is the clearest indicator that no defendant’s counsel can reasonably have any 

faith that Yellin will comply with discovery.  Murphy’s repeated and angered contention 

that Sanders has wrongfully accused Yellin of misconduct—when the evidence is 

incontrovertible that this is exactly what has occurred—offers clarity to Murphy’s own 

perspective on a prosecutor’s discovery responsibilities. 

Considering the jailhouse informant concealment that he himself has undertaken 

since 2012, Yellin’s comments and analysis of the Dekraai litigation illustrate why it is 

simply impossible for a defendant to have any reasonable faith in discovery compliance in 

one of his cases.  Soon after the allegations came to light, Yellin expressed his belief that 

allegations were untrue, while giving the county’s criminal justice system his own clean 

bill of health.  An article in the Orange County Register stated, “Larry Yellin, an Orange 
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County prosecutor for almost 20 years, said the District Attorney’s Office follows the 

rules, and defense attorneys can trust prosecutors to do the right thing.”  (Hartley et al., 

Dekraai Hearings on Evidence Could Have Ripple Effect, O.C. Register (Apr. 26, 2014), 

http://www.ocregister.com/articles/evidence-611494-prosecutors-defense.html.)  He added 

that “he’s confident Sanders’ allegations are untrue and the relationship between defense 

lawyers and prosecutors will return to normal.”  (Dekraai Hearings on Evidence Could 

Have Ripple Effect, supra.)
196

  The statements are certainly reflective of and consistent 

with the OCDA’s goal in addressing what came to light since the allegations were first 

made.  Of course, Murphy, Wagner, Yellin, and their colleagues yearn for an environment 

in which their word is not questioned and defense attorneys assume that local prosecutors 

honor constitutional and statutory discovery obligations when either are implicated.  

Yellin’s statements to the press—when examined alongside his discovery practices in two 

homicide cases—offer significant evidence of the disconnect between what local 

prosecutors say about their discovery practices and what occurs in reality.  

In September of 2013, Yellin knew he had won a conviction against Nuzzio 

Begaren, relying heavily on the testimony of co-conspirator Duran.  But in the event that 

Yellin had repressed his non-disclosure for two years despite calling Duran as a witness 

and questioning Wyatt directly about the orchestrated plan for Duran to have contact with 

only one other inmate at the Orange County Jail, Yellin was about to receive another 

opportunity to correct any possible error.  Begaren’s new counsel Arpa Stepanian filed a 

                                              

196
 On multiple occasions in both oral and written statements, Murphy has suggested that 

his opposing counsel has raised Yellin’s discovery violations as a retaliatory gesture for his 

colleague, expressing criticism of the Dekraai litigation.  The logic is lacking for two 

reasons: (1) because criticism by members of the OCDA would be fully expected and 

hardly distinguishes Yellin from his brethren; and (2) no defense attorney would expect a 

warm reception to the issues raised.  Moreover, considering the number of prosecutors 

discussed in motions in both Dekraai and Wozniak, Murphy does not truly believe that 

Yellin’s conduct would have been omitted from motions if he had not spoken on behalf of 

his office and colleagues. 
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Motion for New Trial on May 22, 2014, attacking a jury verdict that relied in part upon 

Duran’s testimony.  (Motion for New Trial (without exhibits), People v. Begaren, Super. 

Ct. Orange County, No. 12ZF0139, filed May 22, 2014, attached herein as Exhibit K7.)  Of 

course, new counsel had the right to know exactly what Duran said to a government agent 

on the same day he was questioned by Wyatt and Yellin.  Furthermore, if the non-

disclosure was unjustified, counsel could have powerfully bolstered his argument for a new 

trial by asserting that an agreement between the prosecutor and lead investigator to hide 

legally mandated discovery from the court, counsel, and jurors, would have warranted a 

new trial—a new trial that may very well be required at this time. 

Furthermore, there are additional, contemporaneous events, which seemingly should 

have also propelled Yellin to finally turn over discovery of communications between 

Duran and the informant.  On May 21, 2014, the court and counsel in Dekraai discussed 

calling Yellin’s fellow homicide prosecutor, Deputy District Attorney Michael Murray, to 

testify about his failure to turn over discovery to two capital defendants, Alberto Martinez 

(“Martinez”) and Armando Macias (“Macias”)—discovery, which included statements 

made to Oscar Moriel.  (Exhibit C, at pp. 4681-4682.)  Two days after the subject of 

Murray testifying in the Dekraai hearings was discussed, Yellin successfully argued 

against Begaren’s Motion for a New Trial—the final roadblock before the defendant was 

then sentenced to life without possibility of parole.  (Exhibit E7.) 

If Yellin miraculously had somehow missed what was transpiring with Murray, he 

certainly was well-aware of it when Murray testified on May 27, 2014—leaving ample 

time for Yellin to admit to error and recall the case.  (See generally Exhibit C, at pp. 4772-

4804.)  Having failed to turn over mandated discovery, the failure to remedy the violation 

in this context offers further, compelling evidence of an office (and a unit) that can be 

counted on to comply with informant discovery obligations only when they are forcibly 

dragged into it. 

4.  Yellin Faces Issues of Informant Misconduct in Capital Case 

In yet another strange twist, in the very same time period that Yellin was addressing 
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the new trial motion in Begaren and speaking out against the allegations made in the 

Dekraai hearings, he was becoming embroiled in a separate informant controversy in 

another special circumstances murder case he was handling.  As previously discussed, 

Yellin was the prosecutor in People v. Richard Ramirez, and in May of 2014 was preparing 

for a re-trial of the penalty phase.   

On May 28, 2014, one day after Murray testified in hearings in this courtroom, 

Ramirez filed a motion to continue the trial date in his case, asking for additional time to 

permit the defense to further investigate whether the OCDA and the OCSD had directed 

informant Alexander Frosio to attempt to obtain aggravating evidence in that case.  

(Exhibit F3.)  Investigation reports from Frosio and other inmates, which indicated Frosio 

had been directed by jail staff to attempt to get damaging evidence from Ramirez, were 

attached to the motion to continue.  (Exhibit F3.)   

In responding to the issues raised in Ramirez, Yellin again took the opportunity to 

criticize the Dekraai litigation, implying that it was inciting defense counsel to waste time 

probing issues of informant wrongdoing: 

Mr. Yellin:  I guess welcome to Orange County 2000 and 14.  A couple of 

things I’d like to -- 

The Court:  Actually it’s the rabbit hole looking through the looking glass.  

Go ahead.   

Mr. Yellin:  That’s probably more accurate.  (Reporter’s Transcript (Pretrial 

Hearing), People v. Ramirez, Super. Ct. Orange County, No. C-53262, May 

20, 2014, p. 1815, attached herein as Exhibit L7.)
197

 

                                              

197
 The response of the court—one of cynicism about allegations of informant related 

wrongdoing by the OCDA and OCSD—is yet further proof of how difficult it remains to 

convince local prosecutors that there will be serious consequences for their discovery 

violations.  These comments were made, after all, by the exact same court that had heard 

the Vega and Rodriguez trials and had been left in the dark about stunning discovery 

violations in both cases.  When the court made these comments, it was well-after the 

discovery violations had been described in detail in moving papers filed in Dekraai and 

after many of the key witnesses had testified about failures to provide discovery in cases 

heard by that court. 
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Later, Yellin voiced indignation that there was even a hint of wrongdoing on his 

part or that of his prosecution team.  In a published article, Yellin spoke about allegations 

that the prosecution team had coordinated contact between Ramirez and Frosio—the 

critical prosecution witness in People v. Govey before dismissal of the charges.
198

  As 

previously discussed in the section addressing Frosio’s informant work, Yellin exclaimed, 

“There is no informant; it is a public defender fantasy.”  (DA’s Improper Disclosures to 

Cost County Nearly $630K, supra.)   

The problem with believing such self-righteous attestations is revealed in cases like 

Begaren.  If Begaren’s counsel had turned to Yellin in Begaren and asked whether there 

was an informant in the case—a year before any matrix had come to light—is there any 

doubt that he would have self-righteously rejected the possibility if he believed he would 

not be revealed as a liar? 

Yellin continued to espouse anger over the next month, expressing resentment that 

the defense would even suggest that he had any role in withholding discovery or that he 

had not complied with his discovery obligations.  An Opposition to Defense Motion to 

Continue, filed on June 19, 2014, submitted under Yellin’s signature, included the 

following, in response to an allegation that “information related to this investigation had 

been discovered to the defense in an untimely and incomplete fashion:” 

Again, this claim is patently untrue, offensive, and ironic.  Untrue, 

because the People have provided every report the defense is legally 

entitled to, offensive because in 20 years practicing law in Orange 

County I have never been accused of any discovery violations or any 

other prosecutorial misconduct.  (Exhibit B3, at pp. 4-5, emphasis 

added.) 

At a hearing date the following day in Ramirez, Yellin stated the following: 

                                              

198
 After delayed discovery of Frosio’s informant background (more than two years) and 

contentious litigation surrounding those delays, on September 22, 2014, the prosecution 

dismissed the charges supported by Frosio’s claims—instead of turning over TRED 

records related to Informant Frosio—and two days later, dismissed the remainder of the 

charges. 
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I am not a Public Defender Investigator.  I am extremely well 

aware of my obligations under the discovery statutes as well as Brady, I 

have honored them, I have honored them in this case, I have honored 

them in every case, and that’s the extent of which I am going to cooperate 

with the defense on this folly.  (Reporter’s Transcript (Pretrial Hearing), 

People v. Ramirez, Super. Ct. Orange County, No. C-53262, June 20, 2014, 

p. 1874, emphasis added, attached herein as Exhibit M7.) 

Three days later, the City News Service reported the following: 

Senior Deputy District Attorney Larry Yellin was angered by 

allegations that he did not comply with his obligations to turn over evidence 

to defense attorneys, known in court terms as a Brady violation. 

 “That’s not how I do business,” Yellin told City News Service.  

(Arévalo, Lawyers in Dekraai Case Still Arguing over Role of Jailhouse 

Informant, Patch (June 23, 2014), 

http://patch.com/california/losalamitos/lawyers-in-dekraai-case-still-

arguing-over-role-of-jailhouse-informant.) 

 Yellin’s ability to express unmitigated self-righteousness while making utterly false 

claims about his discovery practices should have been seen as intolerable to those who 

work on both sides of the counsel table—especially so, once the concealment in Begaren 

was fully understood in late 2014.  But the response of the OCDA, including prosecutors 

such as Murphy and Wagner, has been nothing of the sort.  As noted, Murphy seethes that 

Yellin has been accused of misconduct—but Murphy’s defense of Yellin’s action, and 

inability to see what he has done as serious misconduct, only further demonstrates that he 

shares the same belief structure.   

B.  Wagner’s Response to the Discovery Violations 

 During the hearings, the defense presented evidence that Deputy DA Erik Petersen 

has concealed evidence from defendants in homicide cases.  It has now been conceded that 

that significant discovery was not turned over.  However, he has still denied intentional 

wrongdoing, claiming instead that it was the result of his failure to review the discovery in 

his cases to determine what should be provided to defendants.  Moreover, Petersen has 

continued to prosecute serious cases, including the Operation Black Flag cases previously 

discussed.   
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Just one month after the hearing, Wagner realized—if he had not already—that a 

deputy in the unit he supervised had not turned over discovery, which was unquestionably 

required by California statute, and yet claimed that he was correct in not doing so.  

Wagner’s response to what occurred in Begaren corroborates that the culture of 

concealment does exist and is actually desired. 

1.  The Unwillingness to Disclose Discovery Violations and Misconduct 

Identified in Begaren  

a.  Wagner’s Response to the Violations Corroborates an Office’s 

Perspective on Discovery Responsibilities 

 The prosecution has chosen throughout the proceedings to frame their discovery 

violations as “errors” without constitutional implications.  As will be discussed, Wagner 

testified that Senior Deputy District Attorney Michael Murray had committed an error by 

withholding statements by Armando Macias to Oscar Moriel from Macias and his capital 

co-defendant, but assured the court that a statutory discovery violation had occurred and 

not a Brady violation.  (Exhibit C, at pp. 4708-4709.)  Wagner also participated in an 

internal investigation in which the key witnesses were questioned about the allegations in 

the Motion to Dismiss.  He admitted that there were no reports written and no discovery 

made to any defendant regarding what was stated, claiming that there was not a single 

statement made that implicated Brady.  Of course, the traditional method of Brady 

compliance via reports or recordings was going to be extremely difficult no matter what 

prosecutors and officers said, as the investigators in the room did not take notes, write 

reports, or record what transpired.  

 In his analysis of what went wrong in Begaren, one could have predicted with near 

certainty how Wagner would describe Yellin’s misconduct: the prosecutor, said Wagner, 

had only committed “errors” and that (fortunately for the prosecution) it did not appear to 

be of a constitutional dimension.  Wagner wrote the following in his correspondence with 

Begaren’s appellate counsel on November 5, 2014: 
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Although the statement by R.D. to the informant is consistent with 

R.D.’s subsequent confession to the detectives, and thus disclosure would not 

seem to be constitutionally mandated, nevertheless this statement should 

have been produced to your client pursuant to PC 1054.1(f).  We regret the 

error, and have decided not to await a PC 1054.9 request from you before 

producing the recording to you.  Instead, we have decided to provide the 

statement to you forthwith for your consideration.  (Letter from Dan Wagner 

to David P. Lampkin, dated Nov. 5, 2014, attached herein as Exhibit N7.) 

Having recently escaped findings, which could have supported the dismissal of the 

death penalty in the instant matter, Wagner found himself addressing and analyzing the 

misconduct of one of the most senior attorneys in his unit.  If Wagner had indeed learned 

about it for the first time in August of 2014, he must have immediately recognized that the 

failure to turn over the recordings could not possibly have been an oversight.  Before even 

listening to the recordings himself, he seemingly would have asked questions of Yellin 

about the decisions he made and his thought processes.  Did he give answers similar to 

what he told the City News Service or did he offer a different explanation?  Did Yellin 

explain why he believed he never had to turn over the recordings?  Did he acknowledge 

that he knew since the inception of the investigation that efforts to obtain the statements 

from the defendant were unlawful?  Did he realize this before he began, and if so, why did 

he permit the operation to continue?  If he learned afterward, what steps did he take to see 

that a similar effort was not repeated in other cases?  Did Yellin make an entry in OCDA’s 

Brady file for Wyatt based upon this conduct?  Did he direct Wyatt to not repeat this 

conduct and that he must train others to not engage in similar operations?  If not, why not?  

Did Yellin tell others in the office what had occurred?  Did Yellin applaud Cuevas’ efforts 

in the consideration letter, and if so, why did he do this knowing the effort violated the 

law? 

If Wagner chose not to seek answers to these questions or similar ones, the reason is 

quite obvious: few, if any, questions would have logically resulted in responses favorable 

to Yellin or an agency already tarnished by its discovery practices.  The slogan of “less is 

more” is an appropriate one to describe the OCDA’s analysis of wrongdoing committed by 
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prosecutors and law enforcement.  In this instance, it is obvious why Yellin did not ever 

want to turn over the recording to any defendant.  The prosecution had purposefully 

engaged in conduct to violate the constitutional rights of Duran.  Even if they resolved 

Duran’s case at some point, he was entitled to have the recordings and use them to support 

his argument that subsequent statements made to Wyatt were also involuntary.  This was 

certainly not a far-fetched argument considering the temporal proximity between the 

contact with Cuevas and the interview by Wyatt, and other comments by the detective and 

Yellin during their subsequent interview that would be relevant to analysis of 

involuntariness.
199

 

Both Yellin and Wagner (upon reviewing the recording) also knew that disclosure 

of the recordings created a myriad of potential problems that could have had an impact on 

the credibility of Duran as a witness, Wyatt as an investigator, and Yellin as the prosecutor.  

Wagner commented in his letter that Duran’s statements on the recordings were similar to 

what he told the police.  (Exhibit N7.)  But after reviewing the recordings, which would 

have been required before makings an assessment about the constitutional implications of 

withholding the discovery, Wagner would have recognized that Cuevas made terribly 

troubling statements prior to Duran’s admissions.  Cuevas—certainly having been well-

instructed by Wyatt and perhaps Yellin—had used an extreme version of the “Hard Candy” 

scam, in which Duran was confronted with the potential of a Hobson’s choice of either 

speaking to Cuevas about the crime or facing the possibility of his own death at the hands 

of an organization of killers.  This coercion was also an incentive to maintain the same 

story with the police and at trial.  Thus, the Cuevas/Duran recordings were directly 

relevant to Duran’s credibility at trial.  The fact that, despite this, Wagner still continues to 

claim that the recording did not contain Brady evidence helps explain why this Court 

                                              

199
 For instance, as discussed in the Motion for Reconsideration filed in Dekraai, Yellin 

was telephoned during the interview and said, “‘You can cooperate with Detective Wyatt 

and if you’re a hundred percent honest with him, this thing is going to—it’s going to go 

away for you.’”  (Exhibit J7, at p. 32.)   
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cannot reasonably believe that the prosecution would turn over all Brady evidence in 

Wozniak. 

 Any claim by Wagner that he did not carefully review the recording—perhaps in an 

effort to extricate himself from any responsibility for what has transpired in the last two 

months—should also be carefully scrutinized.  In early August of 2014, he knew Yellin 

had withheld discovery from two defendants and was impossibly denying any improper 

concealment.  He also knew that the “Hard Candy” scam was used in at least one other 

case as well, Calabrese .  It is implausible that Wagner skipped through the recording to 

locate the discussion of the crime itself, and considered nothing else—unless he absolutely 

lacks the slightest sense of what a Brady analysis truly requires.  Of course, if the Court 

finds that Wagner did not closely study the recordings to determine whether Brady was 

implicated and that Yellin had violated it, then that is the most compelling evidence that 

Wagner can never reasonably be counted on to identify and disclose evidence favorable to 

the penalty phase in this (or any) case.   

The recordings clearly included favorable evidence that would have allowed 

Begaren to argue that Duran was led into implicating Begaren through a combination of 

threats, clues about the individuals the police suspected, and encouragement to minimize 

his role relative to that of the other suspects.  If Duran, in fact, embraced an opportunity to 

put a hit on another suspect perceived as being a “rat,” that information would have also 

enabled Begaren to argue that Duran was the mastermind of the operations and that Duran 

had a character for violence. 

This factual scenario offers another illustration of how Wagner and many local 

prosecutors apparently analyze their discovery obligations and allow themselves to 

effectively limit Brady evidence to the point that nearly no evidence would be required for 

discovery (unless it is mandated under Penal Code section 1054, which attorneys like 

Yellin refuse to recognize or worry about violating).  

Too many local prosecutors believe that they have an innate ability to reliably 

identify the guilty.  With this perspective fully in place, their effort to limit discovery is 
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aided by looking at Brady from a post-conviction vantage point.  However, it is contrary to 

the constitutional underpinnings of Brady for the prosecution to withhold exculpatory 

information in the hopes that a post-conviction court will decide that the evidence of a 

defendant’s guilt or death-worthiness is so great that the information is not material and 

thus does not warrant reversal.   

Therefore, the Supreme Court of the United States has consistently held that the 

prosecution should construe Brady obligations broadly when making pretrial discovery 

decisions: 

Unless, indeed, the adversary system of prosecution is to descend to a 

gladiatorial level unmitigated by any prosecutorial obligation for the sake of 

truth, the government simply cannot avoid responsibility for knowing when 

the suppression of evidence has come to portend such an effect on a trial’s 

outcome as to destroy confidence in its result.   

This means, naturally, that a prosecutor anxious about tacking too 

close to the wind will disclose a favorable piece of evidence.  [Citation.]  

This is as it should be.  Such disclosure will serve to justify trust in the 

prosecutor as “the representative . . . of a sovereignty . . . whose interest . . . 

in a criminal prosecution is not that it shall win a case, but that justice shall 

be done.”  [Citation.]  And it will tend to preserve the criminal trial, as 

distinct from the prosecutor’s private deliberations, as the chosen forum for 

ascertaining the truth about criminal accusations.  [Citations.]  The prudence 

of the careful prosecutor should not therefore be discouraged.  (Kyles v. 

Whitley (1995) 514 U.S. 419, 439-440.) 

Although the Due Process Clause of the Fourteenth Amendment, as 

interpreted by Brady, only mandates the disclosure of material evidence, the 

obligation to disclose evidence favorable to the defense may arise more 

broadly under a prosecutor’s ethical or statutory obligations.  [Citation.]  As 

we have often observed, the prudent prosecutor will err on the side of 

transparency, resolving doubtful questions in favor of disclosure.  [Citations.]  

(Cone v. Bell (2009) 556 U.S. 449, 470 fn. 15)   

Prosecutors such as Wagner and Yellin are precisely those the Supreme Court of the 

United States has warned against—ones who decide that a defendant is guilty and thus 

opine that hardly any evidence is exculpatory because of the strength of the prosecution’s 

case.  Therefore, there can be little confidence in their ability to discern what evidence 

should, under the precepts of the Constitution as well as common precepts of fairness and 
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ethical behavior, be turned over to the defense.  Murphy, in his strident contention that 

these attorneys have not committed misconduct demonstrates clearly the he approves of 

such discovery practices and believes the concealment practices are acceptable. 

C.  Brady Issues Separate of the Contents of the Recording 

1.  The Decision by Detective Wyatt and Yellin to Either Not Create a 

Report or Destroy It 

Very clearly there was a meeting between Cuevas and Wyatt in which they went 

over a plan to get Duran to confess.  They discussed the strategy to scare Duran by 

indicating the participants in Elizabeth Begaren’s homicide had been green lit by the 

Mexican Mafia.  Moreover, Wyatt had instructed Cuevas on the names of the suspects and 

their roles—including reference to the “paisan,” which was intended to clue Duran into 

implicating Begaren.  Additionally, as discussed above, it certainly appears that there was 

considerable contact between Duran and Cuevas before the recording was finally disclosed.  

Furthermore, Wyatt (and possibly Yellin) undoubtedly questioned Cuevas before he was 

returned to his custodial residence at the time. 

As Wagner had assumed the responsibility for determining what discovery should 

be forwarded to appellate counsel, he would have needed to find out what discovery was 

outstanding.  Wagner, therefore, must have asked Yellin for a copy of the report(s) created 

by law enforcement that discussed the direction given, summarized what was on the 

recording, and described what was captured from the target that was not on the recording 

given to appellate counsel.  If Wagner truly was attempting to get an assessment of what 

had taken place and the extent of the wrongdoing by the Begaren prosecution team, a bare 

statement by Yellin that no report was written would have been wholly unsatisfactory.  

Wagner realized that a decision to destroy the report, or not create one at all, and the 

conspiracy of the prosecution team to accomplish either of these objectives, would also 

amount to favorable evidence that needed to be disclosed pursuant Brady.  Upon hearing 

Yellin’s explanations, and possibly Wyatt’s responses to these questions, Wagner was 

himself assuming a Brady responsibility—just as he had when he participated in interviews 
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in the internal investigation of wrongdoing identified in the Dekraai Motion to Dismiss.  

(See Exhibit A.) 

The decision by Wyatt (and Yellin) to not create a report that would have added a 

paper trail to the illegal Hard Candy scam is most reasonably explained as an act in 

furtherance of a cover-up.  If, indeed, there were not additional recordings from the Orange 

County Jail of the conversations, then the absence of a report was most likely part of an 

intentional effort to hide other communications not captured on the recording, as well as to 

conceal the direction given to Cuevas. 

But the Brady implications of the concealment or destruction of the report do not 

end there.  If Wyatt chose not to write a report soon after the contact was made, this 

suggests that the Anaheim detective (and Yellin) decided almost immediately to hide to the 

extent of Cuevas’ efforts.  Additionally, there is little chance that Yellin did not speak with 

Wyatt about the creation of a report and either instruct him not to create it or plan with him 

not to write it.  Yellin knew through the course of the proceedings that he was hiding the 

Cuevas contact, and knew he was not turning over the recording, a report, or the letter of 

consideration. 

Again, the only other reasonable series of events is that Wyatt wrote a report and is 

hiding it or destroyed it with the full knowledge of Yellin.  Perhaps, most importantly, each 

of the responses that Wagner received from Yellin (and Wyatt) when he sought answers 

about the concealment of discovery should have been made available to each and every 

defendant prosecuted by Yellin or investigated by Wyatt.  Each of Yellin and Wyatt’s acts 

related to the reporting of communications, the concealment of what was learned, and the 

conspiracy between the prosecutor and detective, comprise favorable information that must 

be shared with all defendants investigated by Wyatt.  Each and every defendant prosecuted 

by Yellin—present and past—should have received evidence detailing the discovery 

misconduct in Begaren, so that they could explore what discovery may have been 

concealed in their cases and whether other litigation (including a request for dismissal of 

existing charges or a request for habeas relief) should be pursued.  Wagner knew this. 
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2.  Recognition of a Plan to Conceal Cuevas’ Role During the Trial 

In the initial discovery letter seeking evidence about Begaren and the Perkins 

operations, Sanders wrote the following: 

There are a number of unusual circumstances surrounding the 

investigation and prosecution of Mr. Begaren, and another defendant charged 

in the killing of Elizabeth Begaren, which occurred in 1998.  During the trial 

in People v. Begaren, Anaheim Detective Daron Wyatt testified that he 

arranged to have Duran transported from state prison to the Orange County 

Jail on May 22, 20 12.  Detective Wyatt arranged this movement after 

another suspect said that Duran had been involved in the crime.  The 

detective also said that Duran was permitted to have contact with only 

one other inmate while in the jail.  However, there was no mention during 

the detective’s testimony that the inmate was a Mexican Mafia shot caller, 

with a pending Third Strike case.  Detective Wyatt also did not indicate that 

the inmate, Raymond Cuevas, had been transported from a Los Angeles jail 

facility to the Orange County Jail so that the he could elicit statements about 

the murder from Duran.  (Exhibit I7, at p. 3, emphasis added.) 

If Wagner was truly interested in determining the scope and seriousness of the 

misconduct in Begaren and the extent of Yellin’s wrongdoing, Wagner must have inquired 

of Yellin and Wyatt about the fact that Yellin introduced information about Duran’s 

contact with Cuevas during the trial without disclosing Cuevas’ name or what he was 

actually doing in the jail at that time—instead leading the court, opposing counsel, and the 

jury to believe the individual was just another inmate housed at the jail.  This effort by the 

Begaren prosecution team was particularly deceptive considering that Yellin and Wyatt 

were at the same time improperly concealing the statements Duran made to the inmate.   

Additionally, the questioning in the courtroom strongly suggests that Yellin and 

Wyatt had previously discussed how to touch upon this subject matter without allowing 

anyone else in the courtroom to realize who the second inmate really was.  Quite clearly, 

this plan was created to prevent disclosure of the fact that the inmate with whom Duran had 

contact was an informant who had threatened Duran into speaking about the facts of the 

case and received consideration for his services.  A reasonable analysis of the plan was that 

if questioned about the subject of who the second inmate was, Wyatt was to overtly lie or 
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misdirect defense counsel away from the subject matter.  It is simply not credible that the 

prosecution intended to have Wyatt testify truthfully on this subject matter if the defense 

counsel hit the lottery and guessed the unnamed defendant was an informant.   

As discussed previously, Yellin told the court in Ramirez, “I am extremely well 

aware of my obligations under the discovery statutes as well as Brady, I have honored 

them, I have honored them in this case, I have honored them in every case, and that’s the 

extent of which I am going to cooperate with the defense on this folly.  (Exhibit M7, at p. 

1874.)  A prosecutor who prides himself on having his opponents believe that he honors his 

statutory and constitutional discovery obligations in every case certainly had a plan in 

place to prevent the court and defense counsel in Begaren from ever knowing the truth.  

And that plan—if counsel asked Wyatt what the inmate was doing there or what his name 

was—did not include the investigator stating, “His name is Raymond Cuevas.  He is an 

informant.  And we have been hiding his conversations with Duran since the day this 

happened.”  

Wagner realized that there was almost certainly a plan to deceive everyone in the 

courtroom regarding Cuevas.  Wagner also recognized the Brady implications of these acts 

to Begaren, Duran, and all other cases touched by the prosecutor and the investigator.  If, 

on the other hand, Wagner elected to avoid asking Yellin about his efforts at concealment 

during the trial, it was only because he—again—wanted to shield himself from another 

deception by the veteran prosecutor and the Brady responsibilities, which would result.
200

  

If indeed he did not press Yellin on this subject matter, it is yet further compelling 

evidence that Wagner has and will trade defendants’ rights to a fair trial in order to 

preserve convictions, and the reputation of his office and fellow prosecutors. 

                                              

200
 This effort to not pursue information potentially damaging to the prosecution is not 

uncommon for Wagner.  Most notably, during a May 2013 interview with Detective 

Gonzalo Gallardo of the SAPD, Gallardo told Wagner that “[t]here w[ere] times we did--

we did use informants, um, and we basically under the direction of a district attorney, we 

would use informants.”  (Exhibit B, at p. 14.) 
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a.  Questions Surrounding Wagner’s Response to Evidence of 

Other Discovery Violations by Yellin 

Wagner knew that Yellin had been caught in a significant discovery violation, 

despite his efforts to minimize it in his correspondence with appellate counsel.  But what 

perhaps is even more concerning is that Yellin’s stated position about discovery laws 

almost guarantees that similar violations have occurred throughout his career.  If Wagner 

truly believed that fair and legal discovery practices were more important than obtaining 

and preserving convictions, he would have been unable to limit himself to questioning 

Yellin about what had occurred in Begaren and Duran.  Again, this is especially true 

considering the seriousness of the concealment and the conspiracy to hide it, as well as 

Yellin’s obstinate refusal to take blame for what he had done.  Regardless of whether 

Yellin actually did not realize his conduct violated discovery laws or he was merely 

disingenuous in offering that response, Wagner would have had every reason to suspect 

that Yellin had engaged in similar misconduct in countless other cases. 

As the leader of the homicide unit, Wagner’s interest in studying Yellin’s possible 

discovery violations is highly relevant to analyzing the culture of discovery compliance 

that exists within the OCDA, and in particular, within the homicide unit.  Wagner would 

have logically inquired about Yellin’s use of Cuevas and Paredes in other instances—

unless other less noble motivations prevailed.  Additionally, lest he was again trying to 

hide from Brady responsibilities, it is inconceivable that Wagner did not at the very least 

examine the Orange County Matrix 1 of informant work by Cuevas and Paredes to 

determine whether their efforts had been hidden in at a minimum those other cases handled 

by members of his unit—including, most notably, Yellin.    

Therefore, if Yellin did not self-report the fact that he had a second case in 

which both informants were actually used, Wagner would have still seen Yellin’s 

name a second time on the matrix.  (Exhibit L6, at pp. 4-5.)  According to the matrix, 

both Cuevas and Paredes received $600 on September 7, 2012, for their efforts to 

presumably elicit a confession from Heriberto Calvillo (“Calvillo”) in Orange County 
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Superior Court case number 12CF2591.  Yellin reached an agreement with the defendant to 

plead guilty to voluntary manslaughter and receive a sentence of 22 years.  (Minutes in 

People v. Calvillo, Super. Ct. Orange County, No. 12CF2591, attached herein as Exhibit 

O7.)  Yellin prosecuted the co-defendant, Joseph Suess (“Suess”), for first-degree murder.  

Suess was convicted on March 19, 2014, and subsequently sentenced to life in prison.  

(Minutes in People v. Suess, Super. Ct. Orange County, No. 12CF2591, attached herein as 

Exhibit P7.) 

The fact that Yellin hid the informant evidence from the defendants in that case is 

confirmed by a letter dated October 5, 2014, written from Suess’ appellate counsel to 

Yellin.  Attorney Doris LeRoy (“LeRoy”) stated in the letter that “I have learned that Mr. 

Calvillo was ‘interviewed’ by a confidential informant at the jail, and that their 

conversation was recorded.”  (Letter from Doris M. LeRoy to Senior Deputy District 

Attorney Larry Yellin, dated Oct. 5, 2014, and attached herein as Exhibit Q7.)  LeRoy 

requested that Yellin provide a copy of the recorded conversation between Calvillo and the 

informant.  (Exhibit Q7.)  On December 9, 2014, Leroy confirmed to Sanders that she 

had not received discovery or a response from Yellin or any other member of the 

OCDA.  (Exhibit F11.) 

The information that Wagner learned about this concealment also amounts to Brady 

evidence and should have been disclosed to defendants prosecuted by Yellin.  What did 

Yellin provide as his explanation for concealment in that case?  Was it consistent with his 

explanation for non-compliance in Begaren?  Did the prosecution employ the Hard Candy 

scam in furtherance of obtaining statements in that case as well?  Was a report written in 

that case?  Why not?  Whose idea was it not to document the directions and 

communications?  As Wyatt was not the detective on that case, whose idea was it to 

conceal the informant evidence?    

It is unknown whether Wagner will claim that only upon reading this brief did he 

learn of Yellin’s failure to turn over recordings in both of the cases Yellin prosecuted that 

involved the use of the Los Angeles informants.  But if Wagner did not know about the 
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apparent discovery violation in Suess and Calvillo, it was simply a choice he made to 

shield himself from Brady responsibilities.  (It is also nearly impossible to believe that 

Yellin would have told Wagner he turned over the discovery when it could easily be 

proven that he did not.)  Wagner should explain what actions he has taken with regard to 

the Suess and Calvillo cases, and why he did not think it was necessary to share repeated 

acts of similar misconduct with at least counsel for Begaren, who was certainly entitled to 

know that Yellin had twice held back discovery related to these informants. 

b.  The Failure to Protect Other Defendants From Improper 

Discovery Practices 

Yellin’s misconduct in Begaren should have been deeply disturbing to Wagner for 

the reasons already discussed.  However, it was Yellin’s inability to see or admit that there 

was anything wrong with what he had done in Begaren that should have left Wagner with 

only one reasonable conclusion: he represented an unacceptable risk to the due process 

rights of every defendant he has been tasked with prosecuting.  It should also be 

emphasized that any newly created explanation for the discovery violation that may be 

prompted by this brief—particularly considering Yellin’s unwillingness to take 

responsibility or show remorse even two months after the wrongdoing was publicly 

uncovered—will never sufficiently diminish the grave danger to the justice system that his 

deeds and words have demonstrated.  And nobody should have understood just how risky 

Yellin was to the criminal justice system better than Wagner.  Yet, there is not the slightest 

sign that any of this worried him whatsoever. 

“In 2006, the [homicide] unit was restructured so that Yellin’s case load, along with 

his colleagues’, was primarily devoted to investigating and prosecuting cold cases.  Yellin 

has prosecuted close to 50 murder trials.”
201

  (Flyer, Guest Speaker Series: Larry Yellin, 

                                              

201
 Coincidentally, the flyer also notes that “Yellin will be accompanied by Sgt. Wyatt, 

Anaheim PD, with whom he works on cold cases.  Wyatt investigated the homicide of 

Elizabeth Wheat Begaren, who was killed on the 91 freeway, allegedly by gang members 

hired by her husband.”  (Exhibit R7.) 
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Orange County District Attorney, Cold Case Unit, UCI School of Law, attached herein at 

Exhibit R7.)  Certainly each of those approximately fifty defendants and the countless 

others whom he prosecuted should be informed of Yellin’s discovery practices, and his 

either deep misunderstanding about the law of discovery or his wanton disregard for it.  

Moreover, there is perhaps no category more ripe for discovery violations by a prosecutor 

approaching the subject from Yellin’s perspective, than one working with cold cases.  It is 

certainly reasonable to ask how many times during the course of working on these cases 

that Yellin decided to withhold evidence because he could contrive a redundancy exception 

that did not exist, or decided that a guilty defendant would get “more than a fair trial” with 

or without his legally mandated discovery.  Again, the prospect should have been deeply 

concerning to Wagner and anyone else who cares about a fair criminal justice system. 

 Upon reviewing the recording, Wagner realized that the attorney he was supervising 

had engaged in serious misconduct in concert with his lead investigator.  He knew by mid-

September of this year that he was supervising an attorney who also had no compunction 

about withholding discovery, or alternatively an attorney who had practiced for two 

decades without every comprehending his most basic discovery responsibilities.  

Obviously, the former option was far more likely.  Wagner had every reason to strongly 

suspect that Yellin had made serious errors in each and every one of his cases throughout 

his career.  Yellin’s obstinate refusal to acknowledge any wrongdoing only increased the 

chances that untold numbers of defendants prosecuted by Yellin had been cheated by 

Yellin’s patently wrong discovery equation.  Even if Yellin had assured him that he had 

never withheld discovery in any other case, how could Wagner have possibly accepted this 

response? 

The truth is, however, that Wagner was not losing sleep about any of the defendants 

who may have been deceived by Yellin—any more than he was concerned about whether 

Wozniak would fairly litigate informant issues in this case.  While Wagner could not 

immediately right the wrongs that Yellin had committed, he could take immediate steps to 
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limit the harm that was created, and inform pending defendants about the danger Yellin 

presented.  Sadly, he chose to do neither. 

c.  Wagner’s Decision to Delay Discovery in Begaren As Yellin 

Prosecutes Cases 

In view of what Wagner knew about Yellin in September of 2014, he had no 

reasonable option if he truly believed that defendants’ rights to mandated discovery and 

fair adjudication of their proceedings substantially outweighed protecting colleagues and 

his office’s reputation: remove Yellin from his cases and inform defense counsel of what 

he had learned from his study of Begaren, as well as other cases including Calvillo and 

Suess.  Wagner knew that Yellin had significant responsibilities between September 9, 

2014, and November 5, 2014.  During that time period, he obtained grand jury indictments 

in a special circumstance murder case and began the retrial of the penalty phase in People 

v. Ramirez.  (Minutes in People v. Cano, Super. Ct. Orange County, No. 14ZF0337, 

attached herein as Exhibit S7; Minutes in People v. Gordon, Super. Ct. Orange County, 

No. 14ZF0337, attached herein as Exhibit T7; Exhibit E3.)  On November 24, 2014, the 

jury reached a verdict in Ramirez, and recommended the death penalty.  (Exhibit E3.) 

Prior to the delivery of the Cuevas recording to appellate counsel in November of 

2014, no one (aside from specific members of the OCDA and law enforcement) could have 

known what was captured on the recording, or what was described in any reports about the 

directions given to Cuevas and the communication between Duran and Cuevas.  On the 

other hand, Wagner knew that the government initiated efforts to violate the law and 

subsequently cover up the violation, but nevertheless delayed disclosure and remained 

silent.  Wagner knew that for months the Ramirez case had been stalled over defense 

assertions that informant Alexander Frosio had been requested to obtain aggravating 

evidence to help push Ramirez further toward the death verdict he would ultimately 

receive.  In June of 2014, the court of appeal ordered the trial judge to vacate its ruling 

refusing to give the defense more time to investigate informant wrongdoing.  (Order, 
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People v. Ramirez, Super. Ct. Orange County, No. C-53262, dated June 2, 2014, attached 

herein as Exhibit U7.)  As was discussed in the Dekraai Motion for Reconsideration, 

Yellin was angry at even the hint that he had not been fully compliant with his discovery 

responsibilities.  At the same time, he assailed the credibility of informant Frosio for 

claiming that he was encouraged to collect evidence by jail staff.  He did this even though 

fellow homicide prosecutor, Senior Deputy District Attorney Jim Mendelson, called Frosio 

at the grand jury proceedings in People v. Govey, and Assistant District Attorney Beth 

Costello planned to call Frosio as a witness at the trial.
202

  The re-trial in Ramirez was 

continued.  Time qualification of jurors for the re-trial began on October 6, 2014. 

It certainly made perfect sense that Yellin wanted to avoid other information being 

learned about his misconduct in Begaren during the pendency of the Ramirez re-trial.  He 

had been railing against Ramirez’s counsel, belittling their assertions of misconduct 

involving the government and Frosio, and heralding a perfect record of never having even 

been accused of concealing discovery.  What he had done in Begaren, if revealed, would 

have raised serious questions about his prior statements and actions. 

Fortunately, the criminal justice system had one individual who was in a position to 

bring an important and necessary truth into the Ramirez proceedings: Wagner.  He knew in 

September of 2014 that Yellin had hidden evidence and conspired to keep it hidden.  He 

knew that if things went as he hoped, Nuzzio Begaren would die in prison without ever 

knowing the truth about Cuevas and Duran.  Yellin also hoped Duran could resolve or 

litigate his case without ever realizing that there was a recording, which could support a 

challenge of his statements to law enforcement.  Wagner also knew Ramirez was entitled 

to the evidence of Yellin’s informant concealment and deception, and he knew the 

information would be most helpful before the re-trial commenced.  Wagner recognized that 

if Ramirez’s defense team had this information it could litigate whether Yellin’s staunch 

                                              

202
 As this Court well-knows, those charges against Govey were dismissed in September of 

this 2014. 
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refusal to acknowledge discovery rules would render the imposition of the death penalty in 

Ramirez’s case arbitrary and capricious.   

The experienced Wagner—head of the homicide unit—faced three days of 

questioning about his discovery practices and was perfectly prepared to confirm that his 

acknowledgement of “errors” on the stand was not simply an effort to take himself and his 

case out of harm’s way.  But instead, he demonstrated one more time that winning, 

concealing, and protecting fellow prosecutors and members of law enforcement far 

outweigh a “guilty” defendant’s due process rights—even one facing death by lethal 

injection.  Hence instead, Wagner waited two months—until Ramirez’s trial was in its final 

stages—to finally send discovery to Begaren’s appellate counsel, and coincidentally never 

forwarding that same discovery to Ramirez or informing him of the peril Yellin presented 

to due process. 

It is also noteworthy that, according to a report of Duran’s interview obtained by 

counsel for Wozniak, Special Handling deputies Garcia and Grover attended the interview 

of Duran.  (Report of Detective Daron Wyatt, dated June 9, 2012, attached herein as 

Exhibit V7.)  The presence of these officers cannot be understated.  The representations in 

the TRED records, likely made by Garcia or Grover, may provide insights about what 

occurred with the informant target, and reflect upon their credibility in the instant matter.  

Additionally, depending upon the explanation for why evidence of the informant contact 

involving Duran was not turned over, the fact that two Special Handling deputies with a 

history of deception were involved in the operation may be highly relevant. 

Wagner, Yellin’s supervisor, acknowledged to Sanders on October 10, 2014, that 

Yellin did not provide any discovery to Begaren’s counsel related the use of an informant 

with Duran.
203

  (Letter from Assistant Public Defender Scott Sanders to Assistant District 

                                              

203
 As Attorney Sanders has made it clear that the defense will seek discovery related to 

informant contact with Duran, Wozniak is proceeding under the belief that if the 

prosecution possessed a legal or factual explanation for why discovery was not provided, it 

would have communicated its justification. 
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Attorney Dan Wagner, dated Oct. 23, 2014, attached herein as Exhibit W7; Declaration of 

Counsel in Support of Motion for Discovery, People v. Dekraai, Super. Ct. Orange 

County, No. 12ZF0128, filed Nov. 7, 2014, attached herein as Exhibit X7.)  On November 

6, 2014, Sanders asked, via an e-mail, whether the OCDA believed there was any legal or 

factual justification for the failure to provide informant discovery in Begaren.  (E-mail 

correspondence between Scott Sanders and Dan Wagner, dated Nov. 6, 2014, attached 

herein as Exhibit Y7.)   

Defense counsel for Begaren did not know that the only inmate with whom Duran 

could speak while at the Orange County Jail was apparently a government informant, a 

Mexican Mafia shot caller, and a defendant looking to work off a pending third strike case.  

And, of course, Wyatt never indicated in his testimony that Informant Raymond Cuevas 

had been transported from a Los Angeles jail facility to the Orange County Jail so that he 

could elicit statements about the murder from Duran. 

Begaren’s counsel, Salvatore Ciulla, would have certainly wanted to know what was 

communicated between Duran and Cuevas for numerous reasons.  The information would 

have been relevant to whether Duran denied participating in the crime, told the same 

version and then refused to admit his conduct to the police, or whether he told a different 

version altogether.  His statements—perhaps then communicated from Cuevas to 

Paredes—may have also explained unusual communications between Yellin and Duran 

during Duran’s interview. 

The May 23, 2012 interview of Duran, Wyatt stalled as Duran suggested that he 

might not agree to answer further questions.  Wyatt brought Yellin into the conversation 

via speaker phone, and Yellin told Duran, “‘What we’re looking for is a witness, a witness 

will not have that number on him.’”  (Exhibit G7, at p. 131-132.)  The context suggests that 

the “number” was “187,” indicating that Duran would not face a murder charge, alleged 

pursuant to Penal Code section 187.  (Exhibit G7, at pp. 130-132.)  Yellin also stated, 

“‘You can cooperate with Detective Wyatt and if you’re a hundred percent honest with 

him, this thing is going to – it’s going to go away for you.’”  (Exhibit G7, at p. 132.)  This 
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comment suggested that cooperation could mean that Duran would not face any charges 

despite his significant role in a special circumstances murder. 

Was this stunning offer of consideration prompted by conversations with Cuevas in 

which Duran denied his involvement in the crime, pinpointed Begaren’s role, or minimized 

what part he played?  Of course, whatever Duran said to Cuevas had to be discovered to 

Begaren, pursuant to Penal Code section 1054.1, subdivision (a), and to Duran, once he 

was charged in the crime, pursuant to Penal Code section 1054.1, subdivision (b).   

In Roland v. Superior Court (2004) 124 Cal.App.4
th

 154, hereafter Roland, the court 

addressed whether California’s statutory discovery provisions require parties to disclose 

oral statements of witnesses they intend to call at trial.  In Roland, the defendant asserted 

that he was not required to turn over to the prosecution oral statements from a testifying 

witness.  Specifically, the trial court ruled that the defendant was required to inform the 

prosecution of any relevant statements of witnesses, regardless of whether the statements 

were memorialized in written reports, pursuant to Penal Code section 1054.3.  (Id. At p. 

160.) 

The court of appeal agreed with the trial court, stating: 

We conclude the latter interpretation is more reasonable because it 

comports with the voters’ intent to promote the ascertainment of truth in 

trials by requiring timely pretrial discovery of all relevant and reasonably 

accessible information.  [Citations.]  This objective is achieved only if 

section 1054.3 is interpreted to require not only the disclosure of relevant 

written and recorded statements of intended witnesses, other than the 

defendant, but also the disclosure of relevant oral statements communicated 

directly to counsel by such a witness or communicated to counsel via an 

investigator or some other third party.  (Id. At pp. 166-167.) 

The appellate court thus held that the language of the statute requires disclosure of all 

relevant statements, including oral statements by witnesses whom the party intends to 

have testify at trial.  (Id. At pp. 167-168.)  In reaching its decision, the court emphasized 

that the required disclosure of oral statements is consistent with the voters’ intent in 

passing Proposition 115, which was created to make sure that both parties obtain the most 
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information possible, helping to ensure that both parties are prepared and that the truth is 

ascertained at trial.  (Id. At pp. 161-162.) 

Lest there be any question whether the ruling was limited to defense discovery, the 

court stated, 

Interpreting section 1054.3, and concomitantly section 1054.1, to include 

witnesses’ oral statements contained in oral reports to counsel will help 

ensure that both parties receive the maximum possible amount of information 

with which to prepare their cases, which in turn facilitates the ascertainment 

of the truth at trial.  This objective is undermined if oral statements reported 

to counsel are excluded from the statute’s disclosure requirement.  (Id. At p. 

165, emphasis added, footnote omitted.) 

For defense counsel in Begaren, evidence of concealment by Wyatt and Yellin was 

highly relevant to the credibility of the prosecution team in all aspects of the case, 

including whether they turned over other evidence helpful to the defense and whether the 

agreement between Duran and the prosecution was fully disclosed.  The latter issue was 

particularly important, because of the unusual fact that a co-conspirator testified before the 

grand jury and at trial without counsel, without an immunity agreement, and without any 

firm assurance about what his cooperation would mean about his own criminal 

prosecution—charges not having been filed yet at the time of his testimony.  (Exhibit G7, 

at pp. 104-105.)  Duran said, “I will say it plainly, I am trusting that I won’t get life.  Is it 

possible?  Yes.  I’m not in control of my life right now.”  (Exhibit G7, at p. 105.)  Less 

than two weeks after he testified, Duran’s purportedly blind trust paid off in spades.  He 

was charged—not with special circumstances murder—but with voluntary manslaughter 

and robbery, even though the statute of limitations for those charges had lapsed.  (Exhibit 

F7.)   

On March 30, 2015, Duran pled guilty to solicitation of murder (Pen. Code § 

653f(b)), and the People dismissed the voluntary manslaughter and robbery charges.  

(Exhibit F7.)  Pursuant to the Tahl form filed in Duran, “Parties stipulate [Duran] will 

receive actual and conduct credits from 5-22-2012” and “[Duran] waives statute of 

limitations for amended charge.”  (Tahl, People v. Duran, Super. Ct. Orange County, No. 
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13NF2208, filed May 15, 2015, attached herein as Exhibit Z7.)  Sentencing was set over 

for May 15, 2015—thereby allowing Duran to accumulate sufficient custody credit to 

deem “Defendant’s prison term . . . served.”  (Exhibit F7.)  Hence, just like Palacios, the 

OCDA was able to avoid discovery of informant statements by allowing Duran to plead to 

a lesser offense with time served. 

XLIII.  People v. Anthony Navarro; People v. Alberto Martinez; People v. Gerardo 

Lopez; and People v. Armando Macias (02NF3143) 

A.  People v. Anthony Navarro 

In People v. Navarro, the OCDA alleged that the victim, David Montemayor 

(“Montemayor”), was killed after being shot at by Gerardo Lopez (“Gerardo”)
204

 and 

Armando Macias.  (People v. Gerardo Lopez (July 23, 2007, G037163) 2007 

Cal.App.Unpub.LEXIS 5942, at p. *2, attached herein as Exhibit X8.)  After the shooting, 

Gerardo and Macias got into a truck driven by Alberto Martinez and a police chase ensued.  

(Exhibit X8, at pp. *2-3.)  Finally police stopped the truck and arrested Gerardo, Macias, 

and Martinez.  (Exhibit X8, at p. *3.)  When searching Martinez, police found a piece of 

paper with an Automobile Club membership number on it belonging to Anthony Navarro.  

(Exhibit X8, at p. *3.)  Police also found a cell phone in the car registered to Navarro’s 

girlfriend and a speaker box with Navarro’s moniker, “Droopy,” written on it.  (Exhibit X8, 

at pp. *3-4.)  Police searched Gerardo’s home and found items referencing the Pacoima 

Flats gang along with a “gang ‘roll call’ attendance list,” which included the name 

“Droops.”  (Exhibit X8, at pp. *3-4.)  The police then searched Navarro’s home and found 

items referencing the Pacoima Flats gang and the name “Droops” and “Droopy,” as well as 

the title to the truck used in the murder (which was in the name of Daniel Chaidez).  

(Exhibit X8, at p. *4.)  They also found a piece of paper with Montemayor’s address and 

telephone number and the words “one hand” (Montemayor was missing an arm) in 

Navarro’s car.  (Exhibit X8, at p. *4.)  

                                              

204
 Gerardo Lopez will be referred to by his first name, “Gerardo,” to avoid confusion. 
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Navarro was charged with recruiting fellow gang members to commit a murder-for-

hire.  (Navarro v. Superior Court (Sept. 27, 2006, G036954) 2006 Cal.App.Unpub.LEXIS 

8580, at p. *2, attached herein as Exhibit Y8.)  However, at least as recently as two years 

before his arrest, he had been working for the Federal Bureau of Investigation (“F.B.I.”) as 

a confidential informant.  (Exhibit Y8, at p. *2.)  He also worked as an informant for the 

Los Angeles Police Department and the Bureau of Alcohol, Tobacco, and Firearms.  

(Reporter’s Transcript (Trial), People v. Navarro, Super. Ct. Orange County, No. 

02NF3143, Sept. 18, 2007, p. 3304, attached here to as Exhibit Z8.)  Navarro asked the 

F.B.I. to provide information about his work for them which they initially declined to do.  

(Exhibit Y8, at p. *2.)  Ultimately, the court ordered the prosecution to ask the F.B.I. to 

release the records.  (Exhibit Y8, at pp. *2-3.)  One of the documents the F.B.I. ultimately 

released said that “‘another reliable Confidential Informant’” had told the F.B.I. in 

September of 2000 that Navarro’s “‘life was in danger because various gangs and their 

members believe [Navarro] is cooperating with the Los Angeles Police Department.’”  

(Exhibit Y8, at p. *3.)  According to the F.B.I.’s own records, the informant “‘stated that 

word on the street has spread to such an extant [sic] “that it is only a matter of time before 

they get him.”’”  (People’s Brief in Opposition to Defendant’s Motion to Disclose Identity 

of Confidential Informant, People v. Navarro, Super. Ct. Orange County, No. 02NF3143, 

filed Nov. 14, 2005, p. 2, attached herein as Exhibit A9.)
205

  

Navarro then filed a motion requesting the name and address of this informant.  

(Motion to Discover Identity of Informant, People v. Navarro, Super. Ct. Orange County, 

No. 02NF3143, filed Nov. 8, 2005, attached herein as Exhibit B9.)  He argued that his 

extensive history as an informant was well-known by the time the crime was committed, 

such that it would be impossible for Navarro to recruit Gerardo, Macias, and Martinez.  

                                              

205
 Although the People’s Brief in Opposition was originally filed under seal, it was 

included as an exhibit in the People’s Return to Petition for Writ of Prohibition, People v. 

Navarro, Cal. Ct. App., No. G036954, filed June 26, 2006. 
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(Exhibit B9, at p. 4.)  In fact, his informant status was such a well-known fact that Navarro 

argued he was on a green light list and that numerous attempts had been made on his life.  

(Exhibit B9, at p. 4.)  The existence of an additional confidential informant—especially 

one described by the F.B.I. as “reliable”—further corroborated Navarro’s position and 

greatly discredited the prosecution’s theory, which was that Navarro was a leader in the 

Pacoima Flats gang who recruited and instructed lower ranking gang members to commit 

the crime.  (Exhibit Z8, at p. 2.)  As counsel for Navarro argued in his motion: 

Clearly the informant was percipient to Mr. Navarro’s participation and 

leadership or lack there of, of fellow gang members and Mexican mafia.  He 

has information that the co-defendants would not take orders from Mr. 

Navarro rather they would kill him if they had the opportunity to do so.  

(Exhibit B9, at p. 10.) 

Deputy District Attorney Dan Wagner responded by arguing that Navarro had failed 

to establish the materiality of the confidential informant, and claiming that the F.B.I. was 

refusing to reveal the informant’s identity of the confidential informant.  (Exhibit A9, at 

pp. 1-2.)  The prosecution’s argument against materiality was based on the premises that 

the informant’s statement was “stale” (two years old), that there was “a substantial amount 

of evidence” that Navarro “‘cleared his name’” after being rumored to be an informant,
206

 

and that Navarro had a close relationship with his co-defendants.  (Exhibit A9, at pp. 1-2.)  

Wagner further argued there was no evidence that this confidential informant knew the 

state of mind of Gerardo, Macias, or Martinez.  (Exhibit A9, at p. 5.)   

The trial court denied Navarro’s motion to compel the disclosure of the informant’s 

name and address.  Navarro filed a writ petition in the court of appeal and Wagner filed an 

informal reply brief reiterating the same arguments he had made at the trial court level.  

(People’s Informal Reply, People v. Navarro, Cal. Ct. App., No. G036954, filed May 8, 

2006, pp. 5-6, attached herein as Exhibit C9.)  The court of appeal agreed with the defense 

                                              

206
 The “substantial evidence” in question was an F.B.I. memo from 2001 in which 

Navarro reportedly told his F.B.I. handlers that he “got things straightened out” with three 

Mexican Mafia associates with whom he had a problem.  (Exhibit A9, at p. 8.) 
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that the prosecution had a duty to disclose “‘all pertinent information which might assist 

the defense to locate a [confidential informant]’ who is [also] a material witness.  

[Citation.]”  (Exhibit Y8, at p. *4; quoting Eleazer v. Superior Court (1970) 1 Cal.3d 847, 

851.)  However, the court of appeal also held that the prosecution did not have the duty or 

ability to compel a separate government agency—in this case the F.B.I.—to disclose that 

information.  (Exhibit Y8, at pp. *5-7.)  It also expressed “doubt [that the] defendant met 

his burden” of showing that this confidential informant was a material witness, because the 

court did not believe the informant’s testimony might exonerate Navarro.  (Exhibit Y8, at 

pp. *8-9.)  The writ was, therefore, denied and Navarro proceeded to trial without being 

able to contact the informant.  (Exhibit Y8, at p. *10.) 

 During his opening statement on September 18, 2007, Henry Halpern, counsel for 

Navarro, described that the evidence would show that Navarro had a “green light” on him 

when the murder was committed because it had gotten out that Navarro had worked as an 

informant.  (Exhibit Z8, at p. 3309.)  Navarro, in an attempt to avoid being killed, 

desperately tried to get the green light removed.  (Exhibit Z8, at pp. 3309-3310.)  

Meanwhile, he repeatedly assured law enforcement that he was handling the green light 

situation so that he could continue his career as a paid informant.  (Exhibit Z8, at pp. 3309-

3310.)  Unfortunately, he was unable to get the green light removed, which resulted in 

numerous attempts on his life.  (Exhibit Z8, at p. 3310.)  The crux of the defense theory 

was that the people planning the murder of David Montemayor would not trust Navarro 

with responsibility of the crime, and that the people, who actually killed Mr. Montemayor, 

would not take orders from Navarro: 

A few days later you will see again, once again, a letter she [Mira 

Corona] received from Felipe Vivar talking about a Tahoe and hydraulics 

and Margarita.  You will hear from a leading expert on the Mexican Mafia 

that when I first read that letter to him over the phone, and he immediately 

interpreted it for us, he will interpret it again for you here in court, that letter 

is saying to Ms. Corona the Mexican Mafia does not trust Anthony, do not 

trust him.  And there was [sic] no more phone calls to Anthony about this 

business with the robbery [of Montemayor], because she was told by her boss 

not to trust this man.  (Exhibit Z8, at p. 3313.) 
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. . . You will hear about letters that my client to these three people [his 

co-defendants Macias, Martinez, and Gerardo], and in the letters he is being 

very friendly.  In fact, he’s telling them that his girlfriend Sarah is going to 

put money on their books.   

Why would he be doing that?  He will tell you why, because he wants 

them to be happy with him, not to suspect him of anything.”  (Exhibit Z8, at 

p. 3315) 

 These statements were echoed by Navarro himself while on the stand later that very 

same day.  Navarro testified that as a result of being on the green light list he was once shot 

at while driving on the freeway.  (Exhibit Z8, at p. 3355.)  Another time his friend was 

borrowing his car and the car was shot numerous times.  (Exhibit Z8, at p. 3356.)  A third 

time, in the summer of 2002, he was shot and taken to Holy Cross Hospital.  (Exhibit Z8, at 

p. 3356.) 

 As will be discussed, questioning of Informant Moriel during the Dekraai hearing 

would eventually lead to a stunning revelation about hidden evidence in Navarro’s case.  In 

September of 2007, shortly after Navarro’s opening statement, OCSD Deputy Seth 

Tunstall recovered a shank from Alberto Martinez’s cell.  (Reporter’s Transcript (Penalty 

Phase), People v. Macias, Super. Ct. Orange County, No. 02NF3143, May 4, 2011, pp. 

2502-2503, attached herein as Exhibit D9.)  Wrapped around the shank was a “hard candy 

list” of people who were green lighted to be attacked or killed on sight.  (Exhibit D9, at pp. 

2502-2503.)  Among those on the list was Anthony Navarro.  (Exhibit D9, at p. 2506.)  

This document was never disclosed to Navarro or his defense team. 

 The prosecution’s argument at Navarro’s trial was that he ordered or directed the 

actual perpetrators of Montemayor’s murder to commit the act.  A key issue in the guilt 

phase of Navarro’s trial, therefore, was whether Navarro was suspected by the Mexican 

Mafia of being an informant and/or green lighted for assassination at the time of the crimes 

committed against Montemayor.  The defense’s position was that he was and thus other 

gang members would not take directions from him.  However, the defense was deprived by 

the court and the federal government of evidence that could have corroborated the fact that 

in September of 2000 it was well-known in the gang community that Navarro was a police 
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informant and thus his life was in danger.  The prosecution then failed to turn over the 

exculpatory evidence that in September of 2007, Navarro’s name was on a gang 

assassination list, which was being distributed in jail.  The existence of the hard candy list 

corroborated the argument that Navarro was marked for murder by the Mexican Mafia in 

2000 (when the FBI was informed of this fact) and in 2003 (when his codefendants 

attempted to kill him).  The existence of the list implied that he remained a target of the 

Mexican Mafia at a minimum through 2007.  This seven year history of Navarro’s status as 

a gang target for murder leads to the rational inference that he was not, momentarily, in the 

Mexican Mafia’s good graces at the time of the Montemayor crimes in October of 2002, 

but rather remained, as argued by the defense at trial, a known enemy of the Mexican 

Mafia from 2000 until the time of trial, despite his admitted efforts to pretend otherwise.   

 The prosecution’s failure to turn over evidence that supported the proposition that 

Navarro was known by fellow gang members as a snitch at the time of the charged offenses 

and after did critical damage to the defense in two regards.  First, it crippled the 

defendant’s ability to establish that proposition.  Second, it gave the prosecution the ability 

to argue that, far from being a target of the Mexican Mafia, the defendant was an active 

gang leader before, during, and after the Montemayor murder.  The prosecution took full 

advantage on both fronts. 

 On October 15 and 16, 2007, Senior Deputy District Attorney Dan Wagner 

delivered his guilt phase argument.  In it, despite the existence of the hard candy list, which 

listed Navarro as a person the Mexican Mafia wanted dead, the prosecutor ridiculed the 

argument that Navarro was not trusted by gang members, and asserted that he continued to 

be a gang shot caller while in jail awaiting trial: 

Some more connections between the defendant and the soldiers [the 

prosecution’s term for Navarro’s co-defendants] is the jail mail.  Quite a lot 

of that.  And it’s friendly, they are calling each other homeboy, at times it’s 

hierarchical, what I mean by that is the defendant, the tone of voice and the 

words he’s saying is he’s the boss, and he’s talking to Macias and Martinez 

as if they are his underlings.  (Reporter’s Transcript (Trial), People v. 
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Navarro, Super. Ct. Orange County, No. 02NF3143, Oct. 15, 2007, p. 5015, 

attached herein as Exhibit E9.) 

He’s a shot caller.  Somebody is out there mopping the dirty floors, doing the 

discipline in P town for the defendant and for F150, but they might not have 

enough guys for whatever job or they are too busy, that’s what the Eme 

expert, Richard Valdemar, testified to . . . .  This is a shot caller, talking 

about you need to have some soldiers ready on stand by.  So here is the 

defendant writing to Macias asking for Spooky’s number so they can get 

Spooky to help as a backup to mop the dirty floors and do the discipline out 

on the street.  (Exhibit E9, at p. 5021.) 

In disputing the defense contention that Felipe Vivar’s letter to Mira Corona was relaying a 

message not to trust Navarro, Wagner argued: 

You can say that there is a healthy skepticism or suspicion about Anthony’s 

version about something that happened concerning the Tahoe and the 

hydraulics, but it’s another thing entirely to say this [letter] means don’t trust.  

And Valdemar will even admit yes, there is no final answer, it’s a work in 

progress, there does seem to be some skepticism about Anthony’s version of 

the story.   

But you see the defense is going to say this is the centerpiece now of 

their case, after everything else they’ve tried has fallen flat, so they are going 

to keep telling you, or they have been saying, don’t trust, don’t trust, don’t 

trust, that’s what this says.  But it doesn’t.  It’s something about politicking 

and he-said-she-said and yes, it seems like they don’t believe what Anthony 

said, it’s another thing entirely to say that’s about Anthony being an 

informant for law enforcement.  But that’s the point of them saying don’t 

trust, don’t trust, don’t trust.  (Exhibit E9, at p. 5027.) 

Wouldn’t it be great if the defense could corroborate anything the defendant 

ever told you? 

. . . Certainly not the first nor the last time I’ll be saying there is no 

corroboration for the defense story.  None.  Zero.  The only thing that is 

corroborated from the defendant’s testimony is yes, he did used [sic] to work 

as an informant. . . . [T]hat’s the only thing that is corroborated.  Everything 

else is just his word.  And point after point where there is a lot of logical 

things that might be able to be used as corroboration.  There is zero.  Nothing 

is brought in and this is just another vehicle of that.”  (Exhibit E9, at pp. 

5029-5030.) 

Then, in regards to a letter written by Navarro in jail, Wagner argues: 

Question.  Is the defendant, as he writes this letter on December 11th, 2002, 

just pretending to be a shot caller?  No, he’s pretending to have four big 
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homies here to support him.  (Reporter’s Transcript (Trial), People v. 

Navarro, Super. Ct. Orange County, No. 02NF3143, Oct. 16, 2007, p. 5075, 

attached herein as Exhibit F9.) 

He really was calling shots.  He really was not just pretending and playing 

along with the other gangsters so that he could be a good loyal crime fighter 

and give all information to his handlers to stop violent crimes from 

happening.  (Exhibit F9, at p. 5076.) 

On the other hand, the claim that Navarro was the target of the Mexican Mafia’s 

green light and hence would not have been trusted by Mira Corona and other gang 

members to participate in the crime was a key component of his defense: 

I think it’s abundantly clear there was a green light.  How many of you heard 

the word “green light?”  Anybody know about that before?  Maybe you 

learned some things from this trial.  But a green light, as you’ve been told 

over and over and over again throughout the trial means basically that gang 

members, particularly the Mexican Mafia, wants you to be eliminated, killed.  

And of course, [Navarro] had a lot of reason to believe he had a green light.  

(Exhibit F9, at p. 5121.) 

But this guy is going up there and he’s making a personal plea.  That’s what 

Valdemar characterized that as.  Vivar’s letter, in no other terms, was saying 

we heard his plea that he’s not an informant.  We don’t believe him.  Don’t 

believe him.  (Exhibit F9, at p. 5127.) 

[Navarro] goes up to talk to Mr. Vivar through Corona, asks her to go in and 

talk to Felipe for him.  Corona comes back out, next thing you know she is 

getting a letter saying hey, we don’t believe his story.  He came up, told us 

his story, I talked it over with Arturo.  Remember that in the letter?  I talked 

it over with Senora Margarita.  We don’t believe him.  In other words, we are 

not satisfied he’s not a snitch.  (Exhibit F9, at pp. 5164-5165.) 

But the other reasonable inference [to be drawn from the co-

defendants’ attack on Navarro] is that they knew he was a snitch.  Is that 

unreasonable?  Think about it.  There was [sic] rumors on the street already 

in May and June, the FBI knew about it, he was shot at.  He knew about it.  

Went up to Vivar to try to get it taken off him.  Corona says they talked about 

it on the way up.  Vivar sends a letter saying we don’t believe him.  We think 

he still is a snitch.  All these things.   

Well, the People can argue all they want, but it’s not unreasonable that 

he got stabbed because they knew he was a snitch.  And if that is true, the 

other inference is, they would not go and commit a robbery at his direction.  

You don’t work with snitches unless you want to die yourself.  (Exhibit F9, 

at p. 5192.) 
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 On rebuttal, the prosecution hammered on the lack of corroboration for the 

defendant’s testimony, which included his claim that he was on the Mexican Mafia’s hit 

list: 

It shows you, though, that they [the defense] understand the value of 

corroborating the defendant’s testimony.   

Now, let’s relive in our minds how many times anything he ever 

testified to about this, this trial, this murder, was ever corroborated.  There, 

we just did that.  Zero.   

If they could corroborate what he had to say, they would have, 

because they understand the value of corroboration.  They didn’t, and you 

should draw the inference that they didn’t because they couldn’t, except for 

they brought in Ms. Almodovar and the defendant’s mother.  That’s not 

enough.  They both fell down.  (Exhibit F9, at pp. 5215-5216.) 

Obviously a green light list wrapped around a shank with Navarro’s name on it would have 

been significant corroboration of Navarro’s claim that he was a pariah to the Mexican 

Mafia.  However, the prosecution never saw fit to give that evidence to the defense. 

Nor did the prosecution give this exculpatory evidence to the defense before arguing 

in the penalty phase that Navarro informed for law enforcement only to provide himself 

with a get-out-of-jail-free card and that he remained a gang member in good standing 

throughout his life: 

Instead of taking the opportunity to change, he chose the thug life.  

This is Exhibit 150, “I’m a thug.  I’ve been a thug, and I will stay a thug,” 

parentheses, “with nice hair.”  He chose to keep representing Pacoima Flats.  

He was down for the gang.   

This is his little monument to his gang on his garage wall.  He chose 

to keep politicking his way up the Eme ladder.   

This is Exhibit 93, the Casper letter.  He’s talking about the way he’s 

politicking.  “Look at all the work I put in,” he writes to Casper, “Five 

Senores voted for me, because, you know, I do by the book and stand on 

truth.  Now all these haters can go to hell.”  That’s what he chose, because 

that’s what he wanted.  (Reporter’s Transcript (Penalty Phase), People v. 

Navarro, Super. Ct. Orange County, No. 02NF3143, Nov. 13, 2007, p. 6647, 

attached herein as Exhibit G9.) 

This argument was made on November 13, 2007—47 days after the list of Mexican Mafia 

death targets was recovered.  Navarro’s explanation that he was posing as a dedicated gang 
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member in order to first continue informing, and later to keep himself safe would have 

been supported by that list, but he never got it.  Without that evidence before the jury, the 

prosecution was able to, and did, argue with impunity that the evidence indicated that 

Navarro remained an active gang member.  The jury returned a death verdict without ever 

being told that documentary proof of Navarro’s claims existed.  

 However, when the list became useful to the prosecution in obtaining a death 

sentence for one of Navarro’s co-defendants, it was finally divulged.  Unfortunately for 

Navarro, he had already been on death row for three years by the time that the evidence 

that corroborated his claims was introduced into evidence.  On April 28, 2010, in the trial 

of Alberto Martinez, Deputy Seth Tunstall testified to seizing the green light document, 

which included Anthony Navarro’s name on the hard candy list, a list of those, according 

to Deputy Tunstall, who are “slated to be killed.”  (Reporter’s Transcript (Trial), People v. 

Martinez, Super. Ct. Orange County, No. 02NF3143, Apr. 28, 2010, p. 1842, attached 

herein as Exhibit H9.)
207

 

The prosecution then proceeded to use the hit list it withheld from Navarro to argue 

the precise theory that Navarro espoused: the list was evidence that Navarro was on a 

Mexican Mafia hit list at the time he was assaulted by his codefendants—mere months 

after the Montemayor murder: 

Then we have -- we have the hit list that Martinez is attempting to 

conceal along with the shank.  This is a longstanding conspiracy [the 

conspiracy to kill Navarro], because this is discovered in September of 2007, 

and Droopy’s name is on this . . . there is Droopy’s name, and we know that 

means -- that Droopy is on the kill list.   

You think he got there later after Martinez and his friends were 

stabbing him the cell?  You think there was a meeting then to decide he was 

going to be put on the hit list?  No.  We know that isn’t the case.  Logically it 

wouldn’t make any sense, but we know that’s not the case, because we have 

Martinez’s letter that is dated 11 days before this saying that Droopy has got 

                                              

207
 Tunstall subsequently testified in Armando Macias’ penalty phase that he did not know 

how long the names on the hard candy list had been there, but that he recognized some 

names as being on hard candy lists for at least a couple of years.  (Exhibit D9, at p. 2503). 



 

MOTION TO DISMISS - WOZNIAK 

708 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

to get taken out.  (Reporter’s Transcript (Trial), People v. Martinez, Super. 

Ct. Orange County, No. 02NF3143, May 5, 2010, p. 2189, attached herein as 

Exhibit I9.) 

The prosecution also used the withheld evidence to argue that (contrary to its argument in 

Navarro’s case that he was the shot caller and his co-defendants were merely soldiers) 

Martinez was the shot caller with whom Navarro was attempting to curry favor.  In 

referring to Navarro’s trial testimony in which he did not name Martinez as one of his 

assailants, the prosecution stated: 

We don’t know what he’s thinking at that point, and we don’t even know if 

he knows about his name being on a green light list at that point.  Maybe he’s 

trying to curry favor with somebody who he thinks might be a shot caller.  

(Exhibit I9, at p. 2230.) 

The connection between the 2003 assault of Navarro and the 2007 hit list was so clear that 

the prosecution pointed out in closing arguments of the penalty phase that Martinez’s 

possession of the list and the shank was aggravating evidence under factor (a) rather than 

factor (b): 

Now, September 25th, 2007, shank and hit list is not technically a (b) factor, 

because it’s part of the circumstances of the crime.  So we don’t double 

weigh it.  (Reporter’s Transcript (Penalty Phase), People v. Martinez, Super. 

Ct. Orange County, No. 02NF3143, May 25, 2010, p. 3329, attached herein 

as Exhibit J9.) 

 Thus, in the cases involving the murder of David Montemayor, the 

prosecution withheld evidence in one trial because it enhanced its chances of getting a 

death verdict.  It then introduced that same evidence in another trial because it enhanced its 

chances of getting a death verdict.  The trial of Anthony Navarro was, as a result, not a 

search for the truth.  Rather, it was a façade of one—a process in which the prosecution 

used the power of the state in order to hide relevant evidence and ensure that the jury 

would not hear the truth.  A death sentence imposed as a result of a trial warped by the 

prosecution’s concealment of material and exculpatory information is exactly the arbitrary 

and capricious result condemned by the Constitution.  Whether a man lives or dies cannot, 

as a matter of law or conscience, depend on whether the state decides to play fairly or 
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not.In the penalty phase of Martinez’ trial, the prosecution argued that Martinez was the 

leader of the group that murdered Montemayor: 

The other, the (j) factor is accomplice, is he an accomplice or a minor 

participant in the crime.  The defendant is a major participant in this crime.  

In fact, I suggest to you that he has a position of leadership and control.  Who 

is driving the car, who is the guy that’s driving away at 20 or 30 miles an 

hour after David Montemayor’s executed.  At that point he has control.  

Leadership?  Yeah, you can see his leadership role as well.  Standing on the 

sidewalk while the other two guys are taking care of business, him 

overseeing, making sure things are getting handled correctly, and then 

moving on to the next step, just like a good leader, a person who is making 

sure things are moving along as well as they should, while the other two are 

firing bullets, getting ready to get those guys out of there.  That’s leadership 

and control, ladies and gentlemen.  Then trying to get them away from the 

police officers who are chasing him. 

Also, if you look at his tattoos, the relative number of gang tattoos 

with Lopez and Macias and Martinez, you’re going to find that Mr. Martinez, 

I looked at the photographs, has more, and you will see Navarro who is 

higher up the food chain has more than him.  So if that’s any indication about 

the devotion or dedication that they have to the gang, well, then, obviously 

his is very well graphically illustrated. 

Yes, he is in a position of leadership and control.  (Exhibit J9, at pp. 

3309-3310.) 

The prosecution also argued that Martinez bore the sole responsibility for his conduct and 

that he could have walked away from the gang life: 

In fact, at the time that he commits this crime, this murder against David 

Montemayor, he has all the tools he needs to pick up and move out of this 

lifestyle, if that’s what he wants to do.  He’s married, he’s living out in a 

rural area with his wife and his stepdaughter, rent free at a home.  There is no 

need for him to be hanging out with the homeboys.  There is no need for him 

to be committing these crimes, unless he doesn’t like that workaday world.  

(Exhibit J9, at p. 3313.) 

Every criminal decision that he made in his life is his responsibility and his 

alone.  Every single one.  (Exhibit J9, at p. 3314.) 

Alex and Steve [Martinez’s brothers] were both deep in gang lifestyle; 

they both walked away.  It’s something the defense was fighting us on in the 

guilt phase, you can’t walk away from gang subculture.  They did.  They 

were examples for the defendant.  (Exhibit J9, at p. 3323.)  



 

MOTION TO DISMISS - WOZNIAK 

710 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

He’s got all the tools that he wants, and he throws it all away and he starts 

hanging around with the homeboys again.   

Final note, the defendant has people in his life who love and care for 

him, and he can conform his behavior when he wants to.  It’s not as if he has 

obsession or compulsion to do violent crimes.  This is something he decides 

to do, he elects, it’s a choice, and he uses violence to get things that he wants.  

(Exhibit J9, at p. 3326.) 

 For his role, the defense tried to assert in closing argument that Martinez just went 

along with the crime and was a minor participant: 

Finally, (j) factor.  Mitigation.  Defendant was an accomplice to the 

present offense, we know that.  He was the driver.  And his participation was 

relatively minor. . . . But one of the mitigating factors is if his conduct was 

relatively minor compared to everyone else, you get to consider that.  Very, 

very important in this case. . . . 

. . . Because when he was an adult, he did make choices, he made the 

choice to go with his buddies on this morning.  He made a choice to bring a 

gun loaded with him, and he made a choice to drive down here and drive 

away. 

. . . [W]hen the time, the moment of truth, when it comes to 

determining whether this guy should get the death penalty or not, the moment 

of truth, he chose not to kill anybody. 

. . . 

Not only is he not the killer in this case, because the only way to really 

truly know in someone’s heart is if they are the killer, you know they are a 

killer.  You don’t know anything about Alberto Martinez other than this, and 

what you’ve heard here, because he, what, in everything you’ve heard today, 

he has never laid his hands on anyone.  And we are going to kill him?  We 

want him to get the death penalty?   

In all the aggravating factors, the (b) factor evidence, didn’t lay his 

hands on anyone.  (Exhibit J9, at pp. 3385-3387.) 

Thus, throughout the trial the prosecution painted a picture of Alberto Martinez as a 

sophisticated gang member who was the leader of the group that killed David Montemayor, 

was potentially a shot caller in jail, and had no reason to participate in the Montemayor 

crime other than the blackness of his heart.  The prosecution was assisted in that endeavor, 

not just by the hit list it withheld from the Navarro defense team, but also by additionally 

withholding a statement made by co-defendant Macias that contradicted this argument.  
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B.  Wagner’s Effort to Prove He Never Received the Hard Candy List 

Backfires 

As indicated above, it was not until the Dekraai hearings in 2014, that it was finally 

revealed that Navarro was the only one of the three defendants sentenced to death and not 

informed of the hard candy list with his name on it.   

When questioned about the hard candy list during a pre-trial hearing in Dekraai, 

Deputy Wagner did admit some memory of the list being found—though his recollection 

was hazy at best.  (Exhibit C, at pp. 4754-4755.)  When defense counsel in Dekraai asked 

Wagner if he had learned that the Sheriff’s Department had recovered a green light list 

with Navarro’s name on it, he replied: “I couldn’t cite you so I probably shouldn’t say I do 

remember, but it seems to me somewhere in the myriad of writings of gang members in 

this case, something to that effect is present.”  (Exhibit C, at p. 4754.) 

However, in 2015, members of the media sought additional explanation as to how it 

was possible that the hard candy list and report had still somehow not been seen by Wagner 

through the remainder of the Navarro trial and for the next seven years—particularly in 

view of the report indicating it was sent to the OCDA, and the obvious recognition of any 

Special Handling deputy that the seizure would immensely significant to the pending 

capital cases.  Moreover, for anyone closely familiar with the Dekraai proceedings, this 

was hardly the first time that Wagner had presented strained explanations for his actions 

and those of members of his team.  For instance, (1) although Wagner later admitted that 

he was aware at the time of his interview of Perez that the inmate had worked as a reliable 

informant prior to his contact with Dekraai, no member of his team mentioned Perez was 

an informant in their interview nor in the report describing the interview—instead the 

report suggests that Perez’s participation was motivated entirely by moral outrage toward 

Dekraai and his conduct; (2) Wagner wrote a declaration in support of his opposition to 

discovery about Perez omitting any reference to Perez’s informant background that e-mails 

demonstrated Wagner fully appreciated, and again suggesting that Perez did not want any 

benefit for his assistance nor would any be given; (3) Wagner asserted that he was unaware 
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of the “informant assistance memorandum” written by former OCDA investigator Robert 

Erickson that suggested to Deputy DA Petersen that Perez’s informant efforts warranted 

consideration in his pending case, claiming that Erickson never discussed the subject with 

him and that he twice failed to open the attachment that contained the letter; (4) Wagner 

testified he had no idea that SBPD Detective Krogman decided to re-write a release of 

psychological records and to present the expanded release to the represented Dekraai for 

signature, even though Investigator Erickson called Krogman in the presence of Wagner 

and described what the psychologist’s attorney had just detailed would be needed in terms 

of language on the release before he would turn over the records; (5) Wagner did not stop 

his investigators from seizing Dekraai’s psychological records, claiming he could not 

remember speaking with the attorney from his office who was instructed by the magistrate 

to take steps to ensure that the records were not seized prior to the court hearing on the 

matter.  These are but a few of the many tortured explanations that were presented during 

the Dekraai litigation when Wagner found himself in a corner. 

And it is now clear that seven years earlier he appreciated the difficult situation he 

found himself in during the Navarro trial, when—despite his claims to the contrary—he 

undoubtedly learned of the seizure of evidence from Martinez just as the report’s 

distribution list indicated he would have.  But, he also fully recognized that its 

disclosure just days after Navarro had completed his testimony would have given the 

defendant immense credibility, which would have been subtracted in equal measure from 

Wagner.  Just as Wagner wanted every advantage to ensure a death verdict in the Orange 

County’s largest mass murder, it seems he could not stomach the thought of his first death 

penalty case slipping away.  But his dilemma was that he also could not tolerate the idea of 

Martinez getting away with his conduct.  Wagner realized how devastating the evidence 

would be for Martinez (and Macias) at the penalty phase of their respective cases, and he 

felt a responsibility to make sure the evidence was available to prosecutors—even if he was 

no longer assigned to their cases that he had handled for almost five years. 
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The plan he devised to navigate his predicament was to write a subpoena in the 

Martinez case with language broad enough to make sure OCSD personnel responsively 

provided it, and no so specific that it showed that he had the Tunstall report in his mind 

when he wrote the request.  The subpoena would cause the OCSD to produce the report, 

but allow plausible deniability that he, himself, ever saw the report before requesting—

because the report would delivered to the Martinez case, which again he was no longer 

handling.  He wrote that the OCSD must produce any reports “detailing evidence of rules 

violations or crimes or suspected rules violations or crimes committed between the dates of 

October 2, 2002 - November 25, 2007 by inmate Alberto Martinez.”  (Declaration for 

Subpoena Duces Tecum, People v. Martinez, Super. Ct. Orange County, No. 02NF3143, 

Nov. 21, 2007, attached herein as Exhibit E10.)   In this instance the cover up could not be 

worse than the crime of depriving Navarro of critical evidence that may have been the 

difference between acquittal and conviction, life and death.  But the cover up confirmed 

Wagner’s deplorable concealment, and a readiness to cheat (and approve cheating) in the 

name of justice; a mindset that has certainly permitted the poisoning of innumerable cases.  

Examined from a distance or close up, the prosecutor’s claim is obviously untruthful: 

(1) His claim that he wrote the subpoena at time when he was complete was 

unaware of what had been seized from Martinez is only believable if the prosecutor is a 

clairvoyant.  Allegedly lacking the slightest idea of any particular “rules violations or 

crimes” having been committed by Martinez, he happened to craft a subpoena that would 

result in the report being turned over in Martinez case—the same report that a month and 

one half earlier the report indicated was already turned over to the OCDA.  Wagner 

believed that by writing the subpoena it would allow him to show—if it ever became 

necessary—that he never had it in his possession during the Navarro trial.  Wagner could 

not resist the temptation to have Martinez pay the price for his conduct in the jail—he was 

connected to the case, having prosecuted him for five years—while creating way to conver 

his tracks on his deception in Navarro.  As he was no longer the prosecutor in Martinez, 

when the prosecutor in that case would receive the report, he could feign that he never 
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learned about what came from the subpoena he wrote.   Wagner’s “shot in the dark” 

request for evidence had somehow led to the perfect penalty phase aggravation evidence:   

Martinez was planning to kill a dozen or so inmates, and had just the instrument needed to 

carry out his plot; 

(2) Equally devastating to any credible claim that Wagner just happened to write the 

perfect subpoena request to draw in the Tunstall report is the timing of when he wrote the 

subpoena.  Again, allegedly having no clue about the report that would be forthcoming, 

Wagner purportedly woke up five days after his first death verdict and “accidentally” 

subpoenaed a report and would ultimately devastate Martinez’s case (and could have 

devastated Wagner’s prosecution of Navarro).  The current head of the homicide unit—

whom Murphy has heralded repeatedly has a person of upmost integrity and honesty—

should answer questions about a range of subjects including what led him to wake up on 

November 21, 2007, and write the perfect subpoena; 

(3) Wagner was not the head of the homicide unit on November 21, 2007.  But far 

more importantly, he was not the assigned prosecutor on the Martinez case on the 

date that he wrote the subpoena.  Mike Murray had taken over the Martinez prosecution 

months earlier and had made appearances on the case before and after Wagner wrote the 

subpoena.  Why would Wagner write a subpoena—and this subpoena in particular—when 

he was no longer even assigned to the case?  The most reasonable explanation is that he 

wanted Murray to have the damning evidence that he knew would come from the 

subpoena.  However, he also knew that if Murray ended up with the report without a 

subpoena being issued, the question would be why Wagner never received the report when 

it was written during Wagner’s prosecution of Navarro.  It is unlikely to ever be known 

whether Wagner felt it best not to let Murray in on the misconduct in Navarro or whether 

Wagner and Murray decided jointly that they wanted to minimize the risk that someday 

questions about the subpoena request could damage two prosecutors and two prosecutions, 

versus one.  Regardless of the explanation, Wagner’s decision to write a subpoena in 

another prosecutor’s case—the one subpoena that “coincidentally” delivered exceptional 
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aggravation evidence against Martinez—corroborates that he knew what would be coming 

and wanted it to be introduced against the other defendant, viewing the risk of post-trial 

revelation to Navarro as minimal. 

 The following timeline shows that Assistant DA Wagner was no longer on the 

Martinez case when he wrote the subpoena, and the timing problems his explanation 

causes: 

Date Activity Citation(s) 

03/26/07 Senior Deputy DA Dan Wagner makes his 

last appearance in People v. Martinez. 

Exhibit C10
208

 

06/11/07 

      - 

06/12/07 

Deputy DA Michael Murray appears on 

People v. Martinez. 

Exhibit C10 

09/18/07, 09/19/07, 

09/20/07, 09/24/07, 

09/25/07 

Anthony Navarro testifies in People v. 

Navarro. 

Exhibit G10
209

 

09/27/07 Deputy Tunstall finds a “shank” with a hard 

candy list wrapped around it in Alberto 

Martinez’s cell, and writes a report about it.   

The hard candy list has Anthony Navarro’s 

name on it. 

Exhibit D9, at 

pp. 2502-2503; 

Exhibit D10;
210

 

Exhibit D9, at p. 

2506 

10/15/07 

      - 

10/16/07 

Senior Deputy DA Wagner asserts in closing 

arguments at Navarro’s guilt phase that 

Navarro was friends with Martinez and was 

“talking to Macias and Martinez as if they are 

his underlings.” 

Exhibit E9, at p. 

5015 

11/13/07 Senior Deputy DA Wagner argued at 

Navarro’s penalty phase that he was still an 

active gang member. 

Exhibit G9, at p. 

6647 

11/15/07 Jury returns verdict: “DEATH” per minutes. Exhibit G10 

11/21/07 Senior Deputy DA Wagner signs a subpoena Exhibit E10 

                                              

208
 Minutes in People v. Martinez, Super. Ct. Orange County, No. 02NF3143, attached 

herein as Exhibit C10. 

209
 Minutes in People v. Navarro, Super. Ct. Orange County, No. 02NF3143, attached 

herein as Exhibit G10. 

210
 First page of report of Deputy Seth Tunstall (only page obtained by Wozniak), dated 

Sept. 27, 2007, attached herein as Exhibit D10. 
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duces tecum on the OCSD requesting any 

reports “detailing evidence of rules violations 

or crimes or suspected rules violations or 

crimes committed between the dates of 

October 2, 2002 - November 25, 2007 by 

inmate Alberto Martinez.” 

03/07/08 The OCSD custodian of records apparently 

provided Deputy Tunstall’s report in 

compliance with Senior Deputy DA Wagner’s 

subpoena duces tecum. 

Exhibit F10
211

 

03/10/08 

      - 

12/11/09 

Deputy DA Murray appears in Martinez. Exhibit C10 

07/11/08 Judge Briceno sentences Navarro to death. Exhibit G10 

02/05/10 

      - 

10/22/10 

Deputy DA Howard Gundy replaces Deputy 

DA Murray in Martinez. 

Exhibit C10 

04/12/10 Jury trial begins in Martinez. Exhibit C10 

04/28/10 Deputy Tunstall testifies in Martinez’s trial 

about the hard candy list. 

Exhibit H9, at p. 

1842 

07/6/15 According to story in Orange County 

Register, Wagner “said the District Attorney’s 

Office learned about the list a few weeks after 

Navarro’s sentencing.  But Wagner said he 

personally didn’t learn of it until 2014 when 

Sanders brought up the list during an 

unrelated hearing in the Dekraai case.”  

Lawyer: 

Evidence 

Withheld in O.C. 

Case That Sent 

Man to Death 

Row
212

 

 

Wagner unveiled his subpoena to the press to explain why he simply could not have known 

about the Tunstall report when Navarro needed it so badly in his own case.  Instead, the 

subpoena—written five days after Navarro was sentenced to die, for a case in which he was 

                                              

211
 Declaration of Custodian of Records for the Sheriff-Coroner of Orange County, People 

v. Martinez, Super. Ct. Orange County, No. 02NF3143, Mar. 7, 2008, attached herein as 

Exhibit F10. 

212
 Saavedra, Lawyer: Evidence Withheld in O.C. Case That Sent Man to Death Row, O.C. 

Register (July 6, 2015), http://www.ocregister.com/articles/navarro-670506-list-

attorney.html. 
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no longer counsel—was likely the only the evidence that would have shown unmistakably 

that he hid the evidence and has been lying since the issue reemerged in 2014. 

C.  A Capital Case Deception Nearly Hidden Forever 

The revelation of the hidden evidence in Navarro would not come to light until after 

the Dekraai defense stumbled upon yet another significant discovery violation: on March 

10, 2009, Senior Deputy District Attorney Michael Murray, who ultimately prosecuted 

Macias, interviewed Informant Oscar Moriel about statements Moriel extracted from 

Macias.  How that came to light is a testament to the providence often required for 

evidence disclosures in this county.  During Moriel’s testimony in Dekraai, he was 

questioned about whether he had been involved in any informant work prior to when he 

began documenting his efforts in July of 2009.  In fact, he had.  Moriel explained in 

testimony on April 8, 2014, that during that time period “once information would come to 

me and I would turn it in to them, you know, they would let me know ‘Hey, this is Santa 

Ana’s case’ or ‘Hey, this is, you know Buena Park’s case’ . . . .”  (Exhibit C, at p. 1626.)  

The questioning continued: 

Q.  Okay.  So if there was like information on a Buena Park gang case, you’d 

talk somebody to find out where that would have to go to? 

A.  Yes, sir. 

Q.  You remember that happening.  Right? 

A.  Yes. 

Q.  Do you remember what that case was? 

A.  It was a murder case in Buena Park with -- might have been a kid -- a 

kidnapping.  They were supposed to bring the person who got kidnapped 

back to his home.  And instead of this victim -- taking these people to his 

family, he got out in the middle of the street and I believe they killed him in 

the middle of the street. 

Q.  So you got some information about that and you tried to figure out who to 

contact about that? 

A.  I told -- I believe it was Garcia at the time about this information and they 

-- they told me that it was through Buena Park. 

Q.  Did you then get interviewed at Buena Park at some point? 

A.  I had a proffer agreement.  I didn’t know what that was at the time but I -- 

it was a bunch of prosecutors and my lawyer at the time.  And they asked me 

about, you know, what it is that I had came [sic] across. 
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Q.  Got it.  Do you remember who the detective was in that case? 

A.  I really don’t know.  (Exhibit C, at pp. 1626-1627.) 

 In response to further questioning about the individuals he remembered as being 

involved in the case, Moriel said, “It was Armando Macias and Hernandez -- somebody 

Hernandez, something Hernandez, and Anthony Navarro.”  (Exhibit C, at p. 1629.)  While 

Moriel understandably struggled recalling the name of the third capital defendant from the 

case—he had said Hernandez when he meant Alberto Martinez—there were two people in 

the courtroom who could have easily lent a helping hand: coincidentally, Navarro’s 

prosecutor, Wagner, and the Martinez trial prosecutor, Howard Gundy were present.  Both, 

though, said nothing.  The next day, when given the opportunity to examine Moriel, 

Wagner announced he had no questions.  (Exhibit C, at p. 1968.)  On May 6, 2014, when 

Special Handling Deputy Ben Garcia stated he could not remember whether Moriel was 

interviewed about the Buena Park kidnapping murder, again the prosecutors remained 

silent.  (Exhibit C, at pp. 3430-3431.)  It would, in fact, take still another two days for the 

prosecutor to announce that he believed the recording had already been prepared for 

discovery to the Dekraai defense team—although that announcement came only after the 

court granted the defense request for disclosure of evidence pertaining to Moriel’s 

interview.  (Exhibit C, at pp. 3767-3768.) 

Only the sheer quantity of evidence suppression described in this motion could 

make the concealment that began on March 10, 2009, and its tentacles in the years to 

follow, anything less than astonishing.  Both Murray and his investigator from Buena Park, 

as well as Santa Ana investigators who interviewed Moriel on the very same day regarding 

unrelated homicides, apparently believed they could forever hide their separate interviews 

with Moriel.  Certainly, none of the key players could have ever imagined their 

wrongdoing would be unearthed in a hearing that probed informant misconduct five years 

later, nor that revelations of their deception would lend important insights into just how 

unburdened local prosecutors and police are by the law they are sworn to follow. 
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The prosecution was required to turn over the statements pursuant to the clear 

language of Penal Code section 1054.1.  Moreover, the statements by Macias to Moriel and 

the informant’s observations were material to Martinez’s defense in several respects.  First, 

Macias told Moriel that when he went to collect money from Montemayor, he ran from the 

vehicle, which resulted in Macias killing him: 

[H]e goes uh “I went to go collect some money from some dude man” . . . he 

was just saying he went to go collect some money for some dude man and uh 

we were taking him, we were taking him back to the pad to do our little thing 

man and dude got crazy and fucking took off out of the car fucking um he 

goes “I wasn’t going to let him go fool, fuck that” he goes “that fool sees my 

face, everything” he goes “so I got out and I fucking smoked the shit out that 

fool”. I said “what?” he goes “that fool got off I had to fucking lay him 

down” and I was like damn fool like that.  He’s like “fuck it homey I’m not 

going out like that.”  (Transcript of Interview of Moriel, Mar. 10, 2009, 

People v. Macias, pp. 5-6, attached hereto as Exhibit K9.) 

Thus, Macias’ statement contradicted the prosecution theory that Montemayor was killed 

pursuant to a preexisting agreement among Macias, Martinez, and Gerardo; and that 

Martinez was directing and controlling the events at the crime scene. 

 Second, another gang member, “Flaco,” told Moriel that Macias had “whacked” 

seven people and that he was a soldier for a leader in the Mexican Mafia: 

[Flaco] goes “you got to watch [Macias] though because if there’s anything 

on you or if there’s anything that’s questionable he’ll call down to uh I guess 

his sister’s and she’ll contact the Huero Smooth” . . . a Mexican Mafia 

member from uh Pacoima.  He’s in the bay right now . . . if something’s 

questionable go call verify . . . if you whack somebody without getting it 

cleared you might be somebody’s boy, you might be somebody’s you know 

rider, somebody’s soldier right?  So you have to get clearance all the way 

around well that’s what he’s been doing.  He whacked about seven people 

since he’s been here . . . [Flaco] goes “everything’s been verified, [Macias]’s 

a soldier for Huero Smooth.”  I go “oh he’s under Huero?” he goes “yeah.” 

(Exhibit K9, at pp. 6-7.) 

Information regarding Macias’s connections and his violence in the jail would have been 

useful to Martinez’s defense counsel for several reasons.  First, it corroborated Macias’ 

own statements about being the person who decided that Montemayor should be murdered.  
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Second, it corroborated the defense argument that Martinez flushed away the knives used 

to assault Navarro, not because he was involved in a conspiracy to kill Navarro, but 

because he afraid not to: 

So what did Mr. Martinez do on February 28th, 2003?  He flushed the 

knives down the toilet . . . .  It was the least he could do, the least thing he 

could do to participate in this and looked like he participated.  Right?  And 

why is that?  He had to do something.  Let’s face the truth here, he had to do 

something.  If he acted like he wanted nothing to do with this, and just went 

like this, stood in the corner and said go, I want nothing to do with you guys, 

that’s not reality . . . in these settings.  If you don’t do something to help or 

back up those individuals, you heard it a couple times by several people . . . 

you can suffer terrible consequences.  (Exhibit I9, at p. 2214.) 

Evidence of Macias’s relationship with a Mexican Mafia leader and his willingness to 

assault people perceived as being “questionable” would have corroborated the argument 

that Martinez’s choice to participate in the Navarro assault was at least partially due to the 

fact that turning his back on Macias’ demands was potentially a physically dangerous thing 

to do.  This argument may not, as the prosecution pointed out at trial, have served as a 

defense to the substantive charge of conspiracy to murder Navarro, but it certainly could 

have been relevant mitigating evidence in the penalty phase.  There is a vast difference in 

the moral culpability of one who freely chooses to try to kill someone and one who does so 

at the behest of a violent Mexican Mafia soldier. 

 Finally, Moriel’s observations were a stark contrast to the story the prosecution told 

Martinez’s jury.  The prosecution procured a death sentence against Martinez by portraying 

him as an active, eager leader of gang criminals who directed the murder on the streets, and 

was subsequently a shot caller while in custody.  The truth, as Moriel told it to the 

prosecution, was quite different: “[Martinez] didn’t want to talk to nobody except for Pirate 

[Macias’ moniker].”  (Exhibit K9, at p. 12.)  Martinez was not bragging about his crimes; 

talking to fellow inmates about other crimes; giving orders; or acting in any way that an 

expert would testify a gang member, particularly a shot caller, acts in jail.  In short, he did 

not act as Macias was acting.  Had the defense known about Moriel’s statement, it could 



 

MOTION TO DISMISS - WOZNIAK 

721 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

not only have put Moriel on the stand, but it could have sought out other witnesses as to 

Macias’ behavior and questioned the prosecution’s gang expert, or put on an expert of its 

own to contrast Macias’s conduct (which was consistent with that of a dedicated gang 

member in a position of authority) with Martinez’s (which was not). 

 Of course, the defense never had the opportunity to use Moriel’s statements for 

evidentiary purposes, for strategic purposes, or for investigative purposes, because it was 

never told that the statements were made.  The prosecution, while in possession of a 

statement, which indicated that Macias unilaterally made the decision on the spur of the 

moment to kill Montemayor and that Martinez was not acting like a gang leader in custody, 

argued the opposite of these two propositions to Martinez’s jury.  It argued that 

Montemayor’s death was prearranged, and that Martinez was the shot caller—both out of 

custody and in.  The prosecution used these arguments to persuade a jury to end Martinez’s 

life, while withholding evidence to the contrary from the defense. 

During the hearings in People v. Dekraai, prosecutor Murray was confronted about 

his failure to divulge Moriel’s statements.  Given the value of those statements in refuting 

the false narrative depended on by the prosecution to get a death sentence in the Martinez 

case, the prosecutor’s testimony was chilling: 

Q.  So at some point prior to Macias’s trial, the one that you kept, you made a 

decision not to disclose the recording? 

A.  Yes. 

Q.  Okay.  And, again, what you were saying was the decision from your 

perspective was that there was nothing that you thought was Brady evidence 

that was within the recording? 

A.  There was nothing in the recording that was Brady. 

Q.  And what was that based upon?  What was that analysis based upon? 

A.  I fully understand my Brady obligations.  It was based on my 

understanding of Brady and being present during the interview. 

Q.  So from your perspective there was nothing helpful on either guilt or 

penalty phase to either of the defendants? 

A.  There was nothing that was Brady. 

Q.  When you say, “Brady,” how are you defining Brady in terms of your 

obligation of discovery? 
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A.  Based upon the definitions of Brady and its progeny, and there was 

based on my analysis nothing that rose to the level of Brady material that 

I felt I had a duty to disclose. 

Q.  So from your perspective there was nothing favorable or material to 

either of the defendants? 

A.  I didn’t see anything that was favorable to either of the defendants -- 

to any of the defendants that were in the case. 

Q.  Did you analyze it with regard to the other defendants, including those 

whose cases had already culminated in convictions? 

A.  I looked at it in that regard, yes.  (Exhibit C, at pp. 4784-4785, emphasis 

added.) 

The questioning continued: 

Q.  And it [Moriel’s statement] had no Brady value with respect to Macias, 

correct? 

A.  None 

Q.  No Brady value to respect to Navarro? 

A.  No. 

Q.  And no Brady value with respect to Alberto Martinez? 

A.  No.  (Exhibit C, at p. 4797.) 

Q.  . . . So when you learned that there had been a discovery failure on this 

case, did you think, you know what, I better go back and look at this to make 

sure I have all the contextual understanding I need to recommend, perhaps, to 

other people whether there should be discovery turned over? 

A.  What I did was reviewed the tape.  I didn’t hear anything on the 

tape.  As I listened to the whole thing, it is clear to me what is taking 

place on the tape.  There was nothing in there that was Brady in my 

opinion not for Mr. Macias, not for Martinez, not for Navarro.  (Exhibit 

C, at pp. 4802-4803, emphasis added.) 

It was hardly a surprise, though equally disturbing, that when Wagner was recalled to the 

witness stand, his testimony mirrored Murray’s: 

Q.  Okay.  When you listened to [the recording], did you think it was Brady? 

A.  Well, so Brady as to Dekraai? 

Q.  Right. 

A.  I guess to walk through that I had to go through the steps of first was it 

Brady to Macias, and I concluded it was not.  Was it Brady to Martinez; I 

concluded it was not.  Was it Brady to Navarro, and I concluded it was not.  

Was it Brady to any of the other defendants in that prosecution; I concluded 

it was not.  So that was my first sort of layer of analysis.   

Then I had to decide whether it was Brady as to Dekraai or not.  And I 

kind of hemmed and hawed on that for a while and finally decided it’s easier 
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just to discover it.  Let Mr. Sanders have it.  Let him make of it what he will.  

(Exhibit C, at pp. 4741-4742.) 

Thus, the head of the homicide unit and a senior deputy district attorney who has 

served on the homicide panel for 13 years, did not think that evidence of Macias’ 

consuming hatred of Navarro—a hatred mentioned multiple times in Moriel’s statement—

was helpful information to Navarro, whose defense was based on the theory that Navarro 

was hated by gang members.  (Exhibit C, at p. 4773.)  They did not think that evidence 

showing Montemayor’s death was the result of a spur-of-the-moment decision by Macias 

made in the course of an effort to recover money was helpful information to Navarro and 

Martinez—both of whom argued that they were unaware of any pre-existing conspiracy to 

kill Montemayor.  Finally, they did not think that evidence proving Macias was the 

powerful leader of the group, the violent henchman of a Mexican Mafia gang leader, was 

helpful information to Martinez—whose mitigation case was based in part on the theory 

that he was a follower who went along with the assault on Navarro to avoid being killed by 

his co-defendants.   

The fact that these veteran homicide prosecutors did not believe that the information 

provided by Moriel was discoverable to the defense, and that even with the opportunity for 

a thoughtful and unhurried re-evaluation they were undisturbed that two defendants were 

on death row as a result of trials distorted by the failure of the jury to have all relevant 

information, is precisely why the practices of the OCDA cannot assure that defendants 

charged with capital crimes in this county will ever receive constitutionally-compliant 

penalty determinations. 

XLIV.  OCDA’s Informant Gamesmanship—Oppose, Deny, Dismiss 

Despite Senior Deputy DA Murphy’s contentions to the contrary, it is unmistakably 

clear that “conspiracies”—or at the very least a well-orchestrated cover-ups—regarding 

informant discovery is common within the OCDA.  Yet another example of the sanctioned 

gamesmanship occurred in the case of People v. Trinh Phuong Ha (“Ha”). 
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A.  Oppose Disclosure of the Confidential Informant 

In August of 2002, Ha was stopped—according to a Santa Ana Police Department 

officer—for three separate Vehicle Code violations.  (Ha v. Superior Court (Aug. 13, 2003, 

G032253) 2003 Cal.App.Unpub.LEXIS 7711, p. *2, attached herein as Exhibit S9; 

Minutes in People v. Ha, Super. Ct. Orange County, No. 02CF2866, attached herein as 

Exhibit T9.)  The police officer asked to search the car and subsequently found ecstasy 

pills in a FedEx shipping box in the trunk.  (Exhibit S9, at p. *2.)  Ha was subsequently 

charged with possession of a controlled substance with intent to sell (Health & Safety Code 

§ 11378) and sale or transport of controlled substance (Health & Safety Code § 11379(a)).  

(Exhibit T9.)  On March 24, 2003, Ha filed a motion to compel disclosure of the informant 

or in the alternative to dismiss the case.  (Exhibit T9.)  On April 14, 2003, the OCDA filed 

a response, which stated, “‘As a matter of fact, the C/I is not involved in any of the conduct 

that is the underlying basis for the charged crime.’”  (Exhibit S9, at p. *4; Exhibit T9.)  On 

April 17, 2003, Ha filed a reply.  (Exhibit S9, at p. *3; Exhibit T9.)  One day later, “the 

court denied the motion without comment.”  (Exhibit S9, at p. *3; Exhibit T9.)   

B.  Unethical Effort to Suggest Defense on “Fishing Expedition” 

In response to the court’s denial of her motion, Ha filed a peremptory writ of 

mandate.  (Exhibit S9, at pp. *3-4.)  The OCDA filed an informal response, in which it 

alleged for the first time that Ha failed to establish that a confidential informant even 

existed.  (Exhibit S9, at p. *4.)  The court of appeal requested further briefing on whether 

the OCDA’s original response constituted a concession as the existence of a confidential 

informant.  (Exhibit S9, at pp. *4-5.)  The OCDA denied such a concession and asserted 

that that statement “was the result of a ‘generic, boilerplate response . . .’ and ‘cannot 

reasonably be interpreted as a concession of the existence of an informant by the District 

Attorney.’”  (Exhibit S9, at p. *5.)  The OCDA further contended that the existence of an 

informant was not even an issue before the court of appeal.  (Exhibit S9, at pp. *5-6.)  The 

court of appeal aptly noted that the OCDA was essentially “asking th[e] court to make a 

decision on the merits of this case when it appears that information has been withheld, 
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[which] is the equivalent of engaging th[e] court in a game of three-card monte when the 

winning card is not on the table.”  (Exhibit S9, at p. *8.)  After remanding the matter back 

to the trial court, the court of appeal added, “[U]nethical conduct must be ‘strongly 

disapproved,’ we leave it to the discretion of the trial court, after conducting a new hearing 

in this matter, to determine whether to refer this matter to the State Bar for disciplinary 

proceedings regarding any attempt to conceal evidence or willful misrepresentations made 

to the court.  [Citation.]”  (Exhibit S9, at pp. *8-9.)   

C.  Dismiss the Case to Avoid Further Embarrassment and Evidence of 

Concealment 

On remand, Ha and the OCDA both filed supplemental briefs in the trial court.  

(Exhibit T9.)  The trial court then conducted an in camera review, after which it denied 

Ha’s motion to disclose the identity of the informant.  (Exhibit T9.)  Ha filed another writ.  

(Exhibit T9.)  After reviewing the transcript from the in camera hearing, the court of appeal 

“determined that the evidence presented at the in camera hearing appeared to establish a 

reasonable possibility that nondisclosure might deprive Ha of a fair trial.  [Citation.]”  (Ha 

v. Superior Court (Oct. 27, 2004, G033466) 2004 Cal.App.Unpub.LEXIS 9789, p. *5, 

attached herein as Exhibit U9.)  Therefore, the court of appeal ordered the OCDA to 

disclose the informant or dismiss the case.  (Exhibit U9, at pp. *5-6.)  The OCDA elected 

to dismiss the case.  (Exhibit T9.) 

D.  Efforts to Win the Game of Informant Concealment 

The actions of the OCDA in Ha further corroborate the options available to deputy 

district attorneys when they possess Brady material.  In this instance, deputies confirmed 

that they are free to make misleading statements to court and counsel about whether the 

informant whose identity is sought actually exists.  When caught concealing evidence that 

could deprive the defendant of a fair trial, prosecutors are also apparently free then to bury 

the misconduct by dismissing the case.  This conduct demonstrates, once again, that 

informant-related misconduct is not limited to a particular category of cases, but rather 

encompasses any case in which the OCDA believes it can outplay the defendant, defense 
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counsel, the trial court, and even the court of appeal if need be.  Ha represents the rare 

occurrence where a prosecutor’s office, so used to winning, overplayed its hand.  But 

considering the boldness of their actions in this case, there should be little doubt that for 

years OCDA has turned constitutionally and statutorily mandated discovery into a game in 

which other parties (defendants and courts) often have no idea they are playing. 

XLV.  The Pursuit of Scott Dekraai’s Psychiatric Records 

A.  Doctor Silverstein 

The OCDA has repeatedly shown that even the most protected, privileged 

communications are not safely beyond their reach.  In Dekraai, the prosecution team 

demonstrated that they were willing to commit legal and ethical violations to get 

information about potential legal strategies and defenses in Dekraai’s psychiatric records.  

Specifically, prosecutors and investigators demonstrated a willingness to violate Massiah, 

Penal Code section 1524 (procedure for executing a search warrant for documents in 

possession of a psychotherapist), privileges codified in Evidence Code section 1012 

(psychotherapist-patient privilege), ethical rules codified in Rule 2-100 of the Rules of 

Professional Conduct (communication with a represented party), and Business and 

Professions Code section 6106 (prohibiting attorney moral turpitude and dishonesty) in 

multiple attempts to get their hands on Dekraai’s psychiatric records. 

Prior to his arrest, Dekraai was a patient of Dr. Ronald Silverstein (“Silverstein”), a 

psychiatrist.  When Dekraai was arrested on October 12, 2011, at law enforcement’s 

request, he signed a general medical release authorizing the disclosure of his medical 

record.  (Exhibit A, at pp. 9206-9212.)  Two days later, on October 14, 2011, Dekraai was 

charged with capital murder.  His counsel made an appearance on the case the same day.   

Over the next two weeks, the prosecution team demonstrated that they were willing 

to misrepresent the truth to Dekraai, Joel Douglas (“Douglas”), and the court; and when all 

else failed, they would just seize the records in defiance of a court order.  OCDA Homicide 

Unit Head Dan Wagner’s declaration and testimony relating to these issues, and the 

testimony subsequently elicited from other key players, offer critical evidence of an office 
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at ease with transgressing ethical and legal boundaries.   

B.  Detective Krogman’s “Independent” Effort to Convince Dekraai to Sign an 

Expanded Record Release 

On October 17, 2011, OCDA Investigator Erickson attempted to obtain Dekraai’s 

psychiatric records from Dr. Silverstein with the general release.  Prior to the filing of the 

motion in Dekraai, it had not been disclosed that Erickson was accompanied by Assistant 

District Attorney Dan Wagner, Senior Deputy District Attorney Scott Simmons, and a 

paralegal.  (Exhibit C, at pp. 1153-1154.)  Silverstein, through his business attorney Joel 

Douglas, refused to provide the records, explaining that under federal and state patient 

privacy laws, he could only release the records pursuant to a specific authorization for 

psychiatric records.  The prosecution team tried to portray what happened next as a rogue 

Seal Beach Police Department (“SBPD”) detective who made contact with Dekraai entirely 

on his own to acquire psychiatric records—however, at the Dekraai hearings, the OCDA’s 

direct orchestration of the contact came to light. 

The Dekraai hearings revealed that immediately after Erickson (accompanied by 

Wagner, Simmons, and a paralegal) went to see Douglas, Erickson called SBPD Detective 

Gary Krogman (“Krogman”) from Simmons’ car.  (Exhibit C, at pp. 1162-1164, 1565-

1567.)  Erickson told the detective what language Douglas said was required for him to 

turn over the materials.  (Exhibit C, at pp. 1162-1164, 1565-1567.)  Krogman then 

proceeded to the OCJ to speak with Dekraai.  (Exhibit C, at p. 1389.)   

Without first contacting defense counsel or advising Dekraai of his right to counsel, 

Detective Krogman asked Dekraai to sign a new release for his medical records that 

specifically authorized the release of Dekraai’s psychiatric records in the possession of Dr. 

Silverstein.  Krogman told Dekraai that the doctor’s attorney “‘wanted to change some of 

the wording and asked me to come down here and have you sign a new order to release 

those records to me.’”  (Exhibit C, at p. 1396.)  Krogman wrote in his report that “‘Douglas 

requested that I obtain a new medical release waiver with wording similar to “medical 

psychiatric and substance-related issue records.”’”  (Exhibit C, at p. 1397.)  Krogman later 
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admitted those statements were not true.
213

  (Exhibit C, at p. 1397.)  Dekraai refused to sign 

the release and told Krogman to talk to his attorney.  Aside from the lie in the report 

imputing the OCDA’s desire for Dekraai to sign the expanded release onto Douglas, this 

contact by Krogman violated Massiah.  (See Tidwell v. Superior Court (1971) 17 

Cal.App.3d 780, 789-790 [holding that asking a represented defendant for consent to 

search his car violated Massiah].) 

As would happen frequently throughout their testimony in the subsequent hearings, 

Wagner and Simmons retreated to poor memory—in this instance claiming poor 

recollection of the circumstances surrounding the call to Krogman.  (Exhibit C, at pp. 

1163-1164, 1567.)  However, from an analysis of the testimony, one of the following must 

have occurred: l) Krogman was given specific instructions to amend the release and take it 

to the charged and represented Dekraai so that it would be acceptable to Douglas; 2) 

Wagner and/or Simmons told Erickson they could not instruct him to make contact with 

Dekraai, but explained what steps were needed to accomplish the objective of obtaining an 

acceptable release; or 3) Krogman was told precisely what was needed for Douglas to 

release the records without either attorney expressing directly or indirectly that he take 

                                              

213
  Q.  You told [Dekraai] that [Dr. Silverstein’s counsel] wanted . . . this is what 

you said: “He wanted to change some of the wording and asked me to come 

down here and have you sign a new order to release those records to me.” 

A.  Correct. 

Q.  Does that sound right?  

A.  Yes. 

Q.  Now he hadn’t -- “he” being Mr. Douglas hadn’t told you that.  Right? 

A.  No. 

Q.  You kind of felt to give yourself a little better chance for having him sign 

it, you wanted to indicate to him that Douglas told you that this is what he 

wanted to have done? 

A.  I do not -- I don’t know why I said it that way.  (Exhibit C, at pp. 1396-

1397.) 

When asked about his own statement in the report that Douglas had requested that 

Krogman obtain a new release, Krogman claimed it was a “misstatement” and admitted he 

had not actually spoken with Douglas.  (Exhibit C, at pp. 1397-1398.) 
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action, and Krogman then entirely on his own initiative took action without consulting 

anyone.  The third explanation, already incredible on its face, lost any shred of 

believability as Wagner and Simmons were unable to recall having any subsequent 

conversation with Erickson about his contact with a represented and charged defendant.  

Neither Wagner nor Simmons remembered a later reprimand, warning, a request that the 

detective not return to speak with Dekraai, or a demand that the detective at least consult 

with one of the prosecutors before taking similar action in the future.  (Exhibit C, at pp. 

1166, 1570-1571.)  The OCDA wanted Krogman’s efforts, but not the legal responsibility 

for contacting a represented defendant.  But if there was any question about whether the 

chief of the homicide unit was willing to behave deceptively when it came to acquiring 

Dekraai’s records, his subsequent misconduct laid that doubt to rest.   

1.  Wagner’s Efforts to Deceive Douglas 

Two days after Dekraai’s refusal and the OCDA’s failed attempt to get the records 

directly from Douglas, the prosecution team interviewed Fernando Perez about his 

conversations with Dekraai and learned about possible legal strategies and defenses based 

upon mental health issues.  With renewed focus, Wagner attempted to circumvent 

Dekraai’s refusal by approaching Douglas with a false account about Dekraai’s willingness 

to waive his rights. 

On October 21, 2011, Wagner attempted to convince Douglas that Dekraai truly 

wished to have his mental health records released to the prosecution.  Wagner did not tell 

Douglas that Dekraai refused to sign the expanded release.  Instead, he offered to show 

Douglas the videotaped interview—an interview that pre-dated Dekraai’s refusal to sign 

the expanded release. 

Wagner, in his declaration supporting the OCDA’s Opposition to Recusal, made a 

significant admission of wrongdoing—though his testimony later confirmed that this 

admission was unintentional.  At page nine of his declaration, Wagner wrote the following: 

On about October 21, 2011, I decided to call Joel Douglas, the attorney for 

Dekraai’s psychiatrist, to determine the precise nature of Douglas’ legal 

objections to producing Dr. Silverstein’s records despite Dekraai’s written 
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waiver.  Douglas told me that HIPAA required language more specific than 

“medical records” when it comes to psychiatric records.  I told Douglas that 

Dekraai had in fact, asked the police to obtain Dekraai’s psychiatric records 

from Dr. Silverman, and that Dekraai’s request was made on videotape.  I 

offered to send Douglas a copy of the videotaped statements of Dekraai in 

order to clear up any ambiguity from the written wavier concerning whether 

Dekraai had authorized the police to obtain his psychiatric records.  (Exhibit 

Y2, at p. 9, original emphasis.) 

This statement has great significance in analyzing the credibility of prosecution 

claims pertaining, not only to the psychiatric records, but also to the multitude of innocent 

explanations that had been proffered about misconduct in Wagner’s declaration and in his 

testimony.  Back on October 17, 2011, Douglas’ request of proof that Dekraai intended to 

release mental health records was exactly what any competent counsel would do in the 

circumstances presented.  And if at that moment Wagner had thought to offer the videotape 

to support his position that Dekraai’s intent was to release the records, it would have been 

perfectly appropriate.  But that apparently did not come to Wagner’s mind.  Instead, at that 

time he and his team followed the improper instinct to contact Dekraai directly and request 

the expanded release, without informing his counsel.  Dekraai refused to sign the expanded 

release and told Krogman to talk to his attorney—a response that should have closed the 

door on access to the privileged records unless and until they became properly 

discoverable.  

When Wagner spoke to Douglas on October 21, 2011, he undoubtedly wished he 

could go back in time before he authorized Krogman’s contact with Dekraai.  But this 

desire did not permit him to erase either the contact with Dekraai or the timing when it 

occurred.  Wagner knew that, subsequent to signing the general release, Dekraai had 

refused to sign the expanded release.  Yet Wagner hid Dekraai’s refusal to sign the 

expanded release from Douglas—even as Douglas told Wagner he needed one.  Wagner 

went even further, by attempting to convince the attorney that Dekraai truly wished to have 

his mental health records released to the prosecution, and offering to show him the 

videotaped interview that pre-dated the undisclosed refusal to sign the expanded release.  
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These brazenly unethical acts were made even more outrageous by Wagner’s testimony.  

The veteran homicide prosecutor affirmed his “belief” that his actions were appropriate, 

that it was acceptable for him to withhold Dekraai’s refusal from Douglas and stated that, 

had Douglas acceded to his request, it would have been proper for him to take possession 

of the records under these circumstances.  (Exhibit C, at pp. 1177-1182.)   

Q.  And one of the things was you wanted Mr. Douglas to read this or watch 

the videotape and from that he would hopefully become convinced.  

[Dekraai] does, in fact, say you can get the medical records.  I agree with 

you.  But you wanted [Douglas] to see that, right? 

A.  Yes. 

Q.  Did you have any reservation kind of pursuing this that it seemed that 

Scott Dekraai was sort of interested in the medical records being released so 

he would be able to get medical treatment while he was in the jail? 

A.  No. 

Q.  And so your hope was that he would look at the videotape and then agree 

to release the records? 

A.  I think so. 

Q.  And if he released the records, at that point you thought that would be 

legally appropriate, correct? 

A.  Yes. 

Q.  And [Douglas] had told you that he needed a release from HIPAA; that 

he would only release the records upon a receipt of the written waiver with 

specific language specifying the psychiatric records to be released?  

A.  I think he was citing HIPAA as a source for needing a waiver that 

included language such as psychiatric and substance abuse. 

Q.  And that is part of why you said, “watch the video.”  Because if you 

watch the video, you see that [Dekraai] is, in fact, releasing it? 

A.  Yes. 

Q.  And you felt if you had gotten the records at that point that would have 

been lawful and ethical? 

A.  Yes. 

Q.  You still believe that? 

A.  I do.  (Exhibit C, at pp. 1177-1178.) 

Q.  But you knew there was something else critical that you needed to share 

with him, didn’t you? 

A.  No. 

Q.  Well, you were going to lead him to believe that nothing had happened 

related to the issue of the release since Mr. Dekraai’s interview of October 

11
th

 of 2011? 
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A.  Such as? 

Q.  Detective Krogman had gone to the jail and asked Scott Dekraai to sign 

an expanded release, and he had said, no, speak to my lawyer. 

A.  I think he had said “no.” 

Q.  You knew you had to share that with Mr. Douglas? 

A.  No.  

Q.  No? 

A.  No. 

Q.  He told you that he needed to have an expanded release.  You knew 

something he didn’t know, which was that Scott Dekraai had refused to sign 

an expanded release.  You know you were ethically required at that point to 

tell him that, correct? 

A.  No.  (Exhibit C, at pp. 1180-1181.) 

Q.  So just to be absolutely clear, and I won’t beat a dead horse, you believed 

it was acceptable to omit [the fact that Dekraai had refused to sign an 

expanded release] from the conversation? 

A.  Yes.  (Exhibit C, at p. 1182.) 

Both Wagner’s conduct with Douglas and his steadfast belief that his actions were 

appropriate compellingly demonstrates a team that truly does not believe that the defense is 

entitled to favorable evidence. 

2.  Wagner’s Deception in the Search Warrant Affidavit 

After failing to mislead Douglas into voluntarily releasing Dekraai’s records, 

Wagner turned to the courts.  The effort to obtain the records with the court’s intervention 

should have been undertaken with heightened care and deliberation—particularly 

considering the sensitivity of the materials being sought and fact that the two prior efforts 

had involved ethical violations.  (See Rules Prof. Conduct, rule 2-100; Bus. & Prof. Code § 

6106.)  Instead, Wagner helped Krogman craft a deceptive affidavit in support of a search 

warrant, and in his declaration, misrepresented Douglas’ words simply to heighten the 

prosecution’s chances of obtaining the records.   

Together, Detective Krogman and Wagner wrote the affidavit, which Wagner 

reviewed and approved before Krogman submitted it to the court.  (Exhibit Y2, at p. 10.)  

Krogman’s affidavit stated, among other things, that Dekraai said he was motivated by the 

ongoing custody battle with his ex-wife, one of the victims.  (Exhibit A, at p. 9209.)  
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According to Krogman, Dekraai also said he was seeing Dr. Silverstein, that their sessions 

primarily focused on his frustration over the custody battle, and that he was diagnosed with 

post-traumatic stress disorder and bipolar disorder.  (Exhibit A, at p. 9209.)  Krogman 

believed the records would provide evidence that Dekraai committed the murders with 

premeditation and deliberation.  (Exhibit A, at p. 9209.) 

Krogman’s affidavit also stated that he spoke with Erickson about his unsuccessful 

efforts to obtain Dekraai’s records through the general release, and that Douglas had 

explained to Erickson that a more specific release was required.  Krogman then wrote, 

“Your affiant decided to visit with Dekraai at the Orange County Jail on October 17” to get 

Dekraai to sign the new release.  (Exhibit A, at p. 9210.)  That statement was misleading, 

as it was evident that the decision to re-engage Dekraai was not made solely by Krogman, 

but was made after consulting with Wagner, Simmons, and Erickson.  Krogman wrote that 

when he contacted Dekraai at the jail, Dekraai refused to sign the new release.  (Exhibit A, 

at p. 9210.)  As a result, Krogman’s affidavit concluded with a request for a search warrant 

for Douglas’ office in order to seize Dekraai’s psychiatric records.  (Exhibit A, at pp. 9210-

9211.) 

Importantly, the affidavit included a statement that misled by omission—a choice 

further illustrating the win-at-all costs attitude that is the hallmark of the OCDA.  The 

declaration stated that “Douglas told Wagner that he will release the Silverstein records if 

given a court order to do so, and that should a search warrant be issued for the records, no 

Special Master need be appointed—Douglas has the records segregated from other patient 

and client records and will be willing to turn over the records to the affiant upon being 

served a copy of the signed warrant.”  (Exhibit A, at p. 9210, emphasis added.)  The 

appointment of a special master referred to a mandatory procedure required whenever a 

search warrant is executed for psychiatric records.
214

  The fact that Krogman’s statement 

                                              

214
 California has a clear procedure that must be followed whenever a search warrant is 

issued for documentary evidence in the possession of a lawyer, physician, psychotherapist, 

or member of the clergy.  (Pen. Code § 1524(c); Exhibit A, at pp. 9791-9798.)  As a 
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includes material falsehoods is shown both by Wagner’s declaration and Douglas’ response 

to the service of the search warrant. 

Wagner wrote the following in his declaration attached to his opposition brief: 

During this conversation [with Douglas], I confirmed with Douglas that 

Douglas had possession of Dr. Silverstein’s records.  I asked Douglas 

whether he would release the records if a court ordered him to release the 

records to OCDA.  Douglas said I should send such an order to him with a 

revised waiver and then he would release the records.  Douglas said the 

records were in a box on his desk.  So I asked him something along the lines 

of “If we get a court order, then we won’t need a special master to help 

search for the records—they aren’t mixed in with other legal records of 

yours?”  And Douglas replied something like: “No, but you’ll have to supply 

an expanded waiver.”  (Exhibit Y2, at p. 10, emphasis added.) 

The prosecution team falsely claimed that Douglas said a special master was not 

necessary.  Notably, the statute governing search warrants of psychiatric records does not 

contain any provision for a waiver of the special master procedure.
215

  At the Dekraai 

hearings, Wagner admitted he had not heard of a waiver for a special master and claimed 

that he misunderstood the law.  (Exhibit C, at pp. 1202-1203.)   

                                                                                                                                                     

psychiatrist, Silverstein was a psychotherapist.  (Evid. Code § 1010(a).)  At the time a 

search warrant is issued, “the court shall appoint a special master . . . to accompany the 

person who will serve the warrant.  (Pen. Code § 1524(c)(1), emphasis added.)  Upon 

service of the warrant, the special master shall inform the party served of what documents 

are sought in the warrant and give the party an opportunity to provide the records.  (Pen. 

Code § 1524(c)(1).)  If the party who has been served with the warrant states that any of 

the items shall not be disclosed, the items shall be sealed by the special master and taken to 

court for a hearing.  (Pen. Code § 1524(c)(2)(A).)  At the hearing, the party searched shall 

be entitled to raise any privileges that would prohibit the disclosure of the items.  (Pen. 

Code § 1524(c)(2)(B).)  PSC Geothermal Services Co. v. Superior Court (1994) 25 

Cal.App.4th 1697, 1705-1707, contains a history of the special master statute.  The 

procedure required under the statute is explained in detail in Gordon v. Superior Court 

(1997) 55 Cal.App.4th 1546. 

215
 To the contrary, it expressly states that when a warrant is issued for documents in 

possession of, inter alia, a psychotherapist, the court “shall” appoint a special master.  (Pen. 

Code § 1524(c)(1).)  The defense is unaware of any appellate decision that even 

contemplates the waiver of a special master, much less endorses such a waiver. 
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More importantly, Douglas told Wagner his position was that an expanded release 

was needed even with a court order—a stance corroborated when Douglas later refused to 

hand over the court records when the search warrant was served but was not accompanied 

by the expanded release he demanded.  Douglas was unrelenting on this point.  Even if 

Wagner disagreed with Douglas’ legal position, it was unethical to misrepresent what 

Douglas had said simply to heighten the prosecution’s chances of obtaining the records.  

For Wagner, the decision appears to have been frighteningly simple.  Wagner knew that 

that if he informed the court what Douglas actually told him, it would not only reveal that 

Wagner had hidden from Douglas the fact that Dekraai had refused to sign the expanded 

waiver, but would also prompt questions from the court that would end any realistic hope 

that the search warrant would be issued.  So instead, Wagner dramatically misrepresented 

what Douglas had actually said, omitting from the affidavit the precise statement by 

Douglas he knew would have stopped the court from issuing the search warrant.   

Yet because of the claim in the affidavit that Douglas would be “willing to turn over 

the records to the affiant upon being served a copy of the signed warrant” (Exhibit A, at p. 

9210), the magistrate issued the search warrant for a lawyer’s office in order to obtain 

privileged psychiatric records without appointing a special master.  

3.  Wrongful Seizure of the Psychiatric Records 

On November 3, 2011, law enforcement served the warrant on Douglas at his law 

office.  Douglas did not simply hand over the records to Krogman in the absence of a 

special master, as the warrant affidavit and Wagner’s declaration indicated he said he 

would do.  To the contrary, Douglas refused to turn over the records and instead called the 

Public Defender’s office to inform Dekraai’s assigned attorney of the situation and ask 

whether Dekraai had consented to its release.  This action was extraordinary because at this 

point, the Public Defender’s office had never spoken to Douglas.  (Exhibit B, at pp. 9935-

9942.)  When Douglas told Dekraai’s attorney, Assistant Public Defender Scott Sanders, 

about the warrant, Sanders explained that Dekraai did not consent to the release of the 

records; that the search warrant was improper, and was issued without Dekraai or the 
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Public Defender’s knowledge; and that Sanders would move to quash the warrant.  (Exhibit 

B, at p. 9936.)  Furthermore, Douglas wrote a five-page objection to the warrant, which 

included a detailed declaration describing his conversations with Erickson and Wagner.  

(Exhibit A, at pp. 9253-9257.)  He gave the objection and declaration to the law 

enforcement officers, who then seized the records.  Douglas stated he was providing the 

records under seal, subject to objections on behalf of Dekraai and Silverstein.  (Exhibit A, 

at pp. 9253-9257.) 

Sanders immediately attempted to contact Wagner to inform him that Dekraai did 

not consent to the release of the records, and to the extent he was relying upon a previously 

signed consent, it was revoked.  (Exhibit B, at p. 9936.)  However, Sanders’ calls were not 

returned.  Sanders then personally served the OCDA with a Motion to Quash the Subpoena 

and served the motion in Department C-55 of the Superior Court of Orange County, where 

the case was set for further arraignment.  (Exhibit B, at p. 9936.)  The hearing was set for 

1:30 p.m. and Sanders left a message for Wagner indicating as much.  Sanders appeared at 

that time.  While in the courthouse, Sanders spoke with Douglas over the phone.  Douglas 

said that the detectives, who had arrived earlier at his office, indicated that they would 

seize the records at 3:00 p.m.  Sanders contacted Deputy District Attorney Rick Welsh, 

who was at counsel table, and informed him of the motion and the situation.  Welsh said he 

could not appear on the matter.  Sanders requested that he contact his office and locate 

someone who could.  The Honorable Erick Larsh took the bench.  Welsh said that he had 

contacted his office and that a representative from the OCDA could not appear until 3:30 

p.m.  Sanders explained that by 3:30 p.m., the records would have already been illegally 

seized, and he requested that Judge Larsh order the prosecution not to take possession of 

the records until the court addressed the pending issues.  During this time, Assistant 

District Attorney Kal Kaliban (“Kaliban”) entered the courtroom and made an appearance 

on the case.  However, Kaliban also stated that a representative from the Homicide Unit 

would not be available until 3:30 p.m.  Judge Larsh issued an order directing Kaliban to 

inform his office that the records were not to be seized until the court had heard from both 
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parties.  (Exhibit B, at p. 9936.) 

A responsible prosecution team would have simply waited for the hearing before 

taking further action.  However, the Dekraai prosecution—still reeling from the near-

misses at obtaining the records, directly defied Judge Larsh’s order prohibiting the seizure 

of these records.  At approximately 3:00 p.m., Wagner was seated in the back of 

Department C-55.  Douglas called Sanders near that time to inform him that investigators 

still intended to seize the records.  (Exhibit B, at p. 9937.)  Sanders spoke directly to 

Wagner and asked that he direct his investigators not to take the records until the court 

ruled on the matter.  Wagner refused.  (Exhibit B, at p. 9937.)  Sanders called Douglas and 

asked to speak directly to SBPD Investigator Krogman.  Sanders told Krogman that per 

Judge Larsh’s order, he was to delay seizure until the court had ruled on its lawfulness.  

Krogman was non-committal and said he needed to speak to Wagner.  (Exhibit B, at p. 

9937.) 

Despite Judge Larsh’s order directing the police not seize the records, Wagner 

refused to contact Krogman until it was too late and the detective was already in possession 

of the records.  Wagner knew that Dekraai had refused to sign the expanded release, that 

Dekraai had revoked any release previously given, and that Douglas objected to the seizure 

of the records.  (Exhibit C, at p. 1209.)  After disobeying Judge Larsh’s first order not to 

seize the records, officers finally complied with a second order to bring the records directly 

to the Superior Court of Orange County, where they remain. 

Navigating potential perjury as he would throughout his testimony, Wagner later 

claimed he did not recall whether Kaliban had reached him to advise him of the judicial 

order.  (Exhibit C, at pp. 1210, 4699.)  Kaliban admitted he would have aggressively 

attempted to reach Wagner, but also retreated to a failed recollection about whether he 

actually spoke with Wagner.  (Exhibit C, at p. 2863.)  However, Wagner did not fully 

dispute that Sanders advised him in person—before Krogman seized the records—that a 

judicial order preventing its seizure had been issued.  Instead, Wagner described how he 

“declined” to direct Krogman not to seize the records, despite his contact with opposing 
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counsel: 

[Sanders] was talking on a cell phone, which he thrust at me and demanded 

that I tell Det. Krogman not to seize the records.  He may have also said that 

the court had ordered that the records not be seized.  Not knowing the court 

had made such an order, I declined to do so.  Mr. Sanders then stormed off.  

(Exhibit Y2, at p. 11.)   

Sanders did not testify, so the analysis of what took place will rely upon reasonable 

inferences from Wagner’s declaration and testimony.  Sanders called Wagner multiple 

times in an effort to stop the seizure of records.  (Exhibit Y2, at pp. 11-12; Exhibit C, at pp. 

1206-1207.)  Sanders convinced Judge Larsh to issue an order prohibiting their seizure.  

(Exhibit B, at p. 9936.)  Sanders then approached Wagner, having received an order from 

the court, which Kaliban was also to convey to Wagner.  (Exhibit Y2, at p. 11; Exhibit C, 

at pp. 1210-1211.)  Logic permits removal of “may have also” from the above-referenced 

statement by Wagner, who had been attempting to obtain those very same records by any 

means necessary.
216

  The reality is that Wagner was fully committed to claiming to “[n]ot 

knowing the court had made such an order,” even if this required semantic gymnastics with 

the term “know.”  (Exhibit Y2, at p. 11.)  If Wagner truly suspected that Sanders fabricated 

a court order, it would have been an immediately provable lie and a serious ethical 

violation.  However, in Wagner’s tale, the delay in confirming Judge Larsh’s order 

fortuitously cost Wagner just the amount of time he would have needed to stop the seizure 

of the records.  (Exhibit Y2, at p. 12; Exhibit C, at p. 1212.)  Later, Wagner must have felt 

tremendous frustration knowing that if he had just listened to his opponent (or remembered 

talking to his cohort), he could have prevented Krogman from seizing the records that his 

team had been attempting to obtain by any means necessary for the previous two weeks. 

                                              

216
 Wagner similarly hedge his testimony on this issue:  

Q.  Now, I walked up to you, approached you, and as you described it, I 

would agree, in a somewhat angry manner and asked you to direct Detective 

Krogman not to seize the records because there was a court order that was in 

place, correct?  

A.  You said something like that.  (Exhibit C, at pp. 1210-1211.) 
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Wagner’s claim, articulated by Krogman in the affidavit, that Douglas told him a 

special master was unnecessary was false.  Douglas’ actions (immediately calling the 

Public Defender’s office to alert Sanders to the situation, writing a five-page objection and 

declaration, and requesting the records be sealed subject to Dekraai and Silverstein’s 

objections) were entirely inconsistent with such a position.  By his own declaration, 

Wagner admitted that Douglas’ position was that he would only turn over the records with 

an expanded release.  Wagner knew that Douglas had never agreed to waive a special 

master, which seemingly explains Wagner’s decision not to sign off on the search warrant.  

The absence of his signature would allow Krogman to assert that the inclusion of the 

waiver claim in the affidavit was the result of his misunderstanding of the conversation 

between Wagner and Douglas—a position on which they could fall back when their claim 

that Douglas had waived the special master was subsequently disputed. 

The OCDA demonstrated their willingness to violate serious privileges to get access 

to the defendant’s confidential communications in Dekraai.  This conduct exemplifies the 

extreme lengths the office is willing to go to obtain the most privileged and protected 

information between a psychotherapist and a patient, and more disturbingly, an utter 

irreverence for the most basic of defendant’s rights.  All four of the individual efforts 

related to the attempt to obtain the psychotherapist records demonstrate “a reasonable 

possibility that the DA’s office may not exercise its discretionary function in an 

evenhanded manner.”  (People v. Conner (1983) 34 Cal.3d 141, 148, en banc [defining a 

“conflict” within the meaning of Penal Code section 1424].) 

XLVI.  Relevance of Lockup to Request for Dismissal 

MSNBC’s Lockup program has relevance to a number of issues in the pending 

proceedings.  Whether the Lockup production crew stumbled upon Wozniak without 

prodding or direction by an employee of the OCSD—as is claimed by Suzanne Ali and 

Special Handling Deputy Ben Garcia—will ultimately be the key factor in analyzing 

whether the statements were obtained in violation of the Sixth Amendment of the United 

States Constitution. 
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The actions of members of the Special Handling Unit, in working with the 

production crew and otherwise participating in the program, are also relevant to the 

analysis of the contact between Wozniak and Fernando Perez—the jailhouse informant 

who obtained statements from Wozniak just two months prior to when Ali approached and 

questioned Wozniak.  Both Garcia and Perez, who worked together for more than a year, 

also have claimed that Perez’s contact with Wozniak was not prompted in any way by 

members of the Special Handling Unit.  Evidence that Special Handling deputies directed 

the Lockup production team to obtain statements from inmate defendants (including 

Wozniak)—and then hid those efforts—would devastate the credibility of key witnesses 

and their claims that the contact between Perez and Wozniak was coincidental and not 

incited by the Special Handing Unit.  

The actions of the OCSD in relation to the production of Lockup are also relevant to 

a myriad of other issues connected to the request that the death penalty be dismissed in this 

case.  For instance, evidence that the employees of the OCSD violated defendant’s Sixth 

Amendment right to counsel in the context of Lockup—knowing that it would both create 

potential evidence and that it would also be broadcasted—and then concealed their 

knowledge that the evidence was illegally acquired, corroborate that the agency cannot be 

trusted to turn over favorable evidence related to the death penalty.  These actions support 

Defendant’s contention that the government’s conduct has been outrageous and that the 

imposition of the death penalty would be arbitrary and capricious in violation of the Eighth 

and Fourteenth Amendments. 

A.  Recurring Theme of “Coincidental Contact” in the Orange County Jails: 

Another Third Party Decides to Question Wozniak 

The prosecution in this case claims that statements obtained by Fernando Perez from 

Wozniak in July of 2010—the first of dozens claimed over the next fifteen months—were 

the product of mere coincidence.  After the 2014 Dekraai hearings—in which issues of 

Wozniak’s appearance on the Lockup program were briefly addressed—the OCDA and the 

OCSD purportedly decided to join forces to get to the “truth” about Ali’s decision to 
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approach Wozniak.  Ali’s description could have just as easily been one delivered by 

Perez: in a jail filled with thousands of inmates, it was pure happenstance that Ali—just 

like Perez—ended up in a conversation with a man charged in a double murder. 

1.  Assumptions of Candidness and Coincidence 

At first blush, the OCSD and MSNBC’s Lockup program might have appeared to 

have been rooted in a mutually beneficial and law-abiding relationship that allowed 

fascinating programming for MSNBC while presenting an able law enforcement agency 

dutifully managing one of the largest inmate populations in the United States.  The OCSD 

certainly was motivated to perpetuate this image to the public.  A 2011 news article 

appearing in the Orange County Weekly and written by R. Scott Moxley described the 

overtures made by MSNBC producers toward the OCSD in 2006 and 2010.  (Moxley, The 

Hard Cell at the OCJ, OCWeekly (May 19, 2011), 

http://www.ocweekly.com/content/printVersion/979314/.)  The article described the 

damage inflicted to OCSD’s image resulting from the jail death of John Chamberlain, amid 

the appearance of complicity by OCSD deputies.  (The Hard Cell at the OCJ, supra.)  The 

piece also discussed a 2010 e-mail written by producer Ray Haimes, in which he reached 

out again to see whether the OCSD would be interested in participating in Lockup.  (The 

Hard Cell at the OCJ, supra.)  Defendant Wozniak obtained this e-mail, along with others, 

pursuant to a subpoena to the OCSD, in what was allegedly a complete set of 

communications between the production company and the OCSD.
217

  (See Exhibit M4.)  

The e-mail’s description about the “BENEFITS OF PARTICIPATION,” included that the 

program “[i]mparts insights into the motives of particular inmates who sometimes open up 

to our producers in ways they have not previously done with staff.”  (Exhibit M4, at p. PD 

171.)   

                                              

217
As will be discussed, compelling reasons now exist to doubt the completeness of the 

provided communications, as well as all representations made by the OCSD about the 

completeness of its compliance with the court order and its willingness to disclose 

mandated discovery under Brady. 
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2.  The Intersection Between Informant Contact with Wozniak, Lockup 

Contact with Wozniak, and the Motion to Dismiss the Death Penalty 

a.  The Role of Special Handling in the Lockup Production—The 

Contact Between Ali and Particular Inmates 

According to field producer Ali, she found herself drawn to reach out to Wozniak 

while coincidentally strolling through Wozniak’s jail unit.  In a report written by OCSD 

Deputy Ben Garcia, Ali told Garcia that she happened to notice Wozniak wearing both 

undersized clothing and sporting a “fake actor’s type grin.”  (Report of Deputy Ben 

Garcia, dated Aug. 28, 2014, emphasis added, attached herein as Exhibit D8.)  Ali 

explained that, in determining which inmates she would contact about appearing in the 

program, “if somebody stood out to her she would approach them and talk to them.”  

(Exhibit D8, at p. 1.) 

Ali’s lottery style luck was that the “fake actor’s grin” she noticed at the very 

moment he flashed it in her direction actually belonged to a former amateur actor in 

Wozniak, whose participation in a play near the time of the crimes was also coincidentally 

an important part of the double murder investigation.  In fact, Wozniak’s history as an 

actor would eventually become a lead in for the episode in which he was featured—a 

program that included another capital defendant, Jason Richardson, who apparently also 

must have done something to catch Ali’s careful eye. 

In the first few minutes of the program, the narrator stated: “Others will call the jail 

home until their cases are resolved in court, a process that can take years.  One inmate 

facing such a prospect, is Daniel Wozniak, who prior to his arrest could be found 

performing as an actor on the stages of various Orange County play houses.”  (Transcript 

of Lockup Extended Stay: Orange County (MSNBC), Unholy Trinity, p. 2, attached herein 

as Exhibit E8.)  For Ali, the believability of her claims rests on finding it credible that a 

number of seemingly interrelated pieces of compelling circumstantial evidence are instead 
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just a stack of amazing coincidences:
218

 (1) that of all the inmates she scouted that day, 

Wozniak came into her line of sight; (2) that neither Garcia nor Grover had purportedly 

clued her in about Wozniak’s acting connection, but that she nonetheless observed a “fake 

actor’s” expression on the former actor; (3) that Ali had asked Grover to identify high 

profile inmates for possible appearance on the show; (4) that Perez also found Wozniak on 

his own, without the assistance of Grover—the same Special Handling deputy who had 

given Perez an assignment of producing a biography and a list of gang members just weeks 

before his first informant success, which was with Wozniak; (5) that Perez happened to 

name Grover and Garcia in a note about Wozniak; and (6) that Garcia and Grover had been 

prominent member of a Special Handling Unit, which covered up the existence of TREDs 

before and during the Dekraai hearings, including the entry in Perez’s TRED (just weeks 

before his contact with Dekraai) that memorialized Perez being placed as a Level 3 inmate 

versus a Level 5 inmate, thereby allowing him to avoid wearing the “informant-

identifying” blue band. 

3.  The OCDA’s “Investigation” of Wozniak’s Appearance on Lockup 

On the heels of the court’s first ruling in Dekraai and the credibility issues raised 

about members of the Special Handling Unit, including Garcia, the OCDA understandably 

decided  to interview the deputy about what Ali had told him and about why she decided to 

approach Wozniak for participation in the Lockup television program.  The report states, 

She told GARCIA that WOZNIAK stood out because he was handsome, very 

tall, and looked to her like Huckleberry Finn because he was wearing a jail 

jumpsuit that appeared to be four sizes too small.  When ALI looked at 

WOZNIAK, he grinned at her.  (Report of Investigator Vivian Tabb, dated 

Sept., 12, 2014, pp. 2-3, attached herein as Exhibit G8.) 

                                              

218
 Spokesperson McDonald obtained the “[a]verage daily numbers for the fiscal year from 

July 2009 - June 2010.”  He told Lockup that the average daily population was 5,171 (2791 

at the Theo Lacy Facility and 1774 at the Central Jail Complex).  (Exhibit M4, at p. PD 

303.) 
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In retelling the story, Garcia left out that Ali also noticed the “fake actor’s type 

grin,” and Ali, in turn, left out the same purported observation from her declaration 

attached to the Motion to Quash the subpoenas.  (Exhibit G8, at p. 3; Motion to Quash, 

People v. Wozniak, Super. Ct. Orange County, No. 12ZF0137, filed Apr. 29, 2015, pp. 39-

41, attached herein as Exhibit F8.)
219

  But it was too late.  The description by the producer 

and deputy turned production assistant of the unforgettable expression could not be bottled 

back up.  Neither two statements, nor a dozen, will eliminate the “tell” that both Ali and 

Garcia had been dishonest. 

Even if they had not included this detail originally, the notion that Ali had stumbled 

upon Wozniak, just as Perez had supposedly stumbled upon Wozniak, purportedly unaided 

by even the slightest suggestion from members of the Unit from the jail with whom both 

would work closely, reeks of fabrication.  One only need consider an alternative 

explanation compared to the fanciful one offered by Ali and Garcia: deputies with the 

Special Handling Unit—a Unit with deputies who have engaged in significant deception 

and concealment— provided the suggestion to Ali.  The Unit was interested in obtaining 

more statements from Wozniak, as well as pleasing the production team with strong story 

lines.  This would directly and subconsciously encourage production staff to present the 

Unit and the OCSD in the most flattering light possible.   

Garcia and Grover had first sent in Perez to question Wozniak.  He accomplished 

his mission by obtaining incriminating statements.  In light of that success, the nature of 

the case, and a belief that the former actor possessed the personality characteristics of an 

inmate who may be likely to consider speaking on camera, they suggested that Ali 

approach Wozniak.  For Special Handling deputies willing to lie, they could accomplish 

                                              

219
 She does state, however, that “he gave me a big smile.”  (Exhibit F8, at p. 39.)  Also, 

when Garcia retold the story to Tabb, he mentioned, “When ALI looked at WOZNIAK, he 

grinned at her.  ALI told GARCIA that for all of these reasons, she decided that she wanted 

to interview WOZNIAK.”  (Exhibit G8, at p. 3.)  Although both Ali and Garcia talk about 

her noticing the grin/smile, neither use the phrase “fake actor’s type” to describe the grin. 



 

MOTION TO DISMISS - WOZNIAK 

745 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

their objective of obtaining statements, with little chance that the truth would ever be 

discovered.  Working as a team with a field producer likely grateful that she would not 

have to weed through the entire jail for each and every promising story line, Special 

Handling had an ally willing to perpetuate the false impression that contacts between Ali 

and inmates were random and without Sixth Amendment implications. 

4.  Other False Claims of Lockup’s Coincidental Contact with Inmates 

Corroborate Deception Related to Wozniak 

Unfortunately for Special Handling and Ali, the credibility of claims about how Ali 

identified Wozniak further crumbles away with a study of other inmates’ contacts with Ali.  

There is ample evidence that Wozniak’s contact with Ali was not the only contact she had 

with prospective inmate participants showing that the selection of jail actors was often less 

about brilliant instincts and more about the recommendation and facilitation of Special 

Handling Unit deputies—though it would take years for this truth to finally come to the 

surface. 

5.  Additional Evidence of Special Handling’s Purported Role in the 

Lockup Production 

According to a report written by OCDA Investigator Vivian Tabb (“Tabb”), Garcia 

stated that his role with the respect to production of the MSNBC Lockup series was simply 

to be security for the MSNBC crew.  (Exhibit G8.)  Garcia asserted that he did not provide 

any questions or give the crew any direction as to which inmates they should interview.  

(Exhibit G8.)  Ultimately, Garcia’s word should carry little weight—and not just because 

of his rampant dishonesty in the Dekraai proceedings.  An answer given by Grover during 

the renewed 2015 Dekraai hearings, e-mails between the OCSD and 44 Blue employees, 

and portions of the Lockup production would soon show that Garcia’s answers to Tabb 

were either directly dishonest or purposefully misleading. 

When Grover returned to the witness stand in Dekraai in February of 2015, he was 

asked about his role in deciding who participated in the Lockup program.  

Q.  By Mr. Sanders:  Did you identify for the program people who you 
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thought would be a good feature story on the program? 

A.  No.  

Q.  Okay.  Did Deputy Garcia, to your knowledge? 

A.  No.  We -- with MSNBC, we introduced them to the jail.  They had a 

knowledge of who they wanted to talk to, and at the same time they asked us, 

because they were there for a length of time, if there was anybody that we 

thought that they should speak to. 

Q.  All right.  And was that suggested by you or Deputy Garcia, to your 

knowledge? 

A.  I don’t recall if I suggested or if he suggested it or if somebody else 

suggested it.  They were looking for high profile-type crimes.  

Q.  Okay. 

A.  That’s the best I can give you on my recollection of who or where or how 

he was introduced.  (Exhibit C, at pp. 6716-6717.) 

Neither Garcia in answering the questions of Tabb, nor Grover in answering the 

questions of defense counsel, had told anything close to the complete truth.  Certainly, 

Grover’s sworn testimony did not include “the best [he] c[ould] give” about his 

recollection of what he and Garcia told Ali in response to 44 Blue questions regarding the 

high profile inmates whom he suggested be filmed by the Lockup program.  They knew 

whom they suggested, but they decided it was better to hide the actual dialogue on inmate 

selection that took place between the staff of 44 Blue and the OCSD.  And more 

importantly for purposes of this motion, Suzanne Ali has presented herself as being just as 

willing to lie about this subject matter—strongly suggesting that she understood and 

understands that these were secrets better left untold. 

6.  Another Randomly Selected Inmate for the Program?  Jeremy 

Bowles 

Grover certainly remembered that he himself had appeared on camera throughout 

the first aired episode of the Orange County Extended Series, entitled “The Confession.”  

(Exhibit I4.)  Much of Grover’s discussion on air is about Inmate Jeremy Bowles, who as 

discussed previously was a jailhouse informant.  Bowles appeared in an episode in which 

he talked with what appeared to be startling candidness about crimes he had allegedly 

committed, including uncharged murders.  How did producer Ali strike television gold?  
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Did she approach Bowles’ cell because he was also sporting an unusual expression on his 

face that screamed he was the mass murderer he claimed he was when he appeared on the 

program? 

In reality, many of the participants were first suggested for consideration by Grover 

and/or Garcia prior to Ali employing her various sight tests—and undoubtedly Bowles was 

among them.  As e-mails make quite clear, Ali had identified four inmates for filming, 

including Bowles, even before the show had been approved by the OCSD. 

 Ali wrote the following e-mail to Special Handling Deputy William Grover, dated 

June 22, 2010: 

 Hi Bill, 

 Hope this note finds you well! 

 You may have heard that we’re getting ready to start filming “Lockup 

Extended Stay: Orange County Jail”.  We’re hoping to start at the Central Jail 

complex this coming Monday and Tuesday (June 28/29).  The first week is 

considered a “scout”, but this time I’ll be with my cameraman Bryan Kelly 

and my associate producer Tracy Powell. 

 If you have some time I would love to meet with you and Ben Garcia 

Monday or Tuesday.  I’d really like you to meet my crew, and think it would 

be good to discuss how to safely film certain inmates (Wulff, Bowles, Rivas 

and Lassiter). 

Please let me know if you have some time to meet and we’ll schedule 

our scout around your availability. 

I’m really excited to be coming back to OC, and am looking forward 

to seeing your guys again!  Please, feel free to call my cell anytime: . . . 

Warmest Regards, 

Suzanne Ali, Field Producer  

. . . (Exhibit M4, at pp. PD 417-PD 418, emphasis added.) 

Grover did not answer Ali immediately, but instead wrote to Lieutenant Bren 

Giudice (“Giudice”): 

 Before I respond…..I wanted to check with you!  The “gal” was here a 

month or so ago…and now well it looks like it’s a GO!  PLEASE let me 

know what boundaries Special Handling needs to follow before I even 

respond to this e-mail….thanks.  (Exhibit M4, at p. PD 417.) 
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The question appeared to proceed up the chain of command.  Next 

Lieutenant Giudice forwarded an e-mail to Captain Ronald John White (“White”), 

asking if he knew about the situation.  Captain White then wrote the following to 

Commander William David Wilson (“Wilson”): 

Dave: 

 This woman was here about a month ago.  She was given a tour of 

CJX and spoke to several deputies.  When she left she said she would talk to 

her producers to see if they were interested in doing a story on us.  That was 

the last I heard about this. 

 Is this project approved by admin to go forward? 

 RW.  (Exhibit M4, at p. PD 417.) 

That e-mail was then apparently forwarded on June 24, 2010, to Spokesperson John 

McDonald.  (Exhibit M4, at p. PD 417.) 

There is only one reasonable and logical explanation as to how Ali was able to name 

these four individuals as the ones she intended to interview.  (Exhibit M4, at pp. PD 417-

PD 418.)  These were the names given to her by Grover or Garcia, or both.  Interestingly, 

the set of e-mails provided by the OCSD does not include the instructions sought nor 

Grover’s response to Ali after he received those instructions.  However, this does not erase 

the fact that the Special Handling deputies had recommended these four individuals—two 

of whom (Bowles and Wulff) were working with the Unit as informants. 

In Bowles, Ali received a participant from Special Handling that was nearly the 

perfect candidate for the television program—someone willing to paint a vivid picture of 

having committed the most violent and serious of crimes (whether he actually committed 

them or not): 

UNF:  How many people have you killed? 

JB:  Oh, man, I like to just keep that to myself.  A lot.  Enough that maybe 

shouldn’t be saying this on camera, but just a lot.  I didn’t believe in drive-

bys.  I believed in knocking on people’s door, and walking in their houses.  

Anybody can pull a gun, you could look the other way, pull the trigger.  You 

wake up the next day, you actually never seen nothing.  But to actually get up 

in somebody’s face and do something to them, that’s where you become 

numb.  Once you do it once, you can do it for the rest of your life.  (Exhibit 

I4, at p. 10.) 
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Bowles eventually claimed that he committed “29 murders in detail.”  (Exhibit I4, at p. 24.)  

The program’s narrator explained that Bowles not only described the crimes to the show, 

but also to jail officials—Grover and his partner (Garcia).  (Exhibit I4, at p. 24.)  

According to Grover, “After spending time with Jeremy Bowles, he’s basically confessed 

to my partner and I that he has committed numerous murders in numerous different ways.”  

(Exhibit I4, at p. 24.)  Among his victims was purportedly an individual accused of 

being an informant.  (Exhibit I4, at p. 24.)  Was it yet another coincidence that cameras 

were rolling as Grover approached Bowles at his cell and said, “Hey Bowles.  Is now a 

good time to talk about what we were talking about earlier?”  (Exhibit I4, at p. 25.)  Grover 

then continued to question Bowles as the filming continued: 

DG:  Do you feel that-that part of this and part of the reason why you may be 

talking about these things that haven’t been talked about or discussed or even 

known by law enforcement, is part of, uh, a sense for you to bring some 

closure to some things? 

JB:  Yeah.  I just--you know, dealing with all this, and just everything period 

is just taking its toll on me, and I think it’s just better off that I do this, get 

this done with and get it out of my system.  Because it’s something that’s 

been eating at me for a long time.  You know, like other peoples’ [sic] 

families, they have kids, and they have moms, and they have dads, and I 

don’t--I don’t think a lot of them people have closure on a lot of things that 

have happened. 

DG:  Right. 

JB:  And I just feel that by clearing the air with certain things, it puts me at 

ease.  It also helps me deal with my own demons in my own head, and gives 

a chance to have closure and say sorry to a lot of people that I’ve never had a 

chance to. 

DG:  Kind of like you’re experiencing the closure now with your losses? 

JB:  Yeah.  (Exhibit I4, at p. 26.) 

Although Grover was clearly not the investigating officer in any potential case, he 

even indicated that he would return to talk to Bowles more about his crimes: 

JB:  Some things I wish some people would have said sorry to me or said bye 

before they left, and they never got a chance to.   

DG:  All right.  Well, we’ll talk a little bit more a little later.  If at any time 

something really doesn’t feel right, and you’re not able to deal with it, then 

please, please, I encourage you to follow through with that. 

JB:  Okay.   
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DG:  All right? 

JB:  Thank you. 

DG:  Okay.  We’ll talk more.  (Exhibit I4, at p. 27.) 

The narrator explained that jail officials—almost certainly Grover and Garcia—asked 

Bowles to describe his crimes in writing.  (Exhibit I4, at p. 28.)  Grover stated that he and 

his partner would start documenting the crimes and contact the District Attorney’s Office.  

(Exhibit I4, at p. 29.)
220

  . 

With a push in the right direction from Special Handling, Lockup was able to obtain 

footage that made for mesmerizing television.  In the process, Grover and the Special 

Handling Unit purportedly solved 29 murders—perhaps the greatest investigative 

accomplishment in the history of Orange County.  It certainly would have been the greatest 

joint media/law enforcement accomplishment in modern television history, if any of the 

murders were actually solved. 

But as Grover spoke to cameras, viewers certainly would have sensed that Grover 

had a familiarity with Bowles that pre-dated the filming.  Grover stated in aired footage 

that “Jeremy Bowles to me is the ultimate chameleon.  He truly is capable of doing just 

about anything, including killing people.”  (Exhibit I4, at p. 7.)  Later, Grover told the 

interviewer that, “Jeremy Bowles is a very sophisticated, very experienced, very dangerous 

individual.  Jeremy Bowles is ever evolving.”  (Exhibit I4, at p. 10.) 

And though it made for great television at the time, nearly five years later, it appears 

Bowles will never be charged with any of the murders he apparently described.  While the 

mystery of Bowles’ murder claims may never be fully understood, the truth about how a 

number of inmates ended up being chosen to participate in the Lockup program, is no 

                                              

220
 That appears to have happened, as an e-mail indicates that the District Attorney’s Office 

was attempting to obtain footage of the show in December of 2010.  (Exhibit M4, at pp. PD 

353-PD 354, PD 456.)  It is worth emphasizing that Grover’s documentation of criminal 

conduct—then shared with prosecutors— offers yet another example of how Special 

Handling deputies became members of prosecution teams, whether requested by the 

prosecution teams or not. 
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longer secret. 

Within the first few seconds, the program’s narrator stated: “And another inmate 

makes the most shocking confession ever heard on Lockup.”  The show then cut to Bowles 

who said, “They say you’re a psychopath murderer after three people.  I’ve done blown 

that one out of the water quite a few times.”  (Exhibit I4, at p. 2.)  And when the production 

team packed up their bags, it was back to the informant business for Bowles and his 

friends, as detailed previously. 

B.  The Prosecution’s Argument About Proof Related to Special Handling’s 

Suggestion of Wozniak 

 In the People’s Response to Wozniak’s Motion to Compel Discovery from Third 

Party Media Organizations, the prosecution makes an unusually unpersuasive argument.  

(Exhibit B8.)  In essence, it is argued that because defense is in receipt of an e-mail 

mentioning Wulff and Bowles, but not one mentioning Wozniak, then the only logical 

inference is that Wozniak was not suggested for inclusion in Lockup.  (See Exhibit B8, at 

pp. 10, 12.)  This argument makes little sense for a number of reasons.  First, this argument 

defies the rules of evidence.  (See generally CALCRIM No. 223 [“Both direct and 

circumstantial evidence are acceptable types of evidence . . . .  Neither is entitled to any 

greater weight than the other.”].)  There exists powerful circumstantial evidence, as 

delineated above, regarding Ali’s contact with Wozniak and Grover’s admissions that the 

program sought high profile inmates.  Second, contrary to the People’s assertion, the 

absence of an e-mail or admission does not equate to the absence of efforts by the OCSD to 

direct Ali towards Wozniak.  As previously discussed, the circumstantial evidence strongly 

indicates that Ali did not merely happen open Wozniak by pure happenstance, rather 

OCSD directed Ali to Wozniak.  Third, this argument fails to grasp the possibility that 

OCSD directed Ali to Wozniak subsequent to the e-mail chain disclosed to defense 

counsel.  And lastly, this argument is predicated on numerous assumptions.  It assumes that 

all e-mails and documents relating to the matter were disclosed to Defendant.  It assumes 

every witness statement is a complete, accurate, and honest recollection.  It assumes that 
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