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I am writing directly to you to respond to the letter Deputy District Attorney Michael · 
Jacobs sent to me on May 7 complaining about the handling of capital litigation by our San 
Diego office. (Copy enclosed.) Mr. Jacobs writes that your office is dissatisfied overall with the 
general manner in which we are conducting our capital litigation and suggests that there is a 
rather low level of competence as well as deficiencies in aggressiveness and professionalism by 
the deputy attorneys general assigned to these cases. Mr. Jacobs goes on to write that your office 
now has a rather profound lack of confidence in the deputy attorneys general handling these 
capital cases and expresses concern that the final outcome of these cases might be compromised 
as a result of inadequate performance by my deputies. Mr. Jacobs also questions the manner in 
which these cases are assigned and the kind of supervision and oversight utilized in these cases. 
Finally, Mr. Jacobs raises pointed concerns with respect to four particular Orange County capital 
cases which are being litigated on habeas corpus in the federal court. . . 

I was smprised by Mr. Jacobs' letter for a number ofreasons. First, it has been reported 
to me that none of Mr. Jacobs' concerns, in general or with regard to a specific case, were 
addressed by him to the case deputy, to Supervising Deputy Attorney General Bill Wood, who is 
the capital case coordinator in the San Diego office, or to Senior Assistant Attorney General 
Gary Schons. Second, Mr. Jacobs' letter suggests that he is speaking for your office and 
expresses a profound dissatisfaction and lack of confidence in our handling of capital litigation. 
However, to my knowledge prior to Mr. Jacobs' letter, no member of your office ever expressed 
any ~ticisrn of our handling pf capital litigation; and, in fact, it was my understanding and belief 
that there is a high level of confidence and cooperation between our offices in the conduct of 
capital litigation. Finally, as I will detail more fully below, many of Mr. Jacobs' criticisms, 
comments and observations are just plain wrong. 

As you may be aware, the San Diego office has built an outstanding and enviable record 
in the conduct of capital litigation. That office litigated to completion California's first 
execution, that of Robert Harris (San Diego County) in 1992. Since then, San Diego has litigated 250 • 18 
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to completion three other capital cases, all from Orange County.:.. William Bonin, Thomas 
Thompson, and most recently Jaturun Siripongs. These represent four out of the seven 
executions which have taken place in the state since the death penalt)' law was reinstated in 1977. 

Surprisingly, in bis letter Mr. Jacobs notes that three of the first six executions under the 
present death penalty law have been from Orange County, and he then seems to take credit for 
the successful completion of these cases. As a former deputy district attorney and head of the 
Major Offender Bureau in the Sacramento District Attorney's office who has prosecuted capital 
cases, I can appreciate the skill and dedication it takes to obtain a death judgment. But Mr. 
Jacobs cannot seriously believe that the succes.sful litigation of these cases at the trial level has 
much to do with the ultimate success of the :fifteen to twenty years oflitigation conducted by our 
deputies which results in an execution. The San Diego office alone has well over one hundred 
capital cases on its docket from Orange, San Diego, Riverside and San Beniarclino counties. 
Each of these death judgments reflects the skill and dedication of the deputy district attorneys 
who prosecuted the cases at the trial level; but the ultimate· success of these cases, i.e. execution, 
is largely a factor of the conduct of the litigation over the fifteen to twenty years after the death 
judgment is rendered. In that respect, the San Diego office has an exemplary and enviable 
record. 

Only the most senior deputies in the San. Diego office are assigned to post-affirmance 
capital litigation in the federal courts. ·Indeed, three of the four attorneys Mr. Jacobs complains 
of in his letter are supervising deputies in the San Diego office, an.d one, Supervising Deputy 
Attorney General Esteban Hernandez., conducted the litigation which resulted in the execution of 
Vlilliam Bonin. The capital case coordinator in San Diego, Supervising Deputy Attorney 
General Bill Wood, is a seasoned capital litigator and is the author of the office's Capital Case 
Compendiwn. Assisting Mr. Wood in the supervision and review of these cases are attorneys 
such as Deputy Attorney General Rick Millar and Deputy Attorney General Holly Wilkens (the 
Thomas Thompson prosecutor) who have extensive experience in federal capital habeas 
litigation, as well as having taken multiple capital cases to the California and United States 
Supreme Courts. Additionally, all of these lawyers·are assisted in their cases by the statewide 
capital case coordinator Senior .Assistant Attorney General Dane Gillette, as well as a network of 
capital litigators in our office throughout the state. Finally, Senior Assistant Attorney General 
Gary Schons has been in his position for seven and one-half years and bas overseen all four of 
the executions conducted in cases out of the San Diego office, as well as scores of other capital 
cases on direct appeal and federal habeas corpus. Contrary to lv.f.r. Jacobs' suggestion, the San 
Diego office's record in capital litigation suggests a high level of competence, aggressiveness 
and professionalism by the deputies assigned to the cases and the attorneys who review and 
supervise those cases. 

Let me now respond to the specific complaints made by Mr. Jacobs in bis letter with 
respect to four cases pending in the San Diego office in which Oran.ge County death judgments 
are under attack in the federal court on habeas corpus. 

250 -19 
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William Payton (Supervising Deputy Attorney General Esteban Hernandez) 

Complaint: 

J. The trial attorney has not been kept up to date on issues nor provided with copies of 
briefing from both. sides (this is contrary to my own experience on other cases). 

Supervising Deputy Attorney General Hernandez has spoken with Mr. Jacobs over the 
years regarding this case as it has moved from the California Supreme Court into the federal 
court. Throughout all of this time, Mr. Hernandez has always been available and responsive to 
Mr. Jacobs. Indee~, the only lack of communication and interest has been on Mr. Jacobs' part. 

For example, prior to Mr. Jacobs recent deposition in the Payton habea5 corpus lirigation1
, 

1Mr. Jacobs• deposition in the Payton habeas corpus matter raises a concern as to the tone 
and timing of his letter to me. Mr. Jacobs' May 7 letterwas written one day after Mr. Hernandez 
faxed l\1r. Jacobs a copy of an Orange County Superior Court file concerning an infonnant-

witness used by Mr. Jacobs in the Payton prosecution, Daniel Escalera (case No. C·46748). 
Documents in Escalera's superior comt file directly contradict and possibly impeach Mr. Jacobs' 
deposition testimony in which Mr. Jacobs testified he was not present and did not participate in 
Escalera's change of plea and sentencing. Escalera's court .file clearly shows that Mr. Jacobs 
participated in Escalera's change of plea on October 30, 1981. Indeed, Mr. Jacobs even signed 
the change of plea form. Additionally, Mr: Jacobs was present at Escalera's sentencing on 
February 26, 1982, and participated in an in-chambers conference with the court and defense 
counsel, contrary to his deposition testimony that he was "certain" he never went into chambers 
for a conference regarding Escalera. 

Payton's federal petition for writ of habeas corpus alleges, among other things, that the 
Orange Counfy District Attorney's office, and Mr. Jacobs in particular, withheld Brady material 
in the form of an alleged secret deal with Escalera to testify against Payton in exchange for 
leniency in Escalera' spending robbery case. Mr. Jacobs has consistently maintained that he did 
not promise Escalera anything in exchange for his testimony against Payton. Notably, six days 
after the death verdict was rendered against Payton (December 2, 1981) Escalera's attorney wrote 
a letter to the probation officer prior to Escalera's sentencing stating: 

"Certain promises relating to Mr. Escalera continuing to work with law 
enforcement and testify in the aforementioned superior court prosecution of 
Mr. Pa[y)ton were discussed, which led to the ultimate plea of guilty by 
Mr. Escalera The court and district attorney, as well as Mr. Escalera and myself, . 
are aware of the parameters of the consideration promised Mr. Escalera for bis · 
activity." 

Despite the suggestion in the above material that there may have been secret promises of 
lemency made to Escalera by Mr. Jacobs we have interviewed the defense attorney and he has 
assured us there was no secret deal. Although we believe Mr. Jacobs and the defense attorney 250 -20 
are telling the truth, that there was no secret undisclosed deal with Escalera, there remains the 
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:M:r. Hernandez spoke by phone with Mr. Jacobs several times beforehand encouraging 

Mr. Jacobs to review materials in preparation for the deposition. Mr. Jacobs testified at his 
deposition that he did not get around to reviewing the material until two days before the 
deposition itself. 

Contrary to Mr. Jacobs' claim that he has not been provided with copies of the briefing, 
in his deposition, when defense counsel asked him what docu,ments he reviewed fu preparation 
for the deposition, Mr. Jacobs testified he reviewed the Attomey General's response in the 
California Supreme Court and the Attorney General's response to the petition for writ of habeas 

corpus in federal court, both of which were provided to him by our office. 

2. A discovery order was granted in federal court prior to a hearing on a writ of habeas 
corpus giving discovery of attorney's work product-all records, notes, and conjidential 
records of informants with minimal opposition by the depu'ty attorney gener.als [sic} 
assigned and no writ was raken. 

Mr. Jacobs' complaint concerns a motion granted by Judge Manuel Real for discovery of 
information in the district attorney's files regarding the two lnformants who testified at trial 
against Payton .• .AJ1er Judge Real made this order, Mr. Hernandez consulted with Supervising 
Depury Attorney General Bill Wood, the capital case coordinator in San Diego, as well as with 
other deputy attorneys general in both the San Diego and Los Angeles offices. As a result ofthis 
consultation, Mr. Hernandez determined that Judge Real's discovery order was appropriate given 
the nature of Payton's Brady claims relating to the alleged secret deals with the two informant
·wimesses. Mr. Hernandez also concluded that it would be fruitless to challenge Judge Real's 
discovery order by way of a writ to the 9th Circuit. Indeed, ''writs of mandamus concerning 
discovery issues are 'rare as hen's teeth'." (Jn re Orthopedic Bone Screw Prod. Liabili'ty (?lb. Cir. 
1996) 79 F.3d 46, 48.) Such discovery orders "are subject to reversal only for 'clear' abuse of 
discretion that is likely to prevent a fair trial." (Ibid.) In addition to the legal futility of taking a 
writ petition challenging Judge Real's discovery order, l\1r. Hernandez determined that such 
action, in the course of the proceedings, would prejudice the People's position as Judge Real 
would perceive our opposition to be nothing more than "stonewalling." 

3. When the assigned deputy attorney general was told that my office did not consider our 
informant index covere_d by the order, he stated that he would have to inform the court 
that we were withholding information and initially refused to even assist in preparing a 
pro1ective order (which my office later filed and which was signed by Judge Real). 

On January 4, 1999, Payton's counsel successfully obtained a discovery order from Judge 
Real (discussed above) which permitted them to issue subpoenas duces tecum (S1Ds) to your 
office and other law enforcement agencies regarding all information in their possession regarding 
inforrnant-wimesses Daniel Escalera and Alejandro Garcia. This discovery order was obtained in 

250 - 21 
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support of Payton's claim of Brady violations in connection with undisclosed secret deals with 
these informant-witnesses. 

On February 8, 1999, without notice or copy to us, Deputy Disirict Attorney Burl Estes 
sent Payton's counsel a letter in which b~ expressly pointed out for the first time the existence of 

an informant index ~your office, and asserted that be had not found anything in the index 
re2arding Escalera, as he did not have Escalera's date ofbirth. When Mr. Hernandez was 
informed of this, he called Deputy District Attorney Estes and provided him with Escalera' s date 

of birth. Mr. Hernandez later telephoned Deputy District Attorney Estes to check on whether he 
had found anything, and Estes told Mr. Hernandez that he had lost the date of birth information. 
Mr. Hernandez a£ain £ave Mr. Este5 Escalera's date of birth. - .... 

Thereafter, Mr. Hernandez learned from Mr. Jacobs that the informant index contained an 
entry on Escalera dated November 9, 1979, stating, "repo:rted to be selling ballons [sic] to hype 

prost]tudes [sic]. Subject is a member ofEME [i.e., the Mexican Ma£a] and has put a contact 
[sic, "contract") on an informant's life." 

Mr. Hernandez then received a telephone call from Deputy District Attorney'Jim Marion 
who advised him that your office did not intend to provide discovery of this entry in the 
informant index as his reading oftbe SDT was that it did not cover en.mes in the informant 
index. J\.1r. Hernandez then consulted with Supervising Deputy Attorney General Bill Wood, 
Supen•ising Deputy Attorney General Laura Halgren, who is the San Diego office ethics expert 
and the prosecutor in the Siripongs case, and Senior Assistant Attorney General Gary Schons, 
who is an author of the CDAA Professionalism manual and expert in Brady law. All these · 
lawyers were in agreement that if your office did not disclose this material in the informant 
index, the Attorney General's office had an independent ethical obligation to disclose it to the 
defense under Brady. (See Thomas v. Goldsmith (9th Cir. 1992) 979 F.2d 746, 749-750.) Once 
Mr. Hernandez indicated this to your office, your office's position softened and its concern 
shifted to protecting the coniidentiality of the mere existence of the informant index itself. On 
the advice of other attorneys in this office, Mr. Hernandez advised your office that if it wanted a 
protective order regarding the informant index, that your office should prepare it This view was 
premised on the concern that if such a request for protective order came from the Attorney 
General's office regarding records of your office, the defense in this and other cases, as well as 
the court itself, would point to this as evidence that the Attorney General's office is in 
constructive possession of such records-a characterization we have consistently resisted. 

Ultimately, Mr. Hernandez negotiated with Deputy District Attorney Vickie Hix that he 
would prepare a confidential request for a protective order regarding the informant index, and 
that your office would voluntarily provide discovery of the informant index entry regarding 
Escalera. As such, our office would not be forced to provide this information to the defense 
under our independent Brady obligation, which would have inferentially supported the defense's 
claim that this was undisclosed Brady material, which it was not. Mr. Hernandez did in fact 
prepare a comprehensive 7-page protective order for yom office which Judge Real signed, 
thereby preventing the defense from disclosing anything about the informant index. 250 • 22 
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(Something of an aside, but certainly relevant to Mr. Jacobs' complaints regarding lack of 
communication between our offices, it should be noted that our office did not receive Deputy 
District Attorney Estes' letter of February 8 to Payton's counsel; in which he gratuitously 
disclosed the existence of the informant index, until Mr. Jacobs' deposition on April 14 when 
Payton's counsel confronted Mr. Jacobs with Mr. Estes' letter.) 

4. Wnen my deposition was ordered, I was told by the assigned depu'ty attorney general to 
be in Santa Monica at the defense attorney's office in less than three days, without a 
subpoena or fees. I refused and told him to do a better job protecting my rights and I 
would not appear without proper service. The deposition was later rescheduled at my 
office. 

On April 5, 1999, at a scheduled defense motion for the taking of depositions, Judge Real 
ordered the taking of depositions of Mr. Jacobs and Mr. fyferwin to be completed "Within ten days, 
by April 15. Mr. Hernandez had prevailed upon Judge Real to limit the number of depositions 
to just 11r. Jacobs and Mr. Merwin, in spite of the defense requests to depose numerou5 other 
wimesses. Mr. Hernandez immediately telephoned Mr. Jacobs and asked him about his 
availability for a deposition, and Mr. Jacobs provided five dates ptj.or to or on the 151h. Mr. 
Jacobs advised Mr. Hernandez that he had a strong preference to conduct the deposition in his 
Santa .l\na office, as he did not want to waste his time driving to Payton's counsel's office in 
Santa Monica. Mr. Hernandez communicated this to Payton's counsel who in turn informed Mr. 
Hernandez they had logistical problems getting a court reporter in Santa Ana, and they insisted 
upon conducting Mr. Jacobs' deposition in their offices in Santa Monica While Mr. Hernandez 
communicated this to Mr. Jacobs, Mr. Jacobs became angered and insisted for the first time he 
would not show up without a subpoena and witness fees. Mr. Hernandez informed Mr. Jacobs 
that Judge Real would not look favorably upon such actions by a state prosecutor, and would 
likely interpret it as "stonewalling." It was then that Mr. Jacobs accused Mr. Hernandez of not 
protecting his rights and of"giving lrim up." Mr. Hernandez gave Mr. Jacobs·bis honest 
assessment that we could win the battle regarding his deposition and lose the war with Judge 
Real if we opposed Payton's counsel at every small procedural point, such as by insisting that all 
deposition witnesses be personally served with a subpoena and paid witness fees for permitting 
the depositions to be taken, and that the best interests of the case should be kept in mind. 
Ultimately, MI. Jacobs' wish to be deposed in his office was met and he voluntarily submitted to 
a deposition on April 14 without the need for a subpoena. 

Finally, "With regard to the Payton case, events have now somewhat overtaken 
Mr. Jacobs' letter. On May 26, Judge Real granted Mr. Hernandez summary judgment on all but 
one of Payton's claims for habeas corpus relief, which were the subject of an upcoming 
evidentiary bearing. Judge Real did grant Payton habeas corpus relief on one claim-that 
Mr. Jacobs was guilty of prejudicial misconduct at trial by misarguing the factor (k) evidence 
presented by Payton at the penalty phase of the trial. (On direct appeal, the California Supreme 
Court had found that Mr. Jacobs' argument was "incorrect," but by 5 ~o 2 majority found that the 
error was harmless. (People v. Payton (1992) 3 Cal.4th 1050, 1071-1073.) Obviously, Judge 
Real did not agree.) When Mr. Hernandez informed Mr. Jacobs of this ruling, Mr. Jacobs 
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admitted that "he blew it" and attributed his erroneous trial court argument to the fact that it was 
his first capital case and he was not sufficiently familiar with the law. 

John Visciotti (Deputy Attorneys General John Swan and Meagan Beale) 
Complaint: 

1. Again our office has not been kept up to date on issues and pleadings on the pending 
hearing on the writ of habeas corpus in federal court. Contact was made only after a 
massive discove1y order had been granted by the court after rather minimal opposition 
and no attempt at taking a wn·t to reverse any part of the court's order. 

The Visciotti case was originally prosecuted by Tom Goethals who is no longer with your 
omce. Throughout the course of this case, however, there has been excellent cooperation, 
communication and assistance by and between our two offices. At the state habeas corpus 

I 

evidentiary hearing in 1994, Deputy District Attorney Chuck Middleton served as cocounsel with 
Depury Attorney General John Swan, and the two achieved an out:t.anding result. Most recently, 
our deputies have been in contact with Deputy District Attorney David Brent, who is your 
designated contact person on the case, and there has been good communication with him. If your 
ofiice did not have copies of the federal pleadings in this case, it is only because they were not 
requested. 

Mr. Jacobs states that we made contact only after the discovery order was ~ted on 
February 1, 1999. To the contrary, Deputy Attorney General Meagan Beale contacted your 
office, likely in November 1998, prior to the December 14, 1998 bearing on the discovery 
motion. Ms. Beale called your office as well as the two other affected agencies, the Sheriffs 
office and the Anaheim Police Department, to give them a heads up in case th.e discovery order 
was granted. In fact, Ms. Beale spoke with Mr. Brent to alert him to ·the extensive scope of the 
documents requested. She faxed to him a copy ofVisciotti's requested discovery, which was 
embodied in an informal request dated October 20, 1998. It was only after the discovery order of 
February.1, 1999, that Mr. Swan first beard from Mr. Jacobs who told Mr. Swan that he would 
be the contact person because Mr. Brent was in trial. Thereafter Mr. Swan dealt with Mr. Jacobs 
regarding the discovery matters. 

Despite Mr. Jacobs' description of our opposition to the discovery motion as "rather 
minimal," we filed formal written opposition to the discovery request for documents on 
numerous grounds relating to the AEDP A, relevance, good cause and custody. In addition to this 
document, we filed two other written oppositions to the discovery request. 

It is true, as Mr. Jacobs states, that we did not seek a writ once the court ordered 
discovery . However, when Judge Real ordered discovery on February 1, be gave us only three 
days to comply. Deputy Attorney General Swan consulted with Supervising Deputy Attorney 
General Bill Wood, as well as Senior Assistant Attorney General Dane Gillette and Senior 
Assistant Attorney General Gary Schons. They collectively decided that seeking a writ under 
these circumstances would be futile. As I noted above, mandamus concerning discovery issues 
are "as rare as hen's teeth." Indeed, when we later sought a writ of mandate from the 9th Circuit 
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in connection with this discovery order and Judge Real's order for tlie Attorney General to 
appear personally in his court, the 9th Circuit denied relief. 

2. A discovery order was granted in this case giving up work product entailing all records 
of office procedures and protocols regarding evaluation of death penalty cases (rhis had 
never been discovered before on any other case). 

We opposed Visciotti's request for your office's procedures and protocols regarding the 
evaluation of death penalty cases on the grounds that it was not permissible discovery, that it was 
not relevant to any issues in the habeas proceeding, and we lodged a work product objection as to 
the disuict attorney's file, in writing. 

Notably, when Deputy Attorney General Swan was in your office on February 2 working 
with Mr. Jacobs on compliance with the discovery order, fyir. Jacobs discussed this portion of the 
discovery order with Mr: Swan. 11r. Jacobs advised Mr. Swan he was going to call Senior 
Assistant Attorney General Dane Gillette to discuss this issue with him. After bis discussion 
with Mr. Gillette, Mr. Jacobs bad told Mr. Swan that he was willing to provide the material, and 
advised Mr. Swan that Mr. Gillette felt the information should be provided and that Mr. Gillette 
understood that such material had been ordere.d in another case. 

3. A discovery order was granted ordering a split of the defendant's blood sample with part 
being made available to the defense. This blood sample had already been screened for 
drugs years ago and no new facts warranted another testing. · 

We objected to Visciotti's request for the blood sample and objected to Judge Real's 
order on the ground that there was no showing of good cause. We argued in a written opposition 
the absence of even an allegation of a false or inaccurate analysis and that there was no basis to 
believe retesting could produce anything of value in deciding Visciotti's claims. Nevertheless, 
Judge Real made the order. 

4. Again, at last minute, in order tq avoid the Attorney General being held in contempt, I 
had to assign a paralegal and part of our unit's clerical staff to assist your office in 

· xeroxing the records they needed and I had to personally obtain a court order releasing 
the blood sample from evidence and walk it over to our Sheriff's Forensic Sciences 
Division. 

It is true that Mr. Jacobs and his assigned staff worked diligently to comply with Judge 
Real' s order. The reason for the extraordinary efforts was the fact that the judge unreasonably 
gave us only three 9ays to comply. In fact, we acknowledged the outstanding work of 
J\.1r. Jacobs and his staff in a letter to you. 

With regard to the blood sample, Mr. Jacobs miscbaracterizes that event. He neither "had 
to" obtain a court order; nor was there any particular urgency with respect to this one item of . 
discovery. To the contrary, when Mr. Swan called about obtaining the blood sample and spoke 
with Mr. Jacobs, be was seeking to determine if your office had a form stipulation by which he 
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. 
(Mr. Swan) could obtain a release of the blood sample .from the court. During this conversation 
Mr. Jacobs volunteered to prepare the order, get it signed by the court, and take it to the lab. At 
no time did :Mr. Swan direct Mr. Jacobs to do this; nor did Mr. Swan tell him that it had to be 
done immediately in order to avoid the Attorney General from being held in contempt, or for any 

other reason. 

As a final thought regarding the Visciotti case, it is clear that Mr. Jacobs' concerns are 
traceable to Judge Real's discovery order. We opposed that order from the outset and with the 
acknowledged cooperation of your office sought to comply with it under difficult circumstances. 
However, tllls order and· the problems it caused for both of our offices was not the result of any 
bad lawyering or lack of communication and cooperation between us. 

Robert Thompson (Supervising Deputy Attorney General Raquel Gonzalez) 
Complaint: 

J. This case has been sitting in federal court since 1989 with basically no significant 
activity. Another case from our county, Peoole v. Thomas ThomDson was assigned to 
federal court in the same year and that defendant has already been executed. It's hard to 
understand how there hasn 't even been a hearing scheduled in' the district court on this 
case. 

Supervising Deputy Attorney General Raquel Gonzalez has handled the Robert 
Thompson case since direct appeal, affirming the judgment of conviction and sentence of death, 
as well as the denial of certiorari. (People v. Thompson (1990) 50 Cal.3d 134; see Thompson v. 
California (1991) 498 U.S. ·1043; Thompson v. California (1990) 498 U.S. 881.) Ms. Gonzalez 
is now lead counsel in the case in federal court and she is assisted by Deputy Attorney General 
Holly Wilkens, who handled the Thomas Thompson case. 

This case.arrived in federal court on December 5, 1990, when Thompson filed a request 
for appointment of counsel and stay of execution. The case has been in federal court for eight, 
not ten, years and Thompson did not file his initial petition until six years ago. Furthermore, 
Thompson sought federal habeas corpus review before he filed his state habeas corpus petition. 
Exhaustion of state remedies was not completed until five years ago. The delay in this case, 
compared to that in other capital cases, is unfortunately not unusual. · 

The following significant events have contributed to the delay in the resolution of this 
case, which is inherent to this type of htigation: 

(1) The Attorney General appealed the issue of the federal district court's jurisdiction to 
grant a stay of execution without a federal habeas corpus petition having been :filed--thls 
issue was vigorously litigated by our office until it was finally settled by the United 
States Supreme Court. In the Thompson case we appealed the issue to the 9th Circuit and 
then to the United States Supreme Court. (Vasquez v. Thompson (1992) 506 U.S. 1011 .) 
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(2) Thompson filed his federal habeas corpus petition on March 1, 1993. The federal 
district court sent the case back to the California Supreme Court for exhaustion of state 
remedies. Thompson filed a· state habeas corpus petition on November 12, 1993. The 

California Supreme Court took nine months to rule on the habeas petition. Throughout 
tlris time, all federal proceedings were stayed. 

(3) On December 5, 1994, Thompson filed an amended petition for writ of habeas corpus 
raising 31 separate claims. Ms. Gonzalez filed a Motion to Dismiss on February 22, 
1995, and an Answer on the merits on August 9, 1995. Ms. Gonzalez successfully 
obtained a ruling dismissing all but 5 of Thompson's 31 claims with prejudice on the 
basis of procedural default and procedural bar. However, the federal district court has 
since reinstated the claims and has ordered several rounds of briefing on the merits under 

the law both prior to and in the wake of the adoption of the .t\EDP A. 

. . 
( 4) Ms. Gonzalez has filed thousands of pages of briefing in this matter, addressing all 31 
of Thompson's claims and numerous sub-claims on the merits. This includes at least 4 
supplemental answers required by the court. Deputy Attorney General Wilkens has 
assisted in drafting these arguments and reviewing the pleadings filed in federal court. 

(5) At one point, the. federal district court dir.ected the parties to proceed on the basis of 
requests for admissions. Thompson filed 1,078 requests for admjssions, and we 
responded with an even lengthier opposition. After about a year of litigation over the use 
of admissions, the federal district court :finally ruled that proceeding by admissions would 
not be productive and abandoned it. 

(6) Just when the matter was fully briefed, the federal district judge, James Ideman. 
retired in September.1998 without ruling on the issue of whether an evidentiary hearing 
should be held. 

The delay in the case is largely the result of the federal judge giving opposing counsel 
unwarranted leeway to file successive motions and other unnecessary pleadings. Ms. Gonzalez 
opposed each and every one of these attempts to delay the case. Despite our efforts to persuade 
the federal judge to move this case along, it is evident that the judge long ago lost control of the 
matter. The new judge on the ·case, Consuelo Marshall, has not yet ruled on Thompson's request 
for an evidentiary hearing. We are planning to file a motion for summary judgment in this 
matter, a tactic which we have used successfully in the Bonin and Payton cases to limit the scope 
of the proceedings. · 

2. My office has not been furnished with up-to-date pleadings in this matter and at the 
present time I have no idea what the issues are and what the present status of this case is. 

Throughout the direct appeal and collateral stages of the Thompson case, Ms. Gonzalez 
bas been in communication with the deputy district attorney as.signed to follow its progress. 
(The trial deputy retired long ago.) Most recently, Deputy District Attorney Chris Evans has 
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been assioned to the Thompson case, ~d Ms. Gonzalez has discussed the case with Mr. Evans on 

several occasions. 

Mr. Jacobs has never contacted Ms. Gonzalez about the Thompson case or its status. 
Depury Attorney General Holly Wilkens has discussed some details relating to the Thompson 
case with Mr. Jacobs, particularly in relation to the issue of certain unsolved homicides. 
:Ms. Wilkens offered to contact Mr. Jacobs to have the evidence in the Thompson case examined 
to see if Thompson could be linked to an unsolved homicide that occurred close in time to the 
murder underlying Thompson1s death judgment. . In addition, Ms. Gonzalez has sent copies of 
some of the pleadings in this case to your office. 

Kenneth Clair (Supervising Deputy Attorney General Carl Horst) 
Complaint: 

J. The trial attorney had not been kept apprised ofrhe status of the procedures, pleadings, 
or issues; only some or part of the pleading have been sent over the last ten years. 

Since 1988, Supervising Deputy Attorney General Horst has called Mr. Jacobs on 22 
separate occasions and has actually spoken with rum on 15 occasions. On 2 occasions, ·namely 
January 16, 1996, and October 14, 1997, Mr. Horst found it necessary to send Mr. Jacobs a letter 
indicating the importance of close cooperation between the two. Mr. Horst has provided a copy 
of the respondent's brief we filed in the 9alifornia Supreme Court to the district attorney's office, 
and whenever Mr. Jacobs has asked, he has been provided copies of the federal pleadings. 

2. The same evidentiary hearing on the same issues has been pending in federal court for 
over three years. 

The matter of the evidentiary hearing in the Clair case has been pending for five months, 
not three years. Tne following is the chronology of signi£cant events in the Clair case: 

09-19-94 
09-29-94 
12-14-94 
03-18-95 
07-12-95 
10-17-95 
11-27-95 
02-27-96 
04-05-96 
04-17-96 
04-22-96 
01-13-98 
07-16-98 
12-21-98 
02-22-99 
04-26-99 

Federal habeas petition filed 
Motion to dismiss due to failure to exhaust filed 
Order regarding motion filed 
State habeas petition (to resolve unexhausted claims) filed 
State habeas petition denied 
First amended federal habeas petition filed 
Motion to dismiss due to procedural.bars filed 
Answer filed 
State habeas petition filed 
State habeas petition derued 
Order regarding motion to dismiss regarding procedural bars filed 
Amended Answer filed 
Traverse filed 250 · 28 
Motion for evidentiary hearing filed 
Opposition to motion for evidentiary filed 0 Q O Q 2 8 
Reply filed 
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. 
Approximately two years ago, with a hearing scheduled to start in jederal court, the 
depury attorney general assigned called me in panicked.[ sic] state, told me he didn 't think . 
there was any way we could prevail at the hearing and that he wasn't adequately 
prepared, partially because I wasn 't assisting him enough. The hearing was continued 
and is still pending. 

As this federal habeas proceeding has progressed, Mr. Horst has discussed several matters 
with Mr. Jacobs, including a related Public Records Act lawsuit and claims involving payments 

made to the principal prosecution witness and a tape recording which the defense maintamed was 
never provided t~ the defense. In the course of preparing the amended answer, on October 14, 
1997

1 
Mr. Horst sent a letter to Mr. Jacobs. The letter re~uested Mr. Jacobs' further assistance in 

obtaining documents and information needed so that a proper response might be developed. The 
only concern Mr. Horst expressed was the need to come to grips with the claims which had been 
raised. As noted above, there was no evidentiary hearing. scheduled at that time, indeed the court 

has not yet ruled on whether an evidentiary hearing will be conducted at all. 

4. In preparation for the same hearing, I've furnished the same documentary evidence 
regarding a witness on rwo occasions because the deputy attorney general assigned 
either lost or misplaced the first set of documents. 

Guilty. Mr. Horst did in fact misplace a set of documents Mr. Jacobs had previously 
provided and .Mr. Horst requested another set which Mr. Jacobs provided. 

5. The same deputy attorney general has basically advised me that there is little hope of the 
case being affirmed in the Sfh Circuit because of a recent opinion of that court. I've read 
the opinion and it seems to me to be clearly distinguishable. 

On August 6, 1997, the 9th Circuit issued its opinion in Dyer v. Calderon (91h Cir. 1997) 
151 F .3d 970. In Dyer, the 9lh .Circuit reversed a California capital murder conviction due to 
juror misconduct, based largely on a juror's false statement when completing a juror 
questionnaire. On November 30, 1998, the United States Supreme Court denied our petition for 
certiorari. 

On December 10, 1998, eleven days later, Mr. Horst called Mr. Jacobs about this matter. 
Mr. Horst expressed great concern about the Dyer case and told Mr. Jacobs that unless a way 
could be found around Dyer, there was a risk oflosing the Clair case based on a similar claim. 
Mr. Horst requested Mr. Jacobs' opinion. By a letter of the same date, December 10, 1998, at 
Mr. Jacobs' request, Mr. Horst provided Mr. Jacobs a copy of the Dyer opinion and copies of a 
juror questionnaire and related pleadings in the Clair case, and asked for his thoughts and 
suggestions. Mr. Jacobs never responded, by phone or in writing, to Mr. Horst's letter. In the 
meantime, Mr. Horst dispatched an investigator to conduct further juror interviews and Mr. Horst 
developed and implemented a strategy for overcoming this obstacle, whereby we believe we will 
successfully distinguish the Dyer opinion. 

250. 29 000029 
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Our offlce, and in particular the San Diego office, has always enjoyed an outstanding 
working relationship with your office and its deputies. The success in both our capital cases and 
non-capital cases is a testament to the collegiality and professionalism shared by the deputies and 
supervising attorneys in our two offices. l am determined, and I trust that you are, to see that this 
relationship is both maintained and enhanced. If you have any concerns regarding the conduct of 
post-judgment litigation in either capital or non-capital cases by our office, please contact Senior 
i\Ssistant Attorney General Gary Schons directly7 or your deputies are encourage~ to contact the 

deputy attorney general assigned to the particular case. 

DPD:vs 

Encl. 

Sinct(,l 1 Xe ,jjL 
DA YID P. DRULINER 
Chief Assistant Attorney General 
Criminal Division 
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