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About the Berkley Center for Religion, Peace & World Affairs

The Berkley Center for Religion, Peace, and World Affairs at Georgetown University, created within the Office 
of the President in 2006, is dedicated to the interdisciplinary study of religion, ethics, and public life. Through 
research, teaching, and service, the center explores global challenges of democracy and human rights; economic 
and social development; international diplomacy; and interreligious understanding. Two premises guide the 
center’s work: that a deep examination of faith and values is critical to address these challenges, and that the open 
engagement of religious and cultural traditions with one another can promote peace. 

About the Religious Freedom Project

The Religious Freedom Project (RFP) at Georgetown University’s Berkley Center for Religion, Peace, and 
World Affairs began in January 2011 with the generous support of the John Templeton Foundation. The 
RFP is the nation’s only university-based program devoted exclusively to the analysis of religious freedom, 
a basic human right restricted in many parts of the world. Our team of interdisciplinary scholars examines 
different understandings of religious liberty as it relates to other fundamental freedoms; its importance for 
democracy; and its role in social and economic development, international diplomacy, and the struggle 
against violent religious extremism. Our target audiences are the academy, the media, policymakers, and 
the general public, both here and abroad. For more information about the RFP’s research, teaching, publi-
cations, conferences, and workshops, visit http://berkleycenter.georgetown.edu/rfp. 
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On September 13, 2012, the Religious Freedom Project convened distinguished Catholic legal theorists, phi-
losophers, political scientists, and theologians to discuss the meaning and value of religious liberty from different 
perspectives in the Roman Catholic tradition. Over the course of a daylong symposium, these scholars debated 
the legacy of Dignitatis Humanae, the Church’s landmark declaration on religious freedom issued in 1965. 

In his keynote address, Cardinal Donald Wuerl, Archbishop of Washington, underscored the historical value and 
present-day promise of religious freedom on the shape and sustenance of American social and political structures.

The assembled scholars presented their views in three panel discussions. The first panel considered the message of 
Dignitatis Humanae, and the document’s standing within the tradition of Catholic social thought. Does Digni-
tatis represent a revision or a development of doctrine? What impact has it had on the spread of religious freedom 
and democracy in countries with Catholic populations?

The second panel weighed the impact of Dignitatis on the Church’s relationship with social movements, sover-
eign governments, and other faith-traditions with respect to the idea of human rights. That is, how has the Sec-
ond Vatican Council’s affirmation of religious freedom affected the Church’s conception of international human 
rights law and practice? 

The third panel explored the application of Dignitatis to hotly contested legal questions in the American political 
context. What happens when assertions of religious liberty collide with other rights’ claims, as has been the case 
in contentious debates over the HHS mandate and same-sex marriage?

Our invited scholars conducted a searching examination of the legacy of Dignitatis Humanae. They presented 
their views vigorously and with mutual respect. The result was a deeper understanding on the part of everyone 
present. We think you’ll find the following transcript of their conversations to be lively and enlightening.

Introduction
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Program

Panel I: Dignitatis Humanae and the Legacy of Vatican II
Panelists: Gerard Bradley, Professor of Law, University of Notre Dame Law School
               Lisa Sowle Cahill, J. Donald Monan Professor of Theology, Boston College
               Fr. John O’Malley, Professor of Theology, Georgetown University

Moderator: Thomas Farr, Director, Religious Freedom Project

Keynote Address: Religious Liberty in a Pluralistic Society: The Legacy of Dignitatis Humanae
Introduction: John J. DeGioia, President, Georgetown University

Keynote Speaker: Cardinal Donald Wuerl, Archbishop of Washington 

Panel II: Religious Freedom, the Church, and International Law
Panelists: Robert Destro, Professor of Law, Columbus School of Law, The Catholic University of America
               Fr. John Langan, Cardinal Bernardin Chair in Social Thought, Georgetown University
                Daniel Philpott, Professor of Political Science, Notre Dame University 

Moderator: Marilyn McMorrow, Visiting Assistant Professor, School of Foreign  Service, Georgetown University

Panel III: Conflicts Between Religious Freedom and Other Rights Claims
Panelists: Marc DeGirolami, Associate Professor of Law, St. John’s University School of Law 
               Cathleen Kaveny, John P. Murphy Foundation Professor of Law and Professor of Theology,   
              University of Notre Dame
               Mark Rienzi, Associate Professor of Law, Columbus School of Law, The Catholic University of America

Moderator: Thomas Banchoff, Director, The Berkley Center for Religion, Peace &  World Affair
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THOMAS FARR:  I will introduce our panelists in just a mo-
ment, but let me first do a bit of stage setting. Dignitatis Humanae 
is the Latin title for the Roman Catholic Church’s declaration 
on religious liberty. The Latin means “the dignity of the human 
person,” which gives you immediately a sense of what the Church 
is claiming. Of the sixteen documents that came out of the Sec-
ond Vatican Council, this was by far the most contentious, and it 
remains so to this day, although the grounds of contention may 
have shifted. While there is probably less disagreement among 
Catholics over the normative value of Dignitatis to the Church 
and the world, there remain strong differences over the meaning 
of the religious freedom embraced in that document and how it 
emerged within the Catholic tradition.

Today we have assembled three highly accomplished Catholic 
scholars to discuss some of these disagreements and perhaps en-
gage in some of those disagreements themselves. The great Ameri-
can Jesuit John Courtney Murray, who contributed himself so 
much to Dignitatis, once pointed out that what we call disagree-
ment is sometimes merely confusion. Confusion is something to 
be avoided. Principled disagreement is an accomplishment, nec-
essary for the proper functioning of a democracy.

So let us proceed. As a starting point, I put three questions to our 
panelists. First, what was the central teaching of Dignitatis with 
respect to religious freedom?  Second, to what extent was Digni-

tatis’ approach to religious freedom in continuity with established 
church teaching, and to what extent did it mark a departure?  Fi-
nally—and in some ways the most interesting question to me—
how are the teachings of Dignitatis relevant to contemporary con-
troversies surrounding religious liberty in the United States and 
around the world?  

Speaking first will be Father John O’Malley, a Jesuit priest and 
university professor in the Department of Theology here at 
Georgetown.  Next we will hear from Lisa Cahill, J. Donald Mo-
nan Professor in the Department of Theology at Boston College. 
Last will be Gerard Bradley, a professor of law at Notre Dame 
Law School.  

FATHER JOHN O’MALLEY: I think my task is basically to set 
the stage for what is coming. The issue of church-state relation-
ships originated in the early fourth century, when the Emperor 
Constantine convoked the Council of Nicaea, which he treated 
as if it were the ecclesiastical equivalent of the Roman Senate. Not 
only did he convoke the Council, but he also committed himself 
to implement the Council’s decrees as the law of the land. From 
that time forward, reciprocally helpful but fragile and often con-
tentious partnerships developed, which existed in a wide variety 
of forms up to the sixteenth century. 

When in that century it became clear that Protestantism was here 

Dignitatis Humanae and the Legacy 
of Vatican II
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to stay, the principle of “cuius regio, eius religio” was applied in 
both Catholic and Protestant lands and evolved into what we 
know as established churches in confessionally committed states.  
In those states, one religious confession was privileged above all 
others to the point that the others might be illegal or at least sub-
ject to severe civil disabilities. 

When the French Revolution swept away this marriage of throne 
and altar in Catholic lands, the popes of the nineteenth and early 
twentieth centuries tried to reinstate it whenever and wherever 
possible. As part of the heritage of the Enlightenment, however, a 
new problem had emerged: advocacy of religious liberty and free-
dom of conscience. In 1831 Pope Gregory XVI denounced these 
principles as an absurdity and as the beginning of the end of right 
order in society. Subsequent popes followed suit, but sometimes 
with qualifications.

In the 1950s, on the eve of  Vatican II, the Supreme Sacred Con-
gregation of the Holy Office of the Inquisition under Cardinal 
Alfredo Ottaviani insisted that the confessional state was the ide-
al, and he sought its implementation in concordats with Spain, 
Portugal, and other countries. In these confessional states, cir-
cumstances might warrant a certain toleration for other churches, 
but might also warrant imposing civil restrictions, especially pro-
hibiting public cult. The paradox here is that the leaders of the 
Christian Democratic movement after World War II were Catho-

lics—Gaspari in Italy, Adenauer in Germany, and de Gaulle in 
France—all of whom subscribed to the principle of religious lib-
erty.  Within the ranks of Catholic thinkers, moreover, Jacques 
Maritain in France, Pietro Pavan in Italy, and John Courtney 
Murray in the United States mounted arguments in favor of lib-
erty that brought them into conflict with the Holy Office. Ot-
taviani was head of the Preparatory Theological Commission for 
the Council, and, as late as June of 1962, the draft of the church-
state section of the decree of that commission on the Church 
stated that the Catholic state could legitimately put restrictions 
on the practice of other confessions.  This section was dropped 
from the draft finally presented to the Council six months later 
on December 1, 1962.

Early the next year the Council relocated the church-state issue, 
removing it from Ottaviani’s commission and consigning it to the 
Secretariat for Promoting Christian Unity under Cardinal Au-
gustin Bea.  Meanwhile, just two months before his death, Pope 
John XXIII published his encyclical Pacem in Terris, ghost-written 
in part by Pavan, in which he asserted the right of all human be-
ings to freedom of religion, a position strikingly opposed to that 
of the Holy Office. The decree that became Dignitatis Humanae 
was first briefly presented to the Council at the end of the sec-
ond period, 1963, but it did not hit the floor for discussion until 
September of the next year, when it met vehement opposition.  
Except for perhaps Nostra Aetate, no other document had such a 

Father John O’Malley
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difficult time making it through the Council. So much so that, 
at one point, the Secretariat considered withdrawing it altogether.  
The fact that between June 1962 and November 1965 it went 
through 12 drafts more than suggests how difficult the course 
was.

The arguments against it were as follows:  It contradicts the clear 
and repeated teaching of the popes since Gregory XVI.  It was 
contrary to the practice of the Church.  It was a novelty. It fostered 
religious indifferentism. It exalts conscience over doctrine, to the 
detriment of obedience. It was based on principles of Liberalism, 
Americanism, and Modernism, 
heresies many times condemned 
by the Holy See.  It might perhaps 
be appropriate for so-called Protes-
tant countries but was inapplicable 
in those with a Catholic tradition, 
and it cannot therefore be raised to 
the dignity of a universal principle.  
The strongest and unrelenting op-
position came from the group of 
bishops led by Archbishop Marcel 
Lefebvre, later founder of the So-
ciety of Saint Pius X that still de-
nounces it.

As we all know, Dignitatis Huma-
nae in fact received approval.  The 
warm, sometimes almost desper-
ate, support given it by bishops 
from behind the Iron Curtain 
tipped the scales in its favor. In the 
crucial vote in September 1965, 
only 224 out of some 2,100 bish-
ops voted against it, giving it a ma-
jority of roughly 90 percent.  In the 
final formal vote at the end of the 
Council, it received only 70 nega-
tive votes. Here it is best perhaps to quote the crucial paragraph: 

“The Vatican Council declares that the human person has a right 
to religious freedom.  Freedom of this kind means that everyone 
should be immune from coercion by individuals, social groups, 
and every human power so that, within due limits, no men or 
women are forced to act against their convictions nor are any 
persons to be restrained from acting in accordance with their 
convictions in religious matters in private or in public, alone or 
in association with others. The Council further declares that the 

right to religious freedom is based on the very dignity of the hu-
man person as known through the revealed word of God and by 
reason itself.  This right must be given such recognition in the 
constitutional order of society as will make it a civil right.” 

The document justifies this teaching by saying it “intends to 
develop the teaching of recent popes.” In fact, except for John 
XXIII, it contradicts the teaching of the popes.  This is a good ex-
ample of the euphemisms the Council employed that helped get 
documents passed but have led since then to serious controversies.  
Nonetheless, a decent argument can be made even in this case 

for a kind of development.  The 
more basic justification the docu-
ment addresses, however, is a form 
of resourcement, a going back to 
a more ancient and basic tradition 
in order to correct the present.  In 
this case the more ancient teaching 
was, first, the free character of the 
act of faith, and second, the fact 
that obedience to one’s conscience 
is the norm to which everyone is 
held.  Beyond those two funda-
mentals, the document argues that 
religious liberty is more in accord 
with the dignity of the human per-
son and especially the dignity of 
the Christian. 

So what?  Well, first of all, Dignita-
tis Humanae does mark, as was of-
ten said at the time of the Council, 
“the end of the Constantinian era” 
for the Catholic Church, the end of 
the era that began with the Coun-
cil of Nicaea. More specifically, the 
document marked and constituted 
a role-reversal for the Church. In-

stead of being the most prominent teacher of the legitimacy of 
religious repression, the Church now took its place among the 
teachers of the right to religious freedom.  The document pro-
vided the Church, therefore, with a new message, a new mission, 
and a new job description: herald of a basic human right.  Even 
before the Council ended, Pope Paul VI dramatized this 180 de-
gree change when on November 4, 1965 he addressed the United 
Nations just after the Council had ratified Dignitatis Humanae by 
an overwhelmingly positive vote.  In his address he commended 
the UN for its dedication to human rights and especially the right 

“The more basic justification the 
document [Dignitatis Humanae] 
addresses, however, is a form of 
resourcement, a going back to a 
more ancient and basic tradition 

in order to correct the present.  In 
this case the more ancient teaching 
was, first, the free character of the 
act of faith, and second, the fact 

that obedience to one’s conscience 
is the norm to which everyone is 
held.  Beyond those two funda-

mentals, the document argues that 
religious liberty is more in accord 

with the dignity of the human 
person and especially the dignity 

of the Christian.”

Father John O’Malley
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to freedom of religion.  Such a statement from a pope would have 
been inconceivable just four years earlier.  Thank you. 

THOMAS FARR:  Okay, so now we are up to 1965 and Paul VI 
at the United Nations.  Lisa, take it from there.

LISA CAHILL:  Well, one needs to say first of all that I am a 
Catholic theologian and a Catholic social ethicist—not a lawyer, 
not a historian, and not a politician. So I am approaching this 
from the standpoint of the effect of this discussion especially on 
my field, which is Catholic social ethics.  And I am a great advo-
cate of the public voice of the Catholic Church on that basis. So I 
have four or five points. The first 
thing about Dignitatis Humanae 
is that it presents religious free-
dom as a human right.  And it 
is not only the freedom to have 
the truth, such as was the older 
view in which error had no 
rights, it is also the freedom to 
seek the truth as the individual, 
the tradition, the organization, 
and the Church see fit.  So re-
ligious freedom now appears as 
a human right in a way which it 
never had before. 

My second point is that the ba-
sis of the right is what we used 
to call natural law. I still like 
that term myself.  And it has to 
do, as paragraph seven of Dig-
nitatis insists repeatedly, with 
the dignity of the person and 
the common good.  That same 
paragraph of the document uses 
phrases such as “the objective moral order” undergirds the right 
to “religious freedom, true justice, public morality, and public 
order.” In a footnote that was authored by John Courtney Mur-
ray, public order is further specified as the minimal standards of 
public morality enforced for all. The objective moral order is what 
Catholic ethics and Catholic social teaching of course are based 
on. The objective moral order can be equated neither with a gen-
eral public consensus, which of course can fail to conform to the 
objective moral order. Nor is it to be equated with religious teach-
ing, which is narrower.  Both of those might be related to the ob-
jective moral order and both of them in fact might be indicators 
of a direction in which that order lies.  But objective moral order 

means something a little different, and I would say is not always 
really easy to ascertain. It is the objective moral order and public 
order that established the right to religious freedom and also lim-
its that right. Also heard in the process is a premise or affirmation 
of the natural law as the basis of the objective moral order. There 
was a later encyclical written by John Paul II called Redemptor 
Hominis which comments specifically on Dignitatis Humanae in 
paragraph 17 and further builds out this idea of objective mo-
rality using these terms: “human experience,” “reason,” “dignity,” 
“justice,” “the authentically human.”  This is what the objective 
order is about.  

My third point is that reli-
gious liberty is defined not 
only in terms of freedom 
from coercion, but also free-
dom from restraint in the 
practice of religion.  And this 
I believe includes not only 
religious individuals but also 
the national and internation-
al leadership of religious bod-
ies, including the Vatican, 
its representatives, and our 
Catholic bishops.  And we 
see that free exercise of reli-
gious conviction in the moral 
order based on objective mo-
rality, reason, public order, 
and so on was expressed in 
and motivated by encyclicals 
such as John XXIII, Pacem 
in Terris; Paul VI, Populorum 
Progressio; John Paul II, Sol-
licitudo Rei Socialis and Cen-
tesimus Annus; and of course 

Benedict XVI, Caritas in Veritate. All of those have to do with 
national and international issues of the common good, human 
dignity, and justice. 

There have also been papal and other ecclesial documents having 
to do not so much with social justice issues, but with life issues. Of 
course those are not separate, but to me the most successful and 
influential public document of the Church, a document that had 
an impact on the public order in this regard, was Humanae Vitae. 
It was instruction on reproductive technology that was published 
in 1968. It was in the middle of a big national and international 
debate about the morality and the proper restrictions on or guid-

“Religious liberty is defined [by Dignitatis Huma-
nae] not only in terms of freedom from coercion, 

but also freedom from restraint in the practice 
of religion.  And this I believe includes not only 
religious individuals, but also the national and 
international leadership of religious bodies, in-
cluding the Vatican, its representatives, and our 

Catholic bishops.  And we see that free exercise of 
religious conviction in the moral order based on 

objective morality, reason, public order, and so on 
was expressed in and motivated by encyclicals such 
as John XXIII, Pacem in Terris; Paul VI, Populorum 
Progressio; John Paul II, Soliccitudo Rei Socialis and 
Centesimus Annus; and of course Benedict XVI, 
Caritas in Veritate. All of those have to do with 

national and international issues of the common 
good, human dignity, and justice.”

Lisa Cahill
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ance for new reproductive technologies that were emerging all 
over the place and that were getting out of control.  In the United 
States, the stimulus to this was the Mary Beth Whitehead case.  
She was a surrogate mother.  So not everyone agreed with all of 
that document’s conclusions, but I think it usefully brought the 
ethical questions into the public sphere and stimulated a lot of 
debate. I am speaking very much from the heart as a Catholic 
ethicist and theologian.  When moral issues, which are ultimately 
grounded in the common good and the dignity of the person, are 
promoted and defended in our culture or any other culture on the 
basis of religious liberty without due attention to the argument 
on the basis of reason, human experience, and authentic human-
ity that can also be proposed in defense of those teachings, what 
does that do to our moral tradition and our public voice?  And 
I will say that on many occasions I have had the experience as a 
Catholic theologian of going into a pluralistic environment and 
being invited to speak and having people look at me with shock 
and surprise when I advocate Catholic social teaching, or not re-
ally giving me much credibility when I try to point out some of 
the values within our tradition on sex, gender, and marriage.

So a huge fear that I have is that we are not always doing justice 
to the merits of the arguments and promoting them in the best 
way that we can, accepting that we may not always be successful 
or even in some cases, such as the teaching on religious liberty 
itself, acknowledging that the moral view of the church will need 
to be adapted in some respects.  As a kind of footnote to this, I 
have been promoting natural law and the objective moral order 
as a basis for religious participation in the public debate.  But I 
do also want to add that I believe that it is appropriate sometimes 
to use specifically religious symbols, language, and narrative, if 
that is done in an invitational way, in a way that is not excessively 
dogmatic and in a way that appeals to people from other religious 
traditions to respond with values that resonate between the two 
of us.

Just as an example, tomorrow I am going to be on another panel 
here at Georgetown launching a new book by Daniel Philpott 
on just peacemaking, and the other two panelists are a Jew and a 
Muslim.  So that is an instance where we bring our religious tra-
dition, we talk about matters of common concern, and we reach 
consensus hopefully on the dignity of the person and the com-
mon good.

Now a fourth topic is this responsibility to public engagement 
of our faith tradition about matters that impinge on objective 
morality and the requirements of the public order. We must ac-
knowledge that there will be problems and gray areas.  We do not 

have a lock down on every argument about every item, particu-
larly, as Thomas Aquinas said, the more we descend to matters of 
detail. As he pointed out, those matters of detail are contingent 
matters. There will not always be certainty. There will not always 
be agreement and there will not always be the same right solu-
tion for every situation.  In my opinion the political discussion in 
this country is far too polarized.  I would hate to see our Church 
or other religious groups contribute to that polarization rather 
than attempting to bridge it.  And personal disagreements are 
one thing, but I think we have plenty of disagreements in our 
political atmosphere. What we need now are some bridges to be 
built. I personally do not believe that either Christian or Catholic 
religious liberty or reproductive rights are under serious threat in 
this country. Much more civil discussion is needed and we need 
to pursue what John Paul II called for, as cited in our bishop’s 
guide to faithful citizenship, what John Paul II called the “art of 
the possible”—and he used that phrase actually in reference to 
abortion laws. So I know that we have complicated matters out 
there: universal healthcare, the budget, the nature and funding of 
a federal benefit program, military policy, measures to promote 
racial equality, education, and employment. But the conversa-
tion needs to be had and the polarization needs to be reduced.  
Catholic social teaching and our responsibility to freely exercise 
our religion call us to be a force for the common good and the 
Gospel calls us to be a force for reconciliation.

One final point that I will make is about the definition of what 
is a religious institution. So obviously I have been looking at our 
Catholic tradition quite broadly as a religious institution that 
should have a voice in this society.  While I am a strong advocate 
of healthcare reform and I do think there should be compromise 
on the HHS mandate, I also do believe that the HHS defini-
tion of a religious institution is too narrow. Catholic hospitals 
and Catholic universities are Catholic institutions. I do not mean 
that to settle the question of whether they should have to fund 
insurance that gives access to contraceptive coverage. That is one 
of those other difficult issues that have to be negotiated. But cer-
tainly from a Catholic standpoint, our social mission is to work 
with others outside of our own tradition and to serve all.  So on 
that basis, again, I would call us simply to try to be a force for civil 
conversation and for a better political atmosphere and a healthier 
outcome in terms of public policy.  Thank you.

THOMAS FARR:  Very good. Thank you, Lisa.  Now Professor 
Bradley.

GERARD BRADLEY: Well thanks, Tom. Tom put a lot on our 
plates.  He gave us three questions to consider: what is the central 
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teaching of Dignitatis Humanae, what is new and what is not 
new, and its relevance to the contemporary world, America, and 
beyond.  I thank him for the confidence that he’s exhibiting in 
each one of us by giving us such a big assignment. Each one of 
those questions could and has called for book length treatments 
by others. And Tom, in a further display of confidence in us, has 
given us a whole eight to ten minutes to handle this.  

THOMAS FARR:  Most of which is 
already gone, Gerry [LAUGHTER].

GERARD BRADLEY:  Yes, I’m 
trying to be charming and clever 
[LAUGHTER]. I’ve wasted one 
quarter of my time, so I’m going to 
cut to the chase. 

I think it is pretty certain that the 
new part of Dignitatis Humanae has 
to do with the public manifestation 
of non-Catholic religions. I think 
Dignitatis Humanae affirms the right 
of all persons, no matter what their 
religion, to profess, propagate, and 
manifest their religions in public 
and in private, as well as in groups, 
and whether they are living in a non-
Catholic or predominately Catholic 
society.  Now I think this is new, and 
Dignitatis is referring most of all to 
this new thing in its own paragraph 
12 where—perhaps in an example 
of the kind of benign expression 
that Father O’Malley referred to in 
a different context earlier—there is 
an attempt to keep up as much continuity as possible.  But in 
Dignitatis Humanae 12, the Council fathers say that through its 
pilgrimage in history there have been times when the Church 
has acted in a way that is contrary to the spirit of the Gospel and 
I think that refers most of all to instances of violent suppression 
of non-Catholic religions. But nonetheless, in Dignitatis 12 the 
fathers affirmed that the doctrine, the teaching of the Church, 
has remained intact.

Now I think that there are many sources of this new thing. I 
think it was at the time in the mid-1960s probably in the domi-
nant stream of Catholic, philosophical, and theological thought. 
I think it was in the middle of elite opinion, Cardinal Ottavi-

ani notwithstanding, and it has, I think, its deepest roots in the 
norm or truth that goes back to the Gospel, which of course is 
that people must come to the Gospel freely. And I think that the 
Church, its teachings and its behavior, by and large through the 
centuries, in season and out, respected that truth—that people 
should not be forcibly baptized.  Now with regard to the freedom 
of people to leave the faith and not to be violently or coercively 
brought back to the faith, the treatment of heretics and apostates, 

there I think the matter is much 
darker. The Church has not re-
spected the freedom of persons 
to exit the faith that they have 
been baptized into. It is a long 
and dark history of suppression 
of heretics, apostates, and the 
suppression of non-Catholic be-
lievers.  Nevertheless I think if 
you look with as much care as 
you can muster at that tradition 
of violent suppression of apos-
tasy, heresy, and non-Catholic 
religions, it will be difficult to 
identify very many instances 
where the suppression—which 
was wrong in any event—where 
the suppression itself was pre-
cisely to bring persons back 
to the faith in the case of her-
esy and apostasy or to forcibly 
convert non-Catholics.  I think 
there were other ends in view, 
such as preventing scandal to 
those Catholics who remained 
in the population; to reunify the 
political order where the politi-

cal order itself was understood to be a Catholic political order; to 
bring back the individual apostate or heretic to a Christian way of 
life—and of course the most often stated grounds in this regard 
was to make a person live up to their promises, promises made 
at baptism either individually or by the godparents in the case of 
infant baptism. I think this is the core of Dignitatis Humanae. It is 
even the core explanation of what is new and it goes back to Jesus.

But I think that we can say a little bit more about what is new 
and what is more in Dignitatis Humanae and here I will turn 
to what I think is maybe most relevant or most pertinent, the 
most important takeaway; that is, to look at what is driving this 
recognition of the rights of all persons to freedom from coercion.  

“I think that although there are 
threats aplenty to the norm of re-
ligious freedom and freedom from 

coercion, the weapon that is needed 
in dealing with these threats to the 
freedom from coercion is an un-
derstanding of what that freedom 
“from” is for. It is about each one’s 

inalienable moral responsibility, each 
individual person’s moral duty to seek 
the truth about transcendent matters. 
You might say that there you have the 
kind of cultural substrate of the legal 
regime of freedom from coercion, the 
cultural substrate being anchored by 

two things: individual moral responsi-
bility and the notion that religion is a 

zone of transcendent truth.” 

Gerard Bradley
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It is not only the freedom with which a person should come to 
faith, but rather an increasing understanding and appreciation of 
the overriding importance that people do so. This is seen from 
the front to the back of Dignitatis, but really I think woven all 
through the first half of it, the natural law part of it if you will. 
What centrally is being said there is that people have come to see 
that each one must have an authentic engagement with the search 
for truth, that each one must appropriate what one comes to be-
lieve is true and direct his or her life according to that truth. That 
simply has come to be appreciated as more important, more ur-
gent, of greater value than, for example, stymieing an appearance 
of religious indifferentism or preventing scandal for the simple-
minded faithful.

So this is the new underwriter of religious freedom, and here I 
think the best example of what I am trying to describe outside 
of the pages comes from Wojtyla which was during the course of 
the discussion of Dignitatis Humanae. Speaking on behalf of the 
entire Polish Bishop’s Conference, Wojtyla offered up an account 
of why the Council was recognizing everyone’s religious liberty in 
a way that was new. Throughout his comments he emphasizes the 
relationship between liberty and moral duty, that liberty of reli-
gion must be seen precisely in light of man’s moral responsibility. 
He says that the liberty is large or maximum because religion, the 
relationship to God, is of maximal importance.  And again this is 
the part that I think we commentators on Dignitatis, American 
Catholics and Catholics throughout the world, have neglected. 
The moral duty is of overriding importance as the fuel or the 
propellers of the freedom from coercion. 

So let me say what I think is the most per-
tinent or relevant part, perhaps the most 
important take away from Dignitatis Hu-
manae as we go forward in America and 
beyond. I think that although there are 
threats aplenty to the norm of religious 
freedom and freedom from coercion, the 
weapon that is needed in dealing with 
these threats to the freedom from coer-
cion is an understanding of what that 
freedom “from” is for. It is about each 
one’s inalienable moral responsibility, 
each individual person’s moral duty to 
seek the truth about transcendent mat-
ters. You might say that there you have 
the kind of cultural substrate of the legal 
regime of freedom from coercion, the 
cultural substrate being anchored by two 
things: individual moral responsibility 

and the notion that religion is a zone of transcendent truth.  Now 
why do I think this is especially important?  

Well, let me try to explain in about one minute.  Farr is giving me 
the green light.

THOMAS FARR:  You get two [LAUGHTER].

GERARD BRADLEY:  Tom has made me especially comfortable 
by arranging this to look like our living room, or as if I’m on the 
Letterman Show [LAUGHTER]. 

But as we go forward facing threats to religious liberty from, let’s 
say, a kind of communitarian right—maybe in some Islamic 
countries especially—there is a difference with countries, not just 
Islamic, where religion is embedded in a social order and where 
the site of liberty, you might say, is still the community or even 
the political society and where conformity to what others believe 
is still part of that society’s understanding of its own political uni-
ty. In some places there is that kind of social understanding that 
religion is connected with prevailing social practices and unifying 
norms.  On the other hand, in America the trend is to a greater 
individual liberty without an accompanying sense of responsibil-
ity, and in America the zone of religion is not so much a zone of 
transcendent truth, but rather religion finds itself in a zone of 
identity or discovery of establishing one’s personality, of coming 
to grips with the person I am and establishing it and announcing 
it to the world.  So you might say on the liberal left or individual-
ist side, there are the tendencies of a cultural granting of freedom 

Lisa Cahill
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of religion within persons, where on the right you might say it 
is turning into society. And in either case there are firm cultural 
commitments to religion as transcending the political order.

So I suggest that it is a good time to mine, recover, and to prop-
agate the norm of Dignitatis Humanae by locating this liberty 
as an object in something beyond the political order, which is 
clearly what the document is talking about. There is a much bet-
ter chance of religious liberty doing the one thing that it really 
ought to do, which is limit the state, to hold back Leviathan. 
Locating the object beyond the political order will solve some of 
the problems or ameliorate some of the negative tendencies I just 
described, and by emphasizing individual moral responsibility, 
we can ameliorate some of the other bad tendencies or nega-
tive effects. I think especially in our own situation in America 
we have come to a point where religious liberty seems to have 
become merged with or subsumed by a wider personal liberty. 
As the Supreme Court said about 20 years ago, “At the heart 
of liberty is the right to define one’s own concept of existence, 
of meaning, of the universe, and of the mystery of human life.” 
This is a kind of voyage of self-discovery and self-assertion of 
establishing one’s stance in the world within which you can find 
religious liberty. 

But that is not the kind of religious liberty that we see in Digni-
tatis Humanae.  And further, to Tom’s great relief, I sayeth not. 

THOMAS FARR:  Great, thank you, Gerry. That is a great start, 
but I want to stimulate a little more controversy than we have 
gotten so far here. I want to spend a minute on this issue of de-
velopment of doctrine. Each of you mentioned it in some way.  
Non-Catholics and many Catholics probably wonder what dif-
ference it makes. I believe Father O’Malley said basically there 
was a break; certainly Dignitatis contradicted the popes. You 
said that the best case for development—and I’m paraphrasing 
here—is that it went back to the deep past to correct the present.  
Gerry Bradley quoted from the document itself saying no, this is 
a development of doctrine. Well what difference does it make?  If 
Dignitatis constitutes a break with the past does that remove lim-
iting principles for what Church teaching might become in the 
future?  Or is there another way to approach this?  Why should 
anybody care?  Father?

FATHER JOHN O’MALLEY:  Well I think it is a very basic is-
sue and it speaks to how you look at the tradition of the Church.  
And that is what we are all engaged in.  Every theologian is en-
gaged in that.  And the trouble with this idea of development of 
doctrine is that it is a nineteenth century idea. John Henry New-

man gave his classic formulation and it is extremely helpful and 
it works for a lot of things.  And a good example in the 1950s 
was the development of Mariology, right?  So one goes back to 
conception and the assumption we’re building on that so you 
see a continuity.   But it does not answer all the questions about 
what goes on with our tradition. One thing that goes on within 
our tradition, this idea of reform, is a resourcement, that is to say 
going back to an older, presumably more fundamental tradition 
to correct the present. And so you have to have both of those 
working. Otherwise I think you do not do justice to the way the 
tradition has worked and should work. 

THOMAS FARR:  Lisa?

LISA CAHILL:  Well I was just going to say to even talk about 
development of doctrine has to mean there is something new or 
there was no development. And it has to mean it is in continuity 
with the past or it is not doctrine. So obviously it’s both ends.  
I would also emphasize, going back to the history that Father 
O’Malley gave of the document Dignitatis Humanae, that the 
development of doctrine is very messy. There is no one set of 
criteria by which we can ascertain that this is an authentic devel-
opment and not one occasion. Development of doctrine usually 
takes decades or even centuries as in this particular case. And it 
will be disputed. Yes, it will be contentious. That is part of the 
problem or part of the reality. 

THOMAS FARR:  Gerry, I want you to address this, but let 
me just throw in that this has relevance not just to the Catholic 
tradition, but also to the Islamic tradition. As far as I know, Islam 
has no Newman-type theory to articulate how development of 
doctrine might take place. Some would argue that there is a need 
for an Islamic theory precisely on the issue we are talking about 
today, on religious freedom. What is the theological and philo-
sophical basis on which to claim this as a development in Islamic 
doctrine?  So this is not just a Catholic issue. It is also important 
to issues that we are dealing with in the Islamic world.

GERARD BRADLEY:  Well I think that many writers about 
Dignitatis Humanae, including John Courtney Murray, would 
say there is legitimate development of doctrine, insofar as Mur-
ray and many others have really stressed the location of the 
teaching of Dignitatis in modern circumstances, stressing the 
context in which teachings were announced. I think that there 
is a danger there of historicizing everything and I think that is 
a danger to be resisted and a danger that can be avoided.  But 
nonetheless I do think that it is clearly the case that there is a 
repudiation effectively in Dignitatis of much that came before 
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with regard to the public manifestation of non-Catholic reli-
gions.  What came before—papal policies, the concordats that 
Father O’Malley mentioned even into the twentieth century, 
papal teaching, theological opinion, respectable and otherwise, 
practices of Catholic states and rulers—we all have that as ef-
fectively repudiated. 

What I do not think is repudiated in Dignitatis Humanae is any-
thing that came before that was taught by the Magisterium as 
certainly true. The heart of Dignitatis is something that has al-
ways been taught as certainly true—that people have to come to 
the faith freely.   I think that there is a continuous development of 
that norm in the tradition. As the document says, given contem-
porary demands for recogni-
tion of greater or more hu-
man dignity, this is the sort 
of new thing mined from 
primordial freedom.  And 
I just might say one more 
thing about the moral duty, 
the inalienable moral duty 
which as I said before is not 
stressed enough. Dignitatis 
Humanae says the state must 
give up on coercing persons, 
and it says that coercion by 
civil authority is out. They 
say, of course, on the other 
hand that the moral duty 
of persons and society is to 
recognize the truth about 
religion. In the Gospels, of 
course, Jesus never is calling 
for anybody to be coerced, 
but Jesus condemned very 
harshly those people who he 
thought should believe but 
did not.  

FATHER JOHN O’MALLEY:  I just want to call attention to 
this whole issue of development of doctrine and what went on 
with Dignitatis Humanae. Benedict XVI talked about a herme-
neutic of reform for Vatican II to the Roman Curia on December 
22, 2005.  One of his very crucial questions was, “What is re-
form?”  Vatican II is a council of reform. It is a judicious blending, 
at different levels, of continuity and discontinuity. It seems to me 
that, in a few words, there is nothing really new. We are always in 
continuity with the past and yet there are new things; sometimes 

those new things come from repudiating at least the immediate 
past. And that is essentially what happens here, with a repudia-
tion of ideas and principles that got especially formulated in the 
nineteenth century.

THOMAS FARR: Several questions emerge from this discus-
sion. First, can this kind of reform lead to an evolution of Church 
teachings on sexuality and marriage? Is there a limiting principle 
that would prevent that? Second, Gerry, you have written a book 
about the American founding, and today you spoke about man’s 
duty. Religious freedom is not simply freedom from coercion; it is 
also the freedom to exercise the duty. This sounded a lot like James 
Madison. I am wondering if Catholics are discovering something 

from essentially a Protestant 
founding of this country? 
Are they reaffirming some-
thing that the founders of the 
country understood?

GERARD BRADLEY:  Well 
it certainly does sound like 
Madison, maybe most fa-
mously in Madison’s Me-
morial and Remonstrance, 
which he composed in 1785. 
It was a document collect-
ing and articulating argu-
ments against a proposed tax 
in Virginia, which would be 
on all persons, to support 
Christian ministers. I’ll para-
phrase from memory, but I 
think the text is close to this: 
The foundation of religious 
liberty is the duty which we 
owe to our Creator and the 
manner of discharging this 
duty must be by reason and 

conviction, not by force and violence.

Now that sounds much like Dignitatis Humanae. Madison there 
is not articulating an extension of political theory to a particular 
area.  It is not even a political ethic.  Pretty clearly what Madison 
is talking about, and correspondingly Dignitatis is talking about, 
is the truth about God, the truth about religion, and the truth 
about human beings, namely that religion is the kind of thing 
that you have to appropriate for yourself for it to be of any real 
value to you. And this is what God wants. So, again, Madison 

“I would say that individuals seeking to 
know the truth like spirituality do believe 
that there is a transcendent and they are 
seeking to find it. However they are mis-

taken that they can find that only by looking 
inward because, as Charles Taylor pointed 

out in his book Ethics of Authenticity, we are 
all formed by communities and traditions.  

There is no such thing as a naked, authentic 
self that has no social debt or no social for-
mation.  And on the other side if you take a 

Muslim community or a very traditional reli-
gious community of some type, it is not true 

that they think there is nothing transcen-
dent—it is just that they identify that politi-
cal community and its specific arrangements 

at that time with the only locus through 
which the transcendent can be encountered.”

Lisa Cahill
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is like Dignitatis in that respect. Now whether Catholics have 
discovered the founding or what to make of it, I do not know. 
Of course Murray was a great student of the founding.  I think 
not as careful or as informed a student as perhaps sometimes we 
think he was, but he certainly knew plenty about the founding. 
But I think he went to the founding not with the kind of his-
torian’s eye for detail, but looking for materials with which he 
could synthesize and schematize to find in the founding a kind of 
proto-Catholic outlook. And I do not think Murray has made as 
much of Madison as perhaps he might have. Murray’s view was 
in the second and third drafts of Dignitatis Humanae, Murray’s 
view being more specifically that the state is incompetent in mat-
ters of religion. And that I think was maybe one of Murray’s main 
thoughts about church-state relations in American history.  

That thought actually didn’t make it into Dignitatis. There was 
a great push back not only from conservatives in the faith, but 
many others at the Council. It did not make it to the end. I do 
not think Murray was right about the finding in that respect, nor 
is it what Dignitatis Humanae ended up saying. It really ends up 
grounded in the truth about religion and ethics rather than in a 
truth, so to speak, of constitutional limitations upon democratic 
government. 

THOMAS FARR:  Well, Father, jump in here if you like, but 
even if Murray did not directly quote or adduce Madison, did 
not Madison also say in the Memorial and Remonstrance that 
this duty is prior to and precedent to that of any other duty in 

civil society, which seems to me to be very much 
a limiting principle on the state and affirming 
the incompetence of the state which Murray two 
centuries later affirmed? I just hear these echoes 
in the American founding.  Did you want to add 
anything to that, Father or Lisa?

LISA CAHILL:  I have something.  So first of 
all, I really liked Gerry’s point that there is actu-
ally a human value and a responsibility to seek 
to know religious truth and that is a basis of the 
right to religious freedom. But I have not talked 
about natural law and it is something that goes 
back before Madison to Thomas Aquinas in his 
Treatise on Law. The question in natural law 
goes through various levels of existence saying 
to what ends or goods are these levels inclined? 
When Aquinas gets to humans he says human 
beings distinctively seek to live together in po-
litical society and seek to know the truth about 

God. So it is not so much that a certain religious belief is a matter 
of natural law, but he just says all human beings seek to know the 
truth about God. The one qualification I would make to what 
Gerry said is that religious traditions, or Catholicism at least, and 
democratic societies promote this human inclination to seek to 
know the truth about God and he contrasted that to an indi-
vidualistic view where the truth is found within one’s self. That 
is a highly communal view, where the political community is the 
locus of truth.  I always find it better to try to find the value 
and the meaning in other points of view and I would say that 
individuals seeking to know the truth like spirituality do believe 
that there is a transcendent and they are seeking to find it. How-
ever they are mistaken that they can find that only by looking 
inward because, as Charles Taylor pointed out in his book Ethics 
of Authenticity, we are all formed by communities and traditions.  
There is no such thing as a naked, authentic self that has no social 
debt or no social formation.  And on the other side if you take a 
Muslim community or a very traditional religious community of 
some type, it is not true that they think there is nothing transcen-
dent—it is just that they identify that political community and 
its specific arrangements at that time with the only locus through 
which the transcendent can be encountered. And you are saying 
no, it should be broader, which I totally agree with, but your basic 
point I thought was very well taken. 

GERARD BRADLEY:  That is a good point.  Taylor is quite 
right.  We use the language or rhetoric of “inventing ourselves,” 
but people don’t.  We are cultural products much more than we 

Gerard Bradley



15RELIGIOUS FREEDOM PROJECT - SEPTEMbER 2012bERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

think. I think that is true and I suppose I should emphasize in 
that respect then the importance of having a culture—supported 
in important but secondary ways by law—which encourages ev-
eryone to engage in the authentic search for truth, a culture in 
which religion is understood to be a zone of truth and which 
people are responsible for the religious class.

With regard to the inward turn in our own culture there is a real 
difference, maybe an unbridgeable difference, between a view 
about what one is doing when one is engaging in a certain au-
thentic search for identity, and engaging in a search for the truth 
about the transcendent. It seems to me that believing or not be-
lieving that there is a reality beyond what we can see and beyond 
temporal matter is accessible in some manner only when there is 
a God who has revealed himself or itself. So that thinking is very 
different than thinking that what I want to be doing is estab-
lishing or discovering my individuality. The two I suppose could 
overlap in some unusual case, but they are two different opera-
tions.  And I think that we tend towards thinking the latter: the 
search for individual authenticity as such, as a kind of terminal 
point for identity, is beginning or has already begun to swallow 
up, you know, the search for the transcendent.  

While on the transcendent, Tom is quite right—even in Madi-
son’s first paragraph he uses a couple of phrases, one is the univer-
sal sovereign and the other is the great governor of the universe, 
referring to this God.  So the God that is not only out there and 
in some kind of communication with a person, but is actually 
interested in governing or setting norms is the source of norms.  
So God is the source of greater than human norms and values, 
and if you buy into that view of what’s out there, again, it’s going 
to be different on the ground than if one is looking for one’s own 
identity or discovering one’s passions.

THOMAS FARR:  Very good.  All right, let’s go to the audience.

JOSé CASANOVA (Georgetown University):  My comment is 
actually a reference to the final paragraph of Dignitatis Huma-
nae—which in a way points to this issue not of development of 
doctrine, but of a changing context within which doctrine has 
to be formulated and this is this new global world we are enter-
ing of many religions and many cultures—which points to other 
crucial documents of Vatican II, Nostra Aetate and Gaudium et 
Spes.  Nostra Aetate, which is of course the document on interre-
ligious dialogue with non-Christians or with non-Catholics, and 
Gaudium et Spes, which is the constitution of the Church in the 
modern world. All three council documents make reference to 
the “signs of the times”. If you compare Vatican I, in which 80 

percent of all the bishops were Europeans and 20 percent North 
Americans, to 1965, when the majority of fathers of the council 
were already from non-Europeans, the latter means a new con-
text for the global Church which understands its message cannot 
be Western-centric, but open to a new context. So I think this is 
very, very important and is the context within which Dignitatis 
Humanae also has to be understood.  

FATHER JOHN O’MALLEY:  Let me just underscore some-
thing there, José. We have talked about development of doctrine. 
We have talked about resourcement going back to the past, but 
also the other feature of Dignitatis Humanae, as well as other doc-
uments that you pointed out, is this attempt at aggiornamento—
you’re influenced by the culture and, this is important in the way 
the church operates, to try to conform to that and to try to move 
in that direction. 

AUDIENCE MEMBER:  Lisa, first of all, you were talking 
about the futility of bringing religious languages into the public 
forum and the usefulness of that.  There is one thing out of Mur-
ray’s quiver that might be helpful for you.  He did in the late 
1950s make the argument that in the public schools, teachers of 
the religious faiths ought to be teaching our students those faiths.  
What he was interested in was, of course, knowing what the other 
is about, but he was more interested in people of faith being able 
to spell out the link between their own policy choices and their 
deeper commitments, for the sake of public trust.  It was for the 
sake of public trust that we ought to be able to bring our religious 
languages into the public forum. If we cannot demonstrate a link 
between a policy such as religious freedom and our deeper com-
mitments, then we have to deal with that in the public forum. 
But it is a demand that puts a lot of responsibility on those people 
of faith for the level of public trust within a society. So that, I 
think, would actually draw us into further issues that we will be 
talking about today.

Also Murray was not happy with the final arguments in Digni-
tatis, not just the limitation of the state as the primary norm. He 
spent the last two years of his life trying to argue on the basis 
of social moral agency, the responsibility of us all to develop the 
deeper commitments within our social reality and the attempt to 
ground that. One last issue, which John and I have worked on 
before, is that Murray would argue the importance of natural law.  
Murray argued almost to the point that religious freedom as we 
now understand it, as social moral agency for the common good 
and a conversation, is a new revelation. It is not simply a return to 
the past and a correction of errors; it is learning something from 
outside of the Church in the contemporary world that we did 
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not know before and he took this as even putting demands on 
the revelation that we have seen before.  It is a viewpoint on the 
development of doctrine that has a lot to tell us about the plural-
istic religious environments that we are currently in and where we 
look for God in our future as well as God in our own past.

FATHER JOHN O’MALLEY:  Well that is a very, very deep 
annunciation of the principle of aggiornamento.  It takes it to a 
whole different depth, what you just said.

THOMAS FARR:  Very good, thank you very much. For those 
of you who are not familiar with John Courtney Murray, he was 
not a pope [LAUGHTER], but he did have a great deal to do 
with the issues that we are talking about here and he is a very 
important, arguably the most important, American figure in our 
discussion of Dignitatis Humanae. 

AUDIENCE MEMBER:  My question has to do with the her-
meneutic of interpreting Vatican II. It was pointed out by Father 
O’Malley that Pope Benedict has been emphasizing a herme-
neutic of reform versus a hermeneutic of rupture, and part of 
what I think theologians and ethicists are trying to do is figure 
out exactly what that means in terms of the balance between 
resourcement and aggiornamento. 

Certainly in terms of the liturgical reforms that we have had, we 
have seen more resourcement and more emphasizing continu-
ity with the Council of Trent. My question for the panelists is 
whether you see this emphasis on continuity rather than the new 
moment, rather than reform in the area of religious liberty, as 
well. And one of the things I am thinking of was an article by 
Thomas Pink in First Things arguing that the Church does have 
jurisdiction to coerce at least the baptized, arguing in some sense 
that they freely consented even though they were tiny babies, 
and that it can, but does not have to, delegate that responsibility 
to the state. And right now we are not doing it and we could do 
it, and that seems to me at least to be approaching almost side-
ways the old thesis-hypothesis approach and therefore not very 
much development. I would like to hear what our distinguished 
and brilliant panelists have to say about that. 

GERARD BRADLEY:  Do I have to be distinguished and bril-
liant or can I talk anyway? [LAUGHTER]

THOMAS FARR:  You can answer it anyway.   

GERARD BRADLEY:  Pink’s article in First Things is very pro-
vocative. Its main thesis, is that we should read Dignitatis Hu-

manae jurisdictionally. I am not sure that Pink is asserting so 
much; it is really what the council fathers were trying to articu-
late. He said that the tradition going way back is that the Church 
itself possesses, as an original matter and by divine commission, 
a right to coerce in the interest of faith, which as [the audience 
member] says, the Church for a long time with great frequency 
would delegate to the state or would request the state to execute a 
coercive sentence that the Church itself rightly imposed. I do not 
think that is sound for a couple of reasons. I think that Dignitatis 
in this case self-consciously steers around that coercion that is 
internal to a system of canon law and Church household main-
tenance. That is, within the church there are coercive penalties 
such as interdict and excommunication, and if a parish is closed 
and people want to occupy it anyway, I suppose the Church can 
call in civil authorities to evict the trespassers. So the Church has 
a certain internal coercive authority which clearly is limited to 
those who buy into it; that is to say, in this view, the Church’s 
authority extends to those who voluntarily remain within the 
household of faith, and you always have the option of just going 
away.  I do think the council steers clear around that.  

Now as to civil authority and the Church, which is what really 
Pink is saying, I think he is just mistaken. Dignitatis Humanae 
unequivocally states that all persons have this right against coer-
cion by anyone else. It is not just a doctrine about civil authority 
but that everyone should avoid coercion, manipulation, undue 
pressure and manipulation of people when it comes to matters of 
religion. So it does seem to me that Dignitatis Humanae, on its 
own terms, is articulating a human right. That is to say, there is 
an ethical, moral duty on everyone to avoid coercion, manipula-
tion, and pressure, which corresponds to a right on the part of 
everyone to be free of that coercion. That is definitely not what 
Pink wants to say. In Pink’s view the alternatives are a jurisdic-
tion-centered view and then a human rights view. I think the 
latter is not only really the way to read Dignitatis but I think it 
is firmly rooted in the tradition, and I just do not think that the 
jurisdictional view has legs.

ROGER TRIGG (Oxford University): I would like to just press 
the panel a bit more about some of the issues that arose from 
what Thomas Pink was saying. We can all agree that Dignitatis 
Humanae is talking about church-state relations, but how far did 
it involve a change in the view of the Catholic Church to its own 
members, particularly if you actually do count membership as 
the baptized, which might include Protestants? If you say, “Well, 
Dignitatis does not actually involve any radical change,” then you 
could still be justifying the Inquisition, and apostasy and heresy 
therefore ought to be stamped on very, very vigorously. If you 



17RELIGIOUS FREEDOM PROJECT - SEPTEMbER 2012bERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

do, as Gerry was saying, respect the conscience of the individual 
in a very strong sense, the Church should be standing back a 
little bit even from the conscience of its own members.  Now as 
Pink says, this is more than just membership rules because obvi-
ously if you belong to a community you would abide by its rules. 
The Church seems to be saying something a lot more than that 
to its own members and particularly those who have been, in a 
sense, signed up to it on their behalf by godparents or whoever. 
So there are quite big issues about the relationship of the Church 
and its respect for the freedom of the people who actually are its 
own members.

THOMAS FARR:  I suppose another way to ask the same ques-
tion is how Dignitatis addresses dis-
sidents.

FATHER JOHN O’MALLEY: Well 
this is the issue that actually was one 
of the objections that the people op-
posed to the document raised, that 
it exalted conscience over obedience 
and over discipline, and so the issue 
was there in the Council itself but 
not resolved.  

LISA CAHILL:  I think where we 
come back to, though, is whether 
you can transpose that criterion of 
what is the minimal restriction nec-
essary for public order and the com-
mon good and relate that internally 
to the Church, and that is precisely 
where people disagree. How much 
disagreement, discussion, variation 
in viewpoint within the Church is 
consistent with the identity of the 
Church and its teaching mission, 
and where has it gone so far that we just have kind of a random 
pluralism where we have lost our center. I do think that there are 
central values within our tradition about sex and marriage, for 
example, or about the economy, about war and peace. But I do 
not think that every particular detailed teaching of the Church at 
a given time in history is necessarily indivisibly locked into that 
center. There is a productive pluralism, diversity, and exchange. 
I always think of the model of the New Testament with four dif-
ferent gospels written for four different communities, and they 
are not alike in every respect but there is a visible unity. And so 
the struggle that we are always having is how much diversity can 

exist within a visible unity and I just do not think there is an 
easy answer to that. I definitely think that—as Gerry pointed 
out and expressed so eloquently—that there should be not just a 
right but a duty to responsibly seek the truth that is part of our 
exercise of religious vocation even within the Church and that it 
is internal, not just external.

THOMAS FARR:  Murray did the footnotes to Dignitatis in 
the Walter Abbott edition of the council documents. In one of 
Murray’s footnotes he talks about this issue of freedom of con-
science within the church. He said that freedom of conscience 
is nowhere addressed in this document as it is often meant in 
modern terminology. It does not say that “Conscience means 

that I have the right to do whatever 
my conscience tells me to do sim-
ply because my conscience tells me 
I can do it.”  So here he attempted 
to express in a footnote the limiting 
principles.  

GERARD BRADLEY:  That is 
quite right. Leon Hooper and many 
of us present, including the panel-
ists, probably know better than I do, 
and in some cases surely know bet-
ter than I do, exactly what Murray 
meant.  Murray would say that the 
document is not really about con-
science or it is not about freedom of 
conscience. I have always been a bit 
perplexed by that statement to be 
honest with you.  So I do not pro-
fess to have much insight into what 
Murray was thinking, but surely it is 
the case that it is a hijacking of Dig-
nitatis Humanae by hostile forces to 
make it say something like that—

that a conscientious judgment is sort of self-authenticating in 
that it is a warrant to do as one pleases, perhaps minus tangible 
harm or absent tangible harm to others.  That is a hijacking of 
Dignitatis Humanae for sure. 

FATHER JOHN O’MALLEY: It is a clear document—I mean 
that is not the right interpretation of it.

THOMAS FARR:  But the issue of dissent within the church, 
Gerry, did you want to address that?

“What I do not think is repudiated 
in Dignitatis Humanae is anything 
that came before that was taught by 
the Magisterium as certainly true. 
The heart of Dignitatis is some-

thing that has always been taught 
as certainly true—that people have 
to come to the faith freely.   I think 
that there is a continuous develop-
ment of that norm in the tradition. 
As the document says, given con-

temporary demands for recognition 
of greater or more human dignity, 
this is the sort of new thing mined 

from primordial freedom.”
 

Gerard Bradley
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GERARD BRADLEY: I think that Dignitatis does not quite get 
up to addressing the matter of dissent because its addressees are 
really the poor, and especially states in the world.  So I do not 
think it speaks directly to the matter of dissent in the Church 
and I do not think it does so in any sort of significant way in-
ferentially or implicitly for that matter.  What I mean to say is 
that it is really about the sort of authenticity of the quest of each 
individual being free from coercion. At the same time it affirms 
a duty of society towards the Church and to the truth about 
Christ.  Now where does that leave one?  I do not think that 
leaves one in any more lucid position when one’s conscientious 
thoughts and exploration lead one to 
conclude, just for example, that some-
thing the Church teaches as certainly 
true you judge it to be false. Now I 
do not think that Dignitatis addresses 
that situation. I think it leaves in sight 
whatever other learning we can gain 
from the council or any other parts 
of the tradition about that situation. 
So the limits of legitimate dissent and 
where they turn into a kind of her-
esy or apostasy, I think that is left to 
other sources at the council and other 
sources within the tradition. And I do 
not think Dignitatis itself comprises 
itself a kind of an extravagant dissent 
so that one remains just as Catholic 
even as one denies this or that truth 
affirmed as true by the Church. 

LISA CAHILL: What the Church teaches in the moral areas 
which would have to do with the economy, war and peace, and 
sex and gender issues are according to our tradition grounded in 
the natural law. So Church teaching itself should be defensible 
on the basis of, to cite Redemptor Hominis, human experience, 
the authentically human reason.  John Paul II said specifically 
that they are defensible on not purely religious arguments.  And 
this is where I have a big question or problem with some of the 
religious liberty rhetoric as well as some of the arguments that 
are taught by the Church—that they precede from the attempt 
to defend and the necessity to keep in conversation about the 
ways in which these teachings are grounded in human dignity 
and the common good.  And that is a bar that has to be met. We 
cannot just set that aside and simply resort to religious authority, 
revelation, and authoritative teaching because it is undermining 
the credibility of the public religious witness that we could oth-
erwise have.  

THOMAS FARR:  I think we achieved a disagreement here 
[LAUGHTER]. 

GERARD BRADLEY:  Or at least a partial disagreement in this 
way, and I will just try to be brief. Now I do think at least in the 
moral area, leaving aside dogmas like the Assumption and the 
Trinity where you are not going to get too much of a rational 
account of what it means or how it could occur, but let us say in 
the area of social life and sexual ethics, I mean I certainly think it 
is true that Church authorities and Catholics generally ought to 
give it the best account they can on natural grounds or reason-

able grounds of why these things 
are true.  And I think pretty much 
across the board one can do that to 
a degree of cogency that is becom-
ing of the Church. I do not know if 
this is disagreement, but the thing 
that makes a difference between 
judgment—let us say that all life 
is inviolate, or capital punishment 
is always wrong, or sex in marriage 
but not outside of marriage—
whatever the teaching in particular 
is, the difference between a judg-
ment based on grounds of reason 
that those conclusions are almost 
certainly true or look true to me 
and holding them as certainly true 
is the Holy Spirit.  I mean I can-
not think of any reason why some-
one should take the view that on 

grounds of reason alone you might say one can be sure of that. 
This is not only true today, it was always true and always will be 
true.  Maybe that can happen in some cases, I am not sure, but 
it seems to me that one ought to believe rather few things to be 
propositions, to be certainly true absent a guarantee stemming 
from Christ that the Holy Spirit will keep the Church on track.  

That is not to abandon reason. That is just to say that the clinch-
ing reason is authority. I believe because it is taught, and it can be 
completely reasonable to believe because it is taught. So it is not 
blindly adhering to authority—it is affirming that if the author-
ity teaches such and such is the case, then that itself is a reason 
and in this case a clinching reason. 

THOMAS FARR: That, I think, sets the stage for much of the 
discussion that is going to happen later today. Thank you. 

“We have talked about develop-
ment of doctrine. We have talked 
about resourcement going back 
to the past, but also the other 

feature of Dignitatis Humanae… 
is this attempt at aggiorna-

mento—you’re influenced by the 
culture and, this is important in 
the way the Church operates, to 
try to conform to that and to try 

to move in that direction. ”
 

Father John O’Malley



19RELIGIOUS FREEDOM PROJECT - SEPTEMbER 2012bERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

THOMAS BANCHOFF: I’m delighted to welcome you to 
our keynote address this afternoon by His Eminence Cardinal 
Donald Wuerl on the topic “Religious Liberty in a Pluralistic 
Society:  The Legacy of Dignitatis Humanae.” But first a bit of 
background on the symposium as a whole, which is co-spon-
sored by the Maryland Bishops Conference and by our Reli-
gious Freedom Project here at the center and at Georgetown. 

The project, under the leadership of my colleagues, Tom Farr 
and Tim Shah, is designed to generate scholarship in teaching 
and inform policy debate about the meaning and implica-
tions of religious freedom in our contemporary world. When 
we began our work in early 2011, with the generous support 
of the John Templeton Foundation, religious freedom really 
was not in the headlines as it is now. We cannot claim credit 
for that, but we do see it as an opportunity to elevate and 
to inform debate on a set of issues critical to the academy, 
critical to our country, and critical to the world.  Now, given 
the Catholic Church’s strong advocacy of religious freedom 
since the Second Vatican Council, our symposium today is 
especially timely in the light of its central role in contempo-
rary controversies. It is an opportunity to bring together and 
discuss different Catholic perspectives on religious liberty, 
an opportunity to listen and to learn from each other in the 
spirit of truth and collegiality.  

It is now my pleasure to introduce President John J. De-
Gioia. Dr. DeGioia has served as the forty-eighth president 
of Georgetown since 2001. Over the past decade under Presi-
dent DeGioia, Georgetown has emerged as a global force in 
higher education and as an innovator in our efforts to link up 
our core mission of teaching and research with service to the 
wider world in the Catholic and Jesuit tradition.  

JOHN J. DEGIOIA:  Thanks very much Tom, and thank you 
for your leadership with the Berkley Center. I would also like 
to welcome and thank my dear friend and colleague, John 
Garvey, for joining us today. As you know, John is president 
of The Catholic University of America and we are deeply 
appreciative of his presence here today.  I would like to note 
that, just yesterday, Catholic University hosted its own con-
ference on religious freedom. This conference focused on the 
international dimensions of religious freedom in the context 
of peace and the common good.  

Our collective dialogue is enriched by our examination of the 
many aspects and perspectives on this subject. It feels fitting 
that we gather today in Copley Hall. This building is named 
for Father Thomas Copley of the Society of Jesus, who we 
believe participated in the drafting of the Act of Religious 
Toleration in 1649. This act protected the Trinitarian and 
Catholic right to worship in the Maryland colony and was 

Religious Liberty in a Pluralistic Society: 
the Legacy of Dignitatis Humanae
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the first law on religious tolerance in British North America.
There is also a table in my office in the president’s suite in 
Healy Hall called the Lord Baltimore table, which has been 
closely associated with the Maryland colony’s effort to pro-
tect religious freedom: many believe that parts of the Act of 
Religious Toleration were drafted on that table. This act in-
fluenced similar laws throughout the colonies and echoes of 
it can be heard in the First Amendment to the United States 
Constitution. 

The founder of our university, John Carroll, was also an early 
proponent of religious liberty in our country. The same year 
that George Washington was elected president, 1789, John 
Carroll was elected the first Catholic bishop of the United 
States, and in that year founded Georgetown.  Embedded in 
his vision for our school is a simple but profound promise. In 
his prospectus for Georgetown he writes, “The school will be 
open to students of every religious profession.” And for more 
than two centuries since our founding, sometimes fitfully, 
sometimes rapidly, but always persistently, our Georgetown 
community has worked to understand, to interpret anew, and 
to always fulfill John Carroll’s vision.  

I bring up this historical context to underscore our univer-
sity’s deep foundational engagement with today’s subject. 
Our tradition as a Catholic and Jesuit university and our 
history as an American university are inextricable from our 
commitment to the preservation of religious liberty.  In more 
recent history, Dignitatis Humanae, from Vatican II, provides 
important guidance for our contemporary engagement with 
this topic.  And Pope John Paul II’s apostolic constitution for 
Catholic universities, Ex Corde Ecclesiae, and the USCCB’s 
document, “The Application of Ex Corde Ecclesiae,”also guide 
our engagement.  

Finally, as a university we are committed to dialogue—that 
together through dialogue we can grasp the truth.  Sympo-
sia, like today’s on Catholic perspectives, are an important 
venue in which we can engage in dialogue and move forward 
together.  

I’m honored to introduce the archbishop of Washington who 
has a long engagement with the issues at stake in our conver-
sation today.  Cardinal Donald Wuerl has been the archbish-
op of Washington since 2006. He was elevated to the College 
of Cardinals in 2010 by Pope Benedict XVI.  He is widely 
respected for his efforts on behalf of Catholic education and 
for his catechetical and teaching ministry.  He serves on nu-

merous national and international bodies. He’s chairman of 
the board of trustees of the Basilica of the National Shrine of 
the Immaculate Conception here in Washington; the Board 
of the Pope John Paul II Cultural Foundation, and the Pa-
pal Foundation.  He’s chancellor of The Catholic University 
of America.  He’s chairman of the USCCB’s Committee on 
Doctrine and a member of the Committee on Evangelization 
and Catechesis and its Ad Hoc Committee for Religious Lib-
erty. He’s relator general for the Vatican Synod of Bishops and 
the New Evangelization for the Transmission of the Chris-
tian Faith, and he serves on the Vatican Congregation for the 
Doctrine of the Faith and the Congregation for the Clergy.  

This summer he also hosted the Celebration of Freedom.  
This gathering, which took place here in the Archdiocese of 
Washington, was a part of the National Fortnight for Free-
dom event initiated by the USCCB to pray, teach, and wit-
ness for religious liberty. 

He received graduate degrees from The Catholic University of 
America, the Gregorian University while attending the North 
American College, and a doctorate in Theology from the 
University of St. Thomas in Rome. He’s published numerous 
books including the bestsellers The Teaching of Christ and The 
Catholic Way.  In January he published Seek First the Kingdom, 
and in the year before that, two additional books, The Mass 
and The Gift of Blessed John Paul II.  

It is a great privilege and honor for me to introduce to you 
His Eminence Cardinal Donald Wuerl. 

CARDINAL DONALD WUERL: Thank you President De-
Gioia for your very gracious words of introduction and kind 
welcome to participate in this Religious Liberty Symposium.  
I also want to recognize and express my appreciation to all 
of the sponsors of this symposium: the Maryland Catholic 
Conference and the Religious Freedom Project of the Berkley 
Center for Religion, Peace & World Affairs.  This gathering 
deals with one of the most pressing issues of our day—reli-
gious liberty.  

My brother priests, women and men in consecrated life, par-
ticipants in the Religious Liberty Symposium, distinguished 
guests, and dear friends.

With pageantry and prayerful ceremony, hundreds of people 
gathered in May 2009 at the reconstructed 1667 Brick Cha-
pel in historic Saint Mary’s City, southern Maryland for an 
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unusual event, an occasion that has increasing significance for 
us today.  

The sheriff of Saint Mary’s County, using an exact reproduc-
tion of what is believed to be the very key that his predecessor 
used to seal the chapel in 1704, unlocked its tall, sturdy wood-
en doors.  Together with the priest representing the Jesuits in 
Maryland, I had the privilege of pushing open the doors.

The unlocking, while a symbolic or ceremonial event, carried 
with it great meaning because it is a reminder that we are a 
free people and among the rights we celebrate are the freedom 
of conscience, freedom of worship, and freedom of religion.

In 1634 when The Ark and The Dove arrived, carrying nearly 
150 English settlers to what is now Saint Mary’s County, those 
brave women and men established the first settlement to offer 
and guarantee religious liberty to all of the inhabitants.  In ef-
fect, they constructed what would become known as the birth-
place of religious freedom in America.  All of us, as spiritual 
descendants of those intrepid women and men, can rejoice 
and take pride in their vision and courage.

Unfortunately, in 1704, when those who did not share this 
foresight and perspective gained political control, the Act of 
Toleration, as it had become known, was revoked.  The royal 

governor ordered the brick chapel locked and never again used 
for religious purposes.  

The celebration of the unlocking of the Brick Chapel is a re-
minder of the place of values—moral, ethical, and religious—
in the life and in the society of which we are a formative part, 
the importance of our individual freedom in living and articu-
lating those values, and finally of the fragile nature of freedom 
of conscience and freedom of religion.

The history of Saint Mary’s Chapel is a reminder of two as-
pects of the American experience.  First is the ubiquitous place 
of religious conviction in the unfolding and articulation of the 
American political and social structure.  Concomitantly with 
this awareness is the history of religious bigotry.  One does not 
cancel out the other.  But the legitimization of all faith groups 
and especially Catholicism in American culture and political 
circles has come at a slower pace than the far more generally 
recognized place of religion itself in the American social, cul-
tural, political, and legal structures.  

Examples, therefore, of curtailment of specific religious liber-
ties do not of themselves argue against the more general thesis 
of the importance of religious conviction in the formulation 
of the mores, public policy, and idea of the common good of 
our nation.   

Georgetown University President John J. DeGioia introduces Cardinal Donald Wuerl
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As we reflect on the legacy of the Second Vatican Council’s 
document on religious freedom, Dignitatis Humanae, I would 
like to look briefly at the role of religious faith in our nation 
from its very beginning: religious faith as the conscience of 
our society; its manifestation in so many institutional ways as 
a part of the fabric of our country; and then on the challenges 
to that vision, history, and practice that the new and virulent 
secularism proposes.  All of this, as I said, we will look at in 
the light of the legacy of Dignitatis Humanae as we face the 
challenges to religious liberty in a pluralistic society.   

Here we can see elements in our heritage that support the 
intuitions of the Second Vatican Council.  We also see how 
the council’s teaching today recalls us to our own legacy and 
historic political ideal of freedom.  Precisely as the hegemony 

of secularism is being asserted and its voice lifted up as the 
only legitimate articulation of our public identity, we can see 
in Dignitatis Humanae a call to our own roots and constitu-
tive values.

As you know, there are statues in the Capitol building rep-
resentative of the history of each state.  When I served as an 
auxiliary bishop in the state of Washington, I was always very 
proud of the fact that one statue was Mother Joseph, a Sister 
of Charity of Providence, who was considered one of the pio-
neers in the formation of that state by her work as a religious 
and the impact of her life on the state.

The state of Hawaii is represented by the recently canonized 
Saint of the Lepers— Damien de Veuster.

Representing California in the same expanse of space under 
the dome of the Capitol is the statue of Junipero Serra.  It is 

hard to imagine another person who has left such an impact 
on any state in the Union as has this quiet, modest, faith-
filled Franciscan whose footsteps left in their wake what are 
now communities along most of the coast of California.

The church buildings, temples, and synagogues that dot the 
landscape and the interstate highway signs that recall the cal-
endar of the saints do more than simply remind us of our 
faith history.  They also proclaim how deeply embedded re-
ligious faith is in our culture and in our vision of human 
dignity, moral imperative, and the purpose of life.

In the August 18, 2012 issue of The Economist there is a rec-
ognition of the extent of Catholic involvement in our nation.  
“Of all the organizations that serve America’s poor, few do 

more good work than the Catholic Church: its schools and 
hospitals provide a lifeline for millions.”  The article goes on 
to state, “Discrimination against the Catholic minority…en-
couraged American Catholics to create a sort of parallel soci-
ety in the nineteenth and twentieth centuries, with the result 
that there are now over 6,800 Catholic schools…630 hos-
pitals plus a similar number of smaller health facilities; and 
244 colleges and universities.”  Our own archdiocesan pub-
lication, Catholic Impact, highlights in great detail the con-
tributions to this local community of our Catholic schools, 
hospitals, healthcare entities, Catholic charities, and social 
service ministries.  But there is far more that religious faith 
brings to the community beyond the extraordinary range of 
human services.  

With religious faith comes also a way of living, a set of stan-
dards for moral and civil behavior and those expectations of 
conduct that are threads, to this day, woven into the fabric 

“The development of American political thought from the time of the Mayflower Compact 
and the Maryland Act of Toleration resulted eventually in a composite political philosophy 

that guided the colonists at the time of the Revolution.  It is found in a multiplicity of sources 
such as the Bible, sermons, classics in philosophical literature, platform addresses, newspaper 
discussions, pamphlets, official pronouncements and directives, resolutions of colonial assem-
blies, and colonial charters and constitutions.  Though in varied ways, these sources all recog-

nized that the foundation of all law was the divine law and identified the natural law written in 
the heart of every man and woman as the human manifestation of that eternal law.” 

Cardinal Wuerl
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of our societal life.  “You shall not kill” is not simply a legal 
convention of any particular political tendency, but rather a 
moral imperative rooted in our human nature, proclaimed 
by our religious heritage, and intrinsic to our identity as a 
people.

In his legendary farewell address as president of the United 
States, George Washington dwelt on the necessary and vital 
part that religion must play in the wellbeing of a nation.  
“Of all the dispositions and habits which lead to political 
prosperity,” our first president declared, “religion and mo-
rality are indispensable supports…let us with caution in-
dulge the supposition that 
morality can be maintained 
without religion.  Whatever 
may be conceded to the in-
fluence of refined education 
of minds of peculiar struc-
ture, reason and experience 
both forbid us to expect 
that national morality can 
prevail in exclusion of reli-
gious principles.”  

A most remarkable point 
about President Washing-
ton’s statement is precisely 
the fact that it was utterly 
unremarkable in his time.  
Today I would like to ex-
plore with you why that 
was so: why there were not 
shockwaves of indignation 
at his emphatic endorse-
ment of religion as a presup-
position for the “political 
prosperity” of our infant re-
public, how far some of the 
opinion makers of today’s 
dominant culture have sidelined the mindset from which 
his remarks sprung, and how the Second Vatican Coun-
cil’s Declaration on Religious Freedom may help us chart a 
course into the future.

Section I: The Natural Law and Religious Lib-
erty in the American Experience

Natural Law in the Formulation of Civil Law

The American experience, like virtually all political endeav-
ors in history, assumed the importance and authority of 
divine law in the fashioning of its civil laws.  As George 
Washington’s address suggests, the place of religion in shap-
ing American political and cultural life was presumed from 
the beginnings of our country.  Drawing from contempo-
rary political philosophy as well as English common law 
and political theory, the religious undertones of natural law 
principles were of decisive importance in the formulation 
of positive civil law in the early American colonies and the 
new nation.  

The development of Ameri-
can political thought from 
the time of the Mayflower 
Compact and the Maryland 
Act of Toleration resulted 
eventually in a composite 
political philosophy that 
guided the colonists at the 
time of the revolution.  It 
is found in a multiplicity 
of sources such as the Bible, 
sermons, classics in philo-
sophical literature, platform 
addresses, newspaper dis-
cussions, pamphlets, official 
pronouncements and direc-
tives, resolutions of colonial 
assemblies, and colonial 
charters and constitutions.  
Though in varied ways, 
these sources all recognized 
that the foundation of all 
law was the divine law and 
identified the natural law 
written in the heart of every 
man and woman as the hu-

man manifestation of that eternal law.  As John Barnard in 
his Massachusetts election sermon of 1734 stated simply, 
“This voice of nature is the voice of God.”  

Increasingly, the natural moral law became the primary lens 
through which Americans perceived the basis of their le-
gal system.  In his classic 1935 work, The Education of the 
Founding Fathers of the Republic, James Walsh argues con-
vincingly that the system of colonial colleges instilled in the 

“Recently, in a unanimous Supreme Court 
judgment affirming the importance of 

religious freedom, the Chief Justice of the 
United States explained that religious lib-

erty is not just the first freedom for Ameri-
cans; it is also the first in the history of 

modern democracy, tracing its origins back 
to the initial clauses of the Magna Carta 

of 1215 and beyond.  The intensity of our 
early founders’ demands for religious lib-

erty can only be understood in light of this 
history.  To our Founding Fathers, reli-

gious liberty was a direct derivation of the 
natural law itself.  It is a natural right, our 
patrimony as rational beings and creatures 
of God, and a primary conclusion of the 
natural law and hence must be protected, 
not treated as a benefice granted by the 

government.”

Cardinal Wuerl
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young pre-revolutionary Americans a 
deep conviction in both divine and 
natural law.  He cites a large number 
of references in the form of thesis top-
ics chosen at various colleges to make 
his point.

Many other documents could be cit-
ed to demonstrate that we Americans 
have, since our founding, acknowl-
edged the vital role of religious faith 
in our public life.  We are histori-
cally very comfortable with the role 
of a natural moral order, grounded 
in transcendent norms, that should 
guide the formulation of civil law.  
It is only in this context that we can 
properly evaluate and appreciate the 
religious liberty that the founders 
fought so hard to weave into our national fabric and to pro-
tect in our Constitution.

Religious Liberty Derived from Natural Law

Recently, in a unanimous Supreme Court judgment affirm-
ing the importance of religious freedom, the chief justice 
of the United States explained that religious liberty is not 
just the first freedom for Americans; it is also the first in the 
history of modern democracy, tracing its origins back to the 
initial clauses of the Magna Carta of 1215 and beyond.  The 
intensity of our early founders’ demands for religious lib-
erty can only be understood in light of this history.  To our 
Founding Fathers, religious liberty was a direct derivation of 
the natural law itself.  It is a natural right, our patrimony as 
rational beings and creatures of God, and a primary conclu-
sion of the natural law and hence must be protected, not 
treated as a benefice granted by the government. 

There is another reason why religious liberty so colored 
American revolutionary fervor.  Given the foundations of 
American jurisprudence in the divine and natural law, free-
dom of religion was tantamount to political freedom itself.  
If religion enjoyed freedom from undue government bur-
dens, it would better be able to serve the important role of 
discerning and understanding, in the words of the Decla-
ration of Independence, “the Laws of Nature” that derive 
from “Nature’s God.”  Even the very plurality of religious 
traditions created an atmosphere in the new republic that 

promoted fruitful engagement and discussion of the most 
credible and convincing approach to the natural law as it 
was inscribed into our nation’s legal framework.

It is therefore fitting that, when the Bill of Rights was rati-
fied, religious freedom had the distinction of being the First 
Amendment, guaranteeing that “Congress shall make no 
law respecting an establishment of religion, or prohibiting 
the free exercise thereof.”  It is that freedom which has his-
torically enabled religious believers to make their particular 
contribution to the common good, especially in the applica-
tion of transcendent truths and the natural law to the politi-
cal and cultural challenges of each age.  

Section II: Religion as Cultural Conscience

The Church as Interpreter of the Natural Law

We need to consider the manner in which the voice of faith 
has served and continues to function as the conscience of 
society.  Here we distinguish between the Church’s procla-
mation of uniquely revealed truth, such as the resurrection of 
Jesus, and her defense of the truth rooted in human nature.  
The protection from errors in matters of faith and morals was 
assured by Christ himself.  

Nevertheless, it is not in her infallible magisterium that the 
Church most frequently contributes to the public square but 
rather it is through her articulation of privileged expressions 

Cardinal Donald Wuerl
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of the natural law, as the catechism of the Catholic Church 
reminds us, such as the defense and elucidation of the com-
mandments.   
As we shall see, Dignitatis Humanae makes the same appeal.  
The Church speaks in defense of the human person, human 
dignity, a natural moral order, precisely out of the reasoned 
apprehension of the created order.  

Moreover, with two millennia of 
experience under the guidance of 
the Holy Spirit of the human con-
dition, the Church has a unique 
capacity to interpret the natural 
law in a way that genuinely con-
tributes to the common good of 
this country.  She has studied 
human nature in the light of rev-
elation and is able like no other 
institution to take a long view of 
present circumstances, to address 
changing cultural and technologi-
cal circumstances, to respond to 
new and unforeseen moral chal-
lenges, and she has been pres-
ent for—and learned from—the 
greatest mistakes and the greatest 
triumphs in human history. 

In his address to American bish-
ops on their “ad limina” visit in 
January last year, the Holy Father 
had this to say about the Church’s 
role in the interpretation of the 
natural law:

With her long tradition of respect for the right relationship 
between faith and reason, the Church has a critical role to 
play in countering cultural currents which, on the basis of 
an extreme individualism, seek to promote notions of free-
dom detached from moral truth…The Church’s defense of a 
moral reasoning based on the natural law is grounded on her 
conviction that this law is not a threat to our freedom, but 
rather a “language” which enables us to understand ourselves 
and the truth of our being, and so to shape a more just and 
humane world. 

The Church in this land enjoys a long and distinguished his-
tory of communicating the natural law coherently and con-

vincingly with a view to promoting the common good in 
public policy.  One particular example of this service in the 
United States is in the area of labor relations, especially ad-
dressing working conditions and the attendant social justice 
issues.

Today we look back aghast at 
what was the cultural climate 
that permitted the exploita-
tion of workers or the slav-
ery of peoples.  I suspect that 
someday, future generations 
will look at our age equally 
appalled that under the ban-
ner of “choice” we have wit-
nessed the justification of in-
credibly evil acts.  

Like the pro-life movement, 
the civil rights movement 
was essentially religious but 
appealed to natural law prin-
ciples that all men and wom-
en could grasp.  In this way, 
the Church continues to play 
a decisive role in calling our 
countrymen to the noblest 
demands of our American 
values and of the natural law.  
Rev. Dr. Martin Luther King 
observed that the Church is 
neither the master nor the 
servant of the state, but its 
conscience, guide, and critic.  
The Church has demonstrat-

ed that capacity over and over again in the history of our 
nation and continues to serve as the “conscience of the state” 
even as her freedom to do so is slowly diminished.  

Christians, however, do not stand alone in this effort.  There 
has been a movement in recent decades among believers of 
every tradition to discover common bonds in their efforts to 
inform the conscience of society with greater clarity and una-
nimity, and hence greater credibility.  A glance at this basic 
harmony among religious creeds demonstrates their capacity 
to understand and expound upon the natural law with rela-
tive harmony, and thereby jointly contribute to the public 
square.

“As a nation we are passing from one 
cultural structure in which moral and 

ethical principles, rooted in reli-
gious faith, are seen as normative to 
a culture that marginalizes religious 
faith as mere personal preference or 
opinion.  Public ethical decisions, 

once a multi-faceted and pluralistic 
response to the human condition, are 
increasingly narrowed into a single, 

monolithic, secularist point of view… 
We cannot divide personal morality 

and ethics from political life any more 
than we can separate spiritual values 
from human values.  It is an unnatu-
ral and unhealthy condition for the 

individual and society so to compart-
mentalize our most firmly held con-

victions [so] that they are not allowed 
to affect our public lives.”

Cardinal Wuerl
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Commonalities Across Religious Traditions

The understanding of our common humanity, the recogni-
tion of our relationship to the transcendent as a concomitant 
part of human existence, and the realization of the spiritual 
dimension or quality of human life are all unifying threads or 
basic commonalities among all world religions.

Years ago, Jaroslav Pelikan, former Sterling Professor of His-
tory at Yale University and the editor of The World Treasury 
of Modern Religious Thought, produced a six-volume series of 
sacred writings.  His volumes contained the core of the re-
ceived teachings of Judaism, Christianity, Islam, Confucian-
ism, Hinduism, and Buddhism.  Based on his broad research 
and study of world religions, Professor Pelikan observed, “A 
modern reader who puts two or more of these sacred books 
side by side will repeatedly find large areas of similarity, espe-
cially in their prescriptions for the life of virtue and justice.  
The grounds of hope for world peace and for harmony within 
one neighborhood or nation lie in such similarity…”

Interfaith efforts, here and abroad, remind us of the contribu-
tion that religion can and must make to weave together the 
common threads of the human spirit into a rich tapestry of 
peace with justice for all peoples in all places.  Religion can-
not play that role if it is confined to a strictly private sphere 
and relegated to the margins of public life.

Section III: Challenges to Religious Influence in 
the Public Square

Recasting “Separation of Church and State”

As a nation we are passing from one cultural structure in 
which moral and ethical principles, rooted in religious faith, 
are seen as normative to a culture that marginalizes religious 
faith as mere personal preference or opinion.  Public ethi-
cal decisions, once a multi-faceted and pluralistic response to 
the human condition, are increasingly narrowed into a single, 
monolithic, secularist point of view.  

The assumption of the “secular” model of society as the only 
acceptable way of addressing life colors much of our media 
presentation and sets the tone for the discussion of most is-
sues of true significance.  Precisely because of this, we need 
to look again at the place of religion and gospel values in our 
efforts to build a common good.

We cannot divide personal morality and ethics from politi-
cal life any more than we can separate spiritual values from 
human values.  It is an unnatural and unhealthy condition 
for the individual and society to compartmentalize our most 
firmly held convictions [so] that they are not allowed to affect 
our public lives.  

Not only did Thomas Jefferson subscribe to the proposition 
that all are created equal, but his writings indicate that he 
extended the logic of that statement.  All people are obliged 
to a code of morality that rests on human nature that is the 
foundation for our human dignity and equality.  Jefferson 
recognized no distinction between public and private moral-
ity.  In a letter to James Madison dated August 28, 1789 he 
wrote, “I know but one code of morality for all, whether act-
ing singly or collectively.”

Our Holy Father, Pope Benedict XVI, offers us guidance 
when we deal with the relationship of faith and public life.  
In his first letter to the Church, God Is Love, he tells us, “The 
two spheres [church and state] are distinct, yet always inter-
related (28).”

The separation of church and state as it has been long under-
stood in our country does not mean separation of faith and 
moral values from the public square and the formulation of 
public policy. The pope goes on to tell us that the separa-
tion of church and state opens the space necessary for both 
church and state to influence and form culture.  Politics, law, 
and faith are mingled because believers are also citizens. Both 
church and state are home for the same people.  

The Church does not pursue her mission or function by be-
coming involved in civil governance or by taking sides in par-
tisan politics.  Rather, the function of faith is one of persua-
sion.  The Church teaches and teaches and continues to teach 
and should be free to do so unencumbered by legal or cultural 
restrictions on speech.

Growing Rift Between Religious Worldview and Secu-
lar Humanism

Already two decades ago, William Bentley Ball wrote an ac-
count of how and why religion slipped from its place from 
the first of American freedoms.  In his book, Mere Creatures 
of the State: A View from the Courtroom, he highlights the de-
gree to which both the legislative and judicial arenas accom-
modate challenges to the exercise of freedom of religion and 
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freedom of conscience.  

These political and legal in-
dicators of the growing disre-
gard for religious liberty and 
a widening gulf between re-
ligion and the public square 
reflect a broader rift that is 
opening between a basically 
religious worldview and secu-
lar humanism.  In his address 
to American bishops last year, 
the Holy Father reflected on 
this division that is becoming 
more evident by the day.  He 
stated:

“At the heart of every culture, 
whether perceived or not, is a 
consensus about the nature of 
reality and the moral good, and thus about the conditions for 
human flourishing. In America, that consensus, as enshrined 
in your nation’s founding documents, was grounded in a 
worldview shaped not only by faith but a commitment to cer-
tain ethical principles deriving from nature and nature’s God. 
Today that consensus has eroded significantly in the face of 
powerful new cultural currents that are not only directly op-
posed to core moral teachings of the Judeo-Christian tradi-
tion, but also increasingly hostile to Christianity as such.”

This gathering storm has been created not by religious in-
fluence on our public policy—which has been a part of our 
American experience from the beginning—but by an increas-
ingly bold, ideologically driven, and progressively intolerant 
secular humanism that sees religious values as the principal 
threat to the secular frame of reference for the public forum.

It is not difficult to find examples of this marginalization of 
faith in our national conversation.  Mention of God, until 
recently, was simply taken for granted in our public civic life, 
and prayer—sufficiently generic—was a routine part of pub-
lic, government-sponsored programs and activities.  Limita-
tions on religious expressions are now common by both judi-
cial fiat and ordinary bureaucratic decree.

There are more ominous signs, though, of this bleaching out 
of religion in the public sphere, reflected in certain threats 
to our religious freedom.  The “Statement on Religious Lib-

erty” published last year by the United States Conference of 
Catholic Bishops Ad Hoc Committee for Religious Liberty 
includes a number of pointed examples, including the recent 
HHS mandate for insurance coverage of abortion-inducing 
drugs, sterilization, and contraception; harsh immigration 
laws that would impede ordinary pastoral care for immigrants 
and refugees; attempts by the Connecticut State Legislature 
to forcibly restructure the internal governance of Catholic 
parishes; and discrimination against Catholic humanitarian 
services such as the USCCB efforts in administering contract 
services for victims of human trafficking.  

As believers, we need to chart a course for the future.  For-
tunately, we have the map, the foundational principles for 
Christian life in a pluralistic world embedded in the Declara-
tion on Religious Freedom [Dignitatis Humanae] of the Sec-
ond Vatican Council, the document towards which we now 
turn as we prepare to navigate ahead in challenging times.

Section IV: Dignitatis Humanae and the Way 
Forward

In reflecting upon the principles established in Dignitatis 
Humanae by the fathers of the Second Vatican Council, I 
would like to briefly identify seven points of reference for our 
consideration.  Two of these pertain to religious liberty itself, 
three to the government’s relationship to religion and liberty, 
and two to the Church’s immediate response.   

Berkley Center Director Thomas Banchoff directs Q&A with Cardinal Donald Wuerl
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1. Religious liberty proceeds from the dignity of the hu-
man person.

The Declaration on Religious Freedom [Dignitatis Huma-
nae] states that “the right to religious freedom has its founda-
tion in the very dignity of the human person as this dignity 
is known through the revealed word of God and by reason 
itself.”  Made in the image and likeness of God, every person 
enjoys, as our own Declaration of Independence affirms, cer-
tain inalienable rights.  

Whatever the shadows in our own 
Catholic history regarding reli-
gious liberty, the teaching of the 
Church is absolutely clear: “This 
freedom means that all men are 
to be immune from coercion on 
the part of individuals or of social 
groups and of any human power, 
in such wise that in matters re-
ligious no one is to be forced to 
act in a manner contrary to his 
own beliefs … whether privately 
or publicly, whether alone or in 
association with others, within 
due limits … This right of the hu-
man person to religious freedom 
is to be recognized in the consti-
tutional law whereby society is 
governed.”  It is the duty of every 
Catholic, then, to defend our own 
religious liberty and that of oth-
ers.

2. Religious liberty protects not 
only worship but also the 
good works that arise from 
faith.

As the USCCB statement states, 
“[r]eligious liberty is not only about our ability to go to Mass 
on Sunday or pray the rosary at home. It is about whether 
we can make our contribution to the common good of all 
Americans. Can we do the good works our faith calls us to 
do, without having to compromise that very same faith?”  

Thus Dignitatis Humanae teaches that “the social nature of 
man and the very nature of religion afford the foundation of 

the right of men freely to hold meetings and to establish edu-
cational, cultural, charitable, and social organizations, under 
the impulse of their own religious sense.”  Recent attempts 
to curtail our religious liberty with specious and narrow “ex-
emptions” for certain religious institutions thereby exclude 
institutions that are not “religious enough” and hamper the 
free exercise of religion, not in worship but in works. 

3. The role of government is neither to bestow nor hamper 
that liberty, but rather to protect it.

Our nation was founded on the 
principle that essential rights 
of man are not conferred by the 
government but given directly by 
God.  The Second Vatican Coun-
cil taught that the “truth cannot 
impose itself except by virtue 
of its own truth, as it makes its 
entrance into the mind at once 
quietly and with power.”  The 
government’s role, then, in pro-
viding protection against coercion 
contributes to the deepest good of 
man.  By fostering a safe environ-
ment for religious exploration and 
expression, the government hon-
ors/respects the most important 
purpose of every person’s life: his 
quest for truth and for God.
 
4. Transcendent moral norms 
are vital for a healthy society; 
hence government should foster, 
not simply remain neutral to-
wards religion.

Since this personal quest for truth 
is the highest good of man, it 
follows that it is also the highest 

good for society at large.  As President Washington stated 
so forcefully in his farewell address, the importance of tran-
scendent moral norms in a democratic system, together with 
the free religious and secular associations that help embody 
those moral beliefs, cannot be overstated.  Dignitatis Huma-
nae states that the government “therefore ought indeed to 
take account of the religious life of the citizenry and show it 
favor, since the function of government is to make provision 

“Whatever the shadows in our own 
Catholic history regarding religious 
liberty, the teaching of the Church 
is absolutely clear: “This freedom 
means that all men are to be im-
mune from coercion on the part 
of individuals or of social groups 
and of any human power, in such 
wise that in matters religious no 

one is to be forced to act in a man-
ner contrary to his own beliefs 

… whether privately or publicly, 
whether alone or in association 

with others, within due limits. … 
This right of the human person 
to religious freedom is to be rec-
ognized in the constitutional law 
whereby society is governed.”  It is 
the duty of every Catholic, then, 

to defend our own religious liberty 
and that of others.”

Cardinal Wuerl
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for the common welfare.”   

Ultimately it is transcendent beliefs, of whatever shade, that 
validate the claims of society to bind its citizens to a specific 
way of living.  To put it negatively, without some spiritual 
reference point that binds all of us, public moral values in a 
democracy are reduced to personal opinion and a simple ma-
jority of voters, a reductivist approach that poses the grave 
danger that political choices will be motivated solely by 
personal convenience and gain.  Law can thereby become a 
matter of might—who has more power—rather than right—
what we know we ought to do. 

Transcendent truth is recognized as immutable and indepen-
dent of the individual.  Positions determined by the exercise 
of pure reason are internally generated, alterable, and de-
pendent on the individual.  When majority opinion is the 
only reference point for the validity of the law, rather than 
transcendent truth—an objective moral order—a member of 
the minority might properly regard the law as merely some-
one else’s opinion.  Our sense of obligation to follow a law 
is related to our recognition that it has its roots in abiding, 
objective norms rather than even the will of the majority.

What religious faith and conviction bring to the political or-
der is the conscientious requirement that out of all the things 
we can do, we do only what we ought to do.  

5. Unwarranted restrictions on religious liberty are unjust 
laws, and unjust laws are not laws at all.

In his famous “Letter from a Birmingham Jail” in 1963, Rev. 
Martin Luther King, Jr. boldly said, “The goal of America 
is freedom.”  As a Christian pastor, he argued that calling 
America to the full measure of that freedom was the specific 
contribution Christians are obliged to make.  

He rooted his legal and constitutional arguments about jus-
tice in the long Christian tradition: “I would agree with Saint 
Augustine that ‘An unjust law is no law at all.’…To put it in 
the terms of Saint Thomas Aquinas, an unjust law is a human 
law that is not rooted in eternal law and natural law.”  Unlike 
conscientious objection, when relief is sought from a just law 
for reasons of conscience, no relief is sought from an unjust 
law.  It is not a law at all; the only response is to repeal it.

6. The Church remains the voice of conscience for our so-
ciety.

Whatever the threats to our liberty, it is imperative that the 
Church continues to serve our culture and our nation as 
the voice of conscience.  Our efforts to pray for our fellow 
citizens and public leaders, to share the living words of the 
Gospel and their implications today, to speak up on behalf 
of the truth, and to protect those on the margins of society 
are never wasted.  The pope offered these words of advice to 
the bishops last January:

“For her part, the Church in the United States is called, in 
season and out of season, to proclaim a gospel that not only 
proposes unchanging moral truths but proposes them pre-
cisely as the key to human happiness and social prospering.” 

Institutions such as Catholic universities and hospitals, too, 
must be prepared to manifest courageously their institution-
al commitment by articulating ever more clearly Catholic 
moral principles and standing by them.  Institutional wit-
ness has to have an identity every bit as explicit as personal 
witness.   

7. There is a need for a credible restatement of transcendent 
moral norms.

Differing opinions are not a threat to a healthy human soci-
ety, nor a threat to the political process based on a desire for a 
common good.  The honest, open presentation of differences 
in a pluralistic society is the “stuff” around which dialogue 
takes place and out of which mutual respect and toleration 
grows.  

What is a serious threat to the wellbeing—the common 
good—of a pluralistic society would be the exclusion from 
public life, policy, and law of the values held by a significant 
segment of the society.   

Finally, the restatement of transcendent moral norms must 
be accompanied by a renewed commitment on the part of 
Catholics to live faithfully and joyfully those norms.  Cred-
ibly restating transcendent moral norms, in this sense, is not 
only an intellectual challenge but a moral one.  In the words 
of venerable Pope Paul VI, “Modern man listens more will-
ingly to witnesses than to teachers, and if he does listen to 
teachers, it is because they are witnesses.” Dignitatis Huma-
nae is a reminder to us that religious freedom is not a free-
dom to be enjoyed in isolation but a freedom to be exercised, 
a challenge to be met, and a gift to be shared with others.
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Conclusion

One of the great strengths of our national discourse is a con-
viction that different opinions are not a threat to a healthy 
human society.  Recent incursions against religious freedom 
are so jarring precisely because they run counter to the great 
momentum of our national history.  Excluding values that are 
held by a significant segment of the society from public life, 
policy, and law is a serious threat to the wellbeing—the com-
mon good—of a pluralistic society.

As the USCCB states, we Christians object to the notion 
of a “naked public square” stripped of religious arguments 
and beliefs, but neither “do we seek a ‘sacred public square’ 
which gives special privileges and benefits to religious citi-
zens.  Rather, we seek a ‘civil public square,’ where all citizens 
can make their contribution to the common good.”

Personally, I remain optimistic.  I believe that the current ef-
fort to bleach out God from our public life will ultimately 
fail for a number of reasons.  God is part of the lives of the 
overriding majority of people in our nation.  This is demon-
strated in poll after poll.  To pretend otherwise ill prepares 
society to deal realistically with the actual human condition.  
Just as God was with the people who forged this great na-
tion from sea to shining sea, so God continues to be with us.  
Each of us plays a part in the effort to balance what I suggest 
is truly out of kilter.  This is done in our personal, serene but 
firm affirmation that God is a part of life, public and private.  
When enough people say what they believe, eventually it will 
be heard.  

If we who draw upon the great American tradition of reli-

gious liberty in a pluralistic society continue to speak up as 
the voice of conscience in our land, if we continue to propose 
our moral convictions with wisdom, with ardor, with love, 
with courage, and with personal credibility, we do so not only 
out of our own national heritage but drawing deeply on the 
legacy of Dignitatis Humanae.

Our religious beliefs stand, as they have from the beginning, 
ready to serve our country in the public square, shedding the 
light of God’s wisdom into the heart of the great American 
experiment in religious pluralism and liberty, while at the 
same time contributing to the common good and fostering 
the natural and spiritual prosperity of our people.

It is precisely because of the religious liberty that is a legacy 
of Dignitatis Humanae and the heritage of our great nation 
made up of so many cultural, ethnically, and religiously di-
verse peoples that we can say, “God bless America.”

THOMAS BANCHOFF: Thank you, Your Eminence, for 
that wide ranging and comprehensive talk, which touched 
on so many of the issues we are addressing today. We do have 
time for a couple of questions [submitted by the audience]. 
This question gets at the issue of the relationship between 
the secular and the religious, which was one of the themes 
of your talk. In particular, I think it points to controversies 
surrounding the provision of adoption services to same-sex 
couples. The question is, “In accepting funding from a secular 
source, be it a government or a foundation, does a religious 
institution run the risk of compromising its basic moral con-
victions? Is it unreasonable for such a secular source to require 
compliance with its own secular values often at odds with 
those of religious institutions?”

“If we who draw upon the great American tradition of religious liberty in a pluralistic 
society continue to speak up as the voice of conscience in our land, if we continue to 
propose our moral convictions with wisdom, with ardor, with love, with courage, and 

with personal credibility, we do so not only out of our own national heritage but draw-
ing deeply on the legacy of Dignitatis Humanae. Our religious beliefs stand, as they 
have from the beginning, ready to serve our country in the public square, shedding 

the light of God’s wisdom into the heart of the great American experiment in religious 
pluralism and liberty, while at the same time contributing to the common good and 

fostering the natural and spiritual prosperity of our people.”

Cardinal Wuerl
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CARDINAL WUERL:  Thank you. Whoever brought that 
question forward, that is such a significant and important 
question. But I want to begin with indicating how we speak 
about organizations and their funding. We all pay taxes. It 
is the responsibility increasingly of government to use those 
funds to meet the needs of those citizens who have specific 
needs that cannot be met otherwise. Is that not why we have 
Social Security? Is that not why we have begun under the 
leadership of the Church over 100 years to accept the respon-
sibility of caring for those in need? So we all pay taxes. The 
government now has to find a place alongside all the other 
faith-based and community entities that are already serving 
to meet those needs. The channel through which that is done 
historically has been faith-based and community-based orga-
nizations.  And so, the government comes to us and says, “We 
would like to purchase a service from you.” 

They want these homeless people housed. You do it better 
than anybody else.  You do it most cost-effectively. So we are 
going to purchase that service from you, and that is what we 
have done. That goes all the way back to Tocqueville. We have 
always understood that that is the way we work in a pluralis-
tic society with multiple caregivers coming out of communi-
ties and faith-based entities, and it has worked. There were 
never restrictions that you must give up the principle that 
drives you to do this in order to do that. We have just said, 
“Care for everybody.”  Whoever comes to your shelter, you 
can’t ask them, “Are you Catholic, Protestant, Jewish, Hin-
du, Muslim?” We only asked, “Do you have another place to 
stay?” I thought of that during the snowstorm we had here. It 
closed everything down. Catholic Charities kept 14 shelters 
open around the clock because there was no place for those 
people to go. We were not going to say to them, “Our Catho-
lic obligation ended at five o’clock and get out there into the 
snow.” So it has always worked, but as long as you delivered 
the service, you could do it out of your own faith tradition.

And as for the question about if there are some services you do 
not want to provide? I believe no one should be constrained 
to do something they do not want to do.  But I think it is 
impossible to say that in this city you could not find another 
agency doing that service. So why would one faith-based ser-
vice be told you must do this because this person wants you 
to do it, when they can get the exact same service from an-
other entity that is not constrained by that moral principle?

So I think the question at heart here is: Are we allowed to 
participate in the common good as we have done from the 

founding of our country out of our faith convictions— Cath-
olic, Protestant, Jewish? I think of Lutheran Services and the 
great job they do. Or do we have to abandon all those prin-
ciples and simply follow a new secular rule?  

THOMAS BANCHOFF: One more question. I think this is 
probably from a student. “Your Eminence, you spoke about 
how we got to where we are today, but what do you recom-
mend to members of the younger generation to ensure and 
protect religious freedom into the future?”

CARDINAL WUERL:  That is an excellent question. This 
is one of the things about the new evangelization that I am 
so excited about. We are watching an enormous change cul-
turally. It is almost as if a tsunami has washed across most 
of Western culture, and as it receded, it took away with it 
most of the foundational principles that we lived with—fam-
ily, marriages, right and wrong, moral order—and swept that 
away as if that all has to be now recreated in a different mode. 
I believe what our young generation today is recovering, re-
finding, and renewing is our heritage and the wisdom of our 
faith heritage, the wisdom of our national heritage, the wis-
dom of who we are.  

Remember, so much of what we know and hear is all medi-
ated. It is mediated through the communications industry, 
through the entertainment industry. You are the first genera-
tion who has access to immediate communication through 
the social network.  You are the first generation who can com-
municate directly, and I would like to think that that is go-
ing to help build the future of what the Church is saying we 
need to do with faith in the new evangelization: Renew that 
understanding of who we are, of our values; have the confi-
dence that we stand in the truth; and then simply be willing 
to share it. I think there is a great future, but we need to be 
courageous enough. And one other note, we need to be joy-
ful enough. I think we need to simply recognize the joy of 
who we are, the gift we bring to this society, the gift faith has 
always brought to our culture, and simply live it to the best 
of our ability. 
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MARILYN MCMORROW:  This afternoon we are switching 
our focus from the theological and historical background of the 
religious freedom documents to turf that is more comfortable 
for me, anyway, the international area.  And I am very happy to 
introduce our three panelists for this afternoon’s presentation on 
“Religious Freedom, the Church, and International Law.”  Our 
first panelist is Father John Langan, S.J., who is from George-
town and is the Cardinal Bernardin Chair in Catholic Social 
Thought in the Department of Philosophy.  Next to him is Dan-
iel Philpott, who is associate professor in the Department of Po-
litical Science and the Kroc Institute for Peace Studies at Notre 
Dame.  He is the author of a new book we heard mentioned this 
morning that will be discussed at an event here tomorrow, Just 
and Unjust Peace.  And then at the end of the panel is Robert 
Destro, a professor of law at The Catholic University of America 
and the director and founder of the Interdisciplinary Program in 
Law and Religion there and has many other accomplishments in 
this area to his credit.  

So as we switch our focus to religious freedom in international 
law, I know some of the international law that matters on this 
subject certainly has to be the Universal Declaration of Hu-
man Rights and the International Covenant on Civil and Po-
litical Rights. It is a very poignant moment to be having this 
panel given the events over the last 48 hours [the storming of the 
American embassy in Libya and the killing of the American am-

bassador and three other US citizens]. I think we can all in our 
minds immediately list an array of topics to which our panelists 
might be speaking.  We have three orienting questions for the 
panel: first, the relationship between the Church’s understand-
ing of religious freedom and the development of international 
human rights law and practice; second, how that relationship has 
changed since Vatican II, if it has, and if so, why; and, third, the 
critical challenges facing the Church’s understanding of religious 
freedom in the international arena in the years ahead.  

So that should make for a very rich conversation. Father Langan. 

FATHER JOHN LANGAN: Marilyn, thank you very much, 
and it is a pleasure and an honor for me to be addressing this 
topic here on home turf at Georgetown, which is probably where 
I have learned most of what I know about human rights, prob-
ably through early years of work at the Woodstock Theological 
Center, which I will take up in a moment.  The issue of religious 
freedom has been particularly salient in American political life 
over the last year.  We know that it has become a major priority 
for the bishops’ conference and has received eloquent expositions 
from Cardinal Wuerl, Cardinal Dolan, and various prominent 
spokesmen for the Church.

There is a need at this point to indicate that there are really two 
main ways of understanding religious freedom, one that I will 

Religious Freedom, the Church, and 
International Law
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call the quintessentially Catholic way, which has roots going back 
to the first millennium.  This is really more a matter of libertas 
ecclesiae, the freedom of the Church to define and pursue its mis-
sion. Religious freedom is thought of in this model as being exer-
cised and articulated within a community—which is in principle 
independent of the state and in some respects prior to it—and 
within its own life, which is not radically dependent upon the 
state.  This has been a matter of contest in Western civilization at 
least since the time of the investiture controversy in the eleventh 
century. The Church has nearly always been menaced one way 

or another by political regimes that thought that the Church 
had too much power, too much influence, or a different set of 
priorities than they preferred. Contemporary secularism is not 
without interesting historical antecedents, even though they may 
not have presented themselves in simply secular terms.  

This is not simply a matter of the Church defending its own turf. 
In articulating and exemplifying the freedom of the Church, the 
Church presented a paradigm for a range of social organizations 
to come into being that would have their own autonomy, their 
own moral agenda, and would contribute to the common good.  
Not least of these institutions is the university, which, of course, 
is at home, as John Paul II reminded us of—at least in the West-
ern context—within the life of the Church itself. But obviously 
most universities today are in a broad sense secular, whether pub-
lic or private, and not dependent on the Church. The university 
is an extremely valuable contribution to the vitality of Western 
civilization, and it is a standing barrier to the development of a 
totalitarian system. It creates a kind of frontier zone, a contested 

zone between the claims of autonomous institutions and the de-
mand and norms of a meritocratic state.  

But it seems to me that this should be interpreted simply along 
the lines of the great struggles against totalitarianism that marked 
the twentieth century. That this would in some ways inflate what 
are inevitable collisions of institutions and their jurisdictions and 
aspirations with major efforts to centralize control of social life 
in one body, whether by the state or a militant political party, 
which were profoundly threatening to the Church and a wide 

range of other institutions. A great deal of particular interna-
tional thinking about human rights took shape with the Uni-
versal Declaration being drafted in the aftermath of the struggle 
against Nazi totalitarianism in the Second World War. So this is 
one conception of religious freedom.

The other is what I would call the quintessentially Protestant 
conception, a conception which has also been taken over to a 
large extent by secular liberalism.  In this case, the primary sub-
ject of religious freedom is the individual. The individual will 
be acting in accordance with his or her conscience—and may 
well have a role to play within a community—but is thought 
of as having a certain sacred quality and possessed of God-given 
rights, which all social institutions are to respect. Now, in the 
present state of things, it seems to me there is a kind of—and not 
least in the way that this matters is presented by the Church and 
its many allies—there is a blending of emphasis here.  And this 
in some ways may get political leverage, but it may also, I fear, 
produce intellectual confusion. The Church was probably most 

“Religious freedom is thought of in this [Catholic] model as being exercised and articulated within 
a community—which is in principle independent of the state and in some respects prior to it—

and within its own life, which is not radically dependent upon the state.  This has been a matter of 
contest in Western civilization at least since the time of the investiture controversy in the eleventh 

century.  The Church has nearly always been menaced one way or another by political regimes that 
thought that the Church had too much power, too much influence, a different set of priorities than 

they preferred. Contemporary secularism is not without interesting historical antecedents, even 
though they may not have presented themselves in simply secular terms. This is not simply a matter 
of the Church defending its own turf. In articulating and exemplifying the freedom of the Church, 
the Church presented a paradigm for a range of social organizations to come into being that would 
have their own autonomy, their own moral agenda, and would contribute to the common good.”

Father John Langan
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comfortable with the language of human rights in the period 
from the adoption of the Universal Declaration in the late 1940s 
to sometime in the 1970s.    

The teaching of John XXIII in Pacem in Terris, which was is-
sued in 1963, and the teaching of Dignitatis Humanae in Vatican 
II represented an acceptance by the Church of large elements, 
which had previously been regarded as belonging to the Prot-
estant and liberal conception of religious freedom, which now 
became another part of the Catholic stance on these matters. I 
am aware that the contrast proposed is in some ways a simplifi-
cation, but simplifications are inevitable within the time range 
that we are given. The purpose of an exercise like this is really 
to promote discussion and reflection. But I think it is safe to say 
that since the 1970s, the Church has become somewhat wary of 
the language of human rights because the issues have changed.  

When the struggle was against totalitarian regimes, whether in 
Germany or in the Soviet Union, there was a certain natural 
primacy to political rights, to the rights which are affirmed not 
merely in the Universal Declaration but in the Bill of Rights in 
the American Constitution.  It was very natural for the Church 
to feel comfortable with most of the people who were arguing 
for human rights in areas of the world which had fallen under 
totalitarian control or in areas which were under the influence 
of national security state, the type that developed in the south-
ern cone of Latin America or in the apartheid regime in South 
Africa.  The Church went into a fairly comfortable alliance with 
a broad range of social activists, largely on the left, who prob-
ably did not share a lot of the other theological positions of the 
Church.  

In the American context, the expansion of rights, which particu-
larly focused on the rights of women, was specified as involving 
the rights to abortion and reproductive health. It was something 
that was bound to make the Church uncomfortable with sim-
ply this affirmation of human rights across the board. This has 
not led to the renunciation of the Church’s commitment to hu-
man rights by any means, but to a certain wariness when human 
rights are presented as a kind of across-the-board standard or a 
banner around which people are to rally. One of the important 
things to notice about human rights in the last two generations 
is the expansive character of this language and the increasingly 
universalist way in which its proponents have applied it to a wide 
variety of social circumstances. 

The rigidity in a lot of these arguments is not purely and simply 
on the side of the Church, not by any means.  In fact, in many 

ways a human rights culture has developed which has a fairly 
significant anti-clerical tinge—in the way in which, for instance, 
the child abuse cases were pursued in Belgium with a more than 
vigorous implementation. There is in the human rights culture 
a kind of progression from citizen activism, which contrasts 
with the reliance on working problems out through patron and 
clients—which is characteristic of a great deal of Latin culture 
and of Catholic cultures more broadly—through litigation and 
through judicial decisions.  Partly because of some of the secular-
izing influences that have been manifest in the legal profession 
and in some of the caring professions, the Church is less com-
fortable in this environment than it used to be.  

In some cases, there is a reluctance to trust these processes, and 
this has been exacerbated by the difficulties the Church has expe-
rienced in this country as a consequence of the sexual abuse crisis.  
So if we look forward at some of the problems that need to be 
faced, one is a much fuller, more honest, more expansive account 
of the rights of women. The positions need to be worked out, 
which the Church can live with, which come closer to satisfying 
the aspirations and the legitimate demands of women.  This, of 
course, is also a very significant issue for the Muslim community.  
It would be a great mistake for the Church to look for support 
for some of its own imperiled contentions through an alliance 
with similar tendencies in the Islamic world.  Secondly, there are 
likely to be continued points of tension not so much by a grand 
ideological conflict, but just by lots of very practical nitty-gritty 
questions about privacy and information policy.  

The technological base is changing and the kinds of questions 
that can be asked both in the case of legal crisis and in efforts 
to implement various desirable social objectives are likely to be 
intrusive and experienced by the Church as a threat to the way 
it governs itself and the way it responds to the needs of people it 
serves. There are also likely to be questions about exclusions from 
public space. Earlier this week the Deputy Prime Minister in 
Great Britain referred to people who oppose same-sex marriage 
simply as bigots. He has since tried to unscramble that particu-
lar blunder. There’s also the case about the adoption agencies. 
There will be pressures within certain ways of thinking about 
human rights which will marginalize the Church and which will 
intensify that wariness that I mentioned earlier. This happened 
some years ago with Amnesty International where they decided 
to include a right to abortion as one of the rights to be defended. 
This was something that was bound to marginalize Catholic par-
ticipation and commitment.  

And one of the glories of Amnesty International has been its 
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effort to try to keep out of political disputes and cultural dis-
putes which were not tied to, in effect, the basic human rights, 
which are essential to the protection of society and free societies. 
In all this, I think we run many dangers of misdescribing and 
misunderstanding people on the other side of various controver-
sies. The Church in recent periods in this country has shown a 
penchant for presenting itself as the object of persecution. That 
may be an attractive scenario, but I think it involves making 
a whole series of extremely negative judgments about many of 
our fellow citizens. We might be naïve in thinking that there is 
somehow agreement just around the corner that can, in fact, be 
long-standing hostility.  But there is not much to be gained in 
the long run, I think, by 
deepening the disagree-
ments.  

MARILYN MCMOR-
ROW:  Thank you.  
So Father Langan has 
started us off by giving 
us some issues that will 
confront the Church on 
human rights grounds 
in the future. And Dan 
will take it from there. 

DANIEL PHILPOTT: 
How should the Catho-
lic Church respond to a 
government that threat-
ens its freedom?  Over 
the past year, the Catho-
lic Church in the Unit-
ed States has come to 
face this question in his-
torically unprecedented 
ways through the HHS 
mandate, which itself 
followed on the heels of other novel curtailments sought by 
Catholic Relief Services, Catholic Charities, certain Catholic 
adoption agencies, as well as the Catholic Church in Alabama 
in relation to its ministry to immigrants.  Meanwhile, perhaps 
coincidentally, perhaps not, American Catholics encountered 
the same question in the movie theater when early this past sum-
mer the film For Greater Glory portrayed the largely unknown 
but colossally bloody war between the Cristeros Rebellion and 
the anti-clerical government of Plutarco Calles just south of the 
border in Mexico during the 1920s.  

It was not directly through a military victory that the rights of 
the Church were at least partially restored in that conflict, but 
rather through the diplomacy involving the US Ambassador, the 
Vatican diplomats, and the Mexican government. My reflections 
today bring these two episodes together through a historical and 
global look at the Church’s response to curtailments of its reli-
gious freedom. I would like to ask what lessons we can learn for 
the Catholic Church in the United States today.  Importantly, 
this is a question faced not simply by national Catholic Church-
es vis-à-vis their own governments.  But it is also a diplomatic 
and transnational question due to the typical involvement of the 
Vatican.  Thus, I engage the question of the panel by looking at 

Vatican diplomacy. 

The Church engages 
in diplomacy from a 
unique position: as the 
body of Christ, uni-
versal in its claims and 
bequeathed with a vis-
ible hierarchy that spans 
across the globe, it is 
challenged by the sover-
eign state, an entity that 
has territorial boundar-
ies and whose govern-
ment holds a monopoly 
of coercive force within 
those boundaries.  This 
alone makes conflict 
virtually inevitable. The 
Church’s efforts to pre-
serve its integrity vis-à-
vis states have involved 
manifold tools: de-
marches and denuncia-
tions, communications 
and excommunications, 

alliances, papal bulls, martyrs, and nuncios. It is equally the case 
that whenever these tools are used, members of the Church de-
bate their use. Hawks calling for tougher confrontation. Doves 
adapt to realities through diplomacy just as American Catholics 
today debate how to respond to the HHS mandate.

The Church achieved establishment status after the conversion 
of the Emperor Constantine in 313. By the tenth century or so, 
the Church had become a political football bereft of freedom in a 
matter most important to its freedom, the appointment of bish-

“The rigidity in a lot of these [human rights] argu-
ments is not purely and simply on the side of the 

Church, not by any means.  In fact, in many ways a 
human rights culture has developed which has a fairly 
significant anti-clerical tinge—in the way in which, 
for instance, the child abuse cases were pursued in 

Belgium with a more than vigorous implementation. 
There is in the human rights culture a kind of pro-
gression from citizen activism, which contrasts with 

the reliance on working problems out through patron 
and clients—which is characteristic of a great deal of 
Latin culture and of Catholic cultures more broad-

ly—through litigation and through judicial decisions.  
Partly because of some of the secularizing influences 
that have been manifest in the legal profession and 
in some of the caring professions, the Church is less 
comfortable in this environment than it used to be.”

Father John Langan
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ops.  Thanks to the Gregorian 
reforms of the eleventh century, 
of which Father Langan spoke, 
the Church regained its control. 
But even in the Middle Ages its 
freedom could be threatened, 
as we know from the murder 
of Thomas Becket. Drawing on 
my work with Monica Toft and 
Timothy Shah in God’s Century, 
I want to argue that the follow-
ing period of European history 
from around 1300 to 1789 is 
one in which the Church weak-
ened more and more in its 
power and authority relative to 
the sovereign state. This grew, 
expanded, and made increasing 
claims to govern the Church 
during the same centuries.  

Yet during this same period, at least in Catholic countries, mon-
archs remained avowedly friendly to the Church. They were 
Christian monarchs claiming to govern in the Church’s favor. 
As a consequence, Vatican diplomacy was often in the posi-
tion of negotiating with Catholic monarchs, maybe even its 
own bishops, sometimes over the extent of their authority over 
the Church. One can see this in negotiations over the Gallican 
liberties that the Crown asserted over the Church in France or 
the patronato real that the pope granted the Spanish kings and 
governors to wield authority over the colonial Latin-American 
Church. Even while monarchs in both cases sought to establish 
and promote the Church in these realms, they sometimes used 
means of doing so that we now find troubling.  

This period came to an end and a new period of far greater 
hostility emerged through the French Revolution beginning in 
1789. Motivated by Enlightenment ideals, the revolutionaries 
thought that the Church would disappear because of its ideas, 
but they also sought to hasten its demise. In 1790 the revolu-
tionary government established the Civil Constitution of the 
Clergy, which put control of the Church directly in the hands 
of the state. Through the nineteenth and twentieth centuries, 
republican governments—in the French Revolution sense of re-
public—followed this model by seeking to control the Church’s 
governance, its education of children, its monasteries, and its 
general role in society. The Calles government of new cinematic 
fame is an example. 

The twentieth century also saw the rise of regimes that sought 
even harsher control of the Church and even greater ambitions 
for its demise, especially Communist governments and Nazi 
Germany. How did Church diplomacy respond to the harsh-
er threats of this period? Often it thought to engage in diplo-
matic negotiations with regimes that threatened it, perhaps its 
key leverage here being the presence of Catholic populations in 
the countries that these regimes wanted to control. A common 
device, one that indeed dates back to the early twelfth century, 
was the concordat, an agreement between the Church, usually 
the pope, and the government of a country. Usually, with some 
details varying from case to case, the Church would grant that 
government some degree of control over the Church in its coun-
try in exchange for that government’s agreement to protect the 
remaining privileges.  

Now the three most controversial concordats, but hardly the 
only ones, were with Napoleon, Mussolini, and Hitler. Each 
leaves us with a bitter aftertaste of collaboration, especially the 
one with Germany’s government in 1933. Each was negotiated 
by a Church who perceived itself in a weak position, and sought 
to protect its authority and its mission in the country in ques-
tion. The final concordat in Church history was signed with the 
Franco regime in Spain in 1953. During the nineteenth and ear-
ly twentieth centuries, the Church also sought to strengthen the 
authority of the papacy and to promote Catholic civil society, 
eventually giving approval to the Christian Democratic politi-

Danial Philpott
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cal parties, who would compete electorally in the name of the 
Church’s interest.  

With respect to Communist governments, there was far less that 
the Church could do. It engaged little with the Soviet or East-
ern European Communist governments until after Vatican II, 
when the Church sought through dialogue to secure not only 
a modus vivendi, but a modus non moriendi that would secure 
the existence of the Church and some degree of ties with the 
Vatican, however frail. This lasted until John Paul II, of course, 
who took a more assertively evangelical approach to defending 
human rights and religious freedom on the basis of the Council’s 
documents in communist Poland. 

The case of China is also one where the Communist government 
harshly sought to stamp out the Church’s hierarchy by expelling 
bishops and forming alternative patriotic churches in the 1950s 
and 1960s. In the past decade and a half or so, some progress 
towards conciliation has been made through Vatican diplomacy, 
including recognizing bishops who have been ordained illicitly. 
Progress is halting, though, with the Chinese official church illic-
itly ordaining four more bishops without Vatican approval since 
2010. 

So are there lessons to be learned from all this history about how 
the Church ought to preserve its freedom? Well, the immense 
variety of circumstances in which the Church finds itself for-
bids easy maxims. Still, insofar as generalizations are possible, 
I venture that in the era of the nation-state, the Church best 
preserves its freedom to operate and indeed to be the Church 
by remaining at an institutional distance from the state in its 
authority, structure, its personal ties, its laws and governance, its 
finances, and its activities. Now this might seem obvious to the 
point of tautology, but the Church best preserves its freedom 
by being free. However, many Catholics over the centuries have 
thought the Church is most secure or most just or most appeal-
ing in some other sense when it agrees to close supervision from 
the state along the lines of the Gallican model in ancien regime 
France, the Anglican model in England, or I dare say perhaps 
the model implied by the HHS mandate. Of course, in many 
difficult circumstances of repression, the Church simply must 
do the best it can and often has little choice but to be closely 
supervised by the State. 

But even under authoritarian regimes, the churches that are 
most successful in opposing that authoritarianism, or being the 
Church in remarkable ways, are the ones that maintain the great-
est degree of relative autonomy. To see the point, consider three 

cases. The Catholic Church in Rwanda, which was cozy with the 
Hutu government for a generation, proved impotent and even 
acquiescent when the genocide in 1994 came along. By contrast, 
the Catholic Church in Uganda, with a tradition of indepen-
dence, has played a vital and dynamic role in being a promoter of 
peace and reconciliation in the civil war in that country.

Second, during the Cold War, a Catholic Church in Hungary 
that was closely supervised and monitored by the government, 
provided little opposition. But the Catholic Church in Poland, 
which had clawed vigorously for its independence under its 
communist regime, was instrumental in bringing down that re-
gime. Finally, in South America during the 1970s and 1980s, 
the Catholic Church in Chile was dynamic in its opposition 
to the regime of Augusto Pinochet, while the Catholic Church 
next door in Argentina whose hierarchy was closely interlocked 
with that of the ruling junta played little oppositional role in 
that country’s dirty wars. We do not live under an authoritarian 
regime in the United States with respect to religious freedom 
or any other value.  Consequently, the Church’s opposition to 
curtailments of religious freedom has been entirely commen-
surate with democratic participation. Archbishop Dolan meets 
with President Obama. The bishops make public statements. 
Universities like mine file lawsuits. Maybe you could talk about 
Georgetown and Notre Dame again there.  

Still, the curtailments of the Church’s freedom of the past few 
years are arguably among the greatest restrictions of its religious 
freedom in the history of the republic. I believe that they repre-
sent a stride towards management of religion that is more typical 
of, say, France or Turkey than of the republic in which we have 
lived. Many Catholics in the US do not consider these restric-
tions as threats and recommend acquiescing to them. But history 
and contemporary global comparison in my view counsel a pro-
found wariness towards state governance of religion, even when 
this governance comes with a smile. Should we continue further 
in this direction, the Church in America might well have to turn 
to concordats, mobilizing dissidence or even prophetic pilgrim-
ages, all the imperfect tools of beleaguered diplomacy.  

MARILYN MCMORROW:  Dan, thank you very much. And 
now to a spokesman from another great Catholic university, Bob 
Destro.

ROBERT DESTRO:  Thank you.  To this point, we have 
been talking about the substance of international human rights 
norms.  I would like to shift the focus a bit, and ask that you 
consider what we can learn from the “structural politics” that 
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form the foundation of our understanding of the international 
human rights norms protecting religious freedom. 

Structural analysis is helpful in such discussions for three rea-
sons.  First, it helps us to understand the relationship of hu-
man rights norms to “the politics of power” in both domestic 
and international affairs.  Second, it helps us to understand the 
critically important role that good old-fashioned politics plays 
in the protection of human rights, and third, structural analysis 
provides us with a mental picture of the political environment in 
which debates over religious liberty occur.  

Read together, the norms protecting human rights, including 
religious liberty, create not only a structure in which individuals 
and groups are free to practice their faith, but also establish im-

portant structural devices through which victims of discrimina-
tion or persecution can seek redress of their grievances.  

As I tell my students in Introductory Constitutional Law, the 
relationship of power politics to human rights is nicely sum-
marized in Federalist Papers 51 and 10.  Read together, these 
arguments for ratification of the Constitution confirm that the 
Framers divided authority first between the states and the federal 
government, and then among the legislative, executive, and judi-
cial branches, “not only to guard the society against the oppres-
sion of its rulers, but to guard one part of the society against the 
injustice of the other part” (Federalist 51). 

Properly understood, the substantive norms protecting human 
rights function like the framing of a geodesic dome; that is, they 
define a space in which individuals and groups are free to prac-
tice their faith, to form associations for any lawful purpose, and 
to organize for the legal and political defense of their freedoms.

This last point is, for present purposes, perhaps, the most im-
portant.  Active protection of religious liberty requires political 
consensus and hence, politicking.  Unless we build and maintain 
a political consensus supportive of religious liberty at every level 
and in every branch of government, we will find that govern-
ment officials have become—as they now are—unsympathetic 
or hostile to our petitions for a redress of our religiously based 
grievances. 

The first question posed for our panel is, “What is the relation-
ship between the Church’s understanding of religious freedom 
and the development of international human rights law and 
practice?”  This is a big question.  Let me begin to answer it by 
observing that our Western understanding of religious freedom 
is so completely bound up with the experience of the Catholic 
Church that present narratives about religious liberty can only 
be understood against the backdrop of that history. 

Martin Luther, John Wesley, John Calvin, and other Christians 
who have followed in their theological footsteps are called “Prot-
estants” because they were and remain engaged in a dynamic 

“Our nation’s understanding of religious liberty was formed in dialogue with churches that did not 
hesitate to acknowledge the importance of revealed Truth, and the need for all persons of good will 
to adhere to “traditional moral doctrine”.  If participation in public policy debates or business activ-
ity requires that religious believers leave “traditional moral doctrine” about the nature of the human 
person and the duties we owe our Creator and to each other at the door, we destroy the foundation 
on which the entire edifice of human rights norms are built. The view that references to “traditional 
moral doctrine” must be suppressed, either by law or social convention, also puts our government in 
an untenable position.  Our religious heritage and diversity has given the United States a unique abil-
ity to engage other nations and cultures in a dialogue that accepts as a given the equality of the “other,” 
regardless of his or her faith, or lack thereof. If “separation of church and state”—an essential compo-
nent of religious freedom—is understood to mean that we cannot accept, or engage with, nations or 
leaders who refuse to leave their religious beliefs, practices, and “traditional morals” at the door, we are 

in deep trouble in most of the world’s hot-spots.”

Robert Destro
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struggle with the Church and among themselves over the mean-
ing of Scripture and the demands that it makes on our con-
sciences, both individual and collective.  That dynamic struggle 
continues to this day, and has expanded to include the protests 
of those who freely admit that their beliefs and consciences have 
been formed on the basis of non-religious or “secular” norms.

The point here is to emphasize the dynamic nature of the debate 
itself.  Our understanding of human rights has been shaped over 
the centuries by the teachings of the Church, by the critiques 
of the Reformers and of the Enlightenment, by the Church’s 
responses to those critiques, and by its own need to address 
the abuses of the Industrial Revolution, the rise of Nazism and 
Communism, and to efforts in our time to view religious teach-
ing and observance as private, 
individual obligations.

One writer has observed that 
“religious freedom is the foun-
dation. It is the cornerstone 
of human rights.”  Others de-
scribe it as “the first freedom.”  
Both observations are correct, 
but only if understood as a 
shorthand way of describing 
the space in which our un-
derstanding of the Christian 
Scriptures has been shaped by 
a history of religious intoler-
ance.  Our understanding of 
human rights today is built 
upon generations of debate 
within the Christian West over 
how best to operationalize the two components of the Great 
Commandment, “Love God with all your heart, and with all 
your soul, and with all your mind,” and “Love your neighbor as 
yourself.” 

Today, we have either forgotten that legacy or ignore it.  It is, 
unfortunately, all too easy to see only the struggle through which 
we have come, and to blame the Church for its intransigence.  
Many human rights activists and human rights organizations, 
including Amnesty International, view the Church and her 
teachings as anti-human rights.  In this view, the teachings of the 
Church on important topics like human sexuality and abortion 
are the antithesis of a pro-human rights theology.  In order to feel 
free themselves, they demand that the Church and all religious 
believers who share her views must either conform to the dictates 

of the new secular morality, or be relegated to the sidelines of 
polite society. 

This is, to say the least, a big problem.  In order to understand 
its present dimensions, we must look, once again, to the lessons 
of history.  

Dignitatis Humanae was, at bottom, the culmination of a lengthy 
debate within the Church over two doctrinal issues.  The first is 
found in paragraph one, which observes that “the Council pro-
fesses its belief that God Himself has made known to mankind 
the way in which men are to serve Him,” and that “this one true 
religion subsists in the Catholic and Apostolic Church, to which 
the Lord Jesus committed the duty of spreading it abroad among 

all men.”  The second is found in para-
graph three, which teaches that “every 
man has the duty, and therefore the right, 
to seek the truth in matters religious in 
order that he may with prudence form for 
himself right and true judgments of con-
science, under use of all suitable means.”

The Council resolves the apparent ten-
sion between these teachings in paragraph 
14 by reminding Catholics that every 
“disciple is bound by” two “grave obliga-
tions.”  The first is to seek, to understand, 
to proclaim, and to defend the Truth as 
revealed by Scripture, and the second is to 
respect and defend “the rights of the hu-
man person[s]…who are invited freely to 
accept and profess the faith.”  Paragraph 
three of Nostra Aetate goes a step further 

and “exhorts” Catholics to engage in “dialogue and collabora-
tion with the followers of other religions” so that “with prudence 
and love and in witness to the Christian faith and life,” we may 
“recognize, preserve and promote the good things, spiritual and 
moral, as well as the socio-cultural values found among” the ad-
herents of other faith traditions.

The religiously based conflicts between and among Christians 
and Muslims in Egypt, Syria, and in other parts of the Muslim 
world are rooted in the same apparent tension between revealed 
Truth and the freedom to seek it.  As a result, a meaningful dia-
logue can take place if, and only if, both sides are willing to ac-
knowledge the central role that revealed Truth plays in their un-
derstanding of the duties imposed by God’s law on all believers. 

“Active protection of religious liberty 
requires political consensus—and 

hence, politicking.  Unless we build 
and maintain a political consensus 
supportive of religious liberty at 

every level and in every branch of 
government, we will find that gov-
ernment officials have become—as 
they now are—unsympathetic or 

hostile to our petitions for a redress 
of our religiously based grievances.”

Robert Destro



40 RELIGIOUS FREEDOM PROJECT - SEPTEMbER 2012bERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

Many Western human rights advocates take the opposite view.  
For them, freedom of religion is synonymous with freedom from 
religion, and from “traditional moral norms” rooted in either 
scripture or a religiously based understanding of the natural law.  
Some go even further, and allege that “traditional moral norms” 
rooted in scripture are, themselves, inconsistent with basic hu-
man rights norms.

John Paul the Great identified this trend in Veritatis Splendor, 
when he observed that those who are now challenging the 
Church in the West are “no longer [engaged in] a matter of lim-
ited and occasional dissent, but [in] an overall and systematic 
calling for a depression of traditional moral doctrine on the basis 
of certain anthropological and ethical presuppositions.”  

This is a dangerous development on many levels. For starters, it 
puts the Church in a completely untenable position in the politi-
cal communities of which it is a vital and constituent member.  
Our nation’s understanding of religious liberty was formed in 
dialogue with churches that did not hesitate to acknowledge the 
importance of revealed Truth, and the need for all persons of 
good will to adhere to “traditional moral doctrine.”  If participa-

tion in public policy debates or business activity requires that 
religious believers leave “traditional moral doctrine” about the 
nature of the human person and the duties we owe our Creator 
and to each other at the door, we destroy the foundation on 
which the entire edifice of human rights norms are built.

The view that references to “traditional moral doctrine” must 
be suppressed, either by law or social convention, also puts our 
government in an untenable position.  Our religious heritage 
and diversity has given the United States a unique ability to en-
gage other nations and cultures in a dialogue that accepts as a 
given the equality of the “other,” regardless of his or her faith, or 
lack thereof.  If “separation of church and state”—an essential 
component of religious freedom—is understood to mean that 
we cannot accept or engage with nations or leaders who refuse 
to leave their religious beliefs, practices, and “traditional morals” 
at the door, then we are in deep trouble in most of the world’s 
hot-spots.

Sadly, this is now the case. The State Department and USAID 
get the constitutional shivers if anyone proposes that our dip-
lomats engage religious leaders in direct talks about important 
international security and human rights issues.  USAID balked 

Robert Destro



41RELIGIOUS FREEDOM PROJECT - SEPTEMbER 2012bERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

when it was suggested that the agency should support Norway’s 
efforts to create a working group designed to engage the religious 
leaders of the Holy Land in a faith-based dialogue over matters 
of common interest.  It should come as no surprise that one 
of the first issues discussed among the members was the status 
of Jerusalem, which is sacred to three religious traditions.  Our 
government “missed” both the Iranian Revolution and the Arab 
Spring and has little knowledge or understanding of the com-
plex religious dynamics of the region.  Dr. Tom Farr’s excellent 
commentary provides many additional examples of how the for-
eign policy establishment views religion and religious believers 
as either irrelevant in the world of Realpolitik, or as troublesome 
holdovers of a bygone era.  Bad ideas, unfortunately, have lasting 
and sometimes deadly consequences. 

Father Langan is therefore correct when he observes that we need 
to build bridges across the gulf that divides the religious from the 
secular worldview.  Even more important, in my experience, is his 
observation that the sustainability and enforcement of the inter-
national human rights project in total depends on its ideological 
placement within the particular scriptures, rights, and histories of 
the world’s major religious traditions, namely Hinduism, Bud-
dhism, Judaism, Christianity, and Islam.

We are never going to convince the Muslim world that it is duty-
bound to respect human rights—as we understand them in the 
West—unless we are first prepared to make the case that our con-
cept of international human rights is rooted in a concept of jus-
tice that draws its content from the law of God as revealed in the 
Qur’an.  Nor will our words resonate in communities governed 
by Jewish law, which is organized, as the late Professor Robert 
Cover of Yale Law School has observed, around the concept of 
mitzvoth—an “incumbent obligation,” rather than “rights.”  In 
this view, and in Cover’s words, “a right without an obligation is 
a sad, almost a pathetic thing.” 

And so too is our implicit understanding of “rights” in this coun-
try.  While we often speak about the right to equal protection of 
the laws, we know that the most controversial aspects of that de-
bate center on who should bear the costs of cleaning up the dam-
age when government defaults on the obligation of equal protec-
tion that it owes to each and every one of us.  The right to counsel 
is meaningless unless lawyers step up to the plate to defend the 
poor, and the right to religious liberty has no meaning if we are 
not duty-bound to respect beliefs we do not share.

Cardinal Wuerl’s keynote address reminded us that we have to be 
engaged in the process as believers.  In practice, engagement also 

means that there will be considerable discomfort, embarrassment, 
and expense as we refuse, as a religious community or as individu-
als, to accede to demands by secular human rights advocates that 
we abandon the language of our scripturally-based, traditional 
moral norms.  If abandoning one’s beliefs and practices is the 
price of admission to the political debate, the price is too high.  

And thus, if we are to protect the right of religious believers like 
Dan Cathy to run companies like Chick-fil-A in accordance with 
their good-faith understanding of the Gospels, we must be en-
gaged.  If we are to defend the right of a Catholic hospital or 
social service agency to bear witness to the Truth in a way that 
authentically captures the Catholic understanding of the social 
gospel, we must engage every structural device at our disposal:  
the courts, Congress, state and local government, and, ultimately, 
the court of public opinion.  By relying on the Supreme Court to 
protect us under the Free Exercise Clause, we give up our most 
important structural protections.  Like the rest of us, the mem-
bers of the Supreme Court also read the election returns.

I thus return to the point at which I began.  We must move up 
one level of generality, and start talking about the structure of 
the political environment in which we find ourselves today.  The 
history of religious liberty in the West is written in the dynamic 
struggles within the Church, between church and state, and be-
tween individual citizens and their governments.  
Read the Constitution.  In many ways, both direct and indirect, 
it requires that our government take us as it finds us, religious or 
not.  Professor Gerry Bradley’s excellent work reminds us that we 
must reconsider the importance of the No Religious Test Clause 
of Article VI, and the Qualifications Clauses for members of 
Congress, senators, and the president.  Out of many, we become 
one—if, and only if, we accept the inherent dignity and civic 
equality of “the other.”  

International human rights norms require no less.  We must take 
the Iranians and their government as we find them and engage.  
We must understand the obligations accepted by observant Jews, 
not because they have a right to our respect, but because they 
are brothers and sisters who, like the rest of us, are seeking Truth 
along the paths marked out for them by the law of God.  And we 
must reject—in no uncertain terms—claims by anyone that one 
can be a Catholic but that separation of church and state requires 
that we must not act or speak like Catholics in polite or political 
company.

James Madison and Thomas Jefferson understood all too well 
that those who claim the power to decide what is “orthodox” in 
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matters of either religion or politics are tyrants, and that the “first 
duty of citizens” is “to take alarm at the first experiment on our 
liberties.”  The alarm has been sounding for years.  We have finally 
heard it. Our history and tradition as a community has prepared 
us well.  It is now time to engage fully, and as a community, in the 
bruising political debate that is to come.   Thank you very much 
for your attention.

MARILYN MCMORROW: My head has been spinning all 
day from the breadth of historical allusions and the centuries 
that we have covered, never mind the topics.  But I did hear 
one of those points of perhaps principled disagreement about 
the making of alliances and avoiding alliances. This is just a 
brainstorming of my own about the ways in which religious 
freedom is being challenged or questioned around the globe 
today. On the whole issue of proselytization, on the German 
ruling on circumcision, the French law on the hijab and the 
burka; the meaning of a Christian nation or a Jewish state; 
blasphemy trials, whether in Russia or in Pakistan; notions of 
sacrilege including notions of desecration that are inadvertent, 
wherein one might think that burning a damaged Qur’an is 
the most respectful thing to do with it rather than a further 
sacrilege; crime versus sin, reconciliation and forgiveness, and, 
as one of my colleagues reminded me this morning, humil-
ity—again, contributions that religions can make that we do 
not find everywhere.

We had allusions to the work of faith-based organizations in de-
velopment work versus those issues of proselytization, contra-
ception, condoms, and HIV-AIDS. Wesleyan settlement versus 
the Universal Declaration and the International Covenant on 
Civil and Political Rights, which seems to say “No, the political 
sovereignty is not our ultimate sovereign.” Another issue that 
is coming up all the time right now, freedom of speech versus 

freedom of religion; the sectarian conflict and inter-religious 
conflicts that we see embedded in political and geopolitical 
conflicts; and religious minorities that seek the protection of 
abusive regimes and then are left holding the bag when the 
abusive regime is thrown out of power. So could we reflect fur-
ther on what Professor Destro calls raising it to another level 
of generality? What does it mean for the Church to be an ally 
of religious freedom in the face of some of these issues? What 
kinds of alliances should we be seeking and which kinds of al-
liances are traps to the Church’s mission? I do not know if that 
takes you anywhere, but I hope it might start us off.

FATHER JOHN LANGAN:  Well, in general I am a modest 
practitioner and a strong proponent of inter-religious dialogue, 
and I think the point made about taking people and groups as 
they are is extremely important. We do not want to wind up 
in a position of saying we are universally tolerant. The flavor 
which will be served in all ice cream stores is vanilla. Deviations 
from that will be dismissed as morally inferior and politically 

“I venture that in the era of the nation state, the Church best preserves its freedom to oper-
ate and indeed to be the Church by remaining at an institutional distance from the state in 
its authority, structure, its personal ties, its laws and governance, its finances, and its activi-
ties. Now this might seem obvious to the point of tautology, but the Church best preserves 
its freedom by being free. However, many Catholics over the centuries have thought the 
Church is most secure or most just or most appealing in some other sense when it agrees 
to close supervision from the state along the lines of the Gallican model in ancien regime 
France, the Anglican model in England, or I dare say perhaps the model implied by the 
HHS mandate. Of course, in many difficult circumstances of repression, the Church 

simply must do the best it can and often has little choice but to be closely supervised by 
the State. But even under authoritarian regimes, the churches that are most successful in 

opposing that authoritarianism, or being the Church in remarkable ways, are the ones that 
maintain the greatest degree of relative autonomy.”

Daniel Philpott
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incorrect. We need to be respectful of the immense diversity of 
human beings and the societies that they form. 

I was earlier warning against one particular alliance, which I 
think is seductive for some people in the Catholic Church, 
which is to say that the likeliest allies for defending a tradi-
tional conception of the role of women are Muslims. I think 
that is something that will not have a positive effect on the 
Church’s position in Western societies and is likely to lead to 
serious misunderstandings between Christians and Muslims. 
For a number of reasons, that is the one alliance I would par-
ticularly warn against. But in general, I think greater dialogue 
rests on the legal structures that are provided by human rights 
and a recognition that these structures are inadequate to meet 
the religious hopes and aspirations of people.

MARILYN MCMORROW:  Dan, you seemed more cautious 
about alliances. Was I listening to you correctly?

DANIEL PHILPOTT:  Well, my larger point was to look at 
the institution of a sovereign state historically, and I think that 
there is something kind of totalistic in the definition of a sover-

eign state—only one holder of authority as sovereign authority 
in a territory, and so it is very demarcated and so forth. There is 
something about the sovereign state that it should certainly use 
caution about its expansive octopus-like tendencies. 

I think in terms of mounting the Church’s positions, as I treat 
this in the book Just and Unjust Peace, the Church has its views 
on justice that it roots internally. Once we have that then we can 
find resonances and alliances in pluralistic settings with other 
faiths and secular voices. I think there is a pragmatic logic, such 
that it is an ever-shifting coalition. We build alliances according 
to what is at stake.  It can also involve friendship and deeper 
ways, of course, too.  But I think there is a shifting character to it. 

ROBERT DESTRO:  Well, Dan, I think your point is very well 
taken for a couple of reasons. One, of course, was mentioned 
in terms of the privacy kinds of questions that come up, the all-
pervasive “We know everything about you.” There is really no 
place you can run and hide. That is one. But the other is that in 
various religious traditions, some have separation of church and 
state and others do not. People always say in the Muslim tradi-
tion there is not one. Well, the Shi’ites certainly do not believe 
that, and they think that Saint Thomas has a lot to offer. When 

Marilyn McMorrow
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you look from the perspective of the kinds of things I have been 
doing particularly in the Middle East, what we are seeing really 
is not exactly what Samuel Huntington thought. He said there 
was a clash of civilizations, posed as the West versus the East. It 
is not that. It is actually more of a clash of two fundamentalisms 
where you have a secular fundamentalism in the West, which is 
what the pope was trying to talk about at Regensburg. As one 
of our Persian friends said, “Well, if you are going to a Persian 
philosopher, you should at least give it a name.” But they said 
their view was the pope was absolutely right.  They said, “You 
are suffering from a secular fundamentalism. We are living un-
der the boot of a religious fundamentalism. You have secularism 
without faith, and we have faith without reason.” He said, “Both 
of them, unless we have an alliance in the middle, they are going 
to kill us all.” 

MARILYN MCMORROW: I am wondering whether using the 
Universal Declaration and the International Covenant on Civil 
and Political Rights is a good meeting ground for this question 
about the future issues of human rights. 

Let’s get some questions from the floor.  

MONA SIDDIQUI (University of Edinburgh): One comment 
and one question. The comment is on the Common Word Ini-
tiative. I think it is one thing to say we need to make alliances, 
but we also need to realize that these alliances are the converted 
speaking to the converted, and they are on this academic level to 
faith leaders with absolutely no impact on a grassroots level. So 
they are good to themselves, but they already have a huge influ-
ence. Another issue is about speaking to minority religions and 
the statement “You can be a Jew but do not act like one” or “You 
can be a Muslim but do not act like one.”  

I am thinking about some of the issues with multiculturalism 
in the UK and the failure of multiculturalism as it is perceived.  
It is precisely because you leave the Muslim to be the Muslim. 
You leave the Jew to be the Jew. You leave the Sikh to be the 
Sikh, and there are no common values that are bringing these 
people together.  So I would say that as well as religious free-
dom, we have to actually think about its parallel word, which 
is “values.” We cannot just talk about religious freedom in the 
abstract. Today, a lot of the issues around religious freedom, 
which is really about minority religions and the place of minor-
ity religions in Western democracies, are really about the failure 
of multiculturalism, the failure of them having the same values 
that different democracies have. 

What does that mean?  Does that mean that diversity is inher-
ently a good thing?  I do not think it is, and I think we tend to 
say that because it is the right thing to say, but I think diversity 
is only a good thing when it is negotiated with multiple voices. 
And there has to be some common agreement about what are 
the values that might be very contradictory in your particular 
religion as it stands. But we should force it. We should demand 
that you rethink. Otherwise, we will continue to have forced 
marriages. We will continue to have honor killings. We will con-
tinue to have all sorts of abusive practices all under the name of 
religious freedom.

FATHER JOHN LANGAN:  I would like to pick that up. I 
think we are dealing here with actually a number of different 
problems. One, how to deal with members of minority commu-
nities that are profoundly alienated in many respects both from 
the community of their birth and the larger political communi-
ty—I think that is an important and urgent problem. But the 
general problem of how to shape a favorable environment for a 
wide range of minority communities in many different stages of 
assimilation—I think one looks for a big tent with very broadly 
enunciated norms counseling mutual respect and freedom for 
diversity. I will not give you the text of John Stuart Mill on this 
point, but I think one of the most interesting arguments on our 
liberty is in effect the argument from the good of diversity, that 
can be taken in isolation.  There is no way to boil this whole 
problem down to something that can be solved with one value or 
one slogan or one program or one strategy. This is really a ques-
tion of how coming from our diversity we learn to live together 
without resorting to some kind of brutal standardization.  

DANIEL PHILPOTT:  I will just add that when we are trying 
to find common values among different faiths in a pluralistic 
setting, there are broadly two different models. One is what I 
call rooted reason, where the members of the faiths are taking 
their commitments that are deeply rooted in their traditions and 
then trying to find common resonances, versus another model 
that I think comes out of a more secular tradition that I will call 
restricted reason, public reason that says that there is essentially 
a kind of “floor” articulated in secular terms. Peace will only 
happen when everybody reasons in that language, on that floor. 
So in other words, peace can only happen essentially when the 
deeper commitments are set aside. And then we find agreement 
on a thin basis. 

I think the problem with that is that it really amounts to just 
another kind of imposition, a kind of “secular religion” so to 
speak. Whereas rooted reason allows the deeply rooted commit-
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ments to come together, and then seek to find where the com-
mon resonances are. 

ROBERT DESTRO:  I love both of your questions. I think 
the comments are very, very well taken.  Let me just give you 
a couple of examples from a “structural” perspective.  We are, 
perhaps, most familiar with the “macro” structures, but there are 
also important microstructures, which are equally important, 
but less obvious supports for our freedoms. That is what Peter 
Berger and others have called the “mediating structures” of soci-
ety. You need to be protecting and fostering these structures so 
that people meet each other in common space. 

There was a case decided in Idaho involving a charter school that 
wanted to teach a  “Great Books” curriculum.  As you may know, 
charter schools are public schools that are run by private parties. 
The state sets the standards for what kids need to learn, and these 
standards require that students must have basic knowledge about 
religion and history.  

Taking the state of Idaho at its word, the Nampa Classical Acad-
emy decided that it would use the Bible, the Qur’an, the Hindu 
holy books, the teachings of Native American tribes, and the 
Book of Mormon, and require the children to read them. The 
parents had no problem with the curriculum, nor did the state, 
until, of course, the ACLU complained.  It sued, claiming that 
the use of religious primary source material would be “sectarian.” 
The District Court and Ninth Circuit agreed.  The law in the 
western United States is that the use of religious primary source 
material is a forbidden preference for “sectarian” teaching. 

The result is that our kids now have a constitutional right to be 
ignorant because others have determined that the state may not 
help them to understand that other people think differently.

At the other end of the same continuum is a congressionally 
mandated program in which the United States government buys 
and translates Qur’ans into Pashto and Dari, and supplies them 
to madrasas that teach kids to read the old-fashioned way: by 
reading the scriptures in their original language. 

The reasoning behind this eminently sensible program is identi-
cal to that which motivated the faculty of the Nampa Classical 
Academy.  We want our children to know the rules that govern 
not only their own lives, but the lives of others.  Because most 
Islamic fundamentalists in South Asia do not speak classical Ara-
bic, they cannot read the Qur’an.  Our government has a vital 
interest in their education—as well as in their good behavior. 

And so our government is funding religious schools in Pakistan.  
The parents love it because their children are learning to read, 
and, more importantly, learn about the moral norms that hold 
their Islamic societies together. 

So, what is wrong with this picture? The situation in Idaho bears 
witness to the religious intolerance of the great melting pot of 
the American public schools.  For years, Catholics and Jews 
knew them as “Protestant Christian” schools, and many reacted 
by forming schools in which they were free to be who they are. 

Unfortunately, things began to change in the 1960s.  The courts 
began to accept the proposition that the only path to religious 
tolerance is to exclude religion from the schools, and to deny aid 
of any sort to students who want a more robust version of moral-
ity than the secular version on offer in the local public schools. In 
many ways, large and small, we have built a concept of religious 
liberty that values and rewards only social behaviors that do not 
give offense; religious liberty suffers.

We see the same problem in Yemen. If I am upset about the mes-
sages on someone’s Facebook page, I will go and blow somebody 
away to make a very public statement that I am upset. 

This is the level at which we must engage.  I mean that you have 
got to get down to the ground level. Academic conversations will 
not do it. You have got to get right down there on the ground, 
engage within those structures and make things change.  

DAVID NOVAK (University of Toronto):  I very much agree 
with the whole thrust of Robert Destro’s presentation. So I hesi-
tate to criticize a certain point. Robert Cover has two articles 
that have been quoted by everybody in terms of representing the 
Jewish tradition. But I think that he seriously misrepresented it 
through no fault of his own. He misrepresented it as follows. I 
think that rights-talk is something that works in terms of work-
ing across traditional lines. I am working with a Muslim col-
league and a Catholic colleague on natural law and our respec-
tive traditions, and what they have to say to each other and to 
the secular world.  

The problem with eliminating rights-talk first of all is that 
you eliminate the most basic component of political discourse 
in the world. So to say—as Alasdair MacIntyre said in one of 
his less profound moments—that belief in human rights is the 
equivalent of belief in witches and unicorns is something that he 
should be forgiven, whether here or in heaven. The fact is that, in 
terms of rights and duties, Judaism talks about commandments 



46 RELIGIOUS FREEDOM PROJECT - SEPTEMbER 2012bERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

and duties. But then the question becomes who 
are those duties to?  A duty is something that 
you owe to somebody else.  Well, of course, a 
traditional Jew like Cover would say, “These are 
duties that are owed to God.”  Does God have a 
duty to command duties? Does not God have a 
right to our duties? The point that I am making 
is that the problem with rights-talk in the West 
is not rights-talk. It is impoverished because all 
rights only devolve on the individual.  

Actually, in our Jewish tradition rights devolve 
on the individual, on the community, and God 
as the primary rights holder. Therefore, there is 
a balance of power between these rights claims 
that are made across these kinds of borders. I 
think that this is something certainly that can 
be discovered in the Christian natural law tradi-
tion. And my Muslim colleague tells me that it is also present in 
Islam. So I think that for purposes of being part of the political 
discourse in the world, in the Western world, it has become re-
ally everybody’s discourse. Even people not in the Western world 
learn to talk rights language. What our religious traditions can 
do is enrich rights talk so that it does not all devolve on individu-
als and an ultra-individualism, but rather is understood as what 
Charles Taylor calls group rights. And, of course, for our tradi-
tions, a belief in a divinely based law has God as the ultimate 
rights holder who entitles other rights holders, mainly the com-
munity and individuals, to exercise their claims on each other 
and even on God himself—as Job exercised this for example, i.e., 
his right to complain about God or to God. 

So this is just a point that should be emphasized. The key is 
to challenge people from other traditions to ask, “Is this some-
thing we can talk about?” The challenge is really if they cannot 
talk about it, then there is not going to be any conversation. 
But there are many people, and certainly in the Islamic tradi-
tion because of political problems today, who are very interested 
in discovering these aspects of their own traditions. They might 
have other names. Just as natural law in the Jewish tradition is 
rightly natural law, but a rose by any other name is still a rose. 
So I would just point that out in terms of attempting to create a 
kind of even playing field for these points.

AUDIENCE MEMBER: There is a great irony in what was 
pointed out about the US government translating Qur’ans, 
which seems to be very positive, but there are other examples. For 
many decades after World War II, the US government engaged 

in religious broadcasting. For example, in the Soviet Union, 
with a priest talking over the Voice of America to the Russian 
people about religion. Also, the Russian Orthodox Church in 
the United States provided religious texts and Bibles to people in 
the Soviet Union, and that could have been delivered with the 
assistance of our intelligence, diplomatic and military services.  

MARILYN MCMORROW:  Thank you.  

AUDIENCE MEMBER: I have three points. I am here today 
for an event on Capitol Hill with rabbis from around the world 
and members of parliament and imams. So my first point is that 
freedom of speech is hampered by anonymous online expres-
sions. I heard that and I think it is very valuable to take on board. 
The second greater concern came from the artificial intelligence 
that the marketing community is pushing.  So for example, 
when someone goes online and they type in “Sharia” they are go-
ing to be flooded with similar thought and not have contrasting 
thought that is what dialogue between people is. I am concerned 
by the one-to-one dialogue that is going to be lost, of how to 
relate to each other. The third thing is that we forget to apply 
baby steps. The imam spoke honestly and bravely in a room full 
of rabbis, and one rabbi chastised him publicly and somebody 
else said, “Remember where he came from.”  So I think we need 
to all learn to applaud the baby steps. 

MARILYN MCMORROW:  Thank you.

AUDIENCE MEMBER:  I was very intrigued by the discus-
sion of how we can deal with diversity in pluralism in a way that 
would then bring about shared values that can actually support 

Father John Langan
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society’s functioning. I find myself struggling with that. Within 
our Catholic tradition we commented about the natural law, 
which has sort of a resonance in other religious traditions. But 
just the belief in a transcendent reality and an objective truth 
that people authentically seek through various traditions—it 
would seem to me that there is a resource there beyond us, tell-
ing us that human nature should give us faith that a society that 
is very pluralistic and very diverse can work these out. So we do 
not need an intolerant sort of secularism to push religion to the 
margins if the character of that religion is seeking a transcendent 
truth.  

MARILYN MCMORROW:  A range of questions on which to 
respond.

DANIEL PHILPOTT:  On that last one, John Paul II said some-
thing about the character of the human person as asking the big 
questions. Where do I come from? Where am I going? What is 
the meaning of it all? And so forth. So he thought that that was a 
fundamentally human kind of orientation. This is something we 
have been talking a lot about in our Religious Freedom Project. 
Some even look at the ways in which psychologists talk about 
how we are “hardwired” for religion, so to speak. This is a very 
interesting idea we have been exploring—that there is some-
thing fundamentally religious about the human person, and 
that is something that can be affirmed before we get to which 
religion teaches what and so forth. Maybe it is something like 
Dignitatis Humanae in a way. Why do we defend human dignity 
with respect to the search for truth?  Well, it is because there 
is something fundamentally good about religious truth, about 
that search and about adopting answers that place us in harmony 
with that truth.  So I think you are right. That is something that 
can be a wonderful basis for common ground.

FATHER JOHN LANGAN:  I would like to pick up the ob-
servations that we made about the effects of the technological 
revolution in communications that we have lived through.  It 
seems to me that we need to be thinking about the impact of 
the multiplication of ways in which we communicate with each 
other and their moral and political implications.  I think we are 
in very early days on this. Some of these matters are brought to 
the courts. But it would be a mistake to regard court decisions 
at this point as conclusive of the substantive concerns. For one 
thing, just to focus on something which is a matter of personal 
irritation to me, we need a different set of etiquette rules for 
how we talk to each other. I mean we have all lived through the 
experience of listening to one side of a phone conversation. We 
do not have effective social sanctions against that. It is the soci-

ety. I mention that as a comparatively superficial but not trivial 
example. We are going to need to think about the impact of all 
this on our sense of what it is to hear a word, which is a funda-
mental religious category. So this is a long-term project that we 
are moving into, and we may need to re-examine some of our 
presuppositions, even some of the legal presuppositions.

We have circumstances in which the expression of certain reli-
gious views may be very close to the equivalent of shouting fire 
in a crowded theater. And how we restrain that is something 
that at least needs to be discussed and thought about, not simply 
dismissed by the invocation of some form of secular fundamen-
talism. 

ROBERT DESTRO:  I like the idea, too, about the baby steps 
on the technological piece because I think sometimes when we 
talk about religious liberty we unduly restrict ourselves to the 
things that mention religion as opposed to the right of both 
physical association and privacy. When I go into a confession, is 
it a First Amendment question of whether there is a privilege or 
why does the government have a right to even intrude on that 
conversation?  That is a physical space. The same thing would be 
true with respect to the artificial intelligence. My question would 
be, “Are they manipulating us?” or my concern would be some-
body saying, “Well, look, you are not getting enough things, so 
we have to look at all this other stuff, too.”  I mean that would 
be a religious freedom problem, too.  So I think what we need 
to realize is just like the sociologist said, “We are hardwired for 
religion.”  Religion shows up in everything we do. And so we 
have to be vigilant on any one piece of these rights issues.  David 
Novak is exactly right and I think that is a friendly reminder. I 
agree with everything you said, but it is how do you speak to 
these issues?  Any parent knows you have to have a big bag of 
tricks to get the message across.  

MARILYN MCMORROW:  All right. Well, I know I’m left still 
wrestling with the questions of how the Church can be an ally of 
religious freedom—our panelists spoke about the Church’s need 
for religious freedom—and how we’re to carry out its mission. 
I’m also left with the question the panelists have raised for us 
about the tensions between the human rights discourse and the 
Church’s ability to live its mission. These are some of the ques-
tions I’m taking away from the panel, and I hope you are also.
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THOMAS BANCHOFF: What we’re going to do in this panel 
as the title suggests is bring things back home to the United States, 
but also up to the present, and focus on some of the controversial 
issues that have raised the salience of religious freedom questions 
in our polity over the last couple of years—issues that have be-
come more intense, more debated, more controversial, of course, 
in the run up to the election, which is just a couple months away.

We know from the historical overview that religious freedom, 
while broadly acknowledged as a foundational principle through-
out the history of the United States, has always been controver-
sial. The question of how to realize it in practice, the question of 
its relationship with other rights and with state power and com-
pelling state interests has been an ongoing source of controversy.  
What we’ve seen now, though, over the last couple of years is the 
emergence of a couple of very identifiable controversies, which 
bring this down from the more theoretical level to the question 
of law and politics and elections, and that’s what we’re going to 
get into today.  I’m thinking in particular of two areas, the equal 
rights of gay and lesbian Americans, especially gay and lesbian 
couples, and how that relates to questions of religious freedom, 
and the provision of preventive care services, particularly contra-
ceptive services and abortifacients. It’s a very political conversa-
tion, dealing with the intersection between religious freedom and 
healthcare, and rights to healthcare in this country.  

I’ve asked our panel to focus on those two areas, as well as the 
broader question that we touched on already and Cardinal Wuerl 
touched on at lunchtime—the degree to which religious freedom 
is really under threat in the United States, whether the Catholic 
Church in that context is somehow under threat, and the nature 
of that threat. I’ve asked our panelists to think a little bit about 
that, and perhaps pursue it in these two specific contexts of the 
rights of gay and lesbian Americans/same-sex marriage, and con-
troversy surrounding the HHS mandate.  

MARC DEGIROLAMI: I thought to begin with a question of 
the subject of the panel itself, conflicts between religious freedom 
and other rights.  It’s worth pausing over that word “conflict.” 
It’s been a word that we’ve heard throughout the day in the vari-
ous panels. It’s worth pausing to take the measure of the word 
before diving into some of the more specific discrete issues, be-
cause sometimes there can be a perhaps somewhat hasty desire to 
solve conflict, especially in this area before understanding it.  The 
wish to resolve a conflict in law, I think especially, can mask the 
depth and complexity of the conflict. Even more than that, an 
over eager desire to resolve a conflict can mask the possibility that 
conflicts are part of every person’s experience, and perhaps more 
controversially, that justice often does not consist of any sort of 
large scale, harmonious solution, or a consensus either within an 
individual, or within a polity.

Conflicts Between Religious Freedom 
and Other Rights Claims
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So we are asked to consider certain types of conflicts, conflicts 
between and among rights. Underlying each of these rights are 
multiple values. The right to religious liberty includes within it 
the conventional values of liberty, autonomy, equality, but also 
less conventional values like piety, asceticism, charity, devotion, 
self-control, fidelity, temperance, patience, and obedience. Per-
haps borrowing a page from John Garvey, those are only some 
of the values that religious liberty can help a person or an insti-
tution to achieve, and therefore only some of the reasons that 
we should want to protect religious liberty as a right. But those 
values can and often do intersect and compete with others that 
obtain in the particular social, political, and legal culture, and 
conflicts arise whenever these various values of religious liberty 
clash with other values, so that a decision must be made in favor 

of some, and against others. Conflicts can occur not only among 
different types of values, as when a Roman Catholic’s autonomy 
of conscience conflicts with a state’s interest in a certain concep-
tion of equality, or autonomy, or health, but also among different 
values of the same type, as when a Roman Catholic’s conception 
of equality, and what that means for religious liberty, conflicts 
with the conception of equality contained in, say, title seven of 
the Civil Rights Act, or when a court invokes the due process 
clause of the Fourteenth Amendment, and what that means for 
religious liberty. 

We might be able to reach consensus in the abstract that equal 
treatment means the absence of unjust discrimination, but what 
counts as unjust discrimination is open to an array of conflicting 
interpretations, and those conflicting interpretations are under-
written by conflicting values. In fact, breaking things down a little 
bit, albeit truly all too crudely, it seems to me that there are at 
least three ways in which the values that underlie our rights can 
conflict. 

First, sometimes a single value, equality, for example, will, on in-
spection, fragment into different and conflicting values. Equality 
of opportunity is not the same thing as equality of outcome. Nei-
ther of those is the same thing as formal equality.  Equality as fair-
ness is not the same thing as equality of respect. Conflict is likely 
when a person or a group is committed to a value like equality, 
which fragments into conflicting values. 

Second, sometimes a person or a group will be committed to two 
or more values within a political culture which conflict—for ex-
ample, liberty and equality in a democratic society, or the rule of 
law and the authority of conscience.

Third, sometimes a person or a group will be committed to mul-

tiple traditions, each of which contains values that conflict—for 
example, a person who is both a Roman Catholic and a citizen 
in a liberal democracy, and who has powerful allegiances to both 
cultural communities. 

Okay. I want to make a strong claim now. The state of being in 
conflict, the condition of experiencing and living within these 
kinds of conflict is often the best approximation of justice of 
which we are capable. Conflict may have been a great evil for 
Plato, who argued that from the proper ordering of the social 
classes would come harmony, and that harmony is a precondi-
tion of justice. But conflict is not a great evil for us. In fact, as the 
philosopher Stuart Hampshire once put it, conflict is perpetual. 
Why, then, should we be deceived? Conflict is an essential and 
deep feature of our society, unavoidable and inevitable as Dan 
Philpott said in the last panel, but more than that.  Conflict is 
desirable, since its source is our different backgrounds, different 
outlooks, different memories, and different traditions. 

Now, of course, nothing that I have said about the justice of exist-

“There generally is, in any contemporary society like ours, a mess, a chaos of opinions and 
moral attitudes. A reasonable person knows this. Those with strong opinions deplore the 

chaos and hope for consensus, usually consensus in which their own opinions and attitudes 
are dominant. No state will realize perfect fairness in the representation of competing moral 
outlooks within it. But what I am suggesting is that in making its choices, a state should at 
least take care not to breeze past the deep importance of conflict in a misguided effort to 

reach that kind of harmony or consensus.”

Marc DeGirolami
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ing in a state of conflict negates the importance of compromise. 
But compromise does not mean harmony, or the complete relax-
ation of tension. A good compromise is one where the tension 
between conflicting sources and impulses is perceptible, and viv-
id, and both forces and impulses have been kept at full strength. 
A good compromise retains that sense of conflict in achieving a 
temporary holding together of force’s intention. Because of the 
fundamental nature of conflict, it is probable that our own lives 
could be characterized as a series of compromises of this kind be-
tween competing values. Much the same, in my view, may be said 
of the institutions of civil society. But neither in an individual, 
nor in an institution, nor in a larger political society, is a state of 
conflict the sign of a defect. In fact, it isn’t even a deviation from 
the normal.

So when the second question posed to us by our very good con-
vener says, “What are the tensions between religious freedom and 
gay rights in the same-sex marriage debate; how should they be 
resolved?” My reaction, since I’m a law professor that deals with 
law students, is, like the ornery law student, to resist the hypo-
thetical. Conflicts that partake in my view of all of the three cat-
egories that I described are not meant for harmonious resolution. 
They are meant for what Cardinal Wuerl’s interlocutor commu-
nicated to him, as he said earlier, a respectful and fair audience, 
perhaps represented by the injunction to listen to the other side. 
Perhaps they are susceptible of halting, partial, and temporary 
compromise. But the values that are at stake are constantly con-
flicting with each other, vying for supremacy—a gain for one will 
mean a loss for another. And that means that good compromises 
will be attuned to preserving the integrity of the conflicting posi-
tions, because compromises that preserve the integrity of con-
flict are superior to those that destroy it. There generally is, in 
any contemporary society like ours, a mess, a chaos of opinions 
and moral attitudes. A reasonable person knows this. Those with 
strong opinions deplore the chaos and hope for consensus, usual-
ly consensus in which their own opinions and attitudes are domi-
nant. No state will realize perfect fairness in the representation of 
competing moral outlooks within it. But what I am suggesting is 
that in making its choices, a state should at least take care not to 
breeze past the deep importance of conflict in a misguided effort 
to reach that kind of harmony or consensus. Thank you.

THOMAS BANCHOFF: Thanks Marc for those framing com-
ments, and I want to ask you what this all means and how you 
approach these issues more concretely, but we’ll come back to that 
in the question and answer period. Let’s first hear from Cathy 
Kaveny.

CATHLEEN KAVENY: Well, I think I’m going to take our con-
versation in a bit more concrete direction.  It will be interest-
ing to see whether the abstract and the concrete can meet in a 
fruitful conversation. This panel is about the relationship of reli-
gious liberty to other rights and values in the context of the HHS 
mandate, same-sex marriage, and other controversies between 
religious believers—at least some religious believers—and some 
aspects of state and federal and even local government and law.

One of the things that makes me uncomfortable about the way 
that the discussion has occurred thus far is I don’t think we’re 
framing the debate in a way that will help us get to a more precise 
understanding of what’s at stake, if not to a workable compro-
mise. For example, on the stage today, we’ve got the words reli-
gious freedom on the wallboard behind us. In too many discus-
sions, “religious freedom” is seen as a thing, almost as a univocal 
thing, an abstract thing that is conflicting with another abstract 
thing, also framed as a right—women’s reproductive freedom or 
nondiscrimination on the basis of gender. And we do not seem 
to be getting very far in this current discussion, framed as one 
abstract right pitted against another abstract right. We Catholics 
ought not to be surprised at this fact. After all, we all should have 
read Alasdair MacIntyre’s, After Virtue, which diagnosed one of 
the fundamental problems of Western liberal democracies as this 
conflict of rights against rights in a number of situations, such 
as “the right to life” versus “the right to choice.” Rights language 
talks about conflicts and it doesn’t tell you how to resolve them.  
Mary Ann Glendon made a similar point in her book, Rights 
Talk. Abstract rights describe non-particular claims, or non-
specific claims, battling against each other without any resolu-
tion.  Catholic notions of rights, within the Catholic social justice 
tradition, are not abstract entities battling one another. They’re 
presented as claims that can be nuanced in different situations 
to harmonize with other rights claims that are all contributing to 
the common good. So framing this controversy about the HHS 
mandate as a battle of abstract rights isn’t helpful, and isn’t in line 
with the best ways that we pursue our tradition philosophically 
and theologically.

A thicker, more precise, and more detailed understanding of the 
conflict is necessary. Another thing that’s necessary, I think, is to 
try to see how things look from all points of view in the discus-
sion, not merely from our own point of view. How does the prob-
lem look from the perspective of the other side in the discussion? 
We’ve heard a lot about the claims that natural law makes upon us 
today, particularly from His Eminence. One of the things that’s 
very, very interesting to me about the natural law tradition is that 
St. Thomas Aquinas says one of the basic principles of the natural 
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law is “Do unto others as you would have them do unto you.”  
And I think the Golden Rule is very important in a liberal demo-
cratic society where there’s a tremendous amount of religious and 
moral pluralism.  In the political context, it asks us to try to see 
how the issue that we’re pressing, how the point that we’re press-
ing, looks from the other side. So what I want to do here, just for 
the next couple of minutes, is to say what I think is at stake in 
this debate in a particular way, not merely in a general way. What 
is at stake for Catholics and Catholic institutions, with respect 
to religious liberty? Well, Catholic institutions are not being pre-
vented from fulfilling a religious requirement; they’re not being 
stopped, say, from using wine at Mass. They are not being forced 
to do something that is directly against their religious tradition. 
They are not being required by the HHS mandate, for example, 
to worship an idol. Father Jenkins of Notre Dame isn’t being 
forced to give the shot of Depo-Prevera himself, or to perform 
an abortion. Instead, what is at stake is making a contribution, 
a financial contribution, an organizational contribution, to an 
immoral act that is being performed by somebody else. And so 
what the Catholic institutions, I think, are involved in here is 
cooperation with evil. One step removed from the actual wrong-
doing at stake.  Basically, the cooperation with evil matrix asks 
us to consider when it is morally permissible to contribute in 
some way to the wrong doing, the primary wrong doing of an-
other party. In this case, the cooperation qualifies as remote ma-
terial cooperation with evil, which is justified by “proportionate 
reason.” What’s at stake on the other side?  How does it look if 
we apply the Golden Rule? It worries me that some defenders of 
religious liberty talk about it as if it’s simply a question of access 
to contraception. You hear people say, “Well, women can buy 
their own contraception,” or “I don’t want to subsidize so-and-so’s 
sex life.” It makes it look as if religious freedom is pitted against 
a kind of sexual license. I don’t think that’s a Golden Rule way 
of framing the issue.  If you’re taking seriously how the situa-
tion looks from the perspective of the people making the law, 
the contraceptive mandate is about preventive medicine. What’s 
key is that HHS is trying to propose a whole benefits package, 
a basic benefits package that’s available to everyone, and a key 
component of that benefits package is preventive medicine. HHS 
wants preventive medicine to be made available without a co-
payment. Why? Well, it turns out the evidence suggests that if 
preventive services are available without a co-payment, people are 
more likely to access them, whether or not they can afford them. 
If they don’t have to pay the co-payment, they are more likely to 
use the service. This is particularly true with respect to women’s 
preventive health services. In fact, one study found that the rate of 
women getting mammograms went up as much as nine percent 
when cost sharing was removed. The contraceptive mandate is 

part of a whole series of preventive services that are meant to help 
women avoid chronic and even acute illnesses.

Why include contraceptive coverage in the package of preventive 
services for women? Well, this is what the HHS webpage says: 
to reduce the rate of unintended pregnancies, which account for 
almost half of the pregnancies in the US, the report urges that 
HHS consider adding the full range of FDA approved contra-
ceptive methods, as well as patient education and counseling for 
all women with reproductive capacity. Women with unintended 
pregnancies are more likely to receive delayed or no preventive 
care and to smoke, consume alcohol, be depressed, and experi-
ence domestic violence during pregnancy. Unintended pregnancy 
also increases the risk of babies born pre-term, or at a low birth 
rate, both of which raise chances of health and developmental 
problems. So that’s why HHS is backing the contraceptive man-
date.  And I think we can all agree that that set of goals articulated 
here is good. Our argument is about the means used to achieve 
the goals.

The Roman Catholic Church teaches that artificial contraception 

Cathleen Kaveny
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isn’t a good and acceptable way of achieving these goals. It doesn’t 
think that over the long term it will lead to flourishing, for either 
the women involved, or for the broader community. It’s treating 
this judgment as an interpretation of the requirements of the nat-
ural law. So this helps us see, actually, what’s at stake, I think, for 
the Church in this debate. The problem isn’t the actual contribu-
tion of money to contraceptive—that’s minuscule. The problem 
is that normalizing contracep-
tion and making sure people go 
along with it is causing scandal. 
That’s also a technical theologi-
cal term. The basic worry of the 
Church, as I see it, is that the 
contraceptive mandate is going 
to make Catholic institutions 
treat as morally acceptable and 
good, as a legitimate preventive 
service, a pattern of activity that 
is not good or legitimate. The 
Church believes that it is being 
conscripted into teaching what 
it believes to be a false proposi-
tion of morality. 

But here’s the rub. Not ev-
erybody in the United States 
agrees that the Roman Catho-
lic Church is the authoritative 
interpreter of the natural law.  
It’s partly what Protestantism 
was all about. And in fact, some 
Christians, and indeed some 
Catholics, view the use of con-
traception as a morally respon-
sible way to plan their families, 
and to exercise stewardship 
with respect to their reproduc-
tive powers. And what I’d like 
to suggest is that they have a 
religious liberty interest at stake 
here too. These are not people 
who are promiscuous, nor are they simply trying to get their con-
traception paid for by someone else.  They see the use of contra-
ception as a way of exercising their fiduciary obligations toward 
their family.  Having them be restricted or disadvantaged in these 
aims by a religious viewpoint they don’t accept, I’d like to submit, 
is also an infringement of religious liberty. Consider Paul’s letter 
to the Galatians and Paul’s letter to the Romans, in which he indi-

cates that being subject to a set of religious rules that you yourself 
view as false and constricting can be experienced as a restriction 
on your Christian liberty. 

Now, that doesn’t settle the issue, it simply says there are religious 
liberty claims on the other side from the bishops. In fact, I’d like 
to suggest we could look at this as a situation of religious free-

dom and conflict, as a conflict 
between the rights of religious 
employers versus the rights of 
employees who don’t happen 
to go along with the tenants 
of their employer’s religion. 
United States v. Lee, 455 U.S. 
252 (1982) recognized the po-
tential conflict between the 
religious liberty interests of em-
ployers and those of employees. 
It said that when followers of a 
particular sect enter into com-
mercial activity as a matter of 
choice, they accept statutory 
schemes, which are binding 
on others in that activity. More 
specifically, Lee said that grant-
ing an exemption from the legal 
obligation to pay social secu-
rity taxes operates to impose the 
employer’s religious faith on the 
employees. 

So in our discussion of the 
conflict over the contraception 
mandate, I think we also need 
to look at what level we’re lo-
cating the claim of religious 
freedom. We heard in the first 
panel today, the first move to-
ward religious freedom was cui-
us regio, eius religio. There was 
religious freedom on the parts 

of various princes to organize their community in the way they 
wanted. And you could get up and move, maybe, communities if 
you didn’t like it.  Do we want in the United States an analogous 
principle of cuius negotium, eius religio? Do we want to say that 
whoever’s business it is, that is whose religious framework rules? 
How far do we want that principle of organizational autonomy 
to govern, and how far do we want there to be a basic package of 

“I think it’s a fair argument to say that well, 
maybe this is remote participation with 
evil. Maybe it’s not as directed as some 

people think. As a matter of how the law 
and society should approach that, though, I 
think the right answer is that that’s a deci-
sion to be made by the individual religious 

believer, individual religious institution. 
In other words, many institutions may 

say, “You know what? That’s right. I’m not 
giving the shot; I’m not taking the drug; 
therefore I’m not closely involved in the 

evil, and therefore I can pay for it.  And if 
those people say that’s fine with their reli-
gious convictions, I think the right answer 
is great, good for you, move on. You have 
nothing to worry about, or nothing to sue 

about. But the fact of the matter is that 
many people don’t view the participation as 
remote enough, and in a free and pluralistic 
liberal democracy, they ought to be able to 
make the decision that in fact that is too 
close participation, and that’s something 

that they cannot participate in.”
 

Mark Rienzi
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rights that are available to everybody no matter where they work?  
It seems to me, then, that the tension between corporate religious 
freedom and the religious freedom of employees has not yet been 
looked at carefully enough. 

So I see a conflict that’s more nuanced and less black and white 
than it’s appeared in some of the promotional literature issued 
by the bishops’ conference on the question of the mandate. I 
think we’ve got a question of religious freedom on the part of the 
Church, certainly, but I also think we have a question of public 
order and welfare, and the extent to which that can be instanti-
ated in a basic benefits package.  I think we’ve got the bishops’ 
concern for the moral and religious pedagogy that’s associated 
with sponsoring a benefits package that includes a service they 
believe to be harmful, not beneficial. On the other hand, I think 
we have a question of the level at which the protections of reli-
gious freedom attach:  simply to the institution, or also to the in-
dividuals who work for that institution?  After all, we don’t make 
every right of employees dependent upon whether an employer 
wants to respect it or not. There are a lot of mandates we impose 
on employers, such as child labor laws. Some may even interfere 
with their freedom of conscience. But we think that that’s the 
right thing to do. 

I’d like to suggest that the new proposed regulations by the 
Obama administration, if they can be worked out in sufficient 
detail, actually might help resolve this problem. What those regu-
lations want to say is there’s the group of narrowly defined re-
ligious entities, such as churches themselves, who don’t have to 
offer contraception at all. But there is also a larger group, like 
religiously affiliated hospitals and universities, who face a more 
complex situation. Here, the regulations say, yes, your employ-
ees will get access to this benefit, even though you’re a religious 
institution. But you will not have to reach out to them about it, 
or sponsor it, or pay for it. I’m not sure why that isn’t at least a 
tenable option from the perspective of Golden Rule analysis. The 
compromise tries to see how the matter looks from the perspec-
tive of the employees, and also tries to assess how it looks from the 
perspective of the religiously affiliated hospitals and institutions 
such as schools that aren’t covered by the pure exemption.  I think 
that might be the way to go. 

Thank you.

THOMAS BANCHOFF: Thank you. Okay, that was a different 
kind of presentation.  Very rich in detail that linked back to some 
of the broader issues that Marc mentioned.  We’ll have a lot to fol-
low up on, but first let’s hear from the other Mark to my far left.

MARK RIENZI: Cathy mentioned religious diversity, and the 
obvious fact that not everybody agrees with the Roman Catholic 
Church. We obviously have great religious diversity in this coun-
try, lots of people of different faiths, lots of people with no faith at 
all.  I think it is fairly obvious but worth pointing out at the out-
set that in a religiously diverse place, in a pluralistic democracy, 
you will, from time to time, have situations where one person’s 
religious liberty runs into some other people’s rights. And I think 
generally speaking, in a liberal, pluralistic democracy, the right 
answer should be, where possible, for us to find ways to work 
around the claims of religious liberty, so that in fact we are not 
forcing people as the price of participation in society to shed some 
of their religious beliefs to be here.  

I’d like to start by talking about the issue of conflict a little bit like 
Marc did, and make the claim that there are fewer deep conflicts 
of rights involving religious liberty than there may seem at first 
glance. One of the questions we were asked to talk about is the 
conflict between religious liberty and same-sex marriage. If you 
think about the recent Chick-fil-A controversy that was in the 
news, there you had Dan Cathy who owns this business, Chick-
fil-A, who made some statements about same-sex marriage, and 
that in his understanding of marriage and religion, same-sex mar-
riage is a terrible thing, and that America, I’m paraphrasing here, 
but that America should watch out because God is paying atten-
tion and sitting in judgment. Obviously those comments came 
out, they became wildly unpopular, and several things happened. 
I want to leave aside for a second the question of government 
responses to Chick-fil-A, which I think can raise some conflict of 
rights issues, but I want to talk about private responses to Chick-
fil-A.  What happened in that controversy?  

Well, a lot of private individuals said, “I don’t like that statement, 
and I don’t want to do business with Chick-fil-A; I don’t want to 
associate with Chick-fil-A; I don’t want a penny of my money 
to go to Chick-fil-A and the business that supports Dan Cathy 
because I disagree with him.”  And lots of nonprofit corporations 
took the same stand. Several colleges said, “We don’t want Chick-
fil-A on our campus because we don’t agree with the statements 
by Dan Cathy about same-sex marriage.” And a lot of for-profit 
corporations did the same thing. The Jim Henson Company, the 
company that makes the Muppets and the Muppet movies pub-
licly said, “We can no longer have,” I think they had some prod-
uct tie-ins with the kids meals at Chick-fil-A, they said, “We can 
no longer be associated with Chick-fil-A; we don’t want a penny 
of our money going to Chick-fil-A; we don’t want any association 
with Chick-fil-A; we disagree with what they stand for; we can’t 
be involved.” I would like to suggest that this is a conflict of rights 
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that the government should have no business resolving. In other 
words, I’m quite certain that Dan Cathy found a lot of things 
said about him to be deeply hurtful and offensive. I’m quite cer-
tain he found a lot of them to be financially hurtful, I assume. I 
don’t really know, but I assume he’s suffering some financial pain. 
I assume he didn’t like hearing things said about him. I assume 
he didn’t like hearing things said about his religion. I assume he 
found it all deeply hurtful. But I don’t think there’s any conflict 
of rights going on when other private citizens say, “I don’t want to 
be associated with that. I don’t want a penny of my money to go 
to that. I don’t want to participate in anything that has to do with 
that because I think that’s wrong.” 

I think a lot of the conflicts that we often think about when we 
think about religious freedom are, what I’ll call for lack of a better 
term, Chick-fil-A conflicts. It’s conflicts where two private parties 
are involved, and party A says to party B, “Hey, you may have a 
right to do that.” I haven’t heard anyone say Dan Cathy doesn’t 
have the right of free speech to say what he thinks, or Dan Cathy 
doesn’t have the right of free religion to believe what he wants. Or 
if people said that, I assumed it was a small, small, small minority. 
I think virtually everyone in the debate recognizes Dan Cathy’s ex-
ercising his constitutional rights. He’s entitled to do it. But I think 
the other people are exercising their constitutional rights, too, and 
I don’t actually think that’s the type of conflict of rights that the 
courts or the government ought to be in the business of resolving.  
I think free people ought to have the right to say, “You’re entitled 
to your views on the world, and you’re entitled to believe and do 
what you think, and I’m entitled to mine, and if I don’t want to 
pay for what you’re doing, I don’t want a penny of my money to 
go toward it; I don’t want to associate with it.” I think they should 
be perfectly willing and free and able to do that.

So when I think about conflicts between religious freedom and 
same-sex marriage, I think you can focus on a pretty small set of 
conflicts. So the deeply religious person who is the town clerk 
of marriage licenses, who says, “Based on my religion, I can’t be 
involved in facilitating anything that has to do with a same-sex 
marriage.” Well, theoretically, that person is in a position where 
they could be conflicting with someone else’s right to same-sex 
marriage. I don’t think you can say the same thing about some-
one who is a private wedding photographer who says, “You know 
what? That’s an event that I don’t want to go portray. I don’t want 
to be part of that. I’m a free person, too.  You can have your right 
to do what you want; I don’t want to be involved in it.” I think 
the same thing comes up in the healthcare context. And before 
we get to the HHS mandate stuff, the more traditional healthcare 
contexts in which this comes up, of course, is conscience clauses 
related to abortion. The most recent manifestation of that has 
actually been on things like emergency contraceptives, pharma-
cies, pharmacists who say “I don’t want to participate in selling 
or dispensing that drug.” Again, I don’t think when a private 
pharmacist says, “I can’t be involved in that,” that that is really a 
conflict of rights.  

In other words, I don’t think, generally speaking, that the right to 
obtain Plan B, or the week after pill, or any of these drugs, I don’t 
think that the right to obtain it entails the right to force unwilling 
private individuals to give it to you. I think the right is the right 
to get it without the government stopping you. I think those are 
two very different things. If the government were trying to stop 
you, if the head of the FDA said, “I have a religious objection to 
Plan B,” i.e., “Based on my religion, I can’t stamp the paperwork 
to approve it,” there, I think you have a true conflict of rights.  
But I don’t think you really have a conflict of rights when a private 

“So in our discussion of the conflict over the contraception mandate, I think we also need to 
look at what level we’re locating the claim of religious freedom. We heard in the first panel 

today, the first move toward religious freedom was cuius regio, eius religio. There was religious 
freedom on the parts of various princes to organize their community in the way they wanted. 
And you could get up and move, maybe, communities if you didn’t like it.  Do we want in 
the United States an analogous principle of cuius negotium, eius religio? Do we want to say 
that whoever’s business it is, that is whose religious framework rules? How far do we want 
that principle of organizational autonomy to govern, and how far do we want there to be a 
basic package of rights that are available to everybody no matter where they work?  It seems 
to me, then, that the tension between corporate religious freedom and the religious freedom 

of employees has not yet been looked at carefully enough. ”

Cathleen Kaveny
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pharmacist says, just like the people in the Chick-fil-A example 
said, “I can’t be involved in that; I don’t want to be involved in 
that; go on to the next pharmacy.” 

The fact that those types of true conflicts are fairly rare, doesn’t 
mean that the whole issue of conflicts between religious free-
dom and other rights doesn’t pose a serious threat to religious 
freedom. I think it does. If you look at some of the litigation 
that’s happened over the past few years though, one of the things 
that comes up over and over again is that where there are these 
claims with deep conflict and religion must yield, when you get 
into the nuts and bolts of the cases, you almost always find that 
in fact there’s a relatively easy work-around that doesn’t require 
drumming all the Christians out of the pharmacy community, or 
forcing all of the people who don’t believe in same-sex marriage 
out of the wedding photography community. 

There has been litigation in Illinois for the past, I think, seven 
years now, after Governor Blagojevich said every pharmacist in 
the state has to sell Plan B. Eventually the state has to come for-
ward with its evidence. The state’s claim was that there’s a big con-
flict of rights. People are being denied their drug that they need 
access to.  But when they were forced to put on some actual evi-
dence of the problem, the state had to admit, actually, that it was 
not aware of a single person over the seven years who was unable 
to get the drug. They had no evidence of a single human being. 
And when you think about it, it makes a lot of sense. One of these 
pharmacies was in downtown Chicago. There are 30 pharmacies 
within a stone’s throw of that guy’s business.  There’s absolutely 
no compelling government interest to say we need to get that guy 
to give it out because 29 other people within the one mile radius 
is not enough.  We need 30.  

In Washington state they had a very similar case where the gov-
ernor there imposed a very similar rule, and the claim was the 
same. We have a deep conflict of rights.  We need to make sure 
people have access to the drugs until they actually had to put on 
the evidence, and when they actually had to put on the evidence, 
in Washington, like in Illinois, the answer was, actually, there’s no 
human being who has been unable to get the drug because there’s 
always a pharmacy next door.  Could it be inconvenient?  Could 
it make somebody go to the next pharmacy over? Absolutely it 
could. But this is a drug that’s widely available. You can get it over 
the Internet. And in all of these places the government had actu-
ally made no serious effort to make it more widely available itself. 
So again, there was a lot of evidence that in fact, what was claimed 
to be a deep-seated problem was not. 

In Illinois they were trying to force people who were in their early 
50s and had young kids, and had only known one profession in 
their lives; Governor Blagojevich said, “Well, those people need 
to find another profession. Those people need to get out of the 
profession.” The government was willing to drum them out of 
the pharmacy business, close down their pharmacies so that they 
don’t provide any services, over a health risk that didn’t really exist 
because there wasn’t really and truly a conflict with religion.

To turn to the HHS mandate, first, the federal government in 
the cases and the lawsuits has made a whole lot out of the access 
arguments. I appreciate Cathy’s point that it can be made more 
broadly, and at times, the government does make it more broadly. 
But quite frequently the government does make the access argu-
ment both in court papers and in public statements, that this is 
about access, and I do think, to the extent you frame the issues 
about access, it’s very difficult to view it as seriously being at con-
flict with religion. It’s as if there couldn’t be lots of other ways to 
provide access to the drugs short of forcing unwilling people to 
be part of it.

Just one example is Title X [Family Planning Program]. One of 
the cases is in North Carolina with Belmont Abbey College, a 
college run by a community of monks. Belmont Abbey College 
said, “Look, we can’t be involved in buying this stuff and giving it 
out.” Well, if you do a little bit of looking on the Title X website, 
what you’ll find is that the federal government is in the business 
of giving out the drug and gives it out to tens of thousands of 
people every year in the state of North Carolina. If the govern-
ment thinks more people need to be given access to the drug, the 
government could give it to them directly.  There’s really no need 
for the government to force unwilling people to be involved. I 
think it’s a fair argument to say that well, maybe this is remote 
participation with evil. Maybe it’s not as directed as some people 
think. As a matter of how the law and society should approach 
that, though, I think the right answer is that that’s a decision to be 
made by the individual religious believer, individual religious in-
stitution. In other words, many institutions may say, “You know 
what? That’s right. I’m not giving the shot; I’m not taking the 
drug; therefore I’m not closely involved in the evil, and therefore 
I can pay for it.”  And if those people say that’s fine with their 
religious convictions, I think the right answer is great, good for 
you, move on. You have nothing to worry about, or nothing to 
sue about.

But the fact of the matter is that many people don’t view the par-
ticipation as remote enough, and in a free and pluralistic liberal 
democracy, they ought to be able to make the decision that in 
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fact that is too close participation, and that’s something that they 
cannot participate in. I think the same thing goes for the gov-
ernment’s proposed accommodation, which was proposed by the 
president in February. We still haven’t seen any actual language 
on it. But if we give them the benefit of the doubt that something 
is coming, I think what’s fair to say is, they might come up with 
a solution that might satisfy some people. They might come up 
with a solution that might satisfy a lot of people.  And if they do, 
I think that’s a great thing. But at the end of the day, if there are 
some people who say, “I still can’t be doing this because I can’t 
hand out the insurance policy which the government has stapled 
to the back of it the right to get the drug, even though you’re tell-
ing me I’m not paying for it.” That is a moral claim that I think a 
lot of people and a lot of institutions have. I don’t think it should 
be for the government to say, “Well, we have decided what ought 
to be good enough for your religious faith, or what ought to be 
good enough for your conscience.” It may be good enough for 
a lot of people’s conscience, and that’s great and good for them, 
but it may not be good enough for other people’s consciences. In 
those situations I think the right answer is that the government 
ought to be in the business, in a pluralistic society, of finding ways 
to work around that disagreement, and to say, “Okay, do we need 
to make it the price of admission to the public square that you 
have to be willing to pay for these drugs? Does that have to be the 
price of admission?”  

If so, why does that have to be the price of admission?  I think it 
is a very good argument that it shouldn’t be. If you think about 
the early conflicts, the fights over healthcare providers who say, “I 
can’t provide an abortion,” or the fights in Illinois and Washing-
ton over Plan B, one of the really big problems with that is what 
does that say to young Catholic or Christian or otherwise pro-life 
people who are coming up and thinking about careers in those 
states?  One of the things that it says, one of the things I would 
certainly say if I were advising someone in that position is, “Boy, 
if you’re pro-life in Illinois, I don’t think I would go into phar-
macy because we’ve just spent the past seven years fighting about 
whether, once you go into pharmacy, you have to give out drug 
X.”  In states that authorize assisted suicide I think the same issue 
is lurking, although most of the time when they do it, they do it 
with a conscience clause. 

So in those situations we’re dealing with specific professions, and 
I think it’s bad enough in those specific professions that we have 
the message from the government, “If you have this religious be-
lief, you shouldn’t be in this profession.” What’s, to me, more 
troubling about the HHS mandate is how global it is. This is 
not just pharmacists or not just wedding services providers—this 

is everybody. If you want to run a bakery, you want to run a 
pharmacy, you want to run a widget shop, you have to be willing 
to give out insurance that covers these drugs, and if that violates 
your religion, you have to go find something else to do. To me, 
that’s a very serious burden on a religion, and it’s an entirely un-
necessary one. Thank you.

THOMAS BANCHOFF: Thank you Mark. Okay, I’m going to 
try to provoke our panelists a little bit. You all resisted the way 
in which we laid out the terms of our conversation—is the con-
flict between rights?—and maybe that’s because you’re lawyers 
and you’re attentive to the complexities of the issues. You gave 
very nuanced discussions. In Marc’s case a sort of overview of 
conflict and how it’s really business as usual. I’m paraphrasing. 
Cathy, a kind of vision of how you can find a compromise on 
this contentious issue of the HHS mandate. And then Mark, on 
the same-sex marriage issue you seem to suggest there really aren’t 
that many fronts.  There really isn’t all that much tension.  You 
gave a couple of examples: a wedding, city hall clerks, wedding 
photographers, and so on.  I’m a political scientist, though, and 
I see what’s going on in this election, and particularly the stance 
of the Catholic bishops. We heard Cardinal Wuerl talk about a 
new and virulent secularism, and the church under siege. We’ve 
had the Fortnight for Freedom; the political fronts are being set 
around this notion that there are conflicts, real conflicts, at stake. 
So if I could provoke you a little bit to speak to that context in 
which our Church leadership has taken very clear positions, and 
how that relates to the more nuanced analysis that you all have 
given.  Maybe Marc, you can go first.

MARC DEGIROLAMI: Well, so I guess I’ll say this first, hav-
ing been chided probably justly for being too abstract, and just 
listening to my colleagues, I’m going to put in another little pitch 
for abstraction if that’s all right. I think that this may, at least 
obliquely, address the question that you just raised, Tom. 

We disagree about everything. We disagree about the level at 
which to frame the debate. We disagree about to whom religious 
liberty should apply, the institution or the individual. We dis-
agree about the contexts in which a right actually is violated, and 
the context therefore in which law can get involved. We disagree 
about, as I said in my opening remarks, what happens when dif-
ferent ideas of equality are in conflict. We disagree about how 
to characterize the sorts of things that, say, the administration 
is after, whether to call it health, or whether to call it access to 
contraceptives, or whether to call it sexual autonomy. We disagree 
on the other side about what to call it, how to frame it, levels of 
generality. And because of all of these disagreements, trying to 
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think about how to characterize these various conflicts, I think, 
is a healthful exercise. I think it will be helpful to the Church 
leadership to think about it in these terms. I absolutely agree with 
Cathy, and I didn’t mean to suggest otherwise, that we should just 
sort of think about these issues in terms of conflicts of abstract 
rights and stop there.  But I do think that because of the depth of 
the conflicts that we face, and because these conflicts, you know, 
they’re not so bad. It’s good that we have these problems because 
it means that we’re complicated. I guess as a lawyer, I’ll put in 
a pitch for legal resolution, at least for the kinds of cases that 
Mark is talking about that deserve legal resolution, proceed in a 
way that’s well suited to the kinds of conflicts that we face. They 
proceed casuistically.  They proceed by attention to the particular 
facts. They proceed by reference to a background of doctrine. 

You know, law is one of the only disciplines, it’s the only academic 
discipline I can think of, other than theology, where there is an 
authoritative body of doctrine. That doctrine isn’t just something 
that people have to become familiar with, or that is there to react 
against. It’s something that binds people. It’s something that has 
authority of itself just in virtue of its being doctrine. That means 

that the kinds of attention to background that were talked about 
in the first panel, and tradition, in coordination with incremen-
tal and modest change where it can be made makes law a useful 
instrument for our predicament, particularly because of the com-
plexity of the conflicts that we face.

THOMAS BANCHOFF: Cathy.  Can you just speak to this?

CATHLEEN KAVENY: I am very frustrated, I guess, with this 
framing of it as a war between secularism and religion on every 
level. There are a number of believing Christians, believing Jews, 
maybe even some believing Muslims who are advocating on be-
half of same-sex marriage as consistent with the deepest truths of 
their religion. They are arguing for a development in the doctrine 
to encompass it. The same thing on contraception. John Noonan 
wrote a book arguing that Catholic teaching on contraception 
can develop based on the natural law. Now, you don’t have to 
agree with Noonan on this point, and it is very clear that the cur-
rent Magisterium doesn’t agree. At the same time, I think it’s a 
mistake to call people who think the tradition can develop legiti-
mately on this question by the names of secularists or relativists.  
Doing so, I think, sets up a fight that we don’t need to have, and it 
particularly sets up a fight with the people who are under 30 who 

Thomas Banchoff
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have different views on this, but may still love God very much 
and still love their religious tradition, but are trying to develop it, 
maybe rightly, maybe wrongly. I don’t think it should be framed 
as a battle between all of religion, which stands for all traditional 
values, and all of secularity, which stands for modernization in 
a way hostile to religion.  I wish we would see ourselves as try-
ing together to figure out what the principles of the natural law 
require, or what moral reality requires when we get to very hard 
and difficult cases. And what we are arguing about is that. We’re 
not arguing about a commitment to God, a commitment to 
equality, a commitment to 
the wellbeing of women, or 
a commitment to religion—
we’re arguing about how to 
handle hard cases. And if 
we can do that, reframe it 
as a discussion of hard cases, 
then maybe we won’t have 
the tremendous amount of 
dissension in the world. 

And I’d like to make one last 
point. You know, I think we 
need to be a little bit more 
Augustinian on some of this.  
Augustine says that every 
human being pursues his or 
her aims under the aspect of 
the good. You know, the cul-
ture war mentality doesn’t 
really leave a lot of room to 
see our interlocutors as pur-
suing something under the 
aspect of the good. That’s 
one thing.  Then the second 
thing is, we’re not just deal-
ing with questions of reli-
gion as in pure worship, and I completely agree that religion isn’t 
limited to questions of pure worship.  But what we are partly ar-
guing about is what the common morality of this country is and 
what common moral requirements we’re going to hold constant 
across the board, and what requirements we’re going to allow 
some people to depart from in order to promote another aspect 
of our common morality, respect the good of religion.

MARK RIENZI: I completely agree with Cathy that it’s not cor-
rect to say that it is all simply a battle between religion as if reli-
gion has just one set of views in it—it doesn’t—and secularism, 

as if everybody who disagrees with what you heard from Cardi-
nal Wuerl this morning is a secularist, as opposed to a disagree-
ing Catholic or a member of some other faith. I, too, have heard 
people make religious arguments for the contraceptive mandate.  
I believe President Obama made an argument for same-sex mar-
riage that was expressly religious. One useful starting point is to 
say that there should be nothing wrong with making an expressly 
religious argument on either side about what you think the right 
answer to these questions is. 

But I do think sometimes in 
our culture, there’s an effort 
to say, “Religious arguments 
about what’s right and wrong 
don’t have a place here. That’s 
invalid; you shouldn’t be 
taking that into the public 
square.” I do think these are 
hard questions, and again, I 
agree with Cathy, that it is 
not useful to frame them as, 
for example, one side likes 
women and is willing to pro-
tect women’s health, and the 
other side hates women and 
doesn’t. I think that is silly, 
frankly. I think the impor-
tant thing, from a religious 
freedom point of view, is to 
say that as we work out these 
issues and as we talk about 
what, through our laws, 
should be a common moral-
ity, and the law does impose 
and lead and reinforce mo-
rality in some way, but that 
again, in a place with the free 

exercise clause, and a place with the Religious Freedom Restora-
tion Act, we ought to engage in that discussion conscious of the 
fact that people have different religious views. It is a particularly 
bad thing for the government to be in the business of saying not 
just, “We’re going to set the common morality with the law,” but 
that “You, you, and you cannot participate in business, you can-
not participate in the public square, you cannot do X, Y, or Z 
unless you are willing to go with this level of common morality.” 
To me, the set of places where the government should have the 
power to do that ought to be really, really small, where there’s 
something particularly important going on, and other than that, 

“It worries me that some defenders of religious 
liberty talk about it as if it’s simply a question 

of access to contraception. You hear people say, 
“Well, women can buy their own contracep-
tion,” or “I don’t want to subsidize so-and-so’s 
sex life.” It makes it look as if religious freedom 
is pitted against a kind of sexual license. I don’t 
think that’s a Golden Rule way of framing the 
issue.  If you’re taking seriously how the situa-
tion looks from the perspective of the people 
making the law, the contraceptive mandate is 
about preventive medicine. What’s key is that 

HHS is trying to propose a whole benefits 
package, a basic benefits package that’s avail-

able to everyone, and a key component of that 
benefits package is preventive medicine. HHS 
wants preventive medicine to be made available 

without a co-payment.”

Cathleen Kaveny
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the government ought to be in the business of doing what the 
Religious Freedom Restoration Act says, which is going out of its 
way where it can, at least, not to burden religion unnecessarily.

CATHLEEN KAVENY: So would you let CVS say, “We’re sorry, 
we’re not going to hire anybody who’s not going to prescribe Plan 
B?” CVS owns the vast majority of pharmacies in Rhode Island, 
where I grew up. Would you let them say they’re not going to hire 
people opposed to Plan B? Would you let a hospital say, “We’re 
not going to hire a doctor who refuses to perform abortions, or 
a nurse who refuses to take care of patients who obtain them?”  
What worries me isn’t just the specific cases before us, but a whole 
range of associated issues. The bishops may think that saying the 
business owners’ right to religious liberty may help them deflect 
the contraceptive mandate. But that principle creates other prob-
lems in other areas for them. And right now, we do have laws that 
say hospitals can’t get federal funds and discriminate against peo-
ple, you know, who won’t perform abortions, and I think that’s 
a very, very good law. So we’ve got intervention in the business 
realm, in which we don’t allow hospitals to impose their moral 
views on their employees.

MARK RIENZI: I think that’s absolutely true, and I don’t have 
any problem, for example, with Title VII saying a hospital can’t 
refuse to hire someone because they won’t perform abortions. It 
also says you can’t refuse to hire somebody who at other times has 
performed abortions. So under that exact law, a Catholic hospital 
couldn’t say, “I won’t hire you because you used to perform abor-
tions.” They don’t have to let them perform them in the hospital, 
but it cuts both ways. I don’t have a problem with that. That is 
not infringing on either side’s religious liberty. If you were to say 
to the Catholic hospital, you have to allow abortions in your hos-
pital, even if you’re not performing them, you have to let people 
do it there, then I think you’re forcing the business to be involved 
in a way that you’re not necessarily forcing them to do if you just 
say, well, you have to be willing to hire people. Simply hiring a 
human being who in the past has done X seems to me…

CATHLEEN KAVENY: How about doing them simultaneously 
at the hospital down the road?

MARK RIENZI: I think under the Church Amendment, the 
hospital cannot fire you for that.  I think that was the compro-
mise in 1970 in the Church Amendment.

CATHLEEN KAVENY: Yes, me, too.

AUDIENCE MEMBER: My question for Mark Rienzi is, when 

you tried to circumscribe the problem in terms of the impact on 
conflicts between private citizens and their opinions, what do you 
do in response to the sense that there’s an analogy to race discrimi-
nation? My question for Cathy and possibly Marc DeGirolami is, 
is the concern that there might be a sort of slippery slope problem 
to this—it’s one thing to participate remotely in funding birth 
control, and perhaps it’s another thing to participate remotely in 
funding abortion—and so what do you do with the concerns that 
there’s a pretty quick analogy that the same analysis should apply?

MARK RIENZI: As to the analogy with race, I don’t think the 
analogy is quite right, frankly. I think if you look at the rights we’re 
talking about, if you look at Lawrence and Casey, the two places 
constitutionally where the rights we’re talking about come from, 
the way the Court gets to those rights is it says the Fourteenth 
Amendment protects a realm of liberty that includes the right to, 
I’m paraphrasing Justice Kennedy here, but the right to define 
one’s own concept of the universe, of the mystery of life, and that 
basically on these life, death, and sex issues, what the government 
protects is the right of individual people to make their own deci-
sions about them. To me, it would be odd to say that we arrive 
at the abortion right or the gay marriage right through this road 
of saying, “Well, the Constitution protects your right to make up 
your own mind, because this is a deeply personal, deeply impor-
tant decision that each human being ought to be able to figure 
out for themselves.”  It would be odd to arrive at the rights down 
that path, and then say once we’re through that path, “I’m going 
to slam the door behind us and nobody else gets the right to make 
their own decisions about whether and how they will participate 
in it.”  So I think it’s just different in the way in which we got to 
the rights.

CATHLEEN KAVENY: On the question of the slippery slope, 
I think that is a legitimate question. I see a big area, at least jur-
isprudentially, between laws that don’t violate either the free ex-
ercise clause or the establishment clause, so I see a wide range 
of accommodations being constitutionally permissible but not 
necessarily constitutionally required.  Conscience rights have 
been protected with regard to abortion in ways that I think are 
legitimate. But I also think you can distinguish between abortion 
and contraception. In the Catholic tradition contributing to an 
abortion is not merely contributing to a wrongful act on the part 
of a second person; it is also contributing to an injustice that takes 
the life of a third person. But contraception is not a justice issue 
in the same way. It seems to me that in the case of contraception, 
there is a stronger employee right there to determine what counts 
as right or wrong for themselves. 
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I do agree with Mark. I’m raising the cooperation with evil argu-
ment not as a legal argument, but as a Catholic. I’m asking what’s 
going on here from a theological perspective? As far as I can see, 
complying with the contraceptive mandate is remote material co-
operation with evil that’s been deemed permissible in other cases.  
So why the worry now?

MARC DEGIROLAMI: I’ll just answer quickly, Amy, with re-
spect to the issue as a legal matter under the Religious Freedom 
Restoration Act (RFRA). This is a statute, not what Cathy was 
talking about—the Constitution’s religion clauses. The RFRA 
requires a substantial burden, that is, that the religious claimant 
makes an argument that his conscience or his religious freedom 
has suffered a substantial burden.  The difficulty with making a 
distinction between abortion and contraception is that, though 
there may well be differences, differences of Catholic moral the-
ology, they’re not particularly differences that we’re interested in 
the state making, and that the state shouldn’t be in the business 
of deciding that abortion may be a substantial burden on free ex-
ercise, but the provision of contraceptive services is not. So that’s 
what I would say to that.

THOMAS BANCHOFF: Who decides if it’s not the state?

MARC DEGIROLAMI: Ah, well, no, it’s certainly the state 
when it comes to filing a legal claim.

MARK RIENZI: But even there, the analysis from the court 
would largely be sincerity of the religious believer. In other words, 
I don’t think the court is likely to second guess the religious be-
liever who says, “I believe it is a deep violation of my religious 
faith to buy contraceptives for somebody.”  If the judge thinks 
that person is sincere, I think it’s going to be very difficult for the 
government to say it’s not a substantial burden because, oh, abor-
tion would be, but this isn’t. I think it’ll be fairly deferential. So, 
from that point of view, there would be no distinction, insofar as 
the legal claim is concerned.

THOMAS BANCHOFF: Let’s get three questions from the au-
dience 

AUDIENCE MEMBER: I’m an obstetrician gynecologist, and 
I’m one of the many people who testified at the hearings in prepa-
ration of what ended up as the contraceptive mandate. I’d like 
to go back to the fact that most people are entitled to all facts 
before they make an informed decision, whereas the mandate has 
narrowed the modalities for family planning to commodities for 

“When I think about conflicts between religious freedom and same-sex marriage, I think 
you can focus on a pretty small set of conflicts. So the deeply religious person who is the 

town clerk of marriage licenses, who says, “Based on my religion, I can’t be involved in facili-
tating anything that has to do with a same-sex marriage.” Well, theoretically, that person is in 
a position where they could be conflicting with someone else’s right to same-sex marriage. I 
don’t think you can say the same thing about someone who is a private wedding photogra-

pher who says, “You know what? That’s an event that I don’t want to go portray. I don’t want 
to be part of that. I’m a free person, too.  You can have your right to do what you want; I 

don’t want to be involved in it.” I think the same thing comes up in the healthcare context. 
And before we get to the HHS mandate stuff, the more traditional healthcare contexts in 
which this comes up, of course, is conscience clauses related to abortion. The most recent 

manifestation of that has actually been on things like emergency contraceptives, pharmacies, 
pharmacists who say, “I don’t want to participate in selling or dispensing that drug.” Again, 
I don’t think when a private pharmacist says, “I can’t be involved in that,” that that is really 
a conflict of rights. In other words, I don’t think, generally speaking, that the right to obtain 
Plan B, or the week after pill, or any of these drugs, I don’t think that the right to obtain it 

entails the right to force unwilling private individuals to give it to you. I think the right is the 
right to get it without the government stopping you. ”

Mark Rienzi
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which you can get money, some of which are quite harmful. I 
think that that is plain wrong. Before you foist only contracep-
tives or IUDs, all of which have known complications on people, 
or gadgets, or surgery, and you tell them that there is no other 
alternative because we’re not going to pay for any other, that’s 
wrong. Natural family planning is perfectly useful. It works, even 
though they have managed very often to suppress that informa-
tion. They still say there’s a 25 percent failure rate, which is pure 
rubbish. 

When you have truth that takes a beating like this, why are you 
talking about hiring rights when in fact what we’re talking about 
is not giving people informed choices to begin with?

Audience Member #10: Before I came here, I used to teach in a 
pontifical university in Rome where the university paid the state 
for each individual employee for their health care which explic-
itly included abortion services as well as contraception. Now, 
somehow that was considered perfectly acceptable to do even by 
pontifical institutions in Rome. I’m just wondering why it is that 
some similar understanding cannot be arrived at here. This is not 
a case of simply, you know, taxation. You give it to the govern-
ment, and they use it for what they want. This is specifically for 
healthcare, and it’s specifically stated that it includes abortion ser-
vices.  So I wonder whether our whole problem here is not the 
fact that we don’t have a single payer government health service.

THOMAS BANCHOFF: Yeah, it’s hard to translate these con-
troversies across national boundaries.  So maybe there are some 
reflections on that.  David?

DAVID NOVAK: At the risk of inserting myself among three 
lawyers, I would like to throw something out there. I’m curious if 
you would agree with this or not. I very much agree that we must 
break down this notion that there are religionists on this side and 
secularists on this side, and that it’s an either-or kind of situation.  
And I think that third position is the question of secularity. I 
think that both religious speakers and secularists would agree that 
there’s a certain area called secularity. Secularity minimally means 
that there are areas of life in which we cannot simply deduce from 
revealed precepts what ought to be done, that it’s left to human 
judgment, and even innovation. 

A mistake that I think that is made on both sides is that secularists 
will say that secularity must be deduced from a type of secular-
ism that is really de facto atheism, which means that we simply 
cannot in any way acknowledge a divine law giver under any cir-
cumstances. Religious people, on the other side, sometimes talk 

about natural law. But people should not talk about the natural 
law. They should always use the Latin, lex naturalis, because Latin 
doesn’t have a definite article. There is not the natural law; there 
are natural law ideas that in various traditions have certain over-
lapping concepts. But the notion of that as an entity, I would 
question.  Religious people make the same mistake assuming that 
from theistic premises we can deduce secularity and a kind of 
general revelation. I think that both sides have to affirm a secu-
larity, and both sides have to use their respective metaphysical 
positions to inform their interpretation of secularity, not deduce 
secularity therefrom.  

CATHLEEN KAVENY: Yes.  I think that makes sense, and I 
thank you for what you said about the natural law not being a 
monolithic thing.  That’s important.

THOMAS BANCHOFF: Does anyone have any knowledge of 
the pontifical university case?

MARK RIENZI: I don’t, but I would just say that that is an ar-
gument that comes up from time to time where some newspaper 
will find Catholic University X and say, “Well, aha, you’ve been 
funding it.” I would just point out, you know, at some level that 
points out that Catholics and Catholic institutions are humans 
and human institutions, and getting perfect accord among them 
is not all that likely.  But ultimately that should not be an ar-
gument for the government to make, i.e., I found some other 
Catholic over here that does it, therefore you don’t have the right 
to make that objection.

THOMAS BANCHOFF: And that argument has not entered 
into our debate, I don’t think.  It’s interesting. Those international 
cases don’t seem to be that relevant for the players in our debates.

CATHLEEN KAVENY: One of the benefits covered—I think 
it was by the Institute of Medicine addition—is breast feeding, 
lactation consultants, teaching women how to breast feed their 
children. I think that’s a very, very good thing, and I would sup-
port adding training in natural family planning as a benefit that 
should be covered along with the other benefits. I think that that’s 
a reasonable request to make. So that would be good. 

I think it is appropriate for Roman Catholics who are receiving 
all of this information from the bishops to say, well, you say this 
is against our teaching to pay for this, what about the Church in 
other countries?  The pontifical university, in Rome!  Could you 
please explain to us why the cooperation of evil analysis runs one 
way over there, and another way here?  I think it’s certainly some-
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thing that the Catholic community cannon should talk about.  
And David Novak, as always, is correct.

AUDIENCE MEMBER: I’d just like to add to the present dis-
cussion that what this reflects is the very powerful factors in our 
culture, in our politics, in our legal thinking, and increasingly 
in the way we do theology, to fit moral reasoning into a highly 
deductive pattern, and to place an enormous value on consis-
tency across cases. And that’s a reflection of very broad features 
of American culture and the fact is that the Church is operative 
in many different cultures, and it’s to the interest of the people 
who are promoting this particular style of theology to conceal 
that fact, or at least to soft pedal it.  And I think the objection is 
not in itself, should not be decisive of anything. It can be regarded 
as an incentive to further and more careful analysis.  But if we 
think that the Church operates in some kind of cultural vacuum 
and can be expected to arrive at the same results in Rwanda and 
Chicago, we’re deluding ourselves.

AUDIENCE MEMBER: We’ve talked about whether maybe 
rights, it’s good if they conflict, and we talked about maybe they 
really aren’t in conflict, but I guess what I’m still wondering about 
is the extent to which we presume that religious freedom is an 
absolute right. I think it’s a qualified right.  I happen to agree 
with the ICCPR [International Covenant on Civil and Political 
Rights] that freedom to manifest one’s religion or beliefs, and it is 
beliefs, too, may be subject to limitations prescribed by law and 
are necessary for those categories of public safety, order, health, 
morals, and the fundamental rights of freedoms of others. It 
sounds as though we’re not looking at the question to which the 
religious freedom right might be qualified, and I wondered if any 
of you had anything to say about that.

THOMAS BANCHOFF: Just to add to that, we heard this 
morning, Dignitatis Humanae also refers to the exercise of reli-
gious freedom within due limits, so that’s a kind of grey zone we 
may want to explore.

CATHLEEN KAVENY: I think I was trying to do that by talk-
ing about this battle of abstract rights, and that what is at stake 
is something that pertains to the common good. In the Catho-
lic tradition, the idea that a right would be trumped absolutely 
rather than qualified and fit in seems different.

MARC DEGIROLAMI: Let me just add, if I may, I think that’s 
true in the American legal tradition as well. I don’t think there’s 
any question. In fact, that’s part of the reason that we have con-
flict is that religious liberty is not an absolute right. If it were 

an absolute right, we wouldn’t have this panel. We would always 
win. And we don’t. In fact, religious liberty as a constitutional 
matter throughout the years that the Supreme Court has been 
ruling on these cases often loses. So it’s certainly the case that 
religious liberty is not an absolute right.  I can’t think of any right 
that’s an absolute right. Even life.

MARK RIENZI: Can I add one qualifier to that, which is as a 
matter of federal law, under the Religious Freedom Restoration 
Act, what you read from the international document is not the 
legal standard of federal law. The legal standard of federal law is 
that the government can only impose the burden if they have a 
compelling government interest, and if imposing that burden on 
the person is the least restrictive means of advancing that interest. 
So the federal statute toward law is actually a lot more protective 
of religion. I agree, it doesn’t make it an absolute right, but it’s 
much more protective than the international document.

AUDIENCE MEMBER: Reproduction, birth control, con-
traception, and abortion are framed in terms of women’s health 
and are said to touch on issues of gender identity, equality, and 
discrimination. These same categories are applied to educational 
institutions. The funding of women’s sports should be on a par 
with that of men’s unless an institution is private like Hillsdale 
and doesn’t accept any federal money. How do we then deal with 
institutions like Wellesley College, which do not allow men to be 
admitted and yet they receive federal money.  Isn’t this a contra-
diction?

MARK RIENZI: I don’t know the answer to the Wellesley Col-
lege question.  I would point out, interestingly, the HHS man-
date requires employers to pay for sterilization of women, but 
does not require them to pay for sterilization of men, so maybe 
there’s more of the inconsistency there.

AUDIENCE MEMBER: When a Catholic institution like a hos-
pital or an adoption agency is using money of its own, of course, 
it can establish its own rules.  When it seeks support from a fed-
eral source, do the rules of the game change? In other words, you 
accept the money on the terms of your funding agency? Is that 
a legitimate point of view, or is it rather, as I think the cardinal 
indicated this morning, we’ve been working very effectively in 
providing these services at a cost effective level for decades now, 
why should the rules change in that regard? You know the quality 
of our services, the social needs are there, and you run the risk, 
as happened in my own country of birth, that the Church, faced 
with the same dilemma from the Labor government, just basi-
cally said, “We were locked out of adoption services because we 
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don’t agree with what the Labor government has said,” and they 
opted out.  And everybody in that view, in my view, lost.  But I’d 
just like a quick reaction on that point.

MARK RIENZI: I think the answer is twofold. One, where the 
government is spending money, I think the government some-
times can attach strings to that money, but there are limits on the 
ways in which the government can attach strings. From my point 
of view, I agree with you: everybody loses if the Catholic Church 
can do 85 or 90 percent of the adoptions in town; it can help with 
the problem. The idea of saying, you won’t go with us a hundred 
percent of the way, therefore you’re not eligible to be here at all, 
strikes me as a bad policy idea. 

But it’s also worth pointing out that most of the restrictions we’ve 
been talking about, the HHS mandate, the restrictions on phar-
macies and pharmacists, have nothing at all to do with accep-
tance of federal funds. In other words, the mandate that you have 
to give the contraceptive insurance has nothing at all to do with 
whether you accept federal funds or you don’t accept the federal 
funds. If you’re here and you’re in business, you’re providing what 
is mandated.

KELLY THOMAS (Georgetown University, SFS’15): One of 
the panelists brought up how a lot of the HHS mandate discus-
sion has been turned into a women’s rights issue.  How do you 
propose going forward in terms of asking for compromises in 
policy from the government?  How can it be brought back to 
a rights issue and not just a women’s rights issue? How do you 
phrase it in such a way that you don’t come across as anti-wom-
en? I know people who have been defending religious freedom 
have taken a lot of heat for that, so how would you propose 
going forward and getting it back to that essential issue without 
coming across as anti-women?

ROGER TRIGG (Oxford University): I think Cathy originally 
suggested there was perhaps a religious freedom argument for 
people who in fact wanted not to oppose the contraceptive man-
date because they had different beliefs perhaps based on natural 
law.  But that doesn’t seem to me to apply because the issue isn’t 
what people do, i.e., are we going to allow people to act in this 
way, get contraception? The question is who pays for it?  Should 
we pay for what they want to do?  

I think it’s a very dangerous argument that the state should be 
providing all of this, or should insist that these things be provid-
ed. I say that because I come from Britain where we have a na-
tional health service that has now gotten to the point of actually 

being quite willing to accept contraceptives being encouraged 
for children under the age of 16 in schools without their parents’ 
knowledge. So the state is taking over, undermining family life.  
I don’t think one even has to think contraception is wrong to be 
worried about that.  So the two things seem to be two different 
arguments.

DAVID NOVAK: I find the comments from Mark and Marc 
to be very helpful, but I want to push just a little. You are try-
ing to do a bifurcation between when the government is and 
is not involved, and then you give a series of examples, all of 
which I thought were drawn to make your case kind of easy. 
Take the pharmacy availability, for instance. There are number 
of locations in the country where there aren’t 36 CVSes. There 
may be one pharmacy in town, and a woman is raped, or for 
whatever reason, just needs to get the morning after pill—she 
is poor, doesn’t have easy access to a car, or transportation, etc.  
You’re talking about a real burden now.  Walk us through how 
you think about that situation in terms of the analysis that you 

Mark Rienzi
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were discussing before.  And Cathy, I don’t know if you want to 
join on that one also.

MARK RIENZI:  On the question about religious freedom of 
employees, I have to say, I disagree with that construct. My boss 
is in the back of the room. I don’t view myself as having free 
speech rights, vis-à-vis my boss, because I work at a private insti-
tution.  I cannot be discriminated against because of my religion 
under Title VII; that’s true.  But I don’t think every time my 
employer chooses not to buy me something, whether it’s because 
I want to go out and read the Qur’an or some other book, it is an 
infringement on my religious liberty that my employer chooses 
not to pay for something. I don’t think that’s imposing anything 
on me. I get my salary.  I’m a free person; I can do what I want. 

In terms of how not to be anti-woman, I think that’s hard, frank-
ly, because of the way the issue is spun in the media. I viewed 
the entire [Democratic] convention last week as largely pushed 
toward making clear that anybody who disagrees on this issue 
is in fact anti-woman. I think it’s flagrantly and obviously not 
true.  One thing I like about litigating, frankly, is that when you 
get in front of a judge, the “oh, you’re anti-woman” argument 
really fades away, and you get down to more the type of argu-
ments Cathy was making where the government has to lay out 
its claim and say, “Here is why we’re doing what we’re doing, 
and here is why we think it passes constitutional or statutory 
muster.” I think the truth is when they’re actually forced to do 
that, the government’s going to have a very bad win-loss record 
on this case. 

To get to the last question on the really remote pharmacy issue, 
one, that’s one or two percent. That’s not the majority of phar-
macies. And these laws apply to all of them. So if the govern-
ment was actually just concerned about that I would be much 
more sympathetic to a regulation that just spoke in those terms, 
as opposed to one that regulates everybody. But even in those 
terms, it seems to me that if the government’s view is that there 
is a compelling need for people in location X to have a certain 
service, then the right response is for the government to provide 
it, or the government to work with willing providers to provide 
it. In other words, if there’s no one who’s willing to provide an 
abortion in a rural state X, to me, the much better response is, if 
the government thinks that’s a problem, the government ought 
to provide someone there. If Planned Parenthood thinks that’s a 
problem, Planned Parenthood, the willing provider, ought to go 
there. When we look at counties that have no one who will deliv-
er a baby, and there are plenty of places where you would have to 
go 50, 60 miles to get to an OBGYN to deliver a baby, we never 

talk about that issue as those doctors who, for financial reasons, 
stop doing it, infringing the rights of anybody else. Nobody ever 
talks about that as an infringement of anyone else’s rights. Be-
cause people choosing not to facilitate your own choices, choos-
ing not to give you that service, choosing not to be involved for 
financial reasons, we all just accept. We say that’s fine. We only 
call it a big conflict of rights when it’s religion. I agree; those are 
tougher cases. I still think the right answer is, in those cases, the 
government ought to find a way to provide it, and that ought to 
be the preferred way rather than telling individuals, you can’t be 
in this business unless you’re willing to do X.

CATHLEEN KAVENY: I think that what’s at stake here in 
America is an enormous social experiment, and I guess I disagree 
with you, Professor Trigg, about whether or not it’s good.  I think 
what’s at stake is trying to provide a basic package of benefits to 
everybody in this country, a minimum benefits package. That 
package is going to have to be defined by someone, and it’s going 
to be defined by the Institute of Medicine, and then the HHS, 
and by groups that are responsible in a democratic way to those 
people who elected them. I recognize that this idea of national-
izing medical care can go too far, and maybe in England, it has 
gone too far, but the idea of having a basic benefits package is a 
good one, in my view. 

On the rights of employers vis-à-vis employees, I think the ques-
tion is, look how difficult it is to get employment.  Many people 
are forced to work in places, not forced literally, but pressured 
by financial exigencies to work in places where they can get a 
job. For me, the question is, is there a basic set of benefits that 
should be available to you no matter where you work? No matter 
what kind of employer you worked for? I worry that this argu-
ment about religious freedom will eventually chip away at the 
ideal of a mandate altogether. If I don’t want to provide smoking 
counseling because I think you should be able to quit on your 
own, should I be able to refuse to provide counseling? A lot of 
these services in the basic benefits package may be objected to on 
various grounds by all sorts of people. Are we getting rid of the 
notion of a mandated benefits package? I think that sentence I 
quoted from United States v. Lee points to the fact that it is not 
just the religious liberty of the employer at stake; we also have 
to consider the liberty and wellbeing of employees. Insurance 
policies with contraceptive coverage are cheaper than policies 
without it because childbirth is more expensive than preventing 
pregnancy.  So I may even be paying more as an employee for a 
policy that doesn’t cover the contraception I need. My propor-
tional contribution is higher, in effect subsidizing my employer’s 
religious beliefs. Try to think about how it looks at all different 
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levels: the government level, which represents all of us and some 
sort of common morality; the level of the employer, whose abili-
ty to shape the religious and moral lives of his employees is solely 
due to the fact that he’s made a lot of money and is employing 
them; and then the employee level. 
So I think we’ve got to break down 
the analysis and see the religious 
liberty at every level. 

I do worry about comparisons. 
One of the cases that came up in the 
bishop’s letter on religious liberty 
was the USCCB Migrant and Ref-
ugee Services group was deemed 
ineligible for a government con-
tract to care for the migrant work-
ers because they wouldn’t refer for 
abortion or contraception. A lot of 
these women were in very difficult 
circumstances. They were victims 
of sexual trafficking in some cases, 
and the Catholic group did a tre-
mendously good job of caring for 
them, the best job. But it wouldn’t 
tell them about all services that 
were available to them legally, and 
protected, whether you agree or 
not, by the Constitution. And the 
Church objected to the fact that 
they weren’t allowed to participate 
because they wouldn’t refer for cer-
tain services. This is a hard case.  
But how would we feel, and what 
would be the difference if a group 
called “Atheist Relief Services” also 
did a really great job of taking care 
of these migrants, but refused to 
refer them to church groups or 
counseling groups that are based in 
churches, synagogues, or mosques 
because they think religion itself 
is harmful and misguided? Under 
those circumstances, wouldn’t the 
bishops want the government to 
say, “Hey, if you’re not willing at least to tell where somebody can 
get something that they might need, and that’s a constitutionally 
protected activity service, we can’t give you the government con-
tract?” So I think that refusal to refer for services is a lot harder 

question than refusal to provide them.

MARC DEGIROLAMI: So I’ll just conclude, and my answers 
will be directed at the young woman who asked a question 

about how do we reframe the de-
bate? There’s been a lot of talk about 
reframing, reframe the discussion 
so that we’re talking about religious 
rights as opposed to women’s rights.  
And I’m sorry to be bleak, but I don’t 
think that it’s possible to do this.  I 
think that there is no reframing. The 
reason why there’s no reframing is 
that behind the rhetoric that Demo-
cratic and Republican convention 
speeches represent are true and real 
beliefs about the different ways that 
we ought to rank values and conflict.  
So we’ve got the rhetoric of women’s 
health, if you want to call it that, 
but it seems to me that that isn’t just 
rhetoric. That’s what a lot of people 
believe is a primary, if not an absolute 
value. And the people that believe 
that also believe that, when religious 
liberty concerns come into conflict 
with rights to women’s health, charac-
terized in that way, those rights ought 
to, as a general matter, be subordi-
nated. Other people disagree. The 
rhetoric coming out of the Republi-
can convention is different.

So there is no simple answer about 
just reframing or shifting the rheto-
ric because behind the rhetoric stand 
true and deep and irreconcilable con-
flicts, and that’s why, ultimately, I 
think I agree with Mark that one of 
the best ways to resolve these matters 
to the extent they can be resolved to 
reach compromise is through law.

“I think that there is no reframing. 
The reason why there’s no refram-
ing is that behind the rhetoric that 
Democratic and Republican con-
vention speeches represent are true 
and real beliefs about the different 
ways that we ought to rank values 

and conflict.  So we’ve got the rheto-
ric of women’s health, if you want to 
call it that, but it seems to me that 
that isn’t just rhetoric. That’s what 
a lot of people believe is a primary, 
if not an absolute value. And the 

people that believe that also believe 
that, when religious liberty concerns 

come into conflict with rights to 
women’s health, characterized in 
that way, those rights ought to, as 
a general matter, be subordinated. 
Other people disagree. The rheto-
ric coming out of the Republican 
convention is different. So there is 

no simple answer about just refram-
ing or shifting the rhetoric because 
behind the rhetoric stand true and 
deep and irreconcilable conflicts, 

and that’s why, ultimately…one of 
the best ways to resolve these matters 
to the extent they can be resolved to 
reach compromise is through law. ”

Marc DeGirolami
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