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About the Berkley Center for Religion, Peace & World Affairs

The Berkley Center for Religion, Peace, and World Affairs at Georgetown University, created within the Office 
of the President in 2006, is dedicated to the interdisciplinary study of religion, ethics, and public life. Through 
research, teaching, and service, the center explores global challenges of democracy and human rights; economic 
and social development; international diplomacy; and interreligious understanding. Two premises guide the 
center’s work: that a deep examination of faith and values is critical to address these challenges, and that the open 
engagement of religious and cultural traditions with one another can promote peace. 

About the Religious Freedom Project

The Religious Freedom Project (RFP) at Georgetown University’s Berkley Center for Religion, Peace, and 
World Affairs began in January 2011 with the generous support of the John Templeton Foundation. The 
RFP is the nation’s only university-based program devoted exclusively to the analysis of religious freedom, 
a basic human right restricted in many parts of the world. Our team of interdisciplinary scholars examines 
different understandings of religious liberty as it relates to other fundamental freedoms; its importance for 
democracy; and its role in social and economic development, international diplomacy, and the struggle 
against violent religious extremism. Our target audiences are the academy, the media, policymakers, and 
the general public, both here and abroad. For more information about the RFP’s research, teaching, publi-
cations, conferences, and workshops, visit http://berkleycenter.georgetown.edu/rfp. 
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On March 22, 2012, the Religious Freedom Project convened four of the nation’s top first amendment scholars to debate a 
highly contentious and vitally important issue: the religious freedom implications of what has become known as the “HHS 
mandate.” That mandate—part of the Obama administration’s signature legislation, the Patient Protection and Affordable Care 
Act of 2010—requires that most insurance plans cover certain services that are styled “preventive healthcare.” They include 
immunizations, screenings for infants and children, and breastfeeding support. More controversially, the HHS mandate re-
quires coverage for all “Food and Drug Administration approved contraceptive methods [and] sterilization procedures …for all 
women with reproductive capacity.” Some of the approved contraceptive methods can induce abortions. 

The controversy has focused on two primary issues. First, some religious persons and institutions believe that being required to 
pay for contraception, sterilization, or abortion is unacceptable because they view one or all of these acts as morally illicit. These 
objectors claim a serious burden to their religious freedom if they are required, as part of a mandated insurance scheme, to pay 
for such services. Second, while the HHS mandate includes a religious employer exemption for institutions that serve persons 
of the same religion, some consider the exemption far too narrow because it does not include religiously-affiliated social service 
organizations such as hospitals, religiously-affiliated colleges, or religious individuals who own businesses, all of whom serve 
persons without regard for their religious identity. Such organizations and individuals would be required to provide the services 
to which they object. 

The debate focused on key questions arising from these two issues. What does the HHS mandate mean for the nation’s historic 
commitment to religious freedom? Given that some religions teach that one or more of these services are morally disordered 
and deeply sinful, what accommodations, if any, should be made for them or their adherents? If exemptions from the mandate 
are to be granted, what kinds of religious entities or individuals should be exempted? How does the First Amendment to the 
Constitution apply to this debate? Do statutes like the Religious Freedom Restoration Act require accommodations for religious 
objectors to the HHS mandate?

Our four eminent scholars debated these and similar questions vigorously, respectfully, and with good humor. We think you’ll 
find this edited transcript of their remarks highly entertaining and enlightening.  

Introduction
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Program

Panelists:  Helen Alvaré, Associate Professor of Law, George Mason 
  University School of Law

  Michael McConnell, Richard and Frances Mallery Professor of   
  Law,  Stanford University Law School

  Melissa Rogers, Director, Center for Religion and Public  
  Affairs, Wake Forest University School of Divinity

  Martin Lederman, Associate Professor of Law, Georgetown  
  University Law Center

Moderator: Michael Kessler, Associate Director, Berkley Center for Religion,   
  Peace, and World Affairs, Georgetown University
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MICHAEL KESSLER: This discussion is part of a wider conver-
sation about important issues of healthcare, needs and costs, in-
dividual autonomy, and contested social and personal goods. The 
panel’s focus is one slice of these issues: the claims about violations of 
religious freedom that have been raised under the regulations imple-
mented by the Department of Health and Human Services under 
the Affordable Care Act. 

On March 23, 2010, the Patient Protection and Affordable Care 
Act was enacted, which made changes to federal regulations about 
health insurance issuers offering group or individual health insurance 
coverage. In August 2011, HHS issued an interim final rule under 
the authority of that law that indicated that most health insurance 
plans would be required to cover preventive services for women, in-
cluding contraceptive services, without any copay, co-insurance, or 
deductible. In that rule, the HHS authorized the Health Resources 
and Services Administration to exempt “certain religious employers” 
and gave a four-part test that was more narrow than other govern-
ment tests about what constitutes a religious employer.

The net effect of that was that certain kinds of religiously affiliated 
organizations, such as Catholic charities and certain religiously affili-
ated universities and schools, would not qualify under the exemp-
tion. On January 20, 2012, HHS issued a statement and further 
announcement that “after evaluating comments, we have decided 
to add an additional element to the final rule. Nonprofit employers 
who, based on religious beliefs, do not currently provide contracep-
tive coverage in their insurance plan, will be provided an additional 
year until August 2013 to comply with the new law. Employers 
wishing to take advantage of the additional year must certify that 
they qualify for the delayed implementation.” 

The responses, which had been growing already to the August is-
suance of the rule, were vigorous. Most notably, Timothy Cardinal 
Dolan, president of the US Conference of Catholic Bishops, stated: 
“To force American citizens to choose between violating their con-
sciences and foregoing their healthcare is literally unconscionable. It 
is as much an attack on access to healthcare as on religious freedom. 
Historically this represents a challenge and a compromise of our re-
ligious liberty.” As you know, a vigorous debate ensued. 

On February 7, as the reactions heated up, David Axelrod, a senior 
advisor to the president, gave an interview in which he indicated that 
the White House was going to look for a way to move forward that 
both guaranteed access for these kinds of coverages and respected 
the prerogatives of religious institutions. That compromise came on 
February 10 wherein President Obama indicated that there would 
be changes to the way the contraceptive coverage was provided by 
the insurance companies, to distinguish between the religious em-
ployer paying for it directly, to satisfy some of the objections.

The bishops responded to this with a statement that suggested it 
needed to undergo “careful moral analysis.” They continued to raise 
a number of objections. On March 14, they issued a statement af-
ter a meeting that identified continuing problems with the HHS 
mandate and called it: “An unwarranted government definition of 
religion. A mandate to act against our teachings and a violation of 
personal civil rights.” Then, HHS released a new advanced notice of 
proposed rule-making on Preventive Services Policy that seems to 
indicate a further opening of the doors and changes to come, mostly 
centered around the questions of how to provide for the mandate 
about contraception, issues related to self-insurers, and questions 
about the religious employer definition, among other issues.
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Our topic, at once more narrow and more gigantic, is about the pres-
ent state of the law regarding the free exercise of religion and how the 
debate over healthcare has provoked a fresh inquiry into how reli-
gious claims of conscience intersect with generally applicable laws. If 
the government has deemed it essential to cover the kinds of services 
that HHS has determined are important for public healthcare, what 
does it matter if some citizens claim that these services violate their 
conscience and religious belief and identity? How is a regulation, 
such as the HHS mandate, a violation of religious freedom and if it 
is considered to be, how should the state respond? Does the current 
state of religious freedom law necessitate or merely allow for accom-
modations? If exemptions are permissible or necessitated, what are 
the limits of these accommodations? When a mandate created by 
the legislature and regulators through the political process is deemed 
to be an important policy goal, when does that public goal outweigh 
religious claims for exemptions? 

The first panelist will be Helen M. Alvaré, associate professor of 
law at the George Mason University School of Law. Second will 
be Michael McConnell, Richard and Francis Mallory Professor of 
Law at Stanford University Law Center, and director of the Stanford 
Constitutional Law Center. Speaking third will be Melissa Rogers, 
director of the Center for Religion and Public Affairs at Wake Forest 
University School of Divinity, and a non-resident senior fellow with 
Government Studies at the Brookings Institution. Fourth will be 
Martin Lederman, associate professor of law at Georgetown Univer-

sity Law Center in Washington, D.C. 

HELEN ALVARÉ: I come to you with the perspective not only of 
someone who has been an employee of a couple of Catholic institu-
tions, a professor of law and religion and family law, but as one who 
has also acted as an attorney for various Catholic entities. I am going 
to be talking about how the Catholic Church might understand the 
burden placed on its religious freedom by this mandate, in particular 
its interference with the governance of the Church’s internal affairs, 
and the lack of a rational, let alone compelling, government interest, 
in making contraception marginally easier to access as a response to 
women’s health needs. I will also address possible animus against the 
Catholic position of contraception, and the value of preserving the 
Church’s witness in law, via a granted exemption here. I will present 
a timeline, which weaves together information about the Church’s 
constant teaching in this area, how religious institutions have played 
a crucial role in preserving it, and the correlations between federal 
government-protected expansion of birth control and increased 
rates of every problem that the government claims that its program 
is trying to correct. 

The pill hit the scene in 1960 when non-marital birth rates were 
about five percent. Much like the federal government today, its sup-
porters proposed it would solve problems like non-marital births, 
unintended pregnancies, and abortions. In 1965, the Supreme 
Court holds the right of married persons to access contraception 

Helen Alvaré
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in Griswald vs. Connecticut. This right was extended to single per-
sons in Eisenstat vs. Baird in 1972. In 1968, Pope Paul VI issues the 
encyclical letter Humanae Vitae, upholding the Church’s constant 
teaching on contraception on the grounds that it protects the nature 
of sexual intercourse, which is both to bond couples and to create 
children.

Humanae Vitae predicts, at that time, that widespread practice of 
contraception will lead to more non-marital sex, the objectification 
of women, and the likely exercise of a frightening degree of power 
in the hands of governments who will attempt to impose their will 
on populations to solve certain social problems. Two years later in 
1970, the federal government gives us Title 10, directed to birth 
control for the poor, although not all of it is means-tested. Today we 
have about five million people, about 30 percent of them over the 
poverty line, receiving contraception 
from the federal government at 4,300 
service centers at an expenditure of 
$317 million.

To expand on that a little more, you 
also have Medicaid, which pays 90 
percent of birth control costs for the 
poor and many states supplement the 
last 10 percent. You add the Maternal 
and Child Health Block Grant fund-
ing 610 school-linked clinics. You 
have community health centers serv-
ing 20 million Americans today. The 
New England Journal of Medicine 
predicts that will rise to 40 million 
providing birth control on a sliding 
scale basis. And then of course, you have the hundreds of millions 
of dollars given by federal and state governments to Planned Parent-
hood subsidizing birth control. 

What are the data regarding the evils the government is anxious to 
prevent in connection with women’s health? It looks like unintend-
ed pregnancies went from about 33 percent in the 1960’s to about 
50 percent today. Abortions rose to 1.6 million before settling at a 
plateau of about 1.3 million per year. And according to a 2008 De-
partment of Health and Human Services publication, non-marital 
childbearing has increased among every age and social class. Today it 
is up to 41 percent of all births in the United States. Economists and 
psychologists looking at the law and correlating it with their own 
theories have said that in addition to the fact that birth control fails 
regularly, it seems to have inspired a well known phenomenon called 
‘risk compensation’ where people are increasingly willing to under-

take risky behavior if they believe technology will save them. This 
has been also correlated in some of the most famous articles on the 
subject by Nobel prize-winning economists who write of how the 
changes in the sex, mating and marriage market immiserate women. 

From 1973 to 2009, we begin a steady stream of federal conscience 
protection laws, which protect both institutions and individuals 
from being forced to perform or cooperate with medical services 
they object to based upon religious or moral conscience in connec-
tion with a wide variety of federal programs, mandates, and fund-
ing. These protections are very, very similar, in some cases identical, 
with the protections proposed by the Fortenberry and Blunt bills in 
response to the current HHS mandate.

From 1978 through 1982, John Paul II develops the Theology of 
the Body, the first Wednesday audi-
ences of that Pope, which is perhaps 
the most detailed and compelling case 
for the preservation of the link between 
sexual intercourse, permanent commit-
ment between a man and a woman, and 
procreation. I believe the fruits of this 
continuing confluence of legal protec-
tion for conscience and a flourishing 
intellectual support for the Church’s 
teaching led at that point to a revival of 
intellectual and pastoral and personal 
attention to matters of human sexual-
ity, including contraception in Catholic 
institutions. I do not have time to go 
through all of them but one could say in 
fact that in many Catholic institutions, 

such as hospitals and universities, the refusal to insure for contra-
ception is the single clearest statement the Church makes in those 
institutions.

As part of this revival, you have documents from bishops. You have 
study groups. You have high schools taking up Theology of the 
Body curricula. You have large women’s groups promoting the The-
ology of Body to a widespread audience of women. This has also 
born fruit in Catholic universities and hospitals and other settings 
where conversations about the Church’s teachings on human sexual-
ity have flourished.

We now come to the mandate today. It was instigated by recom-
mendations from a panel at the Institute of Medicine, which was a 
stacked panel of abortion advocates. This report drew on the 1995 
Guttmacher Institute report on what the federal government should 

“The shape of the conscience 
protection that the Church is 
calling for ought to include all 

religious institutions and  
individuals, in light of the prior 
experience that the Church is 
a leavening institution raising 

questions about women’s health 
and human sexuality that  

others are not raising.”

Helen Alvaré
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do about contraception, which used language hauntingly identical 
to the language coming out of HHS today. This Institute of Medi-
cine report was issued and in its recommendation for contracep-
tion, early abortifacients and sterilization, it relied on documents 
published by Planned Parenthood, the Alan Guttmacher Institute, 
and others, suggesting that contraception was necessary for women’s 
health. The report completely ignored all the evidence in law, eco-
nomics, and psychology being put out for the last 30 years about 
the relationship between government action and the immiseration 
of women via more out of wedlock pregnancies, births, abortions, 
sexually transmitted infections, and unwilling sexual encounters. 
The Institute of Medicine made its recommendations in a context 
where insurance covers birth control for the most part. Poor women 
report they are not denied access to it.

Furthermore, thousands of exemptions are granted to other groups. 
In fact, it is estimated that millions of Americans will be exempt 
from the entire healthcare law, including this preventive healthcare 
mandate. 

Regarding some of the issues that are raised by this factual timeline 
for our current legal questioning, there is the question about the 
burden on Catholic institutions. Theologians are writing about this 
extensively right now, about the degree of cooperation that will be 
required in institutions if the mandate goes through. They are also 
talking about the fact that there 
is another question raised by the 
prospect of all Catholic institu-
tions and individuals in the Unit-
ed States buckling under such a 
mandate and the scandal that 
that would give. Then of course, 
there is the question of the ne-
cessity of fighting the mandate 
because the situation today may 
not be that of tomorrow. If the 
Catholic Church does not fight it, what is to stop further violations 
of conscience? There is also the question that even if you set this 
aside, the government has interfered with churches’ constitutional 
right not to have their internal affairs changed by the government. 

The Catholic Church is an institution that sees outreach to non-
coreligionists as mandatory. The language of Deus Caritas Est, 
Benedict XVI’s first encyclical, says that as a community the church 
must practice love. Love needs to be organized, as ordered service 
to the community. Charity is not a welfare activity, which could 
equally well be left to others, but it is a part of the Church’s nature 
and an indispensable exercise of her very being. There is also the 

question of the mandate deliberately drawing lines between institu-
tions who feel they must serve the public in order to be who they are 
as a religion and institutions who do not feel that way.

There is also the final question of the possibility of animus in this 
regulation. The government has adopted a position put forward in 
Alan Guttmacher’s terms, knowing the hundreds of thousands of 
comments that have come its way, and it has not regarded the bur-
den it would place on the Church, knowing the absence of prior 
difficulties in this regard. As such, the shape of the conscience pro-
tection that the Church is calling for ought to include all religious 
institutions and individuals, in light of the prior experience that the 
Church is a leavening institution raising questions about women’s 
health and human sexuality that others are not raising; in light of 
the great burden it would constitute on the Church to cooperate 
with this regulation; and in light of getting the government out of 
the internal affairs of the Church. 

MICHAEL MCCONNELL: I am not a Roman Catholic and I 
do not share the Church’s theology with respect to contraception. I 
am here because of my interest and commitment to religious liberty. 
To my mind the issue here is not related to the specifics of the man-
date, but rather to the unprecedented decision to require not only 
religious institutions but also other Americans to pay for something 
that they regard as deeply contrary to their beliefs. 

There are two bodies of law that are 
applicable to this question: statutory 
and constitutional. The main statu-
tory constraint here is the Religious 
Freedom Restoration Act, which was 
passed in 1993, and signed by Presi-
dent Clinton. That law stipulates that 
whenever actions of the federal gov-
ernment impose a substantial burden 
on the exercise of religion, they can be 

sustained only if they are the least restrictive means of achieving a 
compelling governmental interest. 

Firstly, is this regulation a substantial burden on the exercise of re-
ligion? And secondly, is it a narrowly tailored means of serving an 
important governmental purpose? In addition to that, there are the 
free exercise and establishment clauses of the First Amendment, 
which are guarantees of religious freedom. Just a few months ago 
the United States Supreme Court rendered a remarkably powerful, 
unanimous decision in Hosanna-Tabor vs. EEOC re-emphasizing 
the protection that religious institutions have for being able to 
make decisions important to their beliefs and their mission. It was 

“I do not think that there can be 
much doubt that requiring a religious  
institution to pay for services that it 

regards as immoral or evil is a burden 
on the exercise of religion.”

Michael McConnell
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a unanimous decision, I might add, rejecting the argument of the 
Justice Department and this administration, that the free exercise 
and establishment clause provided no special protection to religious 
institutions at all. Interestingly, even Justice Kagan, who had been 

the solicitor general not that long ago, joined in an opinion em-
phatically rejecting that argument, calling it “remarkable”, which is 
judge-speak for “really out of line.” I wonder if this contraceptive 
mandate is not a product of the same kind of legal thinking that 
went into the Justice Department’s brief.

Let me begin first with the burden. I do not think that there can 
be much doubt that requiring a religious institution to pay for ser-
vices that it regards as immoral or evil is a burden on the exercise of 
religion. That seems to me to be rather obvious but let me give an 
analogy. I have no doubt that the federal government can make con-
traceptive services and sterilization and abortifacients available, as a 
matter of federal policy. The analogy here is to making war. I have 
no doubt that the federal government has a right to have a military 
establishment and to make war. It can use tax money that comes 
into the general treasury to do that, even though many Americans 
have a religious and sometimes non-religious moral objection to 
warfare. What the federal government cannot do is require religious 
institutions or conscientiously objecting individual citizens to make 
war for them. They cannot conscript the churches of America into 
assisting in the war effort. Throughout American history, we have 
always provided exemptions for religious conscientious objectors in 
this regard.

Similarly, it is not that there is any restriction on the federal govern-
ment in pursuing its particular understanding of healthcare services 
in America. It is that they cannot conscript religious institutions and 
individuals into carrying out that program for them. I think that the 

administration’s policy actual-
ly acknowledges that that is so. 
Because, from the beginning 
and even before the controver-
sy, the administration exempt-
ed some religious institutions 
precisely on the ground that 
they did understand that this 
would be a burden on their 
religious conscience. How-
ever, it only exempted those 
religious institutions that pri-
marily serve members of the 
same religion. They initially 
called this a “houses of wor-
ship” exception, as if churches 
in America did not do things 
like run soup kitchens, adop-
tion services, international aid 
relief, aid for the poor, hospi-

tals, schools and so forth. It is as if churches were only places where 
people retreat on Sunday mornings in order to talk among them-
selves. If you leaf through some of the rhetoric that comes from the 
administration on the subject, they actually very rarely refer to the 
exercise of religion. They speak instead of the freedom to worship, 
as if religion is just about worship rather than serving God in all the 
manifest ways in which religious institutions do so.

After the commotion, and under a great deal of political heat, the 
president announced that there would be a so-called compromise. 
First of all, we have not yet seen the compromise. The present rule 
is a final rule and it is in effect. There is a proposed rule-making 
which does nothing other than make a suggestion and ask people to 
make comments on how we can possibly provide free services of this 
sort to employees of religious institutions without anybody having 
to pay for it. My guess is that Economics 101 will kick in at some 
point and they will realize that is not a possible proposition. In the 
meantime, we have regulations that are final and in place, requiring 
religious institutions to submit. 

Let us think about the compromise for just a moment. As I under-
stand it, the idea is that the healthcare policies that religious institu-
tions provide will not themselves have to cover the objectionable 
services, but individuals who are covered can call the insurance com-

Michael McConnell



10 RELIGIOUS FREEDOM PROJECT - MARCH 2012BERKLEY CENTER FOR RELIGION, PEACE & WORLD AFFAIRS AT GEORGETOWN UNIVERSITY

pany and add an additional rider to that policy. It is only by virtue of 
being covered by that policy that they have the right to do this. They 
get to add to that policy these additional services at no cost. Now 
I submit to you that that is no different in substance whatsoever 
because the policies still cover everything that the individuals are 
entitled to. I would say it is a fig leaf, but I think that this proposal 
actually gives fig leaves a bad name. It is sometimes said that the way 
this works is that providing these preventive services will actually 
save the insurance companies money 
and therefore they really do not need 
to charge for them. I think that that is 
a rather bizarre economic argument. If 
that were so, then we would not have 
to have a contraceptive mandate any-
way because profit-making insurance 
companies, wanting to save money, 
would be handing out contraceptives 
for free without anybody telling them 
to. 

Take, for example, other prescription 
drugs, for which copayments are re-
quired under most healthcare plans. For some reason the adminis-
tration believes that there should be an exception for contraceptive 
drugs and no copayments. I can see no justification for that other 
than possibly a giveaway to drug companies, who will be able to 
profit from that. For example, I take blood pressure medication. But 
do they give it to me for free? It would save them money because 
the blood pressure medicine is cheaper than the heart attack that I 
might very well have. But no, they do not give that to me for free. 
The money for contraceptive coverage is going to come from some-
where and the only place that it will come from is the premium that 
is paid for the coverage. So it seems to me quite clear that even with 
the so-called compromise, this proposal places a substantial burden 
on the religious institutions.

Let us then ask what the governmental interest is. It seems to me 
quite clear that all of this is about cost shifting. Instead of the govern-
ment itself providing the service it thinks is important, it is trying to 
shift the cost onto employers including religious employers, which is 
not a compelling governmental interest at all. But in law, how do we 
make the judgment as to when interests are compelling? It is a very 
sort of political, subjective question. We ask whether other institu-
tions in similar circumstances insist upon the same thing because 
if something is truly compelling, then in other analogous circum-
stances, the government is going to be taking the same view. 

First of all, many states already have contraceptive mandates, but 

none of them impose them in the same sweeping, exception-less 
way that this proposal does. Most of them allow religious employers 
to self-insure and thereby not provide the contraceptive coverage. 
If you look at past proposals, when Hillary Clinton tried to work 
toward a similar health program back in the Clinton administration, 
the version of that bill that passed the Senate Finance Committee 
included a very broad religious accommodation. If it was okay back 
in 1994 in the Clinton Administration, I do not know why it is not 

permissible or a reasonable ac-
commodation today. And in fact, 
if you look at the whole panoply 
of federal healthcare laws, to my 
knowledge every one of them 
that potentially might infringe 
upon religious conscience has an 
exception.

What is more, even this rule has 
exceptions that affect millions of 
people. If it were a compelling 
governmental interest to make 
sure that every employee gets this 

kind of coverage, there would not be, for example, the exceptions 
for houses of worship. There would not be the exceptions for grand-
fathered policies. Literally millions of Americans will still have the 
same coverage as before with no contraceptive mandate attached. 
If it is okay to exempt millions of people in order to comply with a 
political promise made by the president, I suggest to you it is okay 
to exempt religious institutions. 

How else could the government achieve its goals? Under the Re-
ligious Freedom Restoration Act they have to use the least restric-
tive means of doing it. They can expand the programs that Helen 
Alvaré referred to. Title 10 already provides low cost contraceptives 
to millions and millions of people. Let the government expand its 
programs if that is the purpose. But it should not require churches, 
for whom this is a moral evil, to do it for them. 

MELISSA ROGERS: I will focus on the issue of religious organiza-
tions in the employment context. Two important principles here are 
honoring the objections of religious organizations to pay for or pro-
vide contraceptive services and the need for the government to be 
attentive to the impact of accommodations on non-beneficiaries of 
the accommodations; in this case that would include women work-
ing for objecting religious employers. 

In my view, if the federal government forces religious organizations 
to pay for or provide contraceptive coverage when they object to 

“Instead of the government itself  
providing the service it thinks is  

important, it is trying to shift the cost 
onto employers including religious  

employers, which is not a compelling 
governmental interest at all.”

Michael McConnell
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contraception, it would not only be bad public policy, but, as Pro-
fessor McConnell explained, it would create violations of the federal 
Religious Freedom Restoration Act (RFRA). As he said, that act says 
that the government cannot place a substantial burden on religious 
exercise unless it has a compelling interest for doing so and is using 
the means that are the least restrictive of religious exercise. This, as 
was mentioned, is a very tough standard and rightly so, because reli-
gious exercise and the ability to practice our faith as we see fit, rather 
than as government sees fit, is a fundamental human right. Religious 
freedom received greater protection in years past from the Supreme 
Court. Thankfully now it is protected through a federal statute, as 
the Supreme Court has been less protective of that right. 

Even assuming that there is a compelling state interest in this case, 
in expanding contraceptive coverage as widely as possible, I do not 
think the current regulation would be the least restrictive means of 
promoting that compelling interest. There could be other entities 
independent of the religious organization that could provide that 
coverage, rather than having to force the religious organization to do 
so. Even if this regulation, however, did not cause what some would 
consider to be a violation of RFRA, I think that the government 
does well when it seeks to accommodate burdens that might fall 
short of substantial burdens.

The government cannot and should not grant every accommoda-
tion of free exercise rights, especially the ones that fall short of sub-
stantial burdens. But we do have a great tradition in America of the 
government trying to do whatever it 
can to ensure that religious commu-
nities can practice their faith as they 
see fit rather than as government sees 
fit. For these reasons my view was 
that the original mandate, with its 
very narrow exemption, was deficient, 
both because it would have likely cre-
ated violations of RFRA and because 
it was vulnerable to First Amendment 
challenge. I think the exemption was 
faulty in part because it was too nar-
row and I take issue with the way that 
the exemption is framed in terms of 
factors like an organization that would 
only be a religious employer if it pri-
marily serves people of its own faith.

In response to those objections, the administration has announced a 
revision in its policy. As you know, that policy is still developing, but 
I certainly welcome the administration’s course correction. I think 

that it is not appropriate to dismiss that course correction as un-
important. The administration unfortunately has not changed the 
exemption, despite requests that myself and others have made, but 
it has created or proposed a policy that would have the practical ef-
fect of broadening that exemption by ensuring that religious entities 
that are not covered by the exemption, like religious hospitals, social 
service agencies and schools and universities, would not have to pay 
for or provide this objectionable insurance. 

The administration has not fixed all the problems, but it has made 
some important strides. The rulemaking is ongoing and provides 
opportunities to press some of these issues for those who feel that 
their religious exercise would be burdened by this accommodation. 
I will note that while the accommodation was not acceptable to all 
who have objections to contraceptive coverage, it was greeted with 
great acceptance by certain parts of the Catholic community and 
I think that is not insubstantial. We do have in America different 
understandings of faith, even within the same faith tradition. I think 
it is important for us to remember that there were some Catholic 
organizations who said that this kind of accommodation would be 
acceptable and work well for them.

The second guiding principle that I want to talk about is that the 
government also has to be attentive to the effect that religious ac-
commodations have on non-beneficiaries, including women work-
ing for objecting religious organizations. In 2005, a unanimous 
Supreme Court instructed the government to take this effect into 

account when it was fashioning ac-
commodations for religious exercise. 
We have not heard as much about this 
constitutional principle, but I think it 
is important to bear in mind. Here we 
have a federal rule that extends certain 
benefits to most American women 
through their employers. We do have 
an employer-based healthcare system, 
so granting an exemption to a wide ar-
ray of religious entities could operate 
to deny those federal benefits to many 
women who would like to have them.
Of course, the objectors believe that 
these benefits are bad or unnecessary, 
but many others believe that they are 
good and needed and I think both 

views count and it is the right that government seek to meet the 
needs of both groups. I am not a healthcare expert or social policy 
expert, but just because Helen lifted up some of the arguments on 
the other side, let me mention a few of the arguments made by those 

“The government cannot and should 
not grant every accommodation of 

free exercise rights, especially the ones 
that fall short of substantial burdens.  
But we do have a great tradition in 
America of the government trying 
to do whatever it can to ensure that 
religious communities can practice 

their faith as they see fit rather than as 
government sees fit.”

Melissa Rogers
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who would like to have these benefits. Women 
and other experts talk about the fact that spacing 
out births improves maternal and child health and 
thus strengthens families. There is difference in 
the literature, but some experts have done studies 
saying that this contraceptive use not only reduces 
unintended pregnancy, but also reduces the num-
ber of abortions. I think reducing the number of 
abortions has strong support in the pro-life and the 
pro-choice communities. 

Many would argue that the most effective and reli-
able forms of birth control require ongoing doc-
tor supervision and prescriptions or procedures. 
For this reason it is important to build in cover-
age. Many of these same forms of contraceptive 
coverage are also relatively expensive, especially for 
women who would not be able to get the benefits 
of programs like Title 10 and Medicaid. Even if 
these interests do not rise to the level of something 
that would be constitutionally or legally required, I think it is impor-
tant and appropriate for the government to try to meet these needs 
without burdening the free exercise rights. 

In conclusion I think it is appropriate again for the government to 
honor the free exercise interest here and the objections to providing 
this care. It is also appropriate for the government to seek to ensure 
that women of objecting religious employers will be able to receive 
these benefits.

MARTIN LEDERMAN: I can tell you from experience within the 
federal government that there are many bureaucrats who are busy 
every day with implementing their own statutes and then when they 
are met with a request for a religious exemption they really do not 
know what to do with it. It is quite a strange thing for them. There is 
a real virtue in RFRA in that it puts very well-meaning government 
bureaucrats to the test of questioning whether it is really necessary 
and important not to grant religious exemptions where they actually 
infringe upon religious liberty. But I am here to take a somewhat 
contrary position to all of my fellow panelists on the question of 
whether as a matter of law this religious exemption for any of these 
groups would be required under RFRA. I have my doubts on both 
the substantial burden side of the equation and the compelling gov-
ernmental interest side. 

In the Affordable Healthcare Act, the Congress delegated to the sec-
retary of health and human services the responsibility of deciding 
what preventive care should be covered by employer health plans. 

The secretary in turn depended upon a study by the Institute of 
Medicine, part of the National Academy of Sciences, to determine 
which forms of preventative healthcare would in fact improve wom-
en’s healthcare in particular. Women were spending a great deal 
more on healthcare expenses that were uncompensated and they 
either had to make a copay or they were not covered at all under 
insurance plans that their employers were providing. The Institute 
of Medicine, after studying this, concluded, and the secretary has 
adopted that conclusion, that women’s health and the health of 
newborn children would be greatly benefited if women had access, 
through their employer plans, to contraceptive services and the birth 
control pill and sterilization and other forms of contraception, with-
out having to make a copay.

That is where the science, as determined by the federal government 
and the Institute of Medicine, has come down on it. That is not to 
say that everyone agrees with that, but the federal government has 
come to the conclusion based on what I think is a fairly substantial 
consensus, although not complete consensus within the society, that 
the use of contraception is not only a good thing for many other 
reasons, but actually greatly improves women’s health. Those deter-
minations were made and I do want to say that I do not think there 
is anything nefarious about this. Likewise, I do not think that there 
is anything dubious about the fact that the government relied on the 
Guttmacher Institute. Certainly the idea that this administration, or 
any administration, was motivated by animus toward the Catholic 
Church, is undeserving of a response. I do not think that there is 
any evidence for it. 

Melissa Rogers
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The administration was met by some objections from groups, in 
particular the Catholic Church, that claimed to have a sincere reli-
gious moral objection to the use of contraception and the provision 
of it in its healthcare plans. The Church made claims that there was 
a substantial burden on its religious exercise. The administration at 
first took a cue from what many states had done, namely adopting 
a four-part test for exempting certain religious employers. Honestly, 
I do not agree with all four parts of this test. I am not sure where it 
came from or how it was developed, but it seems to me that at least 
two of the criteria, namely that you be a certain nonprofit organiza-
tion entitled to certain tax-exempt status, and that you hire only co-
religionists, are wholly legitimate and very much tailored to the sort 
of exemption that the states, and later HHS, came up with.

The other two parts of the test are more subject to debate and as 
Michael suggested, HHS is open to discussing whether the crite-
ria that they have developed should be retained. Those two criteria 
are that the organization must be primarily devoted to the inculca-
tion of the faith and that it only serves 
people within its own faith-based sys-
tem. Those two criteria seem to me 
much less well-tailored to the reasons 
for granting the exemption in the 
first place. I think that a debate about 
them is very much warranted.

When these criteria were imposed 
at the state level, religious organiza-
tions, Catholic charities in particular, 
had challenged them in court as be-
ing violative of religious freedom and 
had uniformly lost those cases. The 
Department of Health and Human 
Services was basically piggybacking on 
what they saw as a test that had sur-
vived scrutiny, under the sorts of stan-
dards that we have been talking about 
here today. Quite frankly, I think such 
a test would survive as well. The government was then met by many 
from within and without the Catholic Church who suggested that 
these four factors and this exemption were not especially well-tai-
lored to protecting religious liberty or religious objections, whether 
you think there is a substantial burden or not. There was room to 
make greater exemptions or to tailor it in a different way by expand-
ing the exemption or coming up with different means of promoting 
both interests that HHS professed, and honoring religious liberty. 

Recently the Obama compromise was spelled out in a bit more de-

tail and this is effectively what the administration is proposing to do: 
they are encouraging everyone involved in this discussion and many 
others to come forward and give them all sorts of ideas about how 
this can best be done so as to advance both of those goals. Organiza-
tions that satisfy the four-part test are still completely exempt from 
contraception coverage. The second level of protection is the follow-
ing: instead of these other nonprofit groups with religious objections 
to the mandate, having to provide it within their plan, the insurer 
itself, with which the nonprofit contracts, will provide a separate 
plan and notice to the employees and to the women, that they are 
entitled to get these services directly from the insurer without any 
involvement of the employer.

The Department of Health and Human Services, relying on the 
views of many experts, has concluded that preventive healthcare in 
the long-run does decrease the cost to insurers overall. They will pay 
less if people do not get pregnant than if they do. And therefore 
it is in insurers’ economic interest and therefore no one, according 

to HHS, is actually subsidizing this at 
all. That might violate Michael’s Eco-
nomics 101 principles. I am not an 
economist and could not tell you that 
but the United States government has 
concluded that this is the case. We will 
see whether insurers are willing to do 
this or whether they complain that 
it is costly. I think it is a very gener-
ous, two-pronged accommodation, to 
make sure that employers are nowhere 
near the payment or the support or 
the sponsorship of contraceptive care, 
if they have religious objections to 
them. 

I think that it was good for the admin-
istration to offer this accommodation, 
but I do not think it is legally required 
and I do not think it would have been 

legally required to provide any exemption at all. The history of cases 
in which persons have objected to the use of their money indirectly 
being used for something that they find sinful and wrong has not 
required an exemption to those laws. Michael raises the analogy of 
war. It is not the case that the Constitution or RFRA requires an 
exemption to someone going off to war. Congress provided such 
exemptions and was constitutionally required to extend them to 
people who were opposed to all war on non-religious grounds for 
that matter. It is not the case that you cannot be compelled to sup-
port the war effort. We all do through taxes. Our resources are used 

“I think that it was good for the 
administration to offer this  

accommodation, but I do not think 
it is legally required and I do not 
think it would have been legally 

required to provide any exemption 
at all. The history of cases in which 
persons have objected to the use of 
their money indirectly being used 

for something that they find  
sinful and wrong has not required 

an exemption to those laws.”

Martin Lederman
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every day in ways that many think of as immoral. It was true for 
these employers as well before the mandate that the salaries that they 
were paying to their employees were being used for their employees 
to use contraception as the vast majority of them do. They were 
paying taxes that were being used for the government to fund con-
traception programs. 

I am having a bit of trouble understanding the claim of substantial 
burden, although this controversy has prompted a lot of really useful 
thinking and writing about the nature of burden when one’s money 
is used in an indirect way with an intervening private choice. The 
employer does not force the employee to use contraception. The 
employer sets up a plan that covers 10,000 things. Individual em-
ployees, unbeknownst to the employer, will choose or not choose to 
use it for contraception or something else. The employer is not sup-
porting that choice any more than it is with its salary dollars or its 
tax dollars. There are interesting questions about proximate material 
cooperation with evil that have engendered great debate within the 
Catholic Church and elsewhere. 

If HHS had to grant this exemption, it would have to grant an ex-
emption to anyone who has a religious objection presumably to any 
part of the mandate. It would be blowing quite a huge hole through 
women’s healthcare from their employer healthcare plans. Given the 
previous case law on these questions, 
the legal claims will probably not be 
successful here. I think this new com-
promise holds out the promise of be-
ing something that should give great 
comfort to most in the religious com-
munity who have deep and sincere 
objections to the use of contraception 
and to their association with the use 
of contraception by their employees. 

MICHAEL KESSLER: I would first 
like to focus a little bit more on this 
question of the substantial burden 
that is purported to be an impact 
and a harm upon religious observers. 
When should religious practice or be-
lief be accommodated in some man-
ner? The next question that I would 
like to throw into the mix is what to do about that when the govern-
ment interest is purportedly very high. At what point do we draw 
the line between those sorts of public policies that rise to the level 
that, even if they impose a substantial burden, the compelling inter-
est the government has is so substantial that it overrides religious 

freedom. Racial discrimination is a good example. The third big 
question is if there is a substantial burden and there is a government 
interest but we are not sure it rises to the absolute level requiring 
complete deference to the public policy, what do we do about it? 
When do we grant an exemption and under what conditions and 
how far does that go? So the first question I think is about this dif-
ferent characterization of the kind of harm and substantial burden 
that something like the HHS mandate imposes.
 
MARTIN LEDERMAN: Courts tend to basically assume a sub-
stantial burden and go right to the compelling interest test, for fear 
of getting involved in adjudicating the basis for the claim of a bur-
den and the like. I generally think that there are lurking questions 
about the nature of the burden in these sorts of cases because it is 
not at all obvious why or how this burden can be articulated in a 
way that is consistent with what these very employers otherwise do 
all the time, namely cooperate in things that they find to be sinful. 

MICHAEL MCCONNELL: I think what you are really putting 
your finger on is that there are differences in degree of connection 
between what somebody is required to do and the moral evil that 
they perceive. I think our constitutional tradition has made a few of 
those lines pretty clear that we do not have a right to invoke a con-
scientious objection to the use of general tax dollars that go into the 

treasury for things that we disapprove 
of. You also use the example that these 
employers pay their employees salaries 
and of course, the employees can use 
their salaries for whatever they want, 
including evil things, but there again 
I think our constitutional tradition 
regards that as broken by the inde-
pendent action. It is very different to 
require someone to earmark their own 
money for a specifically objectionable 
thing. 

Regarding my war analogy, we do 
support war through taxation but we 
cannot conscript churches to support 
the war effort. There is also a free ex-
ercise right on behalf of individuals. It 
has never been a constitutional ques-

tion, since from the very beginning we have always made that kind 
of an accommodation so it has never been litigated. 

MELISSA ROGERS: Another aspect of the debate is whether it is a 
substantial burden to say to Catholic charities that they have to hold 

“Given the previous case law on 
these questions, the legal claims will 
probably not be successful here. I 
think this new compromise holds 

out the promise of being something 
that should give great comfort to 
most in the religious community 
who have deep and sincere objec-

tions to the use of contraception and 
to their association with the use of 
contraception by their employees.”

Martin Lederman
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out to the world and to their employees a plan that includes cover-
age for things that they say are immoral. John Garvey put it well 
when he said that it makes Catholics look like hypocrites because 
on the one hand the Church preaches against contraception. On 
the other hand, the Church is providing it in health plans, which 
amounts to an endorsement, when, in another breath, the Church 
would say it objects contraception. 

So when the president announced a revision to this policy that said 
the groups no longer have to present to their employees a plan that 
would include contraceptives, it was important and substantial in 
terms of influencing whether there is a substantial burden or not. 
And I think a number of Catholic groups viewed that as important 
as well. 

HELEN ALVARÉ: Initially, there was a lot of moral theological 
debate about the first claimed accommodation regarding insurance 
companies who are just going to provide this for free. There was the 
economic objection, yes, but that was silly because there would still 
be payment by the religious institution for that policy to which these 
services were inexplicably connected. 

Then HHS comes out and says that it is thinking about rule-making 
in the future and wants comments about entities that may be fund-
ed by donations or by savings from various other aspects of multi-
state plans or some other savings. Recently, HHS said the insurance 
companies will contact participants and beneficiaries, which, by the 
way, include minor children, and tell them that they have this cover-
age. There is still the prospect of a government entity coming be-

tween religious institutions and their employ-
ees. This accommodation says that entity will 
reach out proactively to employees and their 
children, all of the beneficiaries, and speak to 
them about this. 

What does it mean when the government 
reaches into a Catholic university or hospital 
and speaks directly to the employees and tells 
them that the government is providing some-
thing the institution will not? Is that not still 
the kind of very worrisome interference with 
religious freedom, with the ongoing internal 
affairs of a religious institution? That is what 
I think the administration is struggling with 
the most and presently failing.

MELISSA ROGERS: It is certainly appropri-
ate to honor those objections of the employer. 

But I think there is a problem for the hundreds of thousands of 
female employees at Catholic institutions because there is a federal 
benefit to which they would be otherwise entitled but for the place 
where they work. The administration is setting up a system precisely 
because it wants to be attentive to religious objections and not in-
volve the religious entity in providing contraception. I think it is 
completely appropriate for the government to reach out to employ-
ees so that they can get the benefit and so that the religious objecting 
employer does not block them from receiving it.

This is really important, at least in the interest of fairness, especially 
when talking about a federal benefit, regardless of whether one sees 
the benefit as good or bad. The administration is trying to take the 
objecting religious organization out of the equation. For its part, the 
religious organization can be quite assertive about its own objection 
to this kind of coverage. 

MICHAEL MCCONNELL: I am unsure why you call this a fed-
eral benefit. This is a mandatory term on a private employment con-
tract in which the government is telling a private employer that it 
must provide this to employees as a term and condition of employ-
ment. If the federal government provided this as a federal benefit, we 
would not be having this conversation at all. What the government 
is trying to do is conscript churches and other employers to pro-
vide the benefit for them. I think the idea that the Church is being 
somehow taken out of the equation is simply a smokescreen because 
when employees call the insurance company and get this coverage, 
the only reason they can do that is because they are covered by the 
employer’s healthcare plan and this is simply an unstated term of 

Martin Lederman
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the plan. 

To say that it is free is like saying that at McDonald’s, when you buy 
a hamburger, they do not charge any more for the ketchup. You 
are not getting the ketchup for free. It is priced into the cost of the 
hamburger. 

MARTIN LEDERMAN: The first religious objection was that a 
religious entity’s money is being used for something that it finds 
to be sinful and that makes the entity complicit with evil. I do not 
think that is really the heart of the 
claim here. When I have pressed 
upon this point, I have found 
that there is not a lot of support 
for this level of attenuation, even 
before the new compromise. But 
certainly with the new compro-
mise, I doubt anyone would say 
the employer is complicit. 

Helen talks about the federal gov-
ernment being involved in the 
relationship between a religious 
employer and its employees. Of 
course, federal, state and local 
governments impose a huge array 
of requirements that regulate the 
relationship between those employers and their employees, on a lot 
of different bases, without any constitutional or statutory problem 
whatsoever. The other objections are about bearing witness, speak-
ing, or being able to object. Either the employer will, as Michael 
suggested, be seen as actually sponsoring or endorsing the use of 
contraception because it is in the plan that they make available to 
their employees, or they will not be able to speak by discriminating 
against contraception. This does, in that sense, eliminate their abil-
ity to engage in that kind of speech by action or by discrimination. 
But I am not sure that those would be substantial burdens under the 
law. Furthermore, the new compromise mostly takes care of both 
of those problems. I do not think there is any problem about en-
dorsement. Michael has famously, correctly, and vociferously argued 
that when genuine, independent, individual choice is what is the 
determinant of how state money gets used, the state is not to be 
understood as endorsing the individual’s use of that money for those 
purposes. That is even more the case here. Even under the old plan, 
the employer simply gives access to a health plan as part of the rec-
ompense for labor. It includes everything under the sun including 
contraception. Particularly where legally compelled, that does not 
mean that the employer endorses every form of healthcare under 

that plan. There is no possibility here that anyone will doubt that 
the employers in question are opposed to the use of contraception. 
 
MICHAEL KESSLER: Let us assume there is a substantial burden 
and let us assume that the current law stands. How do we fix this? 
Do we push for a re-definition of the religious employer so as to 
broaden it? Do we follow the Blunt Amendment and let anybody 
who has any objection whatsoever exempt themselves? Do we fur-
ther attenuate the causal chain?
 

HELEN ALVARÉ: To Professor 
Lederman’s statement that we are 
blowing a hole through guaran-
tees of various kinds of healthcare 
to people, just remember that 
there are already a wide variety of 
federal laws that ensure that we 
are not going to all of the sudden 
have people refusing to provide 
healthcare insurance for people, 
based on things like disapproval 
of their lifestyle or sex or race, 
which are the kind of big prob-
lems that were raised by members 
of Congress who oppose religious 
exemptions here. We have the 
Pregnancy Discrimination Act. 

We have the Civil Rights Acts and so forth.

Bill Clinton signed nine different pieces of conscience legislation 
during his terms that included the kinds of terms in the Blunt and 
Fortenberry Amendment. Hillary Clinton proposed it in her own 
supported healthcare bill. We are not talking about a situation where 
the sky was falling and government had to prop it up again by put-
ting together this preventive healthcare mandate. We had the vast 
provision of healthcare by both public and religious and other pri-
vate entities. 

Let us consider the nature of a compelling state interest, and there-
fore what kind of exemption should be granted. As a government-
supported social policy, the HHS simply does not have the data on 
its side to show that the government has any interest in closing this 
tiny gap, to the extent one exists, between contraception’s availabil-
ity, July 2011, and it’s availability in August 2013. The data is just 
not there. There are factors other than contraceptive availability that 
affect rates of abortion, out of wedlock pregnancy, sexually trans-
mitted disease, and unintended pregnancy. Over the long run, the 
government programs have never correlated with an improvement 

“What does it mean when the  
government reaches into a Catholic 

university or hospital and speaks directly 
to the employees and tells them that the 
government is providing something the 
institution will not?  Is that not still the 

kind of very worrisome interference with 
religious freedom, with the ongoing  

internal affairs of a religious institution?”
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in women’s health by these measures. Even assuming that there is a 
compelling state interest, it still is belied by the variety of conscience 
protections that existed up to this present time.

MICHAEL KESSLER: Michael, you have written extensively 
about the fact that there might be a Constitutional necessity for ex-
emptions in a broad range of circumstances. You cite a long history 
of exemptions within the Colonial and the founding era and in the 
early states. How does that apply here? How does the modern juris-
prudence alter that view?

MICHAEL MCCONNELL: Up until 1990, the constitutional 
role was that the free exercise clause prohibits the government at any 
level from imposing substantial burdens on the exercise of religion 
unless they serve a compelling governmental interest. In the 1990 
Peyote case (Employment Division vs. Smith), the Court said that is 
not what the free exercise clause means. My scholarship to which 
you refer suggests that that case was wrongly decided. Nonetheless 
that is the current doctrinal position of the Supreme Court.

A lot of lower court decisions based upon that said that when the 
government has already created a number of other exceptions from 
the law, then it is not a neutral and 
generally applicable law and there is a 
return to some kind of a strict scru-
tiny. The current healthcare law con-
tains many exceptions, the most glar-
ing of which being the grandfather 
exception, which serves no important 
governmental purpose other than the 
political one of allowing the president 
to say that people are keeping the same 
plans that they had. If millions of peo-
ple can be deprived of this important 
coverage in order to satisfy that purely 
political concern, it seems to me that 
that indicates that the free exercise of 
religion is going to be violated by not 
extending a similar exemption to reli-
gious conscience. RFRA was passed in 
1993 in response to the Peyote deci-
sion. A few months ago in the Hosanna-Tabor decision, the Court 
has bifurcated the Peyote decision and said it only applies to the 
outward physical acts of individuals.

There will be a lot of litigation working out exactly what that means, 
but we do know from Hosanna-Tabor that it applies to relation-
ships between churches and their employees. I would say that the 

HHS mandate is simply telling churches that a mandatory term of 
employment between them and their employees is that they must 
provide something that is contrary to the teaching of the church. 
I do not think it is at all farfetched to think that that is an inter-
nal church decision, which will be protected under this new line of 
analysis coming out of Hosanna-Tabor.

MELISSA ROGERS: It is important to bear in mind that the 
Hosanna-Tabor decision relates to religious communities and their 
ministers, not all employees.

I would like it if the administration would redo the employer defini-
tion, which I think is faulty. Short of that, I think that what it can 
do and is in the process of doing is making the accommodation as 
much like the exemption as possible and equating the two. They 
have said that religious organizations that would be covered by the 
accommodation but not the exemption are just as authentically reli-
gious, not less religious, not less important. They will also let people 
self-certify that they are an accommodated entity so as to avoid the 
government going in and asking intrusive inquiries about whether 
an entity was an accommodated entity versus an exempted entity. 
They have also said they will not extend this to other areas of federal 

law, which is very important. 

I also think the administration has 
been trying to build this distance 
between the employer and the objec-
tionable coverage. It has made some 
significant steps in my view. There are 
interesting things being done about 
those for whom the accommodation 
is not adequate. There are also some 
conversations about the government’s 
role in providing some of these ben-
efits that might be more acceptable 
to some who view the accommoda-
tion as still imposing a substantial 
burden on their free exercise rights. I 
hope that conversation continues to 
develop in a productive way and takes 
into account various understandings 

of what would be a burden on free exercise.

AUDIENCE MALE: I was surprised that none of you spoke about 
future health and human services secretaries. It would seem to me 
that a future health and human services secretary could either decide 
to withdraw the exemption to churches themselves for a compelling 
national interest. Or a future HHS secretary could decide there is a 

“The administration is setting up a 
system precisely because it wants to 
be attentive to religious objections 
and not involve the religious entity 
in providing contraception.  I think 
it is completely appropriate for the 

government to reach out to  
employees so that they can get the 
benefit and so that the religious 

objecting employer does not block 
them from receiving it.”

Melissa Rogers
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compelling interest in saving Social Security and so withdraw con-
traception coverage altogether because we need new employees to 
support people who are retired. What is the constitutionality behind 
the power granted to HHS secretaries, such that they can make such 
arbitrary decisions?

MICHAEL MCCONNELL: The statute itself speaks of the discre-
tion of the HHS secretary. The secretary has the discretion to define 
what preventive services are and a future HHS secretary could easily 
go back on this entire mandate under that authority. The other is 
a provision that gives the HHS secretary the authority to provide 
religious accommodations, on a discretionary basis. This goes under 
the rubric of the non-delegation doctrine. Currently much of what 
the government does is simply cabinet secretaries exercising discre-
tion that they have been given by statute and future secretaries can 
do the opposite. If you do not like that I suggest you write your 
congressman and I will be happy to sign the same letter because it 
bothers me too.

GALEN CAREY (National Association of Evangelicals): To Melis-
sa’s point about the precedential impact of the narrow definition of 
religious employer, how much weight should we give to the admin-
istration’s statement that they are not going to ever use this again for 
anything else and how much danger is there and in what areas of law 
would you politically see this being perhaps applied as a precedent?
 
MARTIN LEDERMAN: I frankly think that neither the admin-
istration nor the states that abuse the four qualifications have never 
quite explained why these particular factors are the litmus test. I sus-
pect that HHS took them because they were time-tested in litiga-
tion in New York and California. I am not sure they are quite the 
right factors. 

Is there anything to ensure that those four factors will not be used 
by any governments ever again? No. But I think as HHS notes and 
as many of the panelists have noted, religious and moral exemptions 
come in many varieties. I am not sure that this four factor test is go-
ing to have any more traction than any other. 

AUDIENCE FEMALE 2: I was confused by Professor McCon-
nell’s discussion of the Hosanna-Tabor case because my understand-
ing of that case is that it was fairly narrowly limited to the situation 
of when an employer can decide who a ministerial employee is. 
How would that be applicable to this situation?

MICHAEL MCCONNELL: We do not know how it would ap-
ply. The specific case was about the ministerial exception but in the 
Court’s explanation of why the free exercise clause extends to that 

question, the Court had to explain why this neutral law of general 
applicability violates the free exercise clause. And in doing so, it used 
very broad language. It confined the Peyote case to what it calls “out-
ward physical acts of an individual” and it said the Hosanna-Tabor 
case is different because it concerns the internal decisions of a church 
with an impact on the church’s religious beliefs and mission. At the 
end of the opinion, the Court essentially says that it is only decid-
ing this case, and not commenting on what its many ramifications 
might be in other areas. They are saying that this is open for lawyers 
and lower courts to consider on a case-by-case basis because the Su-
preme Court is not able to anticipate all the possible ramifications. 

KIERAN RAVAL (Georgetown College): How do you see the so-
called compromise addressing self-insuring religious institutions, 
such as the Archdiocese of Washington, or Catholic insurance com-
panies?

MARTIN LEDERMAN: I understand HHS to have done two 
things, with an opening for much more discussion on the matter. 
To self-insure basically means that the employer, rather than the in-
surance company, decides on the terms of the plan and hires the in-
surance company only as an administrator, rather than as the creator 
of the plan. The HHS said that if a self-insuring entity finds this to 
be a burden and they want to get out of it, they can always choose 
not to self-insure. 

Secondly, the administrator that is chosen, typically an insurance 
company, would be providing the services. The rule does not spell 
out what the statutory authority theory is for this and I think there is 
a lot of work that needs to be done going forward. I think that they 
are less certain about how that will look than about how the other 
cases will look.

HELEN ALVARÉ: In addition to what Marty just described, which 
to me still does not cure the problem, they have proposed setting up 
and funding this entity that comes in between religious entity and 
its employees. There is the idea that there could be an extra pot of 
money that a self-insurer is going to put aside that can be used by 
the employee for any number of things. This would go along with 
what Blunt and Fortenberry were saying in their proposals, which 
was that people would not be allowed to make religious excuses to 
cover less in insurance than they otherwise would, whether they are 
self-insured or using an outside insurance provider. To provide the 
same dollar value, an interesting proposal would be to have a neu-
tral, flexible spending fund. 
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