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QUESTION PRESENTED 

This case presents the same question on which this 
Court has granted certiorari in Zubik v. Burwell, No. 
14-1418; Priests for Life v. U.S. Department of Health 
& Human Services, No. 14-1453; Roman Catholic 
Archbishop of Washington v. Burwell, No. 14-1505; 
East Texas Baptist University v. Burwell, No. 15-35; 
Little Sisters of the Poor v. Burwell, No. 15-105; 
Southern Nazarene University v. Burwell, No. 15-119; 
and Geneva College v. Burwell, No. 15-191. The 
question presented is: 

Whether the Religious Freedom Restoration Act 
allows the Government to force objecting religious 
nonprofit organizations to violate their beliefs by 
offering health plans with “seamless” access to 
coverage for contraceptives, abortifacients, and 
sterilization.  
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PARTIES TO THE PROCEEDING AND RULE 
29.6 STATEMENT 

Petitioners, who were Plaintiffs below, are 
Michigan Catholic Conference; Catholic Family 
Services; the Catholic Diocese of Nashville; Catholic 
Charities of Tennessee, Inc.; Aquinas College, 
Nashville, Tennessee; Dominican Sisters of St. 
Cecilia Congregation; Mary Queen of Angels, Inc.; 
Camp Marymount, Inc.; and St. Mary Villa, Inc. 
Aquinas College’s sole member is St. Cecilia 
Congregation, a Tennessee not-for-profit corporation. 
No other Petitioners have parent corporations. No 
publicly held corporation owns any portion of 
Petitioners, and Petitioners are not subsidiaries or 
affiliates of any publicly owned corporation. 

Respondents, who were Defendants below, are 
Sylvia Mathews Burwell, in her official capacity as 
Secretary of the United States Department of Health 
and Human Services; the United States Department 
of Health and Human Services; Thomas E. Perez, in 
his official capacity as Secretary of the United States 
Department of Labor; the United States Department 
of Labor; Jacob J. Lew, in his official capacity as 
Secretary of the United States Department of the 
Treasury; and the United States Department of the 
Treasury. 
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PETITION FOR WRIT OF CERTIORARI 

This case involves a challenge under the Religious 
Freedom Restoration Act (“RFRA”) to regulations 
that force Petitioners to violate their religious beliefs 
by offering health insurance to their employees 
through a company that will provide or procure 
coverage for abortifacients, contraceptives, and 
sterilization services. In June 2014, the Sixth Circuit 
held that the regulations do not “substantially 
burden” Petitioners’ religious exercise under RFRA. 
This Court then granted certiorari, vacated the 
panel’s decision, and remanded (“GVR’d”) with 
instructions to apply its decision in Burwell v. Hobby 
Lobby Stores, Inc., 134 S. Ct. 2751 (2014). See Mich. 
Catholic Conf. v. Burwell, 135 S. Ct. 1914 (2015). 

The reason for that GVR was clear: this Court held 
in Hobby Lobby that the Government substantially 
burdens religious exercise whenever it forces 
plaintiffs to “engage in conduct that seriously violates 
their religious beliefs” on pain of “substantial” 
penalties. 134 S. Ct. at 2775-76. And the regulations 
at issue here do just that: they threaten massive 
penalties unless Petitioners violate their religion by  
(1) submitting a “self-certification” or “notification” 
and (2) offering health plans through companies that 
will provide the objectionable coverage. But instead 
of faithfully applying Hobby Lobby on remand, the 
panel again held that the regulations do not 
substantially burden Petitioners’ religious exercise. 

This Court has now granted certiorari in Zubik v. 
Burwell and six related petitions to resolve the exact 
question presented by this case: whether the 
regulatory scheme at issue in this litigation survives 
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RFRA scrutiny. Accordingly, consistent with its usual 
practice, this Court should hold this petition pending 
resolution of Zubik et al. If this Court determines 
that the regulations violate RFRA, it should grant 
this petition, vacate the judgment below, and remand 
for further proceedings consistent with its opinion. 

OPINIONS BELOW 

The district courts’ denials of Petitioners’ motions 
for preliminary injunctions (Pet. App. 88a-142a) are 
reported at 989 F. Supp. 2d 577 and 2013 WL 
6834375. The Sixth Circuit’s orders granting 
injunctions pending appeal (Pet. App. 143a-68a) are 
available at 2013 U.S. App. LEXIS 25937 and 2013 
U.S. App. LEXIS 25936. The Sixth Circuit’s original 
consolidated merits opinion affirming the district 
courts’ denials of injunctive relief (Pet. App. 39a-87a) 
is reported at 755 F.3d 372, and its initial denial of 
rehearing en banc (Pet. App. 173a-74a) is unreported.   

The Sixth Circuit’s opinion on remand (Pet. App. 
1a-38a) is reported at 807 F.3d 738. Its second denial 
of rehearing en banc (Pet. App. 169a-72a) is 
unreported. 

JURISDICTION 

The judgment of the Sixth Circuit was entered on 
August 21, 2015. Pet. App. 1a-38a. That court denied 
rehearing en banc on December 10, 2015. Pet. App. 
169a-70a. Jurisdiction is proper under 28 U.S.C. 
§ 1254(1).  

STATUTORY PROVISIONS INVOLVED 

The following provisions are reproduced in 
Appendix I (Pet. App. 175a-221a): 42 U.S.C. §§ 
2000bb-1, 2000bb-2, 2000cc-5, 300gg-13; 26 U.S.C. §§ 
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4980D, 4980H; 26 C.F.R. §§ 54.9815-2713, 54.9815-
2713A; 29 C.F.R. §§ 2510.3-16, 2590.715-2713, 
2590.715-2713A; 45 C.F.R. §§ 147.130, 147.131. 

STATEMENT OF THE CASE 

A. The Mandate 

The Patient Protection and Affordable Care Act 
(“ACA”) requires “group health plan[s]” and “health 
insurance issuer[s]” to cover women’s “preventive 
care.” 42 U.S.C. § 300gg-13(a)(4) (the “Mandate”). 
Employers that fail to include the required coverage 
are subject to penalties of $100 per day per affected 
beneficiary. 26 U.S.C. § 4980D(b). Dropping health 
coverage likewise subjects employers with more than 
50 employees to penalties of $2,000 per year per 
employee after the first 30 employees. Id. § 4980H(a), 
(c)(1). 

Congress did not define women’s “preventive care.” 
The Department of Health and Human Services 
(“HHS”) also declined to define the term and instead 
outsourced the definition to a private nonprofit, the 
Institute of Medicine (“IOM”). 75 Fed. Reg. 41,726, 
41,731 (July 19, 2010). The IOM determined that 
“preventive care” should include “all [FDA]-approved 
contraceptive methods, sterilization procedures, and 
patient education and counseling for all women with 
reproductive capacity,” HRSA, Women’s Preventive 
Services Guidelines, http://www.hrsa.gov/womens 
guidelines (last visited Mar. 8, 2016), and HHS then 
adopted that definition, 26 C.F.R. § 54.9815-
2713(a)(1)(iv); 29 C.F.R. § 2590.715-2713(a)(1)(iv); 45 
C.F.R. § 147.130(a)(1)(iv). Some FDA-approved 
contraceptive methods (such as Plan B and ella) can 
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induce an abortion. Hobby Lobby, 134 S. Ct. at 2762-
63 & n.7.  

 1. Full Exemptions from the Mandate  

From its inception, the Mandate exempted 
numerous health plans covering millions of people. 
For example, certain plans in existence at the time of 
the ACA’s adoption are “grandfathered” and exempt 
from the Mandate as long as they do not make 
certain changes. 42 U.S.C. § 18011; 26 C.F.R. 
§ 54.9815-1251T(g). As of November 2015, the 
Government estimated that roughly 37% of firms in 
the country offer at least one grandfathered health 
plan, and 26% of employees nationwide are enrolled 
in a grandfathered plan. In total, roughly 33.9 million 
people are on ERISA-covered grandfathered plans, 
and 10.7 million people are on State and local 
government grandfathered plans. See 80 Fed. Reg. 
72,192, 72,218 (Nov. 18, 2015). 

Additionally, in acknowledgement of the burden 
the Mandate places on religious exercise, the 
Government created a full exemption for plans 
sponsored by entities it deems “religious employers.” 
45 C.F.R. § 147.131(a). But that category includes 
only religious orders, “churches, their integrated 
auxiliaries, and conventions or associations of 
churches.” 26 U.S.C. § 6033(a)(3)(A)(i) & (iii). These 
entities are allowed to offer conscience-compliant 
health coverage through an insurance company or 
third-party administrator (“TPA”) that will not 
provide or procure contraceptive coverage. Notably, 
this exemption is available for qualifying “religious 
employers” regardless of whether they object to 
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providing abortifacient or contraceptive coverage. 45 
C.F.R. § 147.131(a).  

At the same time, the “religious employer” 
exemption does not apply to many devoutly religious 
nonprofit groups that do object to abortifacient and 
contraceptive coverage. According to the 
Government, these nonprofit religious groups do not 
merit an exemption because they are not as “likely” 
as “[h]ouses of worship and their integrated 
auxiliaries” “to employ people of the same faith who 
share the same objection” to “contraceptive services.” 
78 Fed. Reg. 39,870, 39,874 (July 2, 2013). The 
administrative record contains no evidence in support 
of this assertion. 

 2. The Nonprofit Mandate 

Instead of expanding the “religious employer” 
exemption, the Government announced that non-
exempt religious nonprofits would be “eligible” for an 
inaptly named “accommodation.” 78 Fed. Reg. at 
39,871 (the “Nonprofit Mandate”). But in reality, the 
“accommodation” involves a new mandate that also 
forces religious objectors to violate their beliefs.  

Under the Nonprofit Mandate, an objecting 
religious organization must either provide a “self-
certification” directly to its insurance company or 
TPA, or submit a “notice” to the Government 
providing detailed information on the organization’s 
plan name and type, along with “the name and 
contact information for any of the plan’s [TPAs] and 
health insurance issuers.” 26 C.F.R. § 54.9815-
2713A(a), (b)(1)(ii)(B), (c)(1)(ii). The ultimate effect of 
either submission is the same: by submitting the 
documentation, the eligible organization authorizes, 
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obligates, and/or incentivizes its insurance company 
or TPA to arrange “payments for contraceptive 
services” for beneficiaries enrolled in the 
organization’s health plan. Id. § 54.9815-2713A(a), 
(b)-(c). “If” the organization submits the self-
certification, then it creates the obligation for its own 
TPA or insurance company to provide the 
objectionable coverage. Id. And “if” the organization 
instead submits the notice to the Government, the 
Government “send[s] a separate notification” to the 
organization’s insurance company or TPA “describing 
the[ir] obligations” to provide the objectionable 
coverage. Id. § 54.9815-2713A (b)(1)(ii)(B), (c)(1)(ii). 
In either scenario, payments for contraceptive 
coverage are available to beneficiaries only “so long 
as [they] are enrolled in [the religious organization’s] 
health plan.” 29 C.F.R. § 2590.715-2713A(d). 

The Nonprofit Mandate has additional 
implications for organizations that offer self-insured 
health plans. The Government concedes that in the 
self-insured context, “‘the contraceptive coverage is 
part of the [self-insured organization’s health] plan.’” 
Roman Catholic Archbishop of Wash. v. Sebelius, 19 
F. Supp. 3d 48, 80 (D.D.C. 2013) (citation and 
alteration omitted); see also Br. for the Respondents 
in Opp. at 19, Houston Baptist Univ. v. Burwell, No. 
15-35 (U.S. Sept. 8, 2015), 2015 WL 5265293 
(conceding that in the self-insured context, “the 
contraceptive coverage provided by [the] TPA is . . . 
part of the same ERISA plan as the coverage 
provided by the employer”). Both the self-certification 
and the notification provided by the Government 
upon receipt of the eligible organization’s submission 
are deemed to be “instrument[s] under which the 



 7  

 

plan is operated,” 29 C.F.R. § 2510.3-16(b), and serve 
as the “designation of the [organization’s TPA] as 
plan administrator and claims administrator for 
contraceptive benefits,” 78 Fed. Reg. at 39,879. 
Consequently, the TPA of a self-insured health plan 
is barred from providing contraceptive benefits to the 
plan beneficiaries unless the sponsoring organization 
provides the self-certification or notification.1  

In addition, the Nonprofit Mandate provides a 
unique incentive for objecting organizations’ TPAs to 
provide the objectionable coverage. If an eligible 
organization complies with the Nonprofit Mandate, 
its TPA becomes eligible to be reimbursed for the full 
cost of providing the objectionable coverage, plus at 
least 10%. 45 C.F.R. § 156.50(d). But TPAs receive 
this incentive only if the self-insured organization 
submits the required self-certification or notification. 

Finally, while the Nonprofit Mandate requires self-
insured religious groups to “contract[] with one or 
more” TPAs, 26 C.F.R. § 54.9815-2713A(b)(1)(i), TPAs 
are under no obligation “to enter into or remain in a 
contract with the eligible organization,” id. § 54.9815-
2713A(b)(2). Consequently, self-insured organizations 
must either maintain a contractual relationship with 
a TPA that will provide the objectionable coverage to 
                                            

1 See 29 U.S.C. § 1002(16)(A) (limiting the definition of a 
plan administrator to “the person specifically so designated 
by the terms of the instrument under which the plan is 
operated”); id. § 1102(a)(1), (b)(3) (providing that self-insured 
plans must be “established and maintained pursuant to a 
written instrument,” which must include “a procedure for 
amending [the] plan, and for identifying the persons who 
have authority to amend the plan”); 79 Fed. Reg. 51,092, 
51,095 n.8 (Aug. 27, 2014). 
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their plan beneficiaries, or find and contract with a 
TPA willing to do so.  

B. Petitioners 

Petitioners are nonprofit Catholic organizations 
that provide a range of spiritual, charitable, 
educational, and social services.  

The Michigan Petitioners: 

• Michigan Catholic Conference (“MCC”) 
sponsors a range of benefit programs for 
approximately 827 Catholic institutions in 
Michigan, providing services to approximately 
10,374 participants.  

• Catholic Family Services d/b/a Catholic 
Charities Diocese of Kalamazoo provides 
charitable services within the Diocese of 
Kalamazoo.  

The Tennessee Petitioners: 

• Catholic Diocese of Nashville includes 
approximately 79,000 Catholics and serves 
individuals in Middle Tennessee through 
schools and various charitable programs.  

• Catholic Charities of Tennessee offers 
charitable services throughout Middle 
Tennessee.  

• Camp Marymount, Inc. provides a Catholic-
based summer camp for school-age children.  

• Mary, Queen of Angels, Inc. provides top-
quality, affordable assisted-living services to 
the elderly.  

• St. Mary Villa, Inc. provides affordable 
educational childcare.  
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• St. Cecilia Congregation (the “Congregation”) is 
a congregation of religious sisters who own and 
operate multiple Catholic schools.  

• Aquinas College educates over 600 students 
annually, and operates a School of Nursing 
with low tuition to respond to the critical 
shortage of licensed nurses and nursing 
educators.  

Petitioners’ religious beliefs forbid them from 
taking actions that would make them complicit in the 
delivery of coverage for abortifacients, contraception, 
or sterilization services, or that would create 
“scandal” by encouraging through words or deeds 
other persons to engage in wrongdoing. Petitioners 
sincerely believe that compliance with the 
regulations would violate these principles. Pet. App. 
97a-98a, 119a.  

Historically, Plaintiffs have exercised their 
religious beliefs by offering health coverage in a 
manner consistent with Catholic teaching. In 
particular, they have offered health plans through 
insurers and TPAs that would not provide or procure 
coverage for abortion, contraceptives, sterilization, or 
related education and counseling for their employees. 
They have accomplished this goal using a 
combination of self-insured church plans and insured 
plans. Pet. App. 7a-11a.   

Despite their avowedly religious missions, none of 
Petitioners except MCC, the Catholic Diocese of 
Nashville, and the Congregation qualify as exempt 
“religious employers.” Even those entities are not 
truly exempt because they offer their health plan to 
the employees of its non-exempt affiliates.  



 10  

 

C. Proceedings Below 

Left with no alternative to avoid violating their 
beliefs, the Michigan Petitioners filed suit on 
November 14, 2013. On December 27, 2013, the 
district court denied the request for a preliminary 
injunction. The Michigan Petitioners immediately 
appealed to the Sixth Circuit, which issued an 
injunction pending appeal on December 31, 2013.  

Similarly, the Tennessee Petitioners filed suit on 
November 22, 2013. After the district court denied 
their request on December 26, 2013, they appealed to 
the Sixth Circuit. That Court issued an injunction 
pending appeal on December 31, 2013. 

After consolidating Petitioners’ appeals, on June 
11, 2014, the Sixth Circuit affirmed the district 
courts’ denials of injunctive relief.  Pet. App. 39a-87a. 
In doing so, the court substituted its judgment for 
that of Petitioners to conclude that Petitioners are 
not forced to “facilitate” the objectionable coverage in 
violation of Catholic doctrine. Petitioners thereafter 
sought rehearing en banc in light of this Court’s 
decision in Hobby Lobby, but their petition was 
denied on September 16, 2014. On September 19, 
2014, Pet. App. 173a-74a. Petitioners also sought to 
stay the Sixth Circuit’s mandate pending disposition 
of their petition for certiorari; the court never ruled 
upon that motion. 

In the meantime, Petitioners filed a petition for 
certiorari, asking this Court to grant certiorari, 
vacate the judgment below, and remand for further 
consideration in light of its recent decision in Hobby 
Lobby. On March 9, 2015, this Court granted that 
request. See Mich. Catholic Conf., 135 S. Ct. 1914. 



 11  

 

After requesting supplemental briefing on remand, 
the same Sixth Circuit panel once again held that the 
Government’s regulatory scheme did not 
substantially burden Petitioners’ religious exercise. 
Pet. App. 1a-38a. Petitioners sought rehearing en 
banc, but were again unsuccessful; their petition was 
denied on December 10, 2015. Pet. App. 169a-72a. 
Petitioners subsequent request for a stay of the Sixth 
Circuit’s mandate pending disposition of this petition 
remains pending. 

REASONS FOR GRANTING THE WRIT 

This case presents the exact question on which this 
Court has recently granted review: whether RFRA 
allows the Government to force objecting religious 
nonprofit organizations to violate their beliefs by 
offering health plans with “seamless” access to 
coverage for contraceptives, abortifacients, and 
sterilization. To ensure the similar treatment of 
similar cases, this Court routinely holds petitions 
that implicate the same issue as other cases pending 
before the Court, and, once the related case is 
decided, it resolves the held petitions in a consistent 
manner. Because this case raises the same question 
presented in Zubik and six related petitions, 
Petitioners respectfully request that the Court follow 
that course here. If this Court correctly determines 
that the regulations violate RFRA, it should grant 
this petition, vacate the judgment below, and remand 
for further proceedings consistent with its decision. 

A. Like cases should receive like treatment. That 
is why this Court routinely holds petitions for 
certiorari presenting the same question at issue in 
other cases pending in this Court, and, once the 
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related case is decided, it resolves the held petitions 
in a consistent manner. See, e.g., Burwell v. Korte, 
134 S. Ct. 2903, 2903 (2014) (held pending Hobby 
Lobby); Gilardi v. Dep't of Health & Human Servs., 
134 S. Ct. 2902, 2902 (2014) (held pending Hobby 
Lobby); IMS Health, Inc. v. Schneider, 131 S. Ct. 
3091, 3091 (2011); Am. Home Prods. Corp. v. Ferrari, 
131 S. Ct. 1567, 1567 (2011); State Farm Mut. Auto. 
Ins. Co. v. Willes, 551 U.S. 1111, 1111 (2007); see also 
Lawrence v. Chater, 516 U.S. 163, 166 (1996) (noting 
that the Court has “GVR’d in light of a wide range of 
developments, including [its] own decisions”); id. at 
181 (Scalia, J., dissenting) (“We regularly hold cases 
that involve the same issue as a case on which 
certiorari has been granted and plenary review is 
being conducted in order that (if appropriate) they 
may be ‘GVR’d’ when the case is decided.”). 

“[A] petition for certiorari may be held, without the 
Court’s taking any action, until some event takes 
place that will aid or control the determination of the 
matter,” such as “a decision . . . by the Court in a 
pending case raising identical or similar issues.” 
Shapiro, et al., Supreme Court Practice § 5.I.9, at 340 
(10th ed. 2013) (emphasis added). Indeed, when “an 
issue is pending before the Court in a case to be 
decided on the merits, the Court will typically ‘hold’ 
petitions presenting questions that will be—or might 
be—affected by its ruling in that case, deferring 
further consideration of such petitions until the 
related issue is decided.” Id. § 6.XIV.31(e), at 485-86 
(stating that this Court may defer action on a petition 
“pending some anticipated legal event (such as 
further proceedings below or the rendition of an 
opinion in a related case) that may affect the 



 13  

 

appropriateness of certiorari”). It would offend basic 
“interests of justice” for similar cases to be treated 
differently, based on nothing more than the vagaries 
of “timing of litigation in different courts.” Id. § 
15.I.3(b), at 833. 

B. This petition presents the same question 
presented in Zubik v. Burwell, No. 14-1418; Priests 
for Life v. U.S. Department of Health & Human 
Services, No. 14-1453; Roman Catholic Archbishop of 
Washington v. Burwell, No. 14-1505; East Texas 
Baptist University v. Burwell, No. 15-35; Little Sisters 
of the Poor v. Burwell, No. 15-105; Southern 
Nazarene University v. Burwell, No. 15-119; and 
Geneva College v. Burwell, No. 15-191. The question 
is whether RFRA allows the Government to force 
objecting religious nonprofit organizations to violate 
their beliefs by offering health plans with “seamless” 
access to coverage for contraceptives, abortifacients, 
and sterilization.      

RFRA prohibits the Government from imposing a 
“substantial burden” on religious exercise unless 
doing so “is the least restrictive means of furthering 
[a] compelling governmental interest.” 42 U.S.C. § 
2000bb-1. The Sixth Circuit’s conclusion that the 
Government’s regulatory scheme is consistent with 
this statute cannot be reconciled with Hobby Lobby 
and related precedent.   

Hobby Lobby squarely held that the Government 
substantially burdens religious exercise whenever it 
forces plaintiffs to “engage in conduct that seriously 
violates their religious beliefs” on pain of 
“substantial” penalties. 134 S. Ct. at 2775-76. Under 
Hobby Lobby’s simple test, the regulations at issue 
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here impose a clear substantial burden on 
Petitioners’ religious exercise. Just as in Hobby 
Lobby, Petitioners believe that if they “comply with 
the [regulations]”—here, by submitting objectionable 
documentation and offering health insurance through 
an insurance company or TPA that provides or 
procures the objectionable coverage—they “will be 
facilitating” wrongdoing in violation of their Catholic 
religious beliefs. Id. at 2759. And just as in Hobby 
Lobby, if Petitioners “do not comply, they will pay a 
very heavy price.” Id. Thus, because the regulations 
“force[] [Petitioners] to pay an enormous sum of 
money . . . if they insist on providing insurance 
coverage in accordance with their religious beliefs, 
the [Government has] clearly impose[d] a substantial 
burden” on Petitioners’ religious exercise. Id. at 2779. 
Because the Government’s regulatory regime is not 
the least restrictive means of furthering a compelling 
interest, Petitioners are entitled to relief under 
RFRA. 

The Sixth Circuit reached the opposite conclusion, 
and in so doing, it erred. The Sixth Circuit conducted 
its own analysis as to whether the regulations at 
issue violate Petitioners’ religious beliefs, and it 
concluded the regulations did not. But Hobby Lobby 
made clear that federal courts may not arrogate unto 
themselves the authority to answer the “religious and 
philosophical question” of the “circumstances under 
which it is wrong for a person to perform an act that 
is innocent in itself but that has the effect of enabling 
or facilitating the commission of an immoral act by 
another.” 134 S. Ct. at 2778. In short, Article III 
judges lack the constitutional authority to second-
guess Petitioners’ moral judgment and reach a 



 15  

 

different conclusion. That lack of authority is 
dispositive here. 

All of the issues presented in this case will be 
resolved by this Court’s disposition of Zubik and the 
related petitions listed above. Just as in Zubik et al., 
this case turns on whether compliance with the 
Government’s so-called “accommodation” imposes a 
substantial burden on religious exercise. And just as 
in Zubik et al., if the answer to that initial question is 
yes, the Court will have to decide whether the 
Government’s regulatory scheme is the least 
restrictive means of advancing a compelling 
government interest. 

Accordingly, Petitioners respectfully request that 
the Court hold this case pending the outcome of 
Zubik et al., and then dispose of the petition as 
appropriate in light of the Court’s decision in those 
cases. If this Court correctly determines that the 
regulations violate RFRA, it should grant this 
petition, vacate the judgment below, and remand for 
further proceedings consistent with its opinion. 
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CONCLUSION 

The petition for certiorari should be held pending 
this Court’s disposition of Zubik et al. Should this 
Court conclude that the regulatory scheme violates 
RFRA, it should grant this petition, vacate the 
decision of the Sixth Circuit, and remand this case for 
further consideration in light of its decision. 
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OPINION 
 

                                            
* The Honorable John T. Nixon, United States District Judge for 
the Middle District of Tennessee, sitting by designation. 
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KAREN NELSON MOORE, Circuit Judge.  The 
Patient Protection and Affordable Care Act (“ACA”) 
requires health insurance plans to provide coverage 
for contraception—a requirement commonly known 
as the contraceptive mandate.  Religious employers, 
employers with fewer than fifty employees, and 
grandfathered plans are exempt from this mandate.  
Non-profit entities and closely held corporations who 
object to the mandate on religious grounds may seek 
an accommodation.  That accommodation effectively 
insulates these entities from the contraception-
provision process:  they no longer have to pay for 
contraceptive coverage, and all individuals under 
their plans are notified of the entity’s religious 
objections.  The insurance issuers and third party 
administrators for these entities, however, must 
continue to provide coverage for contraceptives to 
individuals insured under these plans. 

Plaintiffs in this case include both religious 
employers eligible for the exemption and non-profit 
entities eligible for the accommodation.  In the first 
instance, Plaintiffs challenged both the exemption 
and the accommodation.  They sought a preliminary 
injunction, arguing that these provisions were being 
enforced in violation of their rights under the 
Religious Freedom Restoration Act (“RFRA”), the 
First Amendment, and the Administrative Procedure 
Act (“APA”).  We rejected this challenge, holding that 
the district courts did not abuse their discretion in 
denying Plaintiffs preliminary injunctive relief.  Mich. 
Catholic Conference & Catholic Family Servs. v. 
Burwell, 755 F.3d 372 (6th Cir. 2014).  Plaintiffs then 
filed a petition for a writ of certiorari; that petition 
made clear that Plaintiffs were not challenging our 
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decision with respect to the exemption.  Nor did the 
petition make reference to any of the First 
Amendment or APA arguments that Plaintiffs had 
previously raised. Rather, the petition focused 
entirely on whether the accommodation violated 
Plaintiffs’ rights under RFRA.  The Supreme Court 
granted this petition, vacated our judgment, and 
remanded the case back to us “for further 
consideration in light of Burwell v. Hobby Lobby 
Stores, Inc.”  Mich. Catholic Conference v. Burwell, 
135 S. Ct. 1914 (2015). 

In Hobby Lobby, 134 S. Ct. 2751 (2014), the 
Supreme Court determined that closely held, for-
profit companies with sincerely held religious beliefs 
could not be compelled to provide contraceptive 
coverage to their employees.  In reaching this 
decision, the Court discussed the accommodation 
favorably, noting for instance that the 
accommodation served the government’s interests in 
providing access to contraception while at the same 
time not impinging on the religious beliefs of 
objecting non-profits.  The Court did not suggest that 
the accommodation violated RFRA. 

After carefully reviewing the Hobby Lobby opinion, 
we adhere to our original disposition.  This opinion 
now addresses the impact of Hobby Lobby and the 
relevant circuit court decisions that have been 
published since Hobby Lobby.  We join our sister 
circuits in holding (1) that the accommodation 
provision does not violate RFRA and (2) that nothing 
in Hobby Lobby changes this conclusion.  Accordingly, 
we AFFIRM the district courts’ judgments denying 
Plaintiffs preliminary injunctive relief on all of their 
claims.  We also RE-ISSUE and RE-AFFIRM our 
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prior opinion in order to address all remaining issues, 
including Plaintiffs’ First Amendment and APA 
challenges to both the exemption and the 
accommodation. 

I.  BACKGROUND 

A. Factual Background1 

There are nine Plaintiffs in this case, listed below: 

• Michigan Catholic Conference (“MCC”) 

• Catholic Charities Diocese of Kalamazoo 
(“Catholic Charities of Kalamazoo”) 

• Catholic Diocese of Nashville (“CDN”) 

• Catholic Charities of Tennessee, Inc. 
(“Catholic Charities of Tennessee”) 

• Camp Marymount, Inc. (“Camp 
Marymount”) 

• Mary, Queen of Angels, Inc. (“MQA”) 

• St. Mary Villa, Inc. (“St. Mary Villa”) 

• Aquinas College 

• Dominican Sisters of St. Cecilia 
Congregation (“St. Cecilia Congregation”) 

Some of these Plaintiffs are eligible for the 
exemption, others for the accommodation.  These 
provisions work slightly differently from one another.  
See Little Sisters of the Poor Home for the Aged v. 
Burwell, __ F.3d ___, 2015 WL 4232096, at *5–*8 
(10th Cir. July 14, 2015). 

                                            
1 We have already set forth background of this appeal in detail, 
see Mich. Catholic Conference, 755 F.3d at 378–82, and take 
only a moment to summarize the most salient facts 
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1. The Exemption 

Under the exemption, religious employers (as 
defined by federal law 2 ) do not need to provide 
contraceptive coverage to individuals covered under 
their insurance plans.  These employers did not need 
to provide or pay for (or have their insurance issuer 
provide or pay for) contraceptive coverage prior to the 
enactment of the ACA, and they do not need to do so 
now.  There is no need for them to object to the 
contraceptive mandate because, for these entities, 

                                            
2 The regulatory framework behind the exemption is somewhat 
complex.  First, 45 C.F.R. § 147.131(a) provides that “the Health 
Resources and Services Administration may establish an 
exemption from such guidelines with respect to a group health 
plan established or maintained by a religious employer (and 
health insurance coverage provided in connection with a group 
health plan established or maintained by a religious employer) 
with respect to any requirement to cover contraceptive services 
under such guidelines.” 

That regulation, in turn, implicates 76 Fed. Reg. 46,621 (Aug. 3, 
2011), “Group Health Plans and Health Insurance Issuers 
Relating to Coverage of Preventive Services Under the Patient 
Protection and Affordable Care Act.”  This provision proposed to 
define “religious employer” as follows: “a religious employer is 
one that:  (1) Has the inculcation of religious values as its 
purpose; (2) primarily employs persons who share its religious 
tenets; (3) primarily serves persons who share its religious 
tenets; and (4) is a non-profit organization under section 
6033(a)(1) and section 6033(a)(3)(A)(i) or (iii) of the Code.”  Id. at 
46,623. 

After reviewing hundreds of thousands of comments to this 
proposed definition, the federal government adopted this 
definition into law in February 2012.  See Group Health Plans 
and Health Insurance Issuers Relating to Coverage of 
Preventive Services Under the Patient Protection and 
Affordable Care Act, 77 Fed. Reg. 8725, 8727 (Feb. 15, 2012). 
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nothing has changed. Three Plaintiffs in this case 
(MCC, CDN, and St. Cecilia Congregation) are 
eligible for the exemption.  See Mich. Catholic 
Conference, 755 F.3d at 385. 

2. The Accommodation 

The accommodation applies to objecting non-profit 
entities and—in the wake of Hobby Lobby—to closely 
held, for-profit corporations as well.  None of the 
remaining Plaintiffs are closely held corporations; 
they fall within the accommodation because they are 
non-profits that object to the contraceptive mandate.  
Of these six Plaintiffs, five offer a “fully-insured 
group health plan[]”:  Catholic Charities of Tennessee, 
Camp Marymount, MQA, St. Mary Villa, and 
Aquinas College.  Id. at 379.  Only one—Catholic 
Charities of Kalamazoo—offers a self-insured plan.  
Id. at 386 n.10.  Fully-insured group health plans 
operate somewhat differently from self-insured 
health plans—with different implications for the 
contraceptive mandate.  See, e.g., Little Sisters of the 
Poor, 2015 WL 4232096, at *8–*10; E. Tex. Baptist 
Univ. v. Burwell, __ F.3d ____, 2015 WL 3852811, at 
*2 (5th Cir. June 22, 2015). 

a. Fully-Insured Plans vs. Self-Insured 
Plans 

Under a fully-insured group plan (also known as a 
fully-insured plan or an insured plan), “insurance [for 
the non-profit entity] is purchased from a regulated 
insurance company.”  Mich. Catholic Conference, 755 
F.3d at 379 n.4 (quoting 1A Steven Plitt, et al., Couch 
on Insurance § 10.1 n.1 (3d ed. 2013)).  Typically, “the 
employer pays a per-employee premium to an 
insurance company, and the insurance company 
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assumes the risk of providing health coverage for 
insured events.”  Health Plan Differences:  Fully-
Insured vs. Self-Insured, EMP. BENEFIT RESEARCH 

INST., Fast Facts from EBRI (Feb. 
11, 2009), http://www.ebri.org/pdf/FFE114.11Feb09.F
inal.pdf (“Fast Facts from EBRI”). 

Under a self-insured health plan, “benefits are paid 
from contributions supplied by the employer without 
the assistance of outside insurance.”  Mich. Catholic 
Conference, 755 F.3d at 378 n.2 (quoting 1A Steven 
Plitt, et al., Couch on Insurance § 10.1 n.1).  Thus, 
employers “bear[] the financial risk of paying claims.”  
Id. (quoting Government Br. at 7 n.1); see also Fast 
Facts from EBRI (“In a self-insured plan, instead of 
purchasing health insurance from an insurance 
company and paying the insurer a per-employee 
premium, the employer acts as its own insurer.”).  
“Self-insured plans often contract with an insurance 
company or other third party to administer the plan, 
but the employer bears the risk associated with 
offering health benefits.” Fast Facts from EBRI. 

b. Complying with the Contraceptive 
Mandate 

For entities that offer a fully-insured plan, the 
contraceptive mandate works by requiring the 
insurance company to provide contraceptive coverage 
without cost-sharing to insured individuals.  See 42 
U.S.C. §§ 300gg-13.  The process is straightforward 
for non-objecting entities:  the insurance company 
provides contraceptive coverage to individuals under 
the plan, and the non-objecting entity pays for that 
coverage through the premium that it is charged. 
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If an eligible non-profit entity objects to such 
coverage, it must make its objections known, either 
through a self-certification procedure or by notifying 
the Secretary of Health and Human Services.  See 45 
C.F.R. § 147.131(c)(1).  We describe these procedures 
in greater detail below.  After the eligible non-profit 
entity objects, “the [insurance] issuer may not impose 
any cost-sharing requirements (such as a copayment, 
coinsurance, or a deductible), or impose any premium, 
fee, or other charge, or any portion thereof, directly or 
indirectly, on the eligible organization, the group 
health plan, or plan participants or beneficiaries.”  45 
C.F.R. § 147.131(c)(2)(ii).  Instead, “[t]he [insurance] 
issuer must segregate premium revenue collected 
from the eligible organization from the monies used 
to provide payments for contraceptive services.” Id.  
In addition, the insurance company must send notice 
to plan participants, separately from regular plan 
materials, explaining that the employer does not 
administer or fund contraceptives but that the 
insurance company provides separate payments for 
these services.  45 C.F.R. § 147.131(d). 

Under a fully-insured plan, the obligations of the 
insurance company remain the same, regardless of 
whether the non-profit entity that it works with 
objects to contraceptive coverage.  If a non-profit 
entity does not object, the insurance company must, 
as a matter of federal law, provide contraceptive 
coverage to insured individuals without cost-sharing.  
If a non-profit entity does object, the insurance 
company must, as a matter of federal law, provide 
contraceptive coverage to insured individuals without 
cost-sharing.  The sole point of difference between an 
entity that decides to exercise the accommodation 
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and an entity that does not is who must pay for the 
coverage:  the insurance company (if the entity 
objects) or the entity (if the entity does not object). 

The contraceptive mandate works differently vis-à-
vis self-insured plans.  Under these plans, employers 
bear the risk associated with offering health benefits 
to their employees.  “In [its] simplest form, the 
employer uses the money that it would have paid the 
insurance company and instead directly pays health 
care claims to providers.” Fast Facts from EBRI.  
Functionally, however, most companies work with a 
third-party administrator (“TPA”), which “perform[s] 
functions such as developing networks of providers, 
negotiating payment rates, and processing claims.”  
Mich. Catholic Conference, 755 F.3d at 378 n.2 
(quoting Government Br. at 7 n.1).  Here, Catholic 
Charities of Kalamazoo works with TPAs Blue Cross 
Blue Shield of Michigan and Express Scripts. 

For non-objecting self-insured entities, compliance 
with the mandate is fairly straightforward.  An 
insured individual seeks coverage, the TPA processes 
the claim, and the entity pays for that claim.  
Objecting self-insured entities, on the other hand, 
must make their concerns known, through the same 
procedures provided for fully-insured plans.  After 
the objecting entity does so, responsibility shifts to 
the TPA:  the TPA must now provide contraceptive 
coverage to insured individuals.  The federal 
government will reimburse TPAs for their expenses 
for providing such coverage.  See 45 C.F.R. 
§ 156.50(d).  As with fully-insured plans, the TPAs 
must give notice to plan participants explaining that 
the employer does not administer or fund 
contraceptives but that the services are nonetheless 
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provided for and covered by the TPA.  29 C.F.R. 
§ 2590.715-2713A(d).  The table below makes clear 
where each Plaintiff in this case stands. 

Eligible for Accommodation Eligible for 
Exemption 

Fully-
Insured 

Catholic Charities 
of Tennessee 

MCC 

 Camp Marymount  CDN 

 MQA St. Cecilia 
Congregation 

 St. Mary Villa   

 Aquinas College  

Self-
Insured  

Catholic Charities 
of Kalamazoo 

 

 
c. Exercising the Accommodation 

Objecting entities may exercise the accommodation 
in one of two ways.  The first procedure requires the 
entity to fill out a two-page form, EBSA Form 700.  
This form requires organizations to list three pieces 
of information:  the “[n]ame of the objecting 
organization,” the “[n]ame and title of the individual 
who is authorized to make, and makes, this 
certification on behalf of the organization,” and the 
“[m]ailing and email addresses and phone number for 
the individual listed above.” EBSA Form 700, U.S. 
DEP’T OF LABOR, available at 
http://www.dol.gov/ebsa/healthreform/regulations/cov
erageofpreventiveservices.html.  EBSA Form 700 also 
requires that the organization self-certify that it is 
eligible for and seeks to exercise the accommodation.  
See Mich. Catholic Conference, 755 F.3d at 381 
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(describing criteria for eligibility).3  “The organization 
or its plan using this form must provide a copy of this 
certification to the plan’s health insurance issuer (for 
insured health plans) or a third party administrator 
(for self-insured health plans) in order for the plan to 
be accommodated with respect to the contraceptive 
coverage requirement.”  EBSA Form 700.  This 
completes the self-certification process. 

Objecting entities may also opt for a second 
approach:  providing notice directly to the Secretary 
of Health and Human Services.  This alternative 
emerged in the aftermath of the Supreme Court’s 
order on application for an injunction in Wheaton 
College v. Burwell, 134 S. Ct. 2806, 2807 (2014), 
where the Court held in an interim order that 
objecting entities “need not use the form prescribed 
by the Government, EBSA Form 700, and need not 
send copies to health insurance issuers or third-party 
administrators” in order to obtain the accommodation.  
As the Court noted, the contraceptive mandate would 
not be enforced against an objecting entity so long as 
that entity “informs the Secretary of Health and 
Human Services in writing that it is a nonprofit 
organization that holds itself out as religious and has 
religious objections to providing coverage for 
contraceptive services.” Id.  Federal regulations have 
since specified that, if an entity opts to take this 

                                            
3 Since we published our initial opinion, the only change to 
these eligibility requirements has been to expand them to 
include “closely held for-profit entit[ies],” in light of Hobby 
Lobby.  See 29 C.F.R. § 2590.715-2713A(a)(2)(ii); 29 C.F.R. 
§ 2590.715-2713A(a)(4). 
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approach in lieu of self-certification, the notice must 
include: 

a. “the name of the eligible organization and 
the basis on which it qualifies for an 
accommodation,” 

b. “its objection based on sincerely held 
religious beliefs to coverage of some or all 
contraceptive services,” 

c. “the [insurance] plan name and type,” and  

d. “the name and contact information for any 
of the plan’s third party administrators and 
health insurance issuers.” 

29 C.F.R. § 2590.715-2713A(b)(1)(ii)(B) (self-insured 
plans); 29 C.F.R. § 2590.715-2713A(c)(1)(ii) (fully-
insured plans).  As evidenced below, these 
approaches are remarkably similar to one another. 

 Self-
Certification 

Notice 

Must be . . . An eligible 
organization with 
a sincerely held 
religious 
objection to 
providing 
contraceptive 
coverage 

An eligible 
organization with 
a sincerely held 
religious objection 
to providing 
contraceptive 
coverage 

Must provide . . .  Name of 
organization  

Name of 
organization  

 Name and title of 
individual 
authorized to 
make 
certification  

Name and type of 
insurance plan  

 Contact 
information of 

Contact 
information of 
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individual 
authorized to 
make 
certification  

TPA or health 
insurance issuer  

Must be 
delivered to . . . 

TPA or health 
insurance issuer 

Secretary of HHS 

 
That is not a coincidence.  Consider the actors at 

play:  the non-profit, the insurance issuer (or, for self-
insured plans, the TPA), and the government.  When 
a non-profit chooses to exercise the accommodation 
via self-certification, it essentially says to its insurer, 
“I don’t support providing contraception coverage and 
I’m not going to pay for it.  You and the government 
need to figure out what to do from here.”  On the 
other hand, when a non-profit chooses to exercise the 
accommodation via notice, it essentially says to the 
government, “I don’t support providing contraception 
coverage and I’m not going to pay for it.  You and my 
insurer need to figure out what to do from here.” 
These procedures are functionally equivalent. 

B.  Procedural History 

This case is a consolidated appeal of two cases, one 
arising out of the U.S. District Court for the Western 
District of Michigan and the other from the U.S. 
District Court for the Middle District of Tennessee.  
Both district courts denied Plaintiffs’ request for 
preliminary injunctive relief. Mich. Catholic 
Conference, 755 F.3d at 381–82.  We affirmed. Id. at 
398.  Plaintiffs then filed a petition for a writ of 
certiorari.  Pet.  for Writ of Cert., Mich. Catholic 
Conference v. Burwell (No. 14-701), 2014 WL 7166539.  
The Supreme Court granted this petition, vacated 
our judgment, and remanded the case back to us for 



15a 
 
further consideration in light of Hobby Lobby.  We 
requested and received supplemental briefing from 
the parties. 

II.  ANALYSIS 

A.  Standard of Review 

“We review the district court’s denial of 
preliminary . . . injunctive relief for abuse of 
discretion.”  Jolivette v. Husted, 694 F.3d 760, 765 
(6th Cir. 2012).  “In considering whether preliminary 
injunctive relief should be granted, a court considers 
four factors:  (1) whether the movant has a strong 
likelihood of success on the merits; (2) whether the 
movant would suffer irreparable injury without the 
injunction; (3) whether issuance of the injunction 
would cause substantial harm to others; and (4) 
whether the public interest would be served by 
issuance of the injunction.” Id. (internal quotation 
marks omitted).  “Although no one factor is 
controlling, a finding that there is simply no 
likelihood of success on the merits is usually fatal.” Id. 
(internal quotation marks omitted). 

B.  Likelihood of Success on the Merits 

We begin our analysis by reviewing Hobby Lobby, 
as the Supreme Court instructed us to do.  We then 
examine what effect (if any) Hobby Lobby had on our 
initial opinion, and explain why we adhere to our 
original disposition.  Finally, we survey case law from 
our sister circuits to show that our conclusions are 
well supported by the reasoning of our judicial 
colleagues. 
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1. Hobby Lobby 

The central issue in Hobby Lobby was whether the 
federal government may, under RFRA, “demand that 
three closely held corporations provide health-
insurance coverage for methods of contraception that  
violate the sincerely held religious beliefs of the 
companies’ owners.” Hobby Lobby, 134 S. Ct. at  2759.  
The Court answered this question in the negative.  
This conclusion was the product of a multi-step 
analysis.  First, the Court determined that HHS’s 
contraceptive mandate “impose[d] a substantial 
burden” on the corporations’ exercise of their 
religious beliefs.  134 S. Ct. at 2775–79.  Next, it 
assumed without deciding that the mandate served a 
compelling government interest.  Id. at 2780.  
Notwithstanding this  assumption, however, it held 
that the regulations were nonetheless not “the least 
restrictive means of furthering th[is] compelling 
governmental interest.” Id. 

Hobby Lobby tells us, in sum, that the government 
cannot compel closely held companies with sincere 
religious objections to provide contraception coverage 
to their employees.  But that issue is fundamentally 
different from the issue at the heart of this case—
whether an entity’s decision not to provide such 
coverage by exercising an accommodation is, by itself, 
a violation of that entity’s religious beliefs. 4   We 

                                            
4 Plaintiffs raised a number of other claims in their initial briefs 
before us, alleging, for instance, that the exemption and 
accommodation also ran afoul of the APA and the First 
Amendment.  Plaintiffs, however, did not renew these 
challenges in their petition for a writ of certiorari, focusing 
entirely on the legality of the accommodation vis-à-vis RFRA.  
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upheld this accommodation against a RFRA 
challenge in our initial opinion.  Nothing in Hobby 
Lobby changes this analysis. 

In fact, the Court made abundantly clear in its 
opinion that it was not going to rule on the  legality of 
the accommodation.  Id. at 2782 (“We do not decide 
today whether an approach of this  type complies 
with RFRA for purposes of all religious claims.”).  
There are, however, at least some indications from 
the Court that this arrangement would pass muster.  
First, the Court discussed the accommodation 
favorably when compared alongside the more onerous 
practices that were being contested by petitioners in 
Hobby Lobby.  See id.  (“At a minimum . . . [the 
accommodation] does not impinge on the plaintiffs’ 
religious belief that providing insurance coverage for 
the contraceptives at issue here violates their religion, 
and it serves HHS’s stated interests equally well.”).  
Second, the Court, in responding to the charge that it 
was adopting an all-too-expansive reading of RFRA, 
described its holding in Hobby Lobby as being “very 
specific.”  Id. at 2760. 

To be fair, neither of these passages provides us 
with a definitive signal one way or another.  But that 
should not come as a surprise.  As we and other 
courts have made clear, Hobby Lobby attempted to 
address a question different from the question that 
we must now take up.  See, e.g., Little Sisters of the 
Poor, 2015 WL 4232096, at *4 (“In other words, 
unlike in Hobby Lobby, the Plaintiffs do not challenge 
the general obligation under the ACA to provide 

                                                                                          
This opinion addresses this central issue.  We re-issue and re-
affirm our prior opinion on all other issues. 
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contraceptive coverage.  They instead challenge the 
process they must follow to get out of complying with 
that obligation.”).  Under Hobby Lobby, closely held 
companies with sincere religious objections cannot be 
compelled to comply with the contraceptive mandate; 
indeed, like certain non-profit organizations, they are 
now eligible for an accommodation.  But the 
availability of an accommodation that allows an 
organization to refrain from paying for contraception 
does not negate the underlying federal requirement 
that some entity must provide contraceptive coverage. 

2. Plaintiffs’ RFRA Challenge to the 
Accommodation 

a. Question of Law 

We made this point clear in our original opinion, 
stating at the outset that we were presented with a 
question of “how the regulatory measure actually 
works”—i.e., what the law actually requires of the 
various actors (the non-profit entity, the insurer or 
the TPA, and the federal government).  Mich. 
Catholic Conference, 755 F.3d at 385.  That, we held, 
was a question of law, separate and  apart from “the 
moral or theological consequences of appellants 
requesting the exemption or accommodation.” Id.  
Whether a law imposes a substantial burden on a 
party is something that a court must decide, not 
something that a party may simply allege. 

Every other circuit court to have addressed this 
issue has come to the same conclusion.  In Geneva 
College v. Secretary of the U.S. Department of Health 
and Human Services, 778 F.3d 422, 435 (3d Cir. 
2015), for example, the Third Circuit rejected 
Plaintiffs’ argument “that the accommodation 
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requires them to be ‘complicit’ in sin.” The court 
noted that, regardless of “the reasonableness of the 
appellees’ religious beliefs,” the court’s legal analysis 
would instead focus on “how the regulatory measure 
actually works”—echoing our language.  Id. at 436.  
See also Priests for Life v. U.S. Dep’t of Health & 
Human Servs., 772 F.3d 229, 247 (D.C. Cir. 2014) 
(“Accepting the sincerity of Plaintiffs’ beliefs, 
however, does not relieve this Court of its 
responsibility to evaluate the substantiality of any 
burden on Plaintiffs’ religious exercise, and to 
distinguish Plaintiffs’ duties from obligations 
imposed, not on them, but on insurers and TPAs.  
Whether a law substantially burdens religious 
exercise under RFRA is a question of law for courts to 
decide, not a question of fact.”); E. Tex. Baptist Univ., 
2015 WL 3852811, at *5 (“[W]e are bound to follow 
[the Supreme Court’s decisions in] Roy and 
Northwest Indian Cemetery by deciding, as a question 
of law, whether the challenged law pressures the 
objector to modify his religious exercise.”); Univ. of 
Notre Dame v. Burwell, 786 F.3d 606, 614 (7th Cir. 
2015) (“The delivery of a copy of the form to [the 
insurance issuer] reminds it of an obligation that the 
law, not the university, imposes on it—the obligation 
to pick up the ball if Notre Dame decides, as is its 
right, to drop it.”). 

On this point, we are particularly mindful of the 
Tenth Circuit’s analysis in Little Sisters of the Poor.  
In that case, the court noted that “whether a law 
substantially burdens religious exercise in one or 
more of these ways is a matter for courts—not 
plaintiffs—to decide.” 2015 WL 4232096, at *18.  The 
court acknowledged that “substantiality does not 
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permit us to scrutinize the theological merit of a 
plaintiff’s religious beliefs—instead, we analyze the 
intensity of the coercion applied by the government to 
act contrary to those beliefs.” Id. at *19 (internal 
quotation marks omitted).  “Our only task is to 
determine whether the claimant’s belief is sincere, 
and if so, whether the government has applied 
substantial pressure on the claimant to violate that 
belief.” Id. (quoting Hobby Lobby v. Sebelius, 723 
F.3d 1114, 1137 (10th Cir. 2013)) (emphasis added).  
“In determining whether a law or policy applies 
substantial pressure on a claimant to violate his or 
her beliefs, we consider how the law or policy being 
challenged actually operates and affects religious 
exercise.” Id.  The Tenth Circuit cited legislative 
history in support of this point, noting that “Congress 
added the word ‘substantially’ before passage to 
clarify that only some burdens would violate the act.” 
Id. at *18.  The court also pointed out that, “[i]f 
plaintiffs could assert and establish that a burden is 
‘substantial’ without any possibility of judicial 
scrutiny, the word ‘substantial’ would become wholly 
devoid of independent meaning.” Id. 

We are in accord with this reasoning.  If the 
substantiality of a burden were to turn on the “moral 
or theological consequences” of Plaintiffs’ religious 
beliefs, then the substantial-burden analysis would 
not be much of an analysis at all.  Indeed, every party 
alleging a RFRA violation could state that their 
religious beliefs were being burdened and that the 
burden was substantial.  This was not Congress’s 
intent when it drafted RFRA, nor have we found any 
case law to support this interpretation. 

b. The Exemption 
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After determining in our initial opinion that we 
were confronted with a question of law, we then 
noted that all Plaintiffs were either “eligible for the 
religious-employer exemption” or “for the 
accommodation.”  Mich. Catholic Conference, 755 
F.3d at 385. 

We held that those entities eligible for the 
religious-employer exemption—MCC, CDN, and St. 
Cecilia Congregation—had “not demonstrated a 
strong likelihood of success on the merits” because 
they had failed to “identify any particular action that 
they must take to obtain the exemption.” Id.  Their 
mere status as religious employers meant that they 
did not need to comply with “the requirement to 
provide contraceptive coverage.” Id. (internal 
quotation marks omitted).  Plaintiffs did not 
challenge this determination in their petition for a 
writ of certiorari.  See Pet. for Writ of Cert., 2014 WL 
7166539, at *3 (“This case is also not about a 
challenge to an exemption.”).  We see no need to 
revisit our analysis.  For entities entitled to the 
exemption, the ACA does not change a thing.  
Religious employers did not need to provide, pay for, 
or facilitate access to contraceptives prior to the ACA, 
and they do not need to do so now. 

c. The Accommodation 

We also, in our initial opinion, rejected Plaintiffs’ 
argument “that the . . . accommodation arrangement 
forces them to provide, pay for, and/or facilitate 
access to contraceptive coverage.”  Mich. Catholic 
Conference, 755 F.3d at 384.  We adhere to this 
disposition today, and elaborate upon our reasoning 
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by examining fully-insured and self-insured plans 
separately. 

(1) Fully-Insured Plans 

Five of the remaining six Plaintiffs—Catholic 
Charities of Tennessee, Camp Marymount, MQA, St. 
Mary Villa, and Aquinas College—offer fully-insured 
plans.  Under these plans, the insurance company 
bears the risk of providing coverage and paying for 
individual claims.  In exchange, the non-profit entity 
pays a premium for each employee.  “[P]remiums 
vary . . . based on employer size, employee population 
characteristics, and health care use.” Fast Facts from 
EBRI.  Smaller employers are more likely to be fully-
insured because such plans insulate them from 
having to bear the cost of coverage should their 
employees have to file a number of significant claims.  
Insurance companies can offer these types of plans so 
long as they work with multiple entities, thereby 
evening out the risk associated with any particular 
entity.  Here, for instance, Plaintiffs MQA and St. 
Mary Villa “collaborate with one another and pool 
their resources in order to provide a health benefits 
plan to their employees.” R. 1 (Compl. at ¶ 79) (Page 
ID #20) (M.D.  Tenn.).  This health plan “is a fully-
insured plan, offered and administered by Blue Cross 
Blue Shield of Tennessee.”  Id. at ¶ 80 (Page ID #20). 

Under federal law, insurance companies that 
provide fully-insured plans must provide 
contraceptive coverage—this is an obligation 
independent and irrespective of the wishes of the 
non-profit entity that it works with.  Mich. Catholic 
Conferences, 755 F.3d at 387–88.  This legal 
requirement applies whether or not the non-profit 
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entity objects.  The only difference between objecting 
and non-objecting entities is the cost of the premium 
that the entity must pay.  If the entity does not object, 
the premium will include the cost of contraceptive 
coverage.  If the entity does object, the premium will 
not include the cost of coverage.  Importantly, for the 
insured, the effect is the same:  under either scenario, 
the insured will receive coverage. 

The process for making one’s objections known is 
straightforward, and not substantially burdensome.  
Consider, for instance, what a plaintiff would need to 
do in order to self-certify.  The plaintiff would 
complete EBSA Form 700 and deliver this form to its 
insurer.  That form requires the entity to state its 
name, the name of the individual who has made the 
authorization on behalf of the entity, and that 
individual’s contact information.  This is not a 
substantial burden.  It is, in fact, difficult to think of 
a more de minimis request:  tell us who you are, and 
tell us how we can contact you.5 

Our reasoning tracks the Tenth Circuit in this 
respect.  In Little Sisters of the Poor, that court noted 
that “[b]y delivering the Form or notifying HHS, an 
organization with an insured plan does not enable 
coverage—to the contrary, it simply notifies its 
health insurance issuer that the organization will not 
be providing coverage.”  2015 WL 4232096, at *22.  
“The health insurance issuer then has an 
independent and exclusive obligation to provide that 
coverage without cost sharing.”  Id.  “Because the 

                                            
5 Other circuits have compared the accommodation provision to 
the conscientious-objector process.  See Priests for Life, 772 F.3d 
at 246.  This analogy is apt. 
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ACA obligates health insurance issuers to provide 
contraceptive coverage, they must meet this 
obligation independently and irrespective of the 
notification.  The self-certification does not impose 
any responsibility; it merely makes it the issuer’s sole 
responsibility rather than one shared with the group 
health plan itself.” Id. 

Plaintiffs’ arguments to the contrary are without 
merit.  First, Plaintiffs contend that “[m]ost obviously, 
if Plaintiffs stopped offering health plans, their 
insurers . . . would have no obligation whatsoever to 
provide Plaintiffs’ beneficiaries with the objectionable 
coverage.” Pls.’ Supp. Br. at 11.  This argument is not 
persuasive.  It is true that if Plaintiffs decided not to 
offer health coverage at all, then they would not have 
to offer coverage for contraceptives.  But they would 
also be breaking the law. 6   RFRA does not give 
parties license to break the law.  See Little Sisters of 
the Poor, 2015 WL 4232096, at *26. 

Plaintiffs’ remaining contentions are equally 
unavailing.  They argue that, “in the context of an 
insured plan, a religious organization’s insurance 
issuer has no enforceable obligation to provide the 
mandated coverage unless the organization submits 
the self-certification or notification form.  Without 
the form, the regulations purport to require the 
religious organization itself to pay for the 
objectionable coverage, an arrangement precluded by 

                                            
6 ”The ACA requires that employers with 50 or more full-time 
employees provide health insurance for their full-time 
employees or pay a penalty on their federal tax return.”  Mich. 
Catholic Conference v. Sebelius, 989 F. Supp. 2d 577, 582 (W.D. 
Mich. 2013). 
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Hobby Lobby.” Pls.’ Supp.  Br. at 12–13 (citation 
omitted).  This is a clever (but incorrect) sleight of 
hand. 

As other courts have made clear, “[w]ith insured 
plans, the health insurance issuer bears legal 
responsibility to provide contraceptive coverage 
whether or not the religious non-profit has opted out.” 
Little Sisters of the Poor, 2015 WL 4232096, at *24 
(emphasis added).  In other words, Plaintiffs are 
fundamentally wrong in their understanding of how 
the law actually works.  Contrary to Plaintiffs’ 
characterization, the religious organization’s 
insurance issuer does have an enforceable obligation 
to provide coverage regardless of whether the 
organization submits a self-certification or 
notification form.  To be sure, if an organization 
decides not to self-certify or decides not to notify HHS, 
then the organization will have to pay for 
contraceptive coverage.  But that is the entire 
purpose of having an opt-out process:  so that 
objecting entities can identify themselves and so that 
other actors can proceed accordingly. 

(2) Self-Insured Plans 

We turn finally to the one Plaintiff in this case 
offering a self-insured plan:  Catholic Charities of 
Kalamazoo.  In our original opinion, we explained 
why its assertion that it was being compelled to 
provide, pay for, and/or facilitate contraceptive 
coverage was unavailing. 

First, we held that Catholic Charities of 
Kalamazoo was “not required to ‘provide’ 
contraceptive coverage.” Mich. Catholic Conference, 
755 F.3d at 386.  After an organization makes its 
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objections clear, “the eligible organization’s health 
plan does not host the coverage.” Id.  “Instead, the 
[organization’s] third-party administrator ‘shall be 
responsible for . . . compliance with’ the preventive 
care and screenings provided for in the HRSA 
guidelines.” Id. (quoting 29 C.F.R. §§ 2510.3-16(b), 
(b)(1)).  “Thus, although the . . . third-party 
administrator will provide contraceptive coverage, 
[Catholic Charities of Kalamazoo] will not.” Id.  Nor, 
we noted, was Catholic Charities of Kalamazoo 
“required to ‘pay for’ contraceptive coverage.” Id.  The 
TPA must instead pick up the tab.  Regulations allow 
these companies to seek up to 110% reimbursement 
from the federal government.  See Univ. of Notre 
Dame, 786 F.3d at 609.  The accommodation, in other 
words, essentially shifts the cost of contraceptive 
coverage from the objecting entity to the federal 
government.  Finally, we stated that Catholic 
Charities of Kalamazoo was “not required to 
‘facilitate access to’ contraceptive coverage.” Mich. 
Catholic Conference, 755 F.3d at 387.  “The obligation 
to cover contraception will not,” we noted, “be 
triggered by the act of self-certification—it already 
was triggered by the enactment of the ACA.”  Id.; see 
also id. at 389 (“Self-certification allows the eligible 
organization to tell the insurance issuer and third-
party administrator ‘we’re excused from the new 
federal obligation relating to contraception,’ and in 
turn, the government tells those insurance companies, 
‘but you’re not.’” (quoting Univ. of Notre Dame v. 
Sebelius, 743 F.3d 547, 557 (7th Cir. 2014))). 

This analysis remains valid.  As other courts have 
acknowledged, the contraceptive mandate works 
differently with respect to a self-insured plan.  See E. 
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Tex. Baptist Univ., 2015 WL 3852811, at *2; Little 
Sisters of the Poor, 2015 WL 4232096, at *24 (“With 
self-insured plans, the TPA shoulders legal 
responsibility for coverage only after the religious 
non-profit has opted out.”).  Unlike the insurance 
issuer in a fully-insured plan, a TPA does not 
necessarily have an independent obligation to provide 
contraceptive coverage because, as a TPA, it does not 
necessarily have an independent obligation to provide 
any coverage.  For non-objecting entities, all a TPA is 
supposed to do is assist the entity by, for example, 
developing provider networks or negotiating 
discounted rates for services.  The TPA is supposed to 
serve strictly as an administrator; the risk and cost of 
providing coverage are borne by the entity.  With 
respect to the contraceptive mandate, the TPA steps 
in only when the entity—here, Catholic Charities of 
Kalamazoo—makes its objections known.7  According 
to Plaintiffs, this conditional language means that an 
action that a Plaintiff takes “triggers the TPA’s 
obligation to ‘provide or arrange payments for 
contraceptive services.’” Pls.’ Supp.  Br. at 12 
(quoting 26 C.F.R. § 54.9815-2713AT(b)(2)). 

This assertion is incorrect.  As the Tenth Circuit 
explained in Little Sisters of the Poor, “[b]y opting out, 
the self-insured plaintiffs shift their duty to provide 
coverage to a TPA, but they do not change their plan 
participants and beneficiaries’ entitlement to 

                                            
7 We noted in our original opinion that “[n]othing in the record 
indicates that Catholic Charities of Kalamazoo’s third-party 
administrator has refused to provide contraceptive coverage 
upon receipt of a self-certification form.” 755 F.3d at 386 n.11.  
Plaintiffs have not challenged this determination. 
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contraceptive coverage under federal law.” 2015 WL 
4232096, at *25.  To be sure, “opting out is 
necessarily a but-for cause of someone else—the 
TPA—providing contraceptive coverage.” Id.  But 
“that is the point of an accommodation—shifting a 
responsibility from an objector to a non-objector.  
That is how a legislative policy choice—here, to afford 
women contraceptive coverage—can be reconciled 
with religious objections to that policy.” Id.  To put it 
another way, RFRA allows certain parties to request 
that the government create an exception to the rule 
for that particular party.  It does not, however, allow 
accommodated parties to challenge the rule itself.  
See Mich. Catholic Conference, 755 F.3d at 388 
(“‘Never to our knowledge has the Court interpreted 
the First Amendment to require the Government 
itself to behave in ways that the individual believes 
will further his or her spiritual development or that 
of his or her family.’” (quoting Bowen v. Roy, 476 U.S. 
693, 699 (1986))).  Indeed, Plaintiffs have all but 
conceded this point.  See Pet. for Writ of Cert., 2014 
WL 7166539, at *3 (“Although Petitioners . . . oppose 
the Government’s goal of providing such coverage, 
they do not challenge the legality of that goal.”). 

Despite our attempts to describe how the 
accommodation actually works, it is perhaps 
inevitable that some Plaintiffs will still believe that 
they are morally complicit in sin, by being a part of a 
system that provides access to contraceptives.  See, 
e.g., id. (“Petitioners ask only that they not be forced 
to violate their religious beliefs by participating in 
the regulatory scheme by which the Government 
seeks to accomplish its ends.”).  However, it is not our 
role to determine a party’s moral complicity; we do 
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not question here Plaintiffs’ “desire not to participate 
in the provision of contraception.”  Mich. Catholic 
Conference, 755 F.3d at 384.  Our role is a more 
limited one:  to determine whether, as a legal matter, 
the regulation represents a substantial burden to 
Plaintiffs’ rights under RFRA.  That requires us to 
determine how the law works and what it asks of 
various actors.  On this point, as we held before, 
“[t]he government’s imposition of an independent 
obligation on a third party does not impose a 
substantial burden on the appellants’ exercise of 
religion.” Id. at 388. 

3. Supporting Case Law 

Our sister circuits have also arrived at this 
conclusion.  Similar legal challenges have been 
brought in a number of other federal courts.  As of 
this writing, six other circuits have addressed 
whether the accommodation passes muster under 
RFRA.  All six have upheld the accommodation, and 
all six have held that Hobby Lobby does not suggest 
anything to the contrary. 

In Geneva College, the Third Circuit was 
confronted with a set of three plaintiffs—two that 
offered self-insured health plans and one that offered 
a fully-insured health plan.  In the course of 
upholding the accommodation against all three 
plaintiffs, the court discussed and dismissed the 
plaintiffs’ reliance on Hobby Lobby.  778 F.3d at 436–
37; see also id. at 441 (“[C]ase law clearly draws a 
distinction between what the law may impose on a 
person over religious objections, and what it permits 
or requires a third party to do.  Although that person 
may have a religious objection to what the 
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government, or another third party, does with 
something that the law requires to be provided 
(whether it be a Social Security number, DNA, or a 
form that states that the person religiously objects to 
providing contraceptive coverage), RFRA does not 
necessarily permit that person to impose a restraint 
on another’s action based on the claim that the action 
is religiously abhorrent.”). 

The D.C. Circuit likewise rejected plaintiffs’ RFRA 
challenge to the accommodation in Priests for Life.  
The court subsequently denied the plaintiffs’ petition 
for rehearing en banc.  The court’s decision to deny 
rehearing was accompanied by a six-page concurral 
from Judge Pillard, which she wrote “only to 
underscore why our court’s [prior] approach accords 
with the Supreme Court’s decision in Burwell v. 
Hobby Lobby Stores, Inc.”  Priests for Life, No. 13-
5368, slip op. at 1 (D.C. Cir. May 20, 2015) (Pillard, J., 
concurral).  Judge Pillard noted that the provisions at 
issue in Priests for Life were legally “distinct” from 
those that were challenged in Hobby Lobby.  Id.  In 
Hobby Lobby, the petitioners were “accorded . . . a 
victory in a contest over what religious meaning to 
ascribe to [their] payment for contraceptive coverage.” 
Id. at *5.  “That holding,” however, “does not require 
us to credit Priests for Life’s legally inaccurate 
assertions about the operation of the regulation they 
challenge.” Id.  “[T]he whole point of the challenged 
regulation is to scrupulously shield objecting 
religious nonprofits from any role in making 
contraception available to women”—in other words, 
to prevent organizations from having to provide, pay 
for, or facilitate access to contraceptives.  Id. at *6; 
see also Catholic Health Care Sys. v. Burwell, ____ 
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F.3d ____, ____, 2015 WL 4665049, at *10 (2d Cir. 
Aug. 7, 2015) (relying on Priests for Life, 722 F.3d at 
253, and stating that “[v]iewed objectively, 
completing a form stating that one has a religious 
objection is not a substantial burden.”). 

Next, the Fifth Circuit rejected an accommodation 
challenge in East Texas Baptist University.  The court 
acknowledged that “the plaintiffs have identified 
several acts that offend their religious beliefs.”  2015 
WL 3852811, at *5.  But “the acts they [the plaintiffs] 
are required to perform do not include providing or 
facilitating access to contraceptives.” Id.  “Instead, 
the acts that violate their faith are those of third 
parties.” Id.  RFRA, however, “confers no right to 
challenge the independent conduct of third parties.” 
Id.  The court went on to address and reject the 
plaintiffs’ remaining arguments in short order, noting 
that federal law, not the accommodation, triggers 
contraceptive coverage, id.; that the regulations do 
not require plaintiffs to pay for contraceptive 
coverage (in fact, they do the exact opposite), id. at *6; 
and that the accommodation does “not make it easier 
for [insurers] to pay for contraceptives, and do[es] not 
imply endorsement of contraceptives,” id. at *7. 

Finally, decisions from the Seventh Circuit and the 
Tenth Circuit are particularly informative, given the 
procedural similarity between our case and the 
Seventh Circuit’s Notre Dame case and the 
thoroughness of the Tenth Circuit’s decision. 

As in our case, the Seventh Circuit initially 
rejected appellants’ challenge to the accommodation, 
in a decision published before Hobby Lobby.  See Univ. 
of Notre Dame, 743 F.3d at 559.  Notre Dame 
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subsequently filed a petition for a writ of certiorari.  
The Supreme Court granted Notre Dame’s petition, 
vacated the Seventh Circuit’s judgment, and 
remanded the case “for further consideration in light 
of Burwell v. Hobby Lobby Stores, Inc.” 135 S. Ct. 
1528 (2015).  On remand, the Seventh Circuit once 
again denied Notre Dame’s request for injunctive 
relief.  786 F.3d at 619.  The court rejected Notre 
Dame’s allegation that it served as a “conduit 
between the suppliers of [contraceptive] coverage and 
the university’s students and employees.” Id. at 612.  
As the Seventh Circuit explained, “the only ‘conduit’ 
is between the [insurance] companies and Notre 
Dame students and staff; the university has stepped 
aside.” Id.; see also id. at 614 (“[I]n invoking the 
[accommodation] the university . . . throws the entire 
administrative and financial burden of providing 
contraception on the health insurer and third-party 
administrator, which are secular organizations that 
unlike the university have no aversion to providing 
contraceptive coverage.  The result is to lift a burden 
from the university’s shoulders.”).  The court also 
considered various alternative measures proposed by 
Notre Dame.  It rejected all of them.  It noted that 
one alternative was “not contraception at all,” that 
another alternative “elide[d] all consideration of the 
costs and complications of the administrative 
machinery for providing tax incentives to consumers,” 
and that the remaining alternatives “involve[d] 
cumbersome administrative machinery and . . . 
impose[d] a burden on Notre Dame’s female students 
and employees who want to obtain contraceptives.” Id. 
at 617. 
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The Seventh Circuit’s recent decision in Wheaton 
College v. Burwell, __ F.3d ____, 2015 WL 3988356 
(7th Cir. July 1, 2015), is likewise informative.  This 
decision came in the aftermath of the Supreme 
Court’s order, discussed above, where the Court held 
that Wheaton College need not complete EBSA Form 
700, but could instead inform the Secretary of HHS of 
its objections to the contraceptive mandate.  Despite 
this order, “[t]he college argue[d] that it remain[ed] 
involuntarily complicit in the provision of emergency 
contraception because its notification to the 
Department that it objects to the provision of 
contraception on religious grounds serves as the 
‘trigger’ of the Department’s ordering the insurers to 
cover emergency contraception.” Id. at *4.  The 
Seventh Circuit rejected this characterization, 
carefully explaining why the college’s position was 
incorrect.  “To exercise this right of refusal the college 
has only to notify its health insurers, or if it prefers 
the Department of Health and Human Services, of its 
unwillingness to provide coverage.  The insurers are 
then obligated by the Affordable Care Act to provide 
the coverage directly . . . .  The college and its health 
plans are thus bypassed.” Id. at *3.  “So when 
Wheaton College tells us that it is being ‘forced’ to 
allow ‘use’ of its health plans to cover emergency 
contraceptives, it is wrong.  It’s being ‘forced’ only to 
notify its insurers (including third-party 
administrators), whether directly or by notifying the 
government (which will forward the notification to 
the insurers), that it will not use its health plans to 
cover emergency contraception.” Id. 

Finally, and most recently, the Tenth Circuit 
denied an accommodation challenge in Little Sisters 



34a 
 
of the Poor.  We have referred to its reasoning 
throughout our opinion, and now take note of only a 
few of the court’s pertinent observations.  First, the 
court highlighted the unusual nature of the plaintiffs’ 
claims.  As it noted, “[m]ost religious liberty 
claimants allege that a generally applicable law or 
policy without a religious exception burdens religious 
exercise, and they ask courts to strike down the law 
or policy or excuse them from compliance.”  2015 WL 
4232096, at *14 (emphasis added).  Yet, in this case, 
“the Departments have developed a religious 
accommodation rather than leaving it for the courts 
to fashion judicial relief.” Id.  Thus, “[p]laintiffs not 
only challenge a law that requires them to provide 
contraceptive coverage against their religious beliefs, 
they challenge the exception that the law affords to 
them.” Id.  None of the legal precedents cited by the 
plaintiffs “involve a situation where the government 
offer[ed] religious objectors an accommodation.” Id.  
The court then took note of its prior decision in 
United States v. Friday, 525 F.3d 938 (10th Cir. 2008), 
where it had stated that, “[l]aw accommodates 
religion; it cannot wholly exempt religion from the 
reach of the law.” Id. at *15 (quoting Friday, 525 F.3d 
at 960).  This discussion underscores the atypical 
nature of Plaintiffs’ claim in this case.  No court has 
invalidated an accommodation that is as simple to 
comply with as the one at issue in this case.  We see 
no reason to do so now. 

The Tenth Circuit’s discussion of the opt-out 
process also strongly supports our analysis.  The 
court stated that the “[p]laintiffs are not 
substantially burdened solely by the de minimis 
administrative tasks this involves.” Id. at *30.  “All 
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opt-out schemes require some affirmative act to free 
objectors from the obligations they would otherwise 
face.” Id.  “Having to file paperwork or otherwise 
register a religious objection, even if one disagrees 
with the ultimate aim of the law at issue, does not 
alone substantially burden religious exercise.” Id.  
The point of the accommodation is to insulate 
objecting entities from providing, paying for, or 
facilitating access to contraception.  The process for 
obtaining the accommodation is not burdensome, as 
it requires no more effort than would be required for 
any routine administrative task. 

These cases highlight the multitude of reasons why 
Plaintiffs’ arguments in this case fail:  because there 
is an underlying federal obligation to provide 
contraceptive coverage, because the opt-out is hardly 
a burden at all (much less a substantial burden), 
because the whole point of a federal religious 
accommodation is to accommodate the beliefs of the 
religious organization with the valid legislative policy 
goals set forth by Congress.  The consistent reasoning 
of our sister circuits supports this conclusion. 

C. Remaining Factors for Injunctive Relief 

The remaining factors that we must consider in 
evaluating a request for preliminary injunctive relief 
are:  “(2) whether the movant would suffer 
irreparable injury without the injunction; (3) whether 
issuance of the injunction would cause substantial 
harm to others; and (4) whether the public interest 
would be served by issuance of the injunction.”  
Jolivette, 694 F.3d at 765 (internal quotation marks 
omitted).  “[A] finding that there is simply no 
likelihood of success on the merits is usually fatal.” Id. 
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(internal quotation marks omitted).  There is nothing 
in the three remaining factors that outweighs the 
clear unlikelihood of success in this case.  The district 
courts did not abuse their discretion by denying 
Plaintiffs preliminary injunctive relief. 

III.  CONCLUSION 

The accommodation at issue here does not violate 
RFRA.  We RE-ISSUE and REAFFIRM our prior 
opinion, Michigan Catholic Conference & Catholic 
Family Services v. Burwell, 755 F.3d 372 (6th Cir. 
2014), with respect to all other issues raised by 
Plaintiffs.  Accordingly, we AFFIRM the district 
courts’ judgments denying preliminary injunctive 
relief to Plaintiffs on all of their claims. 
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Before:  MOORE and ROGERS, Circuit Judges; 
NIXON, District Judge. 

JUDGMENT 

On Appeals from the United States District Courts 
for the Western District of Michigan at Grand Rapids  

and the Middle District of Tennessee at Nashville. 

THIS CAUSE was heard on the records from the 
district courts and was submitted on the 
supplemental briefs of counsel. 

IN CONSIDERATION WHEREOF, it is 
ORDERED that this court’s prior opinion, Michigan 
Catholic Conference & Catholic Family Services v. 
Burwell, 755 F.3d 372 (6th Cir. 2014), is REISSUED 
and REAFFIRMED, with respect to all issues raised 
by Plaintiffs.  Accordingly, IT IS FURTHER 
ORDERED that the judgments of the district courts 
denying preliminary injunctive relief to Plaintiffs on 
all of their claims are AFFIRMED. 

ENTERED BY ORDER OF THE COURT 

 
Deborah S. Hunt, Clerk 
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OPINION 

KAREN NELSON MOORE, Circuit Judge.  The 
plaintiffs-appellants in this consolidated appeal are 
non-profit entities affiliated with the Catholic Church 
who have religious objections to certain preventive 
care standards under the Patient Protection and 
Affordable Care Act.  Specifically, the appellants 
object to the requirement that their employer-based 
health insurance plans cover all Food and Drug 
Administration-approved contraception, sterilization 
methods, and counseling.  All of the appellants are 
eligible for either an exemption from the requirement 
or an accommodation to the requirement, through 
which the entities will not pay for the contraceptive 
products and services and the coverage will be 
independently administered by an insurance issuer 
or third-party administrator.  Nonetheless, in their 
complaints filed in the District Courts for the Middle 
District of Tennessee and Western District of 
Michigan, the appellants alleged that the 
contraceptive-coverage requirement violated the 
Religious Freedom Restoration Act; the Free Speech, 
Free Exercise, and Establishment Clauses of the 
First Amendment; and the Administrative Procedure 
Act.  Both district courts denied the appellants’ 
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motions for a preliminary injunction.  We AFFIRM 
the denials of preliminary injunctions to all 
appellants on all claims. 

I.  BACKGROUND 

A.  Factual Background 

The appellants allege that they are Catholic 
entities that provide “spiritual, educational, social, 
and financial services to members of their 
communities, Catholic and non-Catholic alike.” MCC 
R. 1 (MCC Compl.  at ¶ 1) (Page ID #2); CDN R. 1 
(CDN Compl.  at ¶ 2) (Page ID #2).8 

All appellants currently provide health plans to 
their employees.  Michigan Catholic Conference 
(“MCC”) offers a self-insured group health plan that 
is “administered by separate third party 
administrators,9 Blue Cross Blue Shield of Michigan 
and Express Scripts.” MCC R. 

                                            
8 MCC R.  refers to documents in Michigan Catholic Conference 
et al.  v.  Burwell et al., No.  13-2723, and CDN R.  refers to 
documents in Catholic Diocese of Nashville et al.  v.  Burwell et 
al., No.  13-6640. 

9 “A self-insured plan is one in which benefits are paid from 
contributions supplied by the employer without the assistance of 
outside insurance.” 1A Steven Plitt, et al., Couch on Insurance 
§ 10.1 n.1 (3d ed.  2013).  “An employer is said to have a ‘self-
insured’ plan if [the employer] bears the financial risk of paying 
claims.” Government Br.  at 7 n.1.  Many companies that offer 
self-insured plans hire an insurance company or other outside 
entity, referred to as a third-party administrator, “to administer 
their plans, performing functions such as developing networks 
of providers, negotiating payment rates, and processing claims.” 
Id. 
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1 (Compl.  at ¶ 41) (Page ID #13).  Catholic 
Charities of Kalamazoo is a “Covered Unit[]” whose 
employees may participate in the plan that MCC 
offers its employees.  MCC R.  1 (Compl.  at ¶¶ 41, 
50–51) (Page ID #13, 15).  The remaining 
appellants—the Catholic Diocese of Nashville 
(“CDN”); 10  Catholic Charities of Tennessee, Inc.  
(“Catholic Charities of Tennessee”); Camp 
Marymount, Inc.  (“Camp Marymount”); Mary, Queen 
of Angels, Inc. (“MQA”); St.  Mary Villa, Inc. (“St.  
Mary Villa”); Aquinas College; and Dominican Sisters 
of St. Cecilia Congregation (“St. Cecilia 
Congregation”)—offer fully-insured group health 
plans.11 CDN R.  1 (Compl.  at ¶¶ 43, 61, 71, 79, 80, 
107, 129) (Page ID #13, 17, 19, 20, 25, 30). 

MCC, CDN, and St.  Cecilia Congregation allege 
that they are eligible for the total exemption from the 
contraceptive-coverage requirement for “religious 
employers,” meaning that their health plans need not 
provide contraceptive coverage.  MCC R.  1 (Compl.  
at ¶ 9) (Page ID #4); CDN R.  1 (Compl.  at ¶ 14) 
(Page ID #7).  The remaining appellants allege that 
they are eligible for the accommodation for certain 
religiously affiliated non-profits.  MCC R.  1 (Compl.  

                                            
10  CDN offers its employees a choice including a preferred 
provider option (“PPO plan”) and a high-deductible option.  CDN 
R.  1 (Compl.  at ¶ 43) (Page ID #13).  The PPO plan meets the 
definition of a “grandfathered plan” under the ACA; thus, at this 
time, that plan is exempt from the contraceptive-coverage 
requirement.  CDN R.  1 (Compl.  at ¶ 46) (Page ID #13). 

11 “An insured plan, also known as a fully insured plan, is one 
in which insurance is purchased from a regulated insurance 
company.” 1A Steven Plitt, et al., Couch on Insurance § 10.1 n.1 
(3d ed.  2013). 
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at ¶ 11) (Page ID #5); CDN R.  1 (Compl.  at ¶ 10) 
(Page ID #5). 

Regulatory Background 

The enactment of the Patient Protection and 
Affordable Care Act (“ACA”) in 2010 established new 
minimum standards requiring employer-based group 
health plans and health insurance issuers to cover 
certain services without cost-sharing through a 
deductible or other payment by the plan participant 
or beneficiary.  42 U.S.C.  § 300gg-13.  The term 
“group health plan” is broadly defined to include both 
insured group health plans and self-insured group 
health plans: “[t]he term ‘group health plan’ means 
an employee welfare benefit plan .  .  .  to the extent 
that the plan provides medical care (as defined in 
paragraph (2)) and including items and services paid 
for as medical care) to employees or their dependents 
(as defined under the terms of the plan) directly or 
through insurance, reimbursement, or otherwise.” 42 
U.S.C.  § 300gg-91(a)(1).  Congressional hearings 
emphasized the importance of coverage without cost-
sharing for women’s specific healthcare needs 
because “women have different health needs than 
men, and these needs often generate additional costs.” 
155 Cong.  Rec.  29049, 29070 (Dec.  2, 2009) 
(statement of Sen.  Feinstein).  “Women of 
childbearing age spent 68 percent more in out-of- 
pocket health care costs than men.” Id.  Additionally, 
the legislative debates recognized that medical costs 
disproportionately discourage women from seeking 
treatment: “[w]omen are more likely than men to 
neglect care or treatment because of cost.” 155 Cong.  
Rec.  S11985, S11987 (daily ed. Nov. 30, 2009) 
(statement of Sen.  Mikulski).  The enacted law thus 
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required coverage for, “with respect to women, such 
additional preventive care and screenings .  .  .  as 
provided for in comprehensive guidelines supported 
by the Health Resources and Services 
Administration.”  42 U.S.C. § 300gg-13(a)(4); see also 
Group Health Plans and Health Insurance Issuers 
Relating to Coverage of Preventive Services under 
the Patient Protection and Affordable Care Act, 77 
Fed.  Reg.  8725-01, 8725 (Feb.  15, 2012) (to be 
codified at 29 C.F.R.  pt.  2590; 45 C.F.R.  pt. 147). 

For assistance in developing the guidelines for 
covered “preventive care and screenings,” id., the 
Health Resources and Services Administration 
(“HRSA”) asked the Institute of Medicine (“IOM”) to 
bring together a committee to “conduct a review of 
effective preventive services to ensure women’s 
health and well-being.” IOM, Clinical Preventive 
Services for Women: Closing the Gaps (“Closing the 
Gaps”) (2011), 1.12 “The Institute of Medicine was 
established in 1970 by the National Academy of 
Sciences to secure the services of eminent members of 
appropriate professions in the examination of policy 
matters pertaining to the health of the public.” Id.  at 
iv.  The members of the Committee on Preventive 
Services for Women (“Committee”) included 
“specialists in disease prevention, women’s health 
issues, adolescent health issues, and evidence-based 
guidelines.” Id.  at 2.  The Committee recommended 
preventive measures that “met the following criteria: 

                                            
12  The report may be read online for free at: 
http://www.iom.edu/Reports/2011/Clinical-Preventive- Services-
for-Women-Closing-the-Gaps.aspx. 
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• The condition to be prevented affects a broad 

population; 
• The condition to be prevented has a large 

potential impact on health and well-being; and 
• The quality and strength of the evidence is 

supportive. 
Id. at 8. The Committee made eight 
recommendations13 for preventive services for women, 
including coverage for “the full range of Food and 
Drug Administration-approved contraceptive 
methods, sterilization procedures, and patient 
education and counseling for women with 
reproductive capacity.” Id. at 10; see also 77 Fed.  Reg.  
at 8725.  This recommendation was based on the 
Committee’s concern about the high rate of 
unintended pregnancy in the United States; forty-
nine percent of pregnancies in 2001 “were 
unintended—defined as unwanted or mistimed at the 
time of conception,” a rate much higher than 
comparable developed countries.  Closing the Gaps at 
102.  The rate of unintended pregnancy “is more 
likely among women who are aged 18 to 24 years and 
unmarried, who have a low income, who are not high 
school graduates, and who are members of a racial or 
ethnic minority group.” Id.  The Committee concluded 
that contraceptive coverage would greatly decrease 
the risk of unwanted pregnancies, adverse pregnancy 
outcomes, and other negative health consequences, 
and significantly reduce women’s medical costs.  Id.  
at 102–07.  The regulations promulgated by the 
agencies implementing the ACA required group 

                                            
13 One of the sixteen members of the Committee, Anthony Lo 
Sasso, dissented from the report. 
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health plans and insurance issuers offering group or 
individual health insurance coverage to provide 
coverage without cost-sharing for preventive care and 
screenings provided for in guidelines supported by 
the HRSA.  See 26 C.F.R. § 54.9815-2713A (Tax); 29 
C.F.R.  § 2590.715-2713A (Labor); 45 C.F.R.  
§ 147.131 (Health and Human Services).14 

The regulations provide for a religious-employer 
exemption from the contraceptive-coverage 
requirement and an accommodation for certain non-
profits that do not qualify for the exemption but that 
object to contraceptive coverage on religious grounds.  
The government first developed the religious-
employer exemption, under which HRSA is 
authorized to “establish an exemption . . . with 
respect to a group health plan established or 
maintained by a religious employer (and health 
insurance coverage provided in connection with a 
group health plan established or maintained by a 
religious employer) with respect to any requirement 
to cover contraceptive services under such guidelines.” 
45 C.F.R.  § 147.131(a).  A “religious employer” is 
defined as “an organization that is organized and 
operates as a nonprofit entity and is referred to in 
section 6033(a)(3)(A)(i) or (iii) of the Internal 
Revenue Code of 1986, as amended.” 

                                            
14  The Department of Treasury, Department of Labor, and 
Department of Health and Human Services promulgated 
identical regulations regarding the framework.  See 26 C.F.R. 
§ 54.9815-2713A; 29 C.F.R. § 2590.715-2713A; 45 C.F.R. 
§ 147.131.  For the sake of simplicity, we cite only the 
Department of Labor regulations. 
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45 C.F.R.  § 147.131(a); see 26 U.S.C.  
§§ 6033(a)(3)(A)(i), (iii) (referring to “churches, their 
integrated auxiliaries, and conventions or 
associations of churches” and “the exclusively 
religious activities of any religious order.”). 

Based on objections that the religious-employer 
exemption as borrowed from the Tax Code was drawn 
too narrowly, the government developed a special 
accommodation for certain non-profits.  The 
accommodation was intended to “meet two goals—
providing contraceptive coverage without cost-
sharing to individuals who want it and 
accommodating non-exempted, non-profit 
organizations’ religious objections to covering 
contraceptive services.” 77 Fed. Reg. at 8727.  The 
final regulations permitted “eligible organization[s]” 
to obtain the accommodation if the organization 
“satisfies all of the following requirements: 

(1) The organization opposes providing coverage 
for some or all of any contraceptive services 
required to be covered under § 147.130(a)(1)(iv) 
on account of religious objections. 

(2) The organization is organized and operates as 
a nonprofit entity.   

(3) The organization holds itself out as a religious 
organization. 

(4) The organization self-certifies, in a form and 
manner specified by the Secretary, that it 
satisfies the criteria in paragraphs (b)(1) 
through (3) of this section, and makes such 
self-certification available for examination 
upon request[.] 

45 C.F.R.  § 147.131(b). 
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The process by which an organization obtains the 
exemption and the accommodation will be discussed 
as relevant to the appellants’ claims. 

B.  Procedural History 

MCC and Catholic Charities of Kalamazoo 
(together, “MCC plaintiffs”) filed suit in the District 
Court for the Western District of Michigan on 
November 14, 2013.  CDN, Catholic Charities of 
Tennessee, Camp Marymount, MQA, St.  Mary Villa, 
St.  Cecilia Congregation, and Aquinas College 
(together, “CDN plaintiffs”) filed suit in the District 
Court for the Middle District of Tennessee on 
November 22, 2013.  Both sets of plaintiffs alleged 
that the contraceptive-coverage requirement violated 
the Religious Freedom Restoration Act; the Free 
Exercise, Free Speech, and Establishment Clauses of 
the First Amendment, and the Administrative 
Procedure Act.  In November 2013, the plaintiffs 
moved for preliminary injunctions in their respective 
district courts.  The District Court for the Western 
District of Michigan denied a preliminary injunction 
on all claims because the plaintiffs had not shown a 
likelihood of success on the merits of their claims.  
Michigan Catholic Conference v.  Sebelius No.  1:13-
CV-1247, 2013 WL 6838707, at *13 (W.D.  Mich.  Dec.  
27, 2013).  The District Court for the Middle District 
of Tennessee held that the plaintiffs waived their 
claims under the Administrative Procedure Act, and 
denied a preliminary injunction on all other claims 
because the plaintiffs had not shown a likelihood of 
success on the merits of their claims.  Catholic 
Diocese of Nashville v.  Sebelius, No.  3:13-01303, 
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2013 WL 6834375, at *4–10 (M.D.  Tenn.  Dec.  26, 
2013). 

The appellants now appeal the denials of their 
motions for a preliminary injunction. 

II.  ANALYSIS 

A.  Standard of Review 

As we recently stated in a unanimous en banc 
decision, there are: 

four factors [the district court] must 
balance when considering a motion for 
preliminary injunction: (1) whether the 
movant has a strong likelihood of 
success on the merits; (2) whether the 
movant would suffer irreparable injury 
without the injunction; (3) whether 
issuance of the injunction would cause 
substantial harm to others; and (4) 
whether the public interest would be 
served by issuance of the injunction.  
When a party seeks a preliminary 
injunction on the basis of a potential 
constitutional violation, the likelihood of 
success on the merits often will be the 
determinative factor.  Whether the 
movant is likely to succeed on the merits 
is a question of law we review de novo.  
We review for abuse of discretion, 
however, the district court’s ultimate 
determination as to whether the four 
preliminary injunction factors weigh in 
favor of granting or denying preliminary 
injunctive relief.  This standard is 
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deferential, but the court may reverse 
the district court if it improperly applied 
the governing law, used an erroneous 
legal standard, or relied upon clearly 
erroneous findings of fact. 

City of Pontiac Retired Emps. Ass’n v.  Schimmel, 
No.  12-2087, 2014 WL 1758913, at *2 (6th Cir.  May 
5, 2014) (en banc) (internal quotation marks and 
citations omitted).  “The party seeking a preliminary 
injunction bears a burden of justifying such relief, 
including showing irreparable harm and likelihood of 
success.” McNeilly v. Land, 684 F.3d 611, 615 (6th 
Cir.  2012). 

B.  Religious Freedom Restoration Act 

The appellants argue that the contraceptive-
coverage requirement violates the Religious Freedom 
Restoration Act (“RFRA”) because it imposes a 
substantial burden on their exercise of religion by 
forcing them to provide, pay for, and/or facilitate 
access to insurance coverage for contraception, and 
the contraceptive-coverage requirement is not the 
least restrictive means to further a compelling 
government interest.  Both district courts concluded 
that the contraceptive-coverage requirement does not 
impose a substantial burden on the exercise of 
religion because the plaintiffs were eligible for either 
the exemption or the accommodation from the 
requirement. 

To analyze properly the appellants’ claim under 
RFRA, we begin with the genesis of the law.  In 
Sherbert v.  Verner, 374 U.S.  398 (1963), the Court 
held that if a state law survived constitutional 
challenge, it would be “because any incidental burden 
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on the free exercise of appellant’s religion may be 
justified by a ‘compelling state interest in the 
regulation of a subject within the State’s 
constitutional power to regulate . . . .” Id.  at 403 
(quoting NAACP v.  Button, 371 U.S.  415, 438 
(1963)).  The Supreme Court rejected the compelling-
interest test in Employment Division, Department of 
Human Resources of Oregon v.  Smith, 494 U.S.  872 
(1990), stating that: 

The government’s ability to enforce 
generally applicable prohibitions of 
socially harmful conduct, like its ability 
to carry out other aspects of public 
policy, cannot depend on measuring the 
effects of a governmental action on a 
religious objector’s spiritual 
development.  To make an individual’s 
obligation to obey such a law contingent 
upon the law’s coincidence with his 
religious beliefs, except where the 
State’s interest is compelling—
permitting him, by virtue of his beliefs, 
to become a law unto himself—
contradicts both constitutional tradition 
and common sense. 

Id. at 884–85 (quotation marks and internal 
citations omitted).  In “direct response” to 
Employment Division v.  Smith, Congress enacted 
RFRA.  City of Boerne v.  Flores, 521 U.S.  507, 512 
(1997).  RFRA’s stated purposes are: 

(1) to restore the compelling interest test 
as set forth in Sherbert v.  Verner, 374 
U.S.  398 (1963) and Wisconsin v.  Yoder, 
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406 U.S.  205 (1972) and to guarantee its 
application in all cases where free 
exercise of religion is substantially 
burdened; and 
(2) to provide a claim or defense to 
persons whose religious exercise is 
substantially burdened by government. 

42 U.S.C.  § 2000bb(b).  Under RFRA, the 
government may not “substantially burden a person’s 
exercise of religion even if the burden results from a 
rule of general applicability” unless the government 
demonstrates that application of the burden “(1) is in 
furtherance of a compelling governmental interest; 
and (2) is the least restrictive means of furthering 
that compelling governmental interest.”15 42 U.S.C.  
§§ 2000bb-1(a), (b). 

                                            
15 As a preliminary matter, we note two questions that have not 
been raised by the parties in this case and that, because we 
conclude that the contraceptive-coverage requirement does not 
violate RFRA, we need not address.  First, whether the 
appellants, all of whom are non-profit corporations, are “persons” 
capable of the “exercise of religion” within the meaning of RFRA.  
Second, whether RFRA applies to a later-enacted statute.  
RFRA contains an express-reference requirement providing that 
“[f]ederal statutory law adopted after November 16, 1993 is 
subject to this chapter unless such law explicitly excludes such 
application by reference to this chapter.” 42 U.S.C. § 2000bb-
3(b).  Essentially, RFRA purports to bind all later Congresses 
unless they specifically reject the application of RFRA by the 
means specified by the earlier Congress that enacted RFRA.  
The Supreme Court has questioned the binding effect of 
express-reference requirements.  Marcello v. Bonds, 349 U.S. 
302, 310 (1955) (refusing “to require the Congress to employ 
magical passwords in order to effectuate an exemption from” a 
previously enacted statute).  In Dorsey v. United States, the 
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We follow a two-step process for analyzing RFRA 
claims: 

First, the plaintiff must make out a 
prima facie case by establishing Article 
III standing and showing that the law in 
question would (1) substantially burden 
(2) a sincere (3) religious exercise.  If the 
plaintiff makes out a prima facie case, it 
falls to the government to demonstrate[ ] 
that application of the burden to the 
person (1) is in furtherance of a 
compelling governmental interest; and 
(2) is the least restrictive means of 
furthering that compelling 
governmental interest.  The government 

                                                                                          
Court treated a savings statute with an express-reference 
requirement as: 

in effect a less demanding interpretive 
requirement.  That is because statutes enacted 
by one Congress cannot bind a later Congress, 
which remains free to repeal the earlier statute, 
to exempt the current statute from the earlier 
statute, to modify the earlier statute, or to apply 
the earlier statute but as modified.  And 
Congress remains free to express any such 
intention either expressly or by implication as it 
chooses. 

--U.S.--, 132 S. Ct. 2321, 2331 (2012) (emphasis added) (citations 
omitted).  See also Lockhart v. United States, 546 U.S. 142, 149–
50 (2005) (Scalia, J., concurring) (identifying RFRA as a statute 
with an express-reference requirement and remarking that “it 
does no favor to the Members of Congress, and to those who 
assist in drafting their legislation, to keep secret the fact that 
such express-reference provisions are ineffective.”).  Thus, 
Congress may reject the application of RFRA to a later-enacted 
statute without explicitly stating that RFRA does not apply. 
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carries the burdens of both production 
and persuasion when it seeks to justify a 
substantial burden on a sincere religious 
practice. 

Autocam Corp.  v.  Sebelius, 730 F.3d 618, 625 (6th 
Cir.  2013) (internal quotation marks and citations 
omitted).  “Where the state conditions receipt of an 
important benefit upon conduct proscribed by a 
religious faith, or where it denies such a benefit 
because of conduct mandated by religious belief, 
thereby putting substantial pressure on an adherent 
to modify his behavior and to violate his beliefs, a 
burden upon religion exists.” Thomas v.  Review Bd.  
of Indiana Emp’t Sec. Div., 450 U.S.  707, 717–18 
(1981).  But a government action does not constitute 
a substantial burden on the exercise of religion even 
if “the challenged Government action would interfere 
significantly with private persons’ ability to pursue 
spiritual fulfillment according to their own religious 
beliefs” if the governmental action does not coerce the 
individuals to violate their religious beliefs or deny 
them the “rights, benefits, and privileges enjoyed by 
other citizens.” Lyng v.  Nw.  Indian Cemetery 
Protective Ass’n, 485 U.S.  439, 449 (1988). 

The exercise of religion that appellants argue is 
burdened by the contraceptive-coverage requirement 
is their “refus[al] to take certain actions in 
furtherance of a regulatory scheme to provide their 
employees with coverage for abortion-inducing 
products, contraceptives, sterilization, and related 
education and counseling.” Appellant Br.  at 26–27.  
The government does not dispute that the appellants’ 
desire not to participate in the provision of 
contraception is a sincere religious belief. 
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The government does argue, however, that the 
contraceptive-coverage requirement does not impose 
a substantial burden on the appellants’ exercise of 
religion.  Because the appellants all concede that 
they are eligible for either the exemption or the 
accommodation, they need not actually participate in 
the contraceptive-coverage requirement.  
Government Br.  at 18–19.  The appellants respond 
that the exemption and accommodation do not 
alleviate the burden of the contraceptive-coverage 
requirement because the process to obtain the 
exemption or accommodation forces the appellants 
“to play an integral role in the delivery of 
objectionable products and services to their 
employees.” Appellant Br.  at 27–29. 

First, we must address the appellants’ argument 
that the court should defer to their conclusion that 
the exemption and accommodation arrangement 
forces them to provide, pay for, and/or facilitate 
access to contraceptive coverage.  See Appellant Br.  
at 18–20 (describing the district court’s conclusion 
that the contraceptive-coverage requirement imposes 
a burden on third parties, not the appellants, as a 
“foray into the theology behind Catholic precepts on 
contraception [that] was manifestly improper”) 
(internal quotation marks omitted); Appellant Br.  at 
36 (“Whether the accommodation relieves Appellants 
of moral culpability for their actions (i.e., allows them 
to opt out) or makes them complicit in a grave moral 
wrong is a question of religious conscience for 
[Appellants] to decide.”) (internal quotation marks 
omitted).  Put another way, the appellants appear to 
ask the court to defer not only to their belief that 
requesting the exemption or the accommodation 
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makes them complicit in sin, but also to defer to their 
understanding of how the regulatory measure 
actually works. 

But as was recently explained, “there is nothing 
about RFRA or First Amendment jurisprudence that 
requires the Court to accept plaintiffs’ 
characterization of the regulatory scheme on its face.” 
Roman Catholic Archbishop of Washington v.  
Sebelius, —F.  Supp. 2d—, No. 13-1441, 2013 WL 
6729515, at *14 (D.D.C.  Dec.  20, 2013), injunction 
granted pending appeal, No.  13-5371 (D.C.  Cir.  Dec.  
31, 2013)).  Although we are in no position to 
determine the moral or theological consequences of 
appellants requesting the exemption or 
accommodation, we must determine the legal 
consequences.  Whether a government obligation 
substantially burdens the exercise of religion is a 
question of law, not a “question[] of fact, proven by 
the credibility of the claimant.” Mahoney v.  Doe, 642 
F.3d 1112, 1121 (D.C.  Cir.  2011)).  We “accept[ ] as 
true the factual allegations that [appellants’] beliefs 
are sincere and of a religious nature—but not the 
legal conclusion, cast as a factual allegation, that 
[their] religious exercise is substantially burdened.” 
Kaemmerling v.  Lappin, 553 F.3d 669, 679 (D.C Cir.  
2008).  Thus, although we acknowledge that the 
appellants believe that the regulatory framework 
makes them complicit in the provision of 
contraception, we will independently determine what 
the regulatory provisions require and whether they 
impose a substantial burden on appellants’ exercise 
of religion. 

1.  Appellants Eligible for the Exemption 
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MCC, CDN, and St.  Cecilia Congregation allege 
that they are eligible for the religious-employer 
exemption from the contraceptive-coverage 
requirement.  MCC R. 1 (Compl. at ¶ 9) (Page ID #4); 
CDN R. 1 (Compl. at ¶ 14) (Page ID #7).  The 
government agrees that these three appellants are 
“exempt from the contraceptive coverage requirement 
under 45 C.F.R. § 147.131(a).” Government Br. at 9–
10, 18; see also Government Br. at 13.  The 
appellants do not object to any specific act that they 
must engage in to obtain the exemption.  Indeed, the 
government states that these “[p]laintiffs are .  .  .  
already exempt from the requirement to provide 
contraceptive coverage.”  Government Br. at 13.  
Because both parties agree that MCC, CDN, and St.  
Cecilia Congregation are eligible for the exemption 
and because the appellants do not identify any 
particular action that they must take to obtain the 
exemption that burdens their exercise of religion, 
appellants have not demonstrated a strong likelihood 
of success on the merits of this claim. 

2.  Appellants Eligible for the Accommodation 

The contraceptive-coverage framework does not 
impose a burden on the exercise of religion by those 
remaining appellants who are eligible for the 
accommodation.  If an entity has an insured group 
health insurance plan, all that the entity must do to 
obtain the accommodation is “furnish[] a copy of the 
self-certification .  .  .  to each issuer that would 
otherwise provide such coverage in connection with 



59a 
 
the group health plan.” 16  29 C.F.R.  § 2590.715-
2713A(c)(1).  If an entity has a self-insured plan, such 
as Catholic Charities of Kalamazoo, all that the 
entity must do to obtain the accommodation is 
“[c]ontract with one or more third party 
administrators” 17  and “provide[] each third party 
administrator that will process claims for any 
contraceptive services18.  .  .  with a copy of the self-
certification.” 29 C.F.R.  § 2590.715-2713A(b)(1)(i), (ii).  
That is the entirety of the conduct that the objecting 
organization must engage in to obtain the 
accommodation. 

The appellants are not required to “provide” 
contraceptive coverage.  They are not required 
physically to distribute contraception to their 
employees upon request, and the eligible 
organization’s health plan does not host the coverage.  
Upon receipt of the self-certification form, the 
insurance issuer “must—(A) Expressly exclude 

                                            
16 Nothing in the record indicates that any of the insurance 
issuers with which the appellants contract has refused to 
provide contraceptive coverage upon receipt of a self-
certification form. 

17 Catholic Charities of Kalamazoo, the only appellant alleging 
that it is eligible for the accommodation and has a self-insured 
plan, already contracts with a third-party administrator.  This 
appellant participates in the MCC Plan, “which consists of self-
funded medical and prescription benefits administered by 
separate third party administrators, Blue Cross Blue Shield of 
Michigan and Express Scripts, respectively.” MCC R.  1 (Compl.  
at ¶¶ 41, 50) (Page ID #13, 15). 

18 Nothing in the record indicates that Catholic Charities of 
Kalamazoo’s third-party administrator has refused to provide 
contraceptive coverage upon receipt of a self-certification form. 



60a 
 
contraceptive coverage from the group health 
insurance coverage provided in connection with the 
group health plan.” 29 C.F.R. § 2590.715-
2713A(c)(2)(i)(A).  In the self-insured context, the 
self-certification form declares to the third-party 
administrator that “[t]he eligible organization will 
not act as the plan administrator or claims 
administrator with respect to claims for contraceptive 
services.”  29 C.F.R. § 2590.715-2713A(b)(1)(ii)(A).  
Instead, the third-party administrator “shall be 
responsible for .  .  .  compliance with” the preventive 
care and screenings provided for in the HRSA 
guidelines.  29 C.F.R.  § 2510.3-16(b), (b)(1) 
(referencing obligations in 42 U.S.C. § 300gg-13 and 
29 C.F.R.  § 2590.715-2713A(b)(1)(ii)).  Thus, 
although the insurance issuer or third-party 
administrator will provide contraceptive coverage, 
the appellants will not. 

The appellants are not required to “pay for” 
contraceptive coverage.  When an insurance issuer 
receives the self-certification form, it “must .  .  .  
Provide separate payments for any contraceptive 
services.” 29 C.F.R.  § 2590.715-2713A(c)(2)(i)(B).  
The eligible organization’s money will not fund the 
contraceptive coverage: “[t]he issuer must segregate 
premium revenue collected from the eligible 
organization from the monies used to provide 
payments for contraceptive services.” 29 C.F.R.  
§ 2590.715-2713A(c)(2)(ii).  When a third-party 
administrator receives the self-certification form, it 
must “provide or arrange payments for contraceptive 
services” either by providing the payments itself or 
arranging for an issuer or another entity to provide 
the payments.  29 C.F.R.  § 2590.715-2713A(b)(2)(i), 
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(ii).  In either situation, whoever is providing the 
payments may not “impose[] a premium, fee, or other 
charge, or any portion thereof, directly or indirectly, 
on the eligible organization, the group health plan, or 
plan participants or beneficiaries.” 29 C.F.R.  
§ 2590.715-2713A(b)(2)(i), (ii); (c)(2)(ii).  The 
accommodated entity does not even need to be the 
one to tell the employees about the contraceptive 
coverage.  The regulations require the insurance 
issuer or third-party administrator to provide written 
notice to plan participants and beneficiaries 
“specify[ing] that the eligible organization does not 
administer or fund contraceptive benefits, but that 
the third party administrator or issuer, as applicable, 
provides separate payments for contraceptive 
services.”  29 C.F.R.  § 2590.715-2713A(d).  Thus, 
although the insurance issuer or third-party 
administrator will pay for contraceptive coverage, the 
appellants will not. 

Moreover, the appellants are not required to 
“facilitate access to” contraceptive coverage.  The 
crux of the appellants’ “facilitation” argument is that 
providing the self-certification form to the insurance 
issuer or third-party administrator “triggers” the 
provision of the contraceptive coverage to their 
employees.  Appellant Br.  at 9, 27–31.  This 
argument rests on two assumptions that are, perhaps, 
two sides of the same coin: first, that the insurance 
issuer and third-party administrator could not 
provide the coverage until they receive a self-
certification form and second, that the insurance 
issuer and third-party administrator then provide the 
coverage because they received the self-certification 
form. 
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Submitting the self-certification form to the 
insurance issuer or third-party administrator does 
not “trigger” contraceptive coverage; it is federal law 
that requires the insurance issuer or the third-party 
administrator to provide this coverage.  The ACA 
requires “[a] group health plan 19  and a health 
insurance issuer offering group or individual health 
insurance coverage” to “provide coverage for .  .  .  
with respect to women, such additional preventive 
care and screenings .  .  .  as provided for in 
comprehensive guidelines supported by the Health 
Resources and Services Administration.” 42 U.S.C.  
§§ 300gg-13(a), (a)(4).  Thus, under the ACA, the 
appellants’ health plans and insurance issuers must 
provide contraceptive coverage without cost-sharing, 
whether or not the appellants decide to self-certify.  
“Federal law, not the religious organization’s signing 
and mailing the form, requires health-care insurers, 
along with third-party administrators of self-insured 
health plans, to cover contraceptive services.” Univ.  
of Notre Dame, 743 F.3d at 554.  “Because Congress 
has imposed an independent obligation on insurers to 
provide contraceptive coverage to Appellants’ 
employees, those employees will receive contraceptive 
coverage from their insurers even if Appellants self-

                                            
19  Group health plan is broadly defined and includes both 
insured group health plans and self-insured group health plans: 
“[t]he term ‘group health plan’ means an employee welfare 
benefit plan .  .  .  to the extent that the plan provides medical 
care (as defined in paragraph (2)) and including items and 
services paid for as medical care) to employees or their 
dependents (as defined under the terms of the plan) directly or 
through insurance, reimbursement, or otherwise.” 42 U.S.C.  § 
300gg-91(a)(1). 
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certify—but not because Appellants self-certify.” 
Roman Catholic Archbishop of Washington v.  
Sebelius, No.  13-5371; Priests for Life v.  U.S.  Dep’t 
of Health and Human Servs., No.  13-5368 (D.C.  Cir.  
Dec.  31, 2013) (Tatel, J., dissenting from injunction 
pending appeal).  The obligation to cover 
contraception will not be triggered by the act of self-
certification—it already was triggered by the 
enactment of the ACA. 

The appellants allege that providing, paying for, 
and/or facilitating access to contraceptive coverage 
burdens their exercise of religion.  As discussed supra, 
the exemption and accommodation framework does 
not require them to do any of these things.  The 
framework does not permit them to prevent their 
insurance issuer or third-party administrator from 
providing contraceptive coverage to their employees 
pursuant to independent obligations under federal 
law.  However, the inability to “restrain the behavior 
of a third party that conflicts with the [appellants’] 
religious beliefs,” Michigan Catholic Conference, 2013 
WL 6838707, at *7, does not impose a burden on the 
appellants’ exercise of religion.  “[W]hile a religious 
institution has broad immunity from being required 
to engage in acts that violate the tenets of its faith, it 
has no right to prevent other institutions, whether 
the government or a health insurance company, from 
engaging in acts that merely offend the institution.” 
Univ.  of Notre Dame, 743 F.3d at 552. 

The government’s imposition of an independent 
obligation on a third party does not impose a 
substantial burden on the appellants’ exercise of 
religion.  In Bowen v.  Roy, a pre-Smith Free Exercise 
case, the Supreme Court rejected a Free Exercise 



64a 
 
claim against the government’s use of a Native 
American child’s Social Security number.  The father 
of the child “believe[d] the use of the number may 
harm his daughter’s spirit.” 476 U.S.  693, 699 (1986).  
The Court concluded that the Free Exercise Clause 
did not allow an individual to force the Government 
to conform its conduct to the individual’s religious 
beliefs.  “Never to our knowledge has the Court 
interpreted the First Amendment to require the 
Government itself to behave in ways that the 
individual believes will further his or her spiritual 
development or that of his or her family.” Id.  The 
family “may not demand that the Government join in 
their chosen religious practices .  .  .  .  As a result, 
Roy may no more prevail on his religious objection to 
the Government’s use of a Social Security number for 
his daughter than he could on a sincere religious 
objection to the size or color of the Government’s 
filing cabinets.” Id. at 700.  Just as the government’s 
use of the child’s Social Security number “does not 
itself in any degree impair [the family’s] ‘freedom to 
believe, express, and exercise[e]’ [their] religion,” id., 
the Government’s instruction to insurance issuers 
and third-party administrators to provide 
contraceptive coverage does not force the appellants 
to provide, pay for, and/or facilitate access to the 
coverage. 

Similarly, in Kaemmerling v.  Lappin the D.C.  
Circuit rejected a RFRA claim because the challenged 
government action did not require anything of the 
challenger.  A prisoner expressed religious objections 
to the government collecting and analyzing his DNA 
profile pursuant to the DNA Act.  553 F.3d 669, 678–
79 (D.C.  Cir.  2008).  The court held that the prisoner 
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“cannot identify any ‘exercise’ which is the subject of 
the burden to which he objects” because the 
governmental process of extracting DNA “involves no 
action or forbearance on [the prisoner’s] part, nor 
does it otherwise interfere with any religious act in 
which he engages.” Id.  at 679.  Here, the only thing 
that the exemption and accommodation framework 
requires of the appellants is conduct in which they 
already engage.  They will continue to sponsor health 
plans, contract with insurance issuers or third-party 
administrators, and declare their opposition to 
providing contraceptive coverage to their insurance 
issuer and third-party administrator.  Michigan 
Catholic Conference, 2013 WL 6838707, at *7.  The 
only difference in conduct is on the part of the 
insurance issuer or third-party administrator; 
appellants “are not required to ‘modify [their] 
behavior.’ Rather, it is the TPA [or insurance issuer] 
that is required to modify its behavior and take 
action by providing contraceptive services—without 
the assistance of” the appellant.  Id.  Employees and 
beneficiaries will receive contraceptive coverage, but 
that coverage will be “despite plaintiffs’ religious 
objections, not because of them.” Government Br.  at 
26.  Again, the insurance issuers and third-party 
administrators are not parties to this suit and have 
not expressed any opposition to complying with the 
contraceptive-coverage requirement.  The fact that 
the regulations require the insurance issuers and 
third-party administrators to modify their behavior 
does not demonstrate a substantial burden on the 
appellants. 

In addition to the objection to the self-certification 
form, the appellants raise various procedural 
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objections to the accommodation framework, none of 
which is meritorious.  The appellants object to having 
to offer enrollment paperwork to allow employees to 
enroll in the plan overseen by the third party and to 
sending health-plan enrollment paperwork to the 
third party.  Appellant Br.  at 29.  The regulations do 
not require either of these acts; the regulations 
specifically provide that the third-party 
administrator or insurance issuer (not the 
accommodated eligible organization) notifies plan 
participants and beneficiaries of the availability of 
payments for contraceptive services.  See 29 C.F.R.  
§§ 2590.715-2713A(d).  The appellants object to 
having to “[i]dentify for a third party which of their 
employees will participate in the plan.” Appellant Br.  
at 29.  Again, this is not required by the regulations.  
Moreover, because these appellants already contract 
with insurance issuers and third-party 
administrators, the insurance issuers and third-party 
administrators presumably already have lists of plan 
participants and beneficiaries.  Finally, the 
appellants object to having to “[r]efrain from 
canceling their insurance arrangement with a third 
party authorized to provide the objectionable 
products and services.” Appellant Br.  at 29.  Once 
again, the regulations do not prohibit the appellants 
from canceling an insurance arrangement, and the 
appellants have not expressed any actual intent to do 
so.  Because these objections do not go to actual 
requirements of the contraceptive-coverage 
framework, they clearly do not demonstrate a 
substantial burden on appellants’ exercise of religion. 

The appellants argue that the exemption and 
accommodation mechanism pressures them to modify 
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their behavior and violate their religious beliefs 
because previously they informed their insurance 
issuer or third-party administrator of their opposition 
to contraception and those entities did not cover 
contraception, but now they will inform their 
insurance issuer or third-party administrator of their 
opposition and those entities will cover contraception.  
But that is an objection to the later independent 
action of a third party, not to an obligation imposed 
on the appellants by the government.  It is not the act 
of self-certification that causes the insurance issuer 
and the third-party administrator to cover 
contraception, it is the law of the United States that 
does that.  Self-certification allows the eligible 
organization to tell the insurance issuer and third-
party administrator “‘we’re excused from the new 
federal obligation relating to contraception,’ and in 
turn, the government tells those insurance companies, 
‘but you’re not.’” Univ.  of Notre Dame, 743 F.3d at 
557.  Perhaps the appellants would like to retain the 
authority to prevent their insurance issuer or third-
party administrator from providing contraceptive 
coverage to appellants’ employees, but “RFRA is not a 
mechanism to advance a generalized objection to a 
governmental policy choice, even if it is one sincerely 
based upon religion.” Roman Catholic Archbishop of 
Washington, 2013 WL 6729515, at *2. 

Because these appellants may obtain the 
accommodation from the contraceptive-coverage 
requirement without providing, paying for, and/or 
facilitating access to contraception, the contraceptive-
coverage requirement does not impose a substantial 
burden on these appellants’ exercise of religion.  
Therefore, these appellants have not demonstrated a 
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strong likelihood of success on the merits of their 
RFRA claim. 

C.  First Amendment 

1.  Free Speech Clause 

“It is .  .  .  a basic First Amendment principle that 
freedom of speech prohibits the government from 
telling people what they must say.” Agency for Int’l 
Dev.  v.  Alliance for Open Soc’y Int’l, Inc., —U.S.—, 
133 S.  Ct.  2321, 2327 (2013) (internal quotation 
marks omitted).  “The government may not prohibit 
the dissemination of ideas that it disfavors, nor 
compel the endorsement of ideas that it approves.” 
Knox v.  Serv.  Emps.  Int’l Union, Local 1000, —
U.S.—, 132 S.  Ct.  2277, 2288 (2012).  The appellants 
argue that the contraceptive-coverage requirement 
violates the Free Speech Clause of the First 
Amendment by forcing them to provide, pay for, 
and/or facilitate access to contraception counseling; 
forcing them to speak against their beliefs by filling 
out the self-certification form; and imposing a “gag 
order” by prohibiting them from interfering with or 
seeking to influence a third-party administrator’s 
decision to cover contraception.  We conclude that the 
contraceptive coverage requirement does not violate 
the Free Speech Clause of the First Amendment, and 
will address each of the subclaims in turn. 

a.  Contraceptive counseling 

First, the appellants argue that the contraceptive-
coverage requirement unconstitutionally compels 
speech by forcing them to provide, pay for, and/or 
facilitate access to counseling about contraception, 



69a 
 
and that this obligation violates their religious 
opposition “to providing any support for ‘counseling’ 
that encourages, promotes, or facilitates such 
practices.” Appellant Br.  at 57–58.  The guidelines 
recommended coverage without cost-sharing for “the 
full range of Food and Drug Administration-approved 
contraceptive methods, sterilization procedures, and 
patient education and counseling for women with 
reproductive capacity.” Closing the Gaps at 10; see 
also 77 Fed.  Reg.  at 8725.  Presumably, this 
counseling would include discussion of the range of 
contraceptive options, how the various products work, 
and what may be a good fit for the counseled 
individual’s health profile and lifestyle. 

The regulations certainly do not require the 
accommodated entity to “provide” this counseling.  
The accommodated entity need not discuss or 
acknowledge the existence of the counseling coverage; 
the regulations require the insurance issuer or third-
party administrator to inform plan participants and 
beneficiaries that separate payments are available 
for counseling and other contraceptive services.  See 
29 C.F.R.  §§ 2590.715-2713A(d).  The regulations 
make no attempt to stop the appellants’ practice of 
“counsel[ing] men and women against” using 
contraception.  Appellant Br.  at 57, 58.  See 
Rumsfeld v.  Forum for Academic and Institutional 
Rights, Inc. (“FAIR”), 547 U.S.  47, 65 (2006) 
(upholding a statute against a free-exercise challenge; 
the statute required law schools to give military 
recruiters equal access to other recruiters as a 
condition on receipt of certain federal funds, but 
“[n]othing about recruiting suggests that law schools 
agree with any speech by recruiters, and nothing in 
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the Solomon Amendment restricts what the law 
schools may say about the military’s policies.”).  Thus, 
in no way do the regulations compel the appellants’ 
speech by forcing them to provide contraceptive 
counseling. 

The regulations also do not compel the appellants’ 
speech by forcing them to pay for contraceptive 
counseling.  As discussed supra, the regulations 
specifically prohibit an insurance issuer or third-
party administrator from passing on the cost of 
complying with the contraceptive-coverage 
requirement, which includes the cost of contraceptive 
counseling.  See 29 C.F.R. § 2590.715-2713A(b)(2), 
(c)(2). 

Finally, the requirements do not force the 
appellants to facilitate access to contraceptive 
counseling.  It is not clear what speech, exactly, the 
appellants believe is compelled by the facilitation of 
such coverage; in any event, as discussed supra, it is 
federal law, not the appellants’ actions, that requires 
their insurance issuer or third-party administrator to 
provide insurance coverage for contraceptive 
counseling.  The contraceptive coverage is provided 
through a government regulation of the insurance 
issuer and third-party administrator, not through the 
appellants’ health insurance plan.  See 29 C.F.R.  
§ 2590.715-2713A(c)(2)(i)(A) (upon receipt of the self-
certification form, the insurance issuer “must—(A) 
Expressly exclude contraceptive coverage from the 
group health insurance coverage provided in 
connection with the group health plan”); 29 C.F.R.  
§ 2590.715-2713A(b)(1)(ii)(A) (the self-certification 
form declares to the third-party administrator that 
“[t]he eligible organization will not act as the plan 
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administrator or claims administrator with respect to 
claims for contraceptive services”).  Thus, the 
framework does not require appellants to “host or 
accommodate another speaker’s message” through 
their insurance plan.  FAIR, 547 U.S.  at 63; cf.  
Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group 
of Boston, Inc., 515 U.S.  557, 566 (1995) (requiring a 
parade organizer to allow a group whose message it 
opposes to participate in the parade is 
unconstitutional forced accommodation of speech); 
Pacific Gas & Elec.  Co.  v. Public Util. Comm’n of 
Cal., 475 U.S.  1, 20–21 (1986) (plurality opinion) 
(forcing a utility company to include a third-party 
organization’s newsletter with the utility bill is 
unconstitutional forced accommodation of speech). 

The contraceptive counseling provision does not 
violate the Free Speech Clause of the First 
Amendment.  Thus, appellants have not 
demonstrated a strong likelihood of success on the 
merits of this claim. 

b.  Self-certification Form 

Second, the appellants argue that the requirement 
that they complete the self-certification form in order 
to obtain the accommodation “compels Appellants to 
engage in speech that triggers provision of the 
objectionable products and services, and [ ] deprives 
Appellants of the freedom to speak on the issue of 
abortion and contraception on their own terms, at a 
time and place of their own choosing, outside of the 
confines of the Government’s regulatory scheme.” 
Appellant Br.  at 58.  As discussed supra, the self-
certification form does not trigger the provision of 
contraceptive coverage, but instead it triggers the 
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entities’ disassociation from what they deem to be the 
objectionable coverage.  Thus, this framework is 
nothing like the unconstitutional state campaign 
finance law in Arizona Free Enterprise Club’s 
Freedom Club PAC v.  Bennett, where the state 
provided matching funds for publicly financed 
candidates when a privately financed candidate or 
independent expenditure group spent over a certain 
amount on the election, thus making the privately 
financed candidate’s political expenditures a trigger 
of funding to his or her adversary.  --U.S.--, 131 S.  Ct.  
2806, 2818 (2011).  The self-certification form does 
not have a similar triggering function.  Additionally, 
the self-certification form does not deprive appellants 
of the freedom to speak out about abortion and 
contraception on their own terms.  The form requires 
the appellants to assert their opposition to 
contraception in order to opt out of a generally 
applicable government program.  Successful 
compelled-speech cases are those when “an individual 
is obliged personally to express a message he 
disagrees with, imposed by the government.” 
Johanns v.  Livestock Mktg. Ass’n, 544 U.S.  550, 557 
(2005).  Even assuming that the government is 
compelling this speech, it is not speech that the 
appellants disagree with and so cannot be the basis of 
a First Amendment claim.  Thus, the self-certification 
requirement does not compel speech in violation of 
the First Amendment, and so the appellants have not 
demonstrated a strong likelihood of success on the 
merits of this claim. 

c.  “Gag Order” 
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Finally, the appellants argue that the 
accommodation framework imposes an 
unconstitutional “gag order” by prohibiting eligible 
organizations with self-insured group plans from 
interfering with, or seeking to influence, a third-
party administrator’s decision to provide 
contraceptive coverage.  Specifically, the regulation 
provides: 

The eligible organization must not, 
directly or indirectly, seek to interfere 
with a third party administrator’s 
arrangements to provide or arrange 
separate payments for contraceptive 
services for participants or beneficiaries, 
and must not, directly or indirectly, seek 
to influence the third party 
administrator’s decision to make any 
such arrangements. 

29 C.F.R.  § 2590.715-2713A(b)(iii).  A footnote in 
the commentary to the regulations states that 
“[n]othing in these final regulations prohibits an 
eligible organization from expressing its opposition to 
the use of contraceptives.” Coverage of Certain 
Preventive Services Under the Affordable Care Act, 
78 Fed.  Reg.  39870, 39880 n.41 (July 2, 2013) (to be 
codified at 29 C.F.R. § 2510, 2590; 45 C.F.R.  § 147, 
156).  The regulations thus draw a line between 
impermissible efforts to interfere with or influence a 
third-party administrator’s provision of contraceptive 
coverage and permissible expressions of opposition to 
contraceptives. 

The appellants have presented their objections to 
this regulation at a very high level of generality and 
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fail to identify what protected speech this regulation 
chills.20 It is not clear what the appellants want to do 
or say that they believe this regulation prohibits.  Do 
the appellants feel chilled from having a calm 
discussion with their third-party administrator about 
Catholic doctrine, discouraging third-party 
administrators from entering into or maintaining 
contractual relationships with religiously affiliated 
organizations, encouraging the insurance issuer to 
violate federal law and refuse to provide 
contraceptive coverage, or something else altogether? 
We do not know.  Not all speech is protected by the 
First Amendment; for example, “an employer is free 
to communicate to his employees any of his general 
views about unionism” but may not make “a ‘threat of 
reprisal or force or promise of benefit.’” N.L.R.B.  v. 
Gissel Packing Co., 395 U.S.  575, 618 (1969).  Given 
the failure to “[tell] us what [they] want[] to say but 
fear[] to say” and the fact that “the government 
                                            
20 Only the MCC plaintiffs raised this claim in their complaint, 
where they allege that contraceptive-coverage requirement 
“impos[es] a gag order that prohibits Plaintiffs from speaking 
out in any way that might ‘influence,’ ‘directly or indirectly,’ the 
decision of a third party administrator to provide or procure 
contraceptive products and services to Plaintiffs’ employees.” 
MCC R.  1 (Compl.  at ¶ 188) (Page ID #44–45).  In their motion 
for a preliminary injunction in the district court, they repeated 
this general argument and asserted that “[p]laintiffs believe 
that contraception is immoral, and by expressing that conviction 
they routinely seek to ‘influence’ or persuade their fellow 
citizens of that view.” MCC R.  15 (Prelim.  Inj.  Memo at 38) 
(Page ID #639).  In their brief to this court, the appellants make 
a brief, general argument that they “believe that contraception 
is contrary to their faith, and speak and act accordingly.  The 
Government has no authority to outlaw such expression.” 
Appellant Br.  at 55 
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hasn’t clearly embraced an interpretation of the 
regulation that would give rise to the [First 
Amendment] concerns,” Univ.  of Notre Dame, 743 
F.3d at 561, the appellants have not demonstrated a 
strong likelihood of success on the merits of this 
claim. 

2.  Free Exercise Clause 

The Free Exercise Clause is not violated by neutral 
laws of general applicability, “even if the law has the 
incidental effect of burdening a particular religious 
practice.” Church of the Lukumi Babalu Aye, Inc.  v.  
City of Hialeah (“Church of the L.B.A.”), 508 U.S.  520, 
531 (1993).  A law that is not neutral and of general 
applicability still does not violate the Free Exercise 
Clause if the law is “justified by a compelling 
governmental interest” and “narrowly tailored to 
advance that interest.” Id.  at 531–32.  The 
appellants argue that the contraceptive-coverage 
requirement is not a neutral law of general 
applicability because they say it was targeted at 
Catholic entities and has many exemptions.  
Appellant Br.  at 53–54.  On the contrary, the 
contraceptive-coverage requirement is a neutral law 
of general applicability and does not violate the Free 
Exercise Clause. 

A law is not neutral “if the object of a law is to 
infringe upon or restrict practices because of their 
religious motivation.” Church of the L.B.A., 508 U.S.  
at 533.  “A law lacks facial neutrality if it refers to a 
religious practice without a secular meaning 
discernible from the language or context.” Id.  
However, “[f]acial neutrality is not determinative . . .  
‘The Court must survey meticulously the 
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circumstances of governmental categories to 
eliminate, as it were, religious gerrymanders.’” Id.  at 
534 (quoting Walz v.  Tax Comm’n of New York City, 
397 U.S. 664, 696 (1970) (Harlan, J., concurring)).  
The contraceptive-coverage requirement is a neutral 
law.  Neither the text nor the history of the statute 
and regulations promulgated pursuant to the statute 
demonstrate that the requirement was targeted at a 
particular religious practice.  There is no evidence 
that Congress and the executive branch agencies 
“had as their object the suppression of religion.” Id.  
at 542.  The record does not “disclose[] animosity” 
towards the Catholic practice of refusing to support 
access to contraception, the framework does not “by 
[its] own terms target this religious exercise,” the 
program was not “gerrymandered with care to 
proscribe” the Catholic exercise of religion with 
respect to contraception but not secular opposition to 
contraception; and the arrangement does not 
“suppress much more religious conduct than is 
necessary in order to achieve the legitimate ends 
asserted in their defense.” Id.  at 542.  The appellants 
argue that the Government was aware of the refusal 
of Catholic employers to provide contraceptive 
coverage and enacted the requirement to force 
Catholic employers to violate their religious beliefs.  
Appellant Br.  at 54.  This argument is unpersuasive; 
the fact that the Government has required a 
religiously affiliated entity to do something that it 
does not want to on the basis of religion does not, ipso 
facto, mean that the law was targeted at religious 
practice.  Accordingly, the framework is neutral. 

A law is not of general applicability if it “in a 
selective manner impose[s] burdens only on conduct 



77a 
 
motivated by religious belief,” Church of the L.B.A., 
508 U.S.  at 543.  The appellants argue that the 
requirement is not generally applicable because 
grandfathered plans, small businesses, and religious 
employers that obtain an exemption need not comply 
with the contraceptive-coverage requirement.  This 
argument misunderstands the meaning of general 
applicability under our Free Exercise jurisprudence.  
“General applicability does not mean absolute 
universality.” See Olsen v.  Mukasey, 541 F.3d 827, 
832 (8th Cir.  2008).  A law need not apply to every 
person or business in America to be generally 
applicable.  A law is generally applicable if it does not 
make distinctions based on religion.  To determine 
this, we consider whether the “legislature decide[d] 
that the governmental interests it seeks to advance 
are worthy of being pursued only against conduct 
with a religious motivation.” Church of the L.B.A., 
508 U.S.  at 542–43.  The requirement at issue here 
does not pursue the governmental interest in 
contraceptive coverage only against entities with a 
religiously motivated objection to providing such 
coverage; that interest is pursued uniformly against 
all businesses that are not grandfathered and have 
more than fifty employees.  This includes entities 
that have no objection to the requirement, entities 
that object for non-religious reasons such as general 
opposition to government dictating healthcare 
requirements, and entities that object to the 
requirement for religious reasons.  See, e.g., 
Stormans, Inc.  v.  Selecky, 586 F.3d 1109, 1134 (9th 
Cir.  2009) (holding a rule was generally applicable 
because “pharmacists who do not have a religious 
objection to Plan B must comply with the rules to the 
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same extent—no more and no less—than pharmacies 
and pharmacists who may have a religious objection 
to Plan B”).  In fact, the availability of the exemption 
and the accommodation means that the law imposes 
a lesser burden on those who object for religious 
reasons because they do not have to pay for the 
coverage.  Accordingly, the program is generally 
applicable. 

Because the law requiring contraceptive coverage 
is neutral and generally applicable, it does not violate 
the Free Exercise Clause even if it incidentally 
burdens the exercise of religion.  Thus, the appellants 
have not demonstrated a strong likelihood of success 
on the merits of this claim. 

3.  Establishment Clause 

“Congress shall make no law respecting an 
establishment of religion.” U.S.  Const.  amend.  I.  
However, “[the Supreme] Court has long recognized 
that the government may (and sometimes must) 
accommodate religious practices and that it may do 
so without violating the Establishment Clause.” 
Hobbie v.  Unemployment Appeals Comm’n of Fla., 
480 U.S.  136, 144–45 (1987).  The appellants argue 
that allowing some entities with a religious mission 
to obtain the exemption and others to obtain only the 
accommodation violates the Establishment Clause 
because the distinction “favors some types of religious 
organizations and denominations over others” and 
creates an excessive entanglement between 
government and religion.  Appellant Br.  at 59.  
Because the law’s distinction does not favor a certain 
denomination and does not cause excessive 
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entanglement between government and religion, the 
framework does not violate the Establishment Clause. 

“The clearest command of the Establishment 
Clause is that one religious denomination cannot be 
officially preferred over another.” Larson v.  Valente, 
456 U.S.  228, 244 (1982).  “[N]o State can ‘pass laws 
which aid one religion’ or that ‘prefer one religion 
over another.’” Id.  at 246 (quoting Everson v.  Bd.  of 
Educ., 330 U.S.  1, 15 (1947)).  For a claim such as 
this based on the allegedly disparate treatment of 
religions, “the constitutional value at issue is 
‘neutrality.’” Gillette v.  United States, 401 U.S.  437, 
450 (1971).  The line that the exemption and 
accommodation framework draws between eligibility 
for the exemption and for the accommodation is 
based on organizational form and purpose, not 
religious denomination.  Such a distinction does not 
violate the Establishment Clause.  “[R]eligious 
employers, defined as in the cited regulation, have 
long enjoyed advantages (notably tax advantages) 
over other entities, 26 U.S.C.  §§ 6033(a)(3)(A)(i), (iii), 
without these advantages being thought to violate 
the establishment clause.” Univ. of Notre Dame, 743 
F.3d at 560 (citing Walz, 397 U.S.  at 672–73).  The 
appellants’ reliance on the Tenth Circuit’s decision in 
Colorado Christian University v.  Weaver, 534 F.3d 
1245 (10th Cir.  2008), is misplaced.  There, the 
Tenth Circuit held that a state law permitting 
scholarship funding for students attending religious 
schools only if the school was not “pervasively” 
sectarian violated the Establishment Clause.  Id.  at 
1258–60.  The law did not make distinctions based on 
organizational form, as here; the Colorado law 
violated the Establishment Clause because it 
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discriminated based on the nature of religious belief 
and practice at the university.  Accordingly, that case 
provides no support for the appellants’ argument.  
The fact that all of the appellants are affiliated with 
the Catholic Church and some are eligible for the 
exemption while others are eligible for the 
accommodation demonstrates that the framework 
does not discriminate based on denomination.  
Because the exemption and accommodation 
arrangement distinguishes between entities based on 
organizational form, not denomination, it does not 
express an unconstitutional state preference on the 
basis of religion. 

Further, the provisions do not excessively entangle 
government and religion.  The regulations define a 
“religious employer” as “an organization that is 
organized and operates as a nonprofit entity and is 
referred to in section 6033(a)(3)(A)(i) or (iii) of the 
Internal Revenue Code of 1986, as amended.” 45 
C.F.R.  § 147.131(a).  The referenced sections of the 
Internal Revenue Code provide exceptions from 
certain tax-return filing requirements for “churches, 
their integrated auxiliaries, and conventions or 
associations of churches” and “the exclusively 
religious activities of any religious order.” 26 U.S.C.  
§ 6033(a)(3)(A)(i), (iii).  The IRS considers numerous 
factors to determine if an entity is eligible for the 
exceptions in § 6033(a)(3)(A)(i), (iii).  See Am.  
Guidance Found., Inc. v. United States, 490 F.  Supp.  
304, 306 (D.D.C.  1980).  The appellants argue that 
“these factors favor some religious groups over 
others .  .  .  on the basis of intrusive judgments 
regarding beliefs, practices, and organizational 
structures.” Appellant Br.  at 63–64.  However, the 
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government argues that the “qualification for the 
religious employer exemption does not require the 
government to make any determination, whether as a 
result of the application of the non-exhaustive, non-
binding list or otherwise.” Government Br.  at 54–55.  
Plaintiffs have not shown how this is not correct. 

Because the exemption and accommodation 
provisions do not prefer a denomination or 
excessively entangle government in religious practice, 
they do not violate the Establishment Clause.  Thus, 
the appellants have not demonstrated a strong 
likelihood of success on the merits of this claim. 

D.  Administrative Procedure Act 

Finally, the MCC appellants 21  argue that the 
contraceptive-coverage requirement violates the 
Administrative Procedure Act (APA) because the 
requirement violates the Weldon Amendment and 
thus is “not in accordance with law,” and because the 
IOM guidelines recommending that contraception be 
included as preventive care were not subject to 
notice-and-comment rulemaking requirements.  We 
conclude that the appellants have not demonstrated a 
strong likelihood of success on the merits of the 
Weldon Amendment claim, and we decline to reach 
the notice-and-comment claim. 

1.  Weldon Amendment 

                                            
21 Although the CDN plaintiffs included an APA claim in their 
complaint, that claim was not raised in the motion for a 
preliminary injunction, and so the district court correctly 
treated the claim as waived for purposes of the preliminary 
injunction.  Catholic Diocese of Nashville, 2013 WL 6834375, at 
*10 n.13. 
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The MCC appellants argue that the contraceptive-
coverage requirement violates the Weldon 
Amendment and therefore is “not in accordance with 
law,” as required by the APA.  The APA provides that 
a “reviewing court shall .  .  .  (2) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be—(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law.” 
5 U.S.C.  § 706(2)(A).  The Weldon Amendment is a 
rider to an appropriations bill that denies funding to 
federal agencies or programs “if such agency, 
program, or government subjects any institutional or 
individual health care entity to discrimination on the 
basis that the health care entity does not provide, pay 
for, provide coverage of, or refer for abortions.” 22 

                                            
22 It is not clear that any of the MCC appellants who properly 
raised this claim is an “institutional or individual health care 
entity” within the meaning of the Weldon Amendment.  The 
Weldon Amendment defines “[h]ealth care entity” as “an 
individual physician or other health care professional, a hospital, 
a provider-sponsored organization, a health maintenance 
organization, a health insurance plan, or any other kind of 
health care facility, organization, or plan.” Consolidated 
Appropriations Act of 2012, Pub.  L.  No.  112-74, div.  F, tit.  V, 
§ 507(d)(2).  The appellants allege that the Michigan Catholic 
Conference Second Amended and Restated Group Health 
Benefit Plan for Employees (“MCC Benefit Plan”) is a health 
plan.  MCC R.  1 (MCC Compl.  at ¶ 16) (Page ID #7).  However, 
it is not clear that the MCC Benefit Plan is an actual plaintiff in 
this case.  The complaint is captioned “MICHIGAN CATHOLIC 
CONFERENCE in its own name and on behalf of the 
MICHIGAN CATHOLIC CONFERENCE SECOND AMENDED 
AND RESTATED GROUP HEALTH BENEFIT PLAN FOR 
EMPLOYEES .  .  .  .” MCC R.  1 (MCC Compl.  at 1) (Page ID 
#1).  Although the complaint describes MCC and Catholic 
Charities as “plaintiff[s],” it does not describe the MCC Benefit 
Plan as a plaintiff.  See id.  at ¶¶ 16, 17 (Page ID #7).  However, 
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Consolidated Appropriations Act of 2012, Pub.  L.  No.  
112-74, div. F, tit.  V, § 507(d)(1), 125 Stat.  786, 1111 
(2011).  The district court held that the contraceptive-
coverage requirement does not violate the Weldon 
Amendment because the FDA-approved emergency 
contraceptives are not defined as abortion-inducing 
products under federal law.  The appellants argue 
that this analysis is in error because the court should 
defer to the plan provider’s definition of “abortion” 
and the appellants believe that the “morning-after 
pill (Plan B) and Ulipristal (HRP 2000 or [e]lla)” are 
“abortion-inducing products.” Appellant Br.  at 65. 

The appellants are correct that the Weldon 
Amendment does not define abortion.  The appellants 
argue that the absence of a statutory definition 
means that the court should defer to their 
independent interpretation of “abortion.” That is not 
how statutory interpretation works.  Rather, the 
federal courts will utilize traditional methods of 
statutory interpretation to determine whether 

                                                                                          
because we affirm the denial of the preliminary injunction on 
this claim, we need not decide this issue at this time. 

We also question the appellants’ assumption that MCC is 
discriminated against for refusing to provide contraceptive 
coverage.  MCC concedes that it is eligible for the religious-
employer exemption.  MCC R.  1 (Compl.  at ¶ 9) (Page ID #4).  
Consequently, its health insurance plan need not cover 
contraception or emergency contraception.  Thus, it is not clear 
how MCC is discriminated against for refusing to provide 
contraceptive coverage.  See Roman Catholic Archbishop of 
Washington, 2013 WL 6729515, at *46 (holding that the 
contraceptive-coverage requirement is consistent with the 
Weldon Amendment for entities that are eligible for the 
exemption or the accommodation). 
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“abortion” in the Weldon Amendment includes FDA-
approved emergency contraceptives. 

The government notes that the FDA-approved 
labels for Plan B and ella describe these products as 
emergency contraceptives and do not mention 
abortion.  See FDA-approved label for Plan B, 
available at 
http://www.accessdata.fda.gov/drugsatfda_docs/label/
2009/021045s015lbl.pdf; FDA-approved label for ella 
http://www.accessdata.fda.gov/drugsatfda_docs/label/
2012/022474s002lbl.pdf. The appellants do not 
identify any statutory or regulatory definition of 
abortion that includes emergency contraceptives.  
Because the burden is on the appellants to 
demonstrate a strong likelihood of success on the 
merits, and the appellants have neither asserted nor 
argued nor presented evidence that the federal 
government classifies these drugs as abortifacients, 
they have not shown a strong likelihood of success on 
the merits of their claim. 

2.  Notice and Comment 

The appellants argue that the government violated 
the APA because it did not subject the IOM 
recommendation that preventive services include 
contraceptive coverage to notice and comment 
rulemaking pursuant to 5 U.S.C.  § 553(b).  Appellant 
Br.  66–68.  This claim was not properly raised in or 
decided by the district court, so we decline to address 
it for the first time on appeal. 

As discussed supra, the CDN plaintiffs did not 
raise any APA claims in their motion for a 
preliminary injunction.  The MCC plaintiffs’ only 
reference to a notice-and-comment claim is a single 
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sentence in the introduction section of their 
memorandum in support of the motion for a 
preliminary injunction: “Finally, the Mandate 
violates the Administrative Procedure Act (‘APA’) 
because Defendants failed to conduct notice-and-
comment rulemaking, and it contravenes the clear 
terms of the Weldon Amendment.” MCC R.  15 
(Prelim.  Inj.  Memo.  at 3) (Page ID #604).  In the 
argument section of the memorandum the MCC 
plaintiffs discussed the Weldon Amendment issue, 
but did not return to the notice-and-comment issue.  
See id.  at 44–45 (Page ID #645–46).  The district 
court did not address the notice-and-comment 
argument in its decision.  See Michigan Catholic 
Conference, 2013 WL 6838707, at *13. 

We generally do not consider issues raised for the 
first time on appeal.  In re Cannon, 277 F.3d 838, 848 
(6th Cir.  2002).  “Factors guiding the determination 
of whether to consider an issue for the first time on 
appeal include: 

1) whether the issue newly raised on 
appeal is a question of law, or whether it 
requires or necessitates a determination 
of facts; 2) whether the proper resolution 
of the new issue is clear and beyond 
doubt; 3) whether failure to take up the 
issue for the first time on appeal will 
result in a miscarriage of justice or a 
denial of substantial justice; and 4) the 
parties’ right under our judicial system 
to have the issues in their suit 
considered by both a district judge and 
an appellate court. 



86a 
 
Id. (internal quotation marks omitted).  Accordingly, 
we decline to exercise our discretion to address this 
claim. 

E.  Other Factors for Injunctive Relief 

We conclude that the appellants have not 
demonstrated a strong likelihood of success on the 
merits of any of their properly raised claims.  The 
other three factors that we consider in evaluating a 
request for a preliminary injunction are: (2) whether 
the movant would suffer irreparable injury without 
the injunction; (3) whether issuance of the injunction 
would cause substantial harm to others; and (4) 
whether the public interest would be served by 
issuance of the injunction.  City of Pontiac Retired 
Emps. Ass’n, 2014 WL 1758913, at *2.  When the 
alleged injury is to a First Amendment freedom, as 
here, the strong likelihood of success on the merits 
factor merges with the irreparable injury factor.  “To 
the extent that [appellant] can establish a likelihood 
of success on the merits of its First Amendment claim, 
it also has established the possibility of irreparable 
harm as a result of the deprivation of the claimed 
free speech rights.” Connection Distrib. Co.  v.  Reno, 
154 F.3d 281, 288 (6th Cir.  1998).  Conversely, if 
appellant “does not have a likelihood of success on 
the merits .  .  .  his argument that he is irreparably 
harmed by the deprivation of his First Amendment 
right also fails.” McNeilly, 684 F.3d at 615.  Because 
the appellants do not demonstrate a strong likelihood 
of success on the merits of their claims, they also do 
not demonstrate that they will suffer irreparable 
injury without the injunction. 
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The district courts did not abuse their discretion by 
denying preliminary injunctions. 

III.  CONCLUSION 

For the foregoing reasons, we AFFIRM the district 
courts’ denial of preliminary injunctions.  We lift the 
stay temporarily issued by this court pending 
resolution of this appeal. 
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UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 

_________________________ 

MICHIGAN CATHOLIC 
CONFERENCE, et al., 

 Plaintiffs, 

v. 

KATHLEEN SEBELIUS, et al., 

 Defendants.  / 

Case No. 
1:13-CV-1247 

HON. GORDON J. 
QUIST 

 

ORDER DENYING MOTION 
FOR PRELIMINARY INJUNCTION 

In accordance with the Opinion entered today, 

IT IS HEREBY ORDERED that Plaintiffs’ 
Motion For Preliminary Injunction (dkt. # 9) is 
DENIED. 

Dated: December 27, 2013 /s/ Gordon J. Quist 

 GORDON J. QUIST 
UNITED STATES 
DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

_________________________ 

MICHIGAN CATHOLIC 
CONFERENCE, et al., 

 Plaintiffs, 

v. 

KATHLEEN SEBELIUS, et al., 

 Defendants.  / 

Case No. 
1:13-CV-1247 

HON. GORDON J. 
QUIST 

 

OPINION 

Plaintiffs, the Michigan Catholic Conference (MCC) 
and Catholic Family Services, d/b/a Catholic 
Charities Diocese of Kalamazoo (Catholic Charities), 
have sued Defendants, the Department of Health and 
Human Services and its Secretary, Kathleen Sebelius, 
the Department of Labor and its Secretary, Jacob J. 
Lew, and the Department of Treasury.  Plaintiffs 
seek to enjoin Defendants from enforcing provisions 
of the Patient Protection and Affordable Care Act 
(the ACA) related to contraceptive coverage. 

This is one of many cases filed by religious 
nonprofits challenging the ACA’s contraceptive 
coverage requirement.  As far as this Court is aware, 
ten courts have ruled on challenges to the final 
version of the regulations. Six courts have ruled in 
favor of the plaintiffs.  Southern Nazarene University, 
et al., v. Sebelius, et al., No. 5:13-cv-1015, 2013 WL 
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6804625 (W.D. Okl. Dec. 23, 2013); Geneva College, et 
al. v. Sebelius, et al., 2:12-cv-00207 (W.D. Pa. Dec. 23, 
2013); Legatus, et al., v. Sebelius, et al., No. 12-1206, 
2013 WL 6768607 (E.D. Mich. Dec. 20, 2013); 
Reaching Souls, Int’l, Inc., et al. v. Sebelius, et al., No. 
CIV-13-1092-D, 2013 WL 6804259 (W.D. Okl. Dec. 20, 
2013); Roman Catholic Archdiocese of N.Y., et al. v. 
Sebelius, et al., No. 12civ2542, 2013 WL 6579764 
(E.D.N.Y. Dec. 16, 2013); Zubik v. Sebelius, No. 
13cv1459, 2013 WL 6118696 (W.D. Pa. Nov. 21, 2013). 
Three courts have ruled in favor of the defendants. 
Catholic Diocese of Nashville, et al. v. Sebelius, et al., 
No. 3:13-cv-1303 (M.D. Tenn. Dec. 26, 2013); Univ. of 
Notre Dame v. Sebelius, et al., No. 3:13cv-01276-PPS-
CAN (N.D. Ind. Dec. 20, 2013); Priests for Life v. 
Sebelius, et al., No. 13-1261 (EGS), 2013 WL 6672400 
(D.D.C. Dec. 19, 2013). And one court ruled in favor 
of the plaintiffs in part and the defendants in part. 
Roman Catholic Archbishop of Washington v. 
Sebelius, et al., No. 1:13cv-01441-ABJ, 2013 WL 
6729515 (D.D.C. Dec. 20, 2013). 

Plaintiffs have moved for a preliminary injunction, 
requesting that the Court issue a decision before 
January 1, 2014.  Defendants oppose the motion for 
preliminary injunction, and have moved to dismiss 
Plaintiffs’ complaint.  The Court has reviewed the 
parties’ submissions and has held oral argument.  
Plaintiffs’ motion for preliminary injunction is now 
ready for decision. 

Background 

1. The Plaintiffs 

Plaintiff MCC is a nonprofit corporation that 
sponsors and administers the MCC Second Amended 
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and Restated Group Health Benefit Plan for 
Employees (the MCC Plan).  (Compl. ¶ 16.) The MCC 
Plan is a self-funded “church plan,” and is 
administered by separate third party administrators 
(TPAs).  (Id. ¶¶ 16, 41.) The MCC Plan provides 
health benefits to clergy, as well as to lay employees 
of Catholic schools, institutions, and other 
organizations (the covered units).  (Id. ¶¶ 31, 41.) 
Catholic Charities, a nonprofit subsidiary of the 
Roman Catholic Diocese of Kalamazoo, is a covered 
unit under the MCC Plan. (Id. ¶¶ 17, 50.) 

Plaintiffs believe that the use of contraceptives is 
immoral and that abortion and sterilization are 
prohibited. (Byrnes Decl. ¶¶ 8, 9.) In accordance with 
these beliefs, the MCC Plan has historically not 
offered coverage for contraceptives, sterilization, 
abortion-inducing drugs, or related counseling 
services.  (Long Decl. ¶ 17.) In the past, the MCC has 
specifically notified its TPA that it would not cover 
such services.  (Id. ¶ 18.) 

2. The ACA Framework 

The ACA, Pub. L. No. 111-148, 124 Stat. 119 (2012), 
was enacted in 2010.  The ACA requires that 
employers with 50 or more full-time employees 
provide health insurance for their full-time 
employees or pay a penalty on their federal tax 
return.  26 U.S.C. § 4980H.  Employers with fewer 
than 50 full-time employees are not required to 
provide their employees with health insurance.  Id.  
If these employers offer health coverage to their 
employees, however, they are generally subject to the 
other requirements of the ACA. 42 U.S.C. § 300gg–13. 
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The ACA also requires that group health plans 
provide coverage for certain preventative services 
without cost-sharing requirements.  These 
preventative services include “with respect to women, 
such additional preventative care and screenings . . .  
as provided for in comprehensive guidelines 
supported by the Health Resources and Services 
Administration [HRSA] . . . .” 42 U.S.C. § 300gg–
13(a)(4). 

Plans that are “grandfathered” under the ACA are 
not required to meet all the requirements for 
coverage, including that for women’s preventative 
care services. 42 U.S.C. § 18011.  A plan loses its 
“grandfathered” status if it cuts benefits or increases 
out-of-pocket spending for consumers.  26 C.F.R. 
§ 54.9815-1251T.  The government projects that the 
majority of plans will lose their “grandfathered” 
status by the end of 2013. See 75 Fed. Reg. 34552.  
The MCC plan is not a “grandfathered” plan under 
the ACA. (Compl. ¶ 43.) 

3. Rulemaking under the ACA 

On February 15, 2012, the government published 
final rules pursuant to the ACA specifying that plans 
cover, among other things, “[a]ll [FDA] approved 
contraceptive methods, sterilization procedures, and 
patient education and counseling for women with 
reproductive capacity” (the contraceptive mandate).  
77 Fed. Reg. 8725.  The rule contained an exemption 
for certain religious employers.  Id. at 8727.  The goal 
of the exemption was to “respect[] the unique 
relationship between a house of worship and its 
employees in ministerial positions.” 76 Fed. Reg. 
46,621, 46,623.  The rule provided a safe harbor for 
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nonprofit organizations that had religious objections 
to contraceptive coverage but did not qualify for the 
exemption, and expressed the government’s intention 
to develop new regulations to accommodate these 
organizations.  77 Fed. Reg. 8725, 872628. 

On July 2, 2013, the government issued a final rule 
(the 2013 final rule) addressing the requirements for 
religious nonprofits and clarifying the religious 
employer exemption.  45 C.F.R. § 147.131(b).  The 
rule establishes an accommodation (the 
accommodation) for organizations that meet the 
following criteria: 

(1) The organization opposes providing coverage for 
some or all of the contraceptive services required to 
be covered under § 147.130 (a)(1)(iv) on account of 
religious objections. 

(2) The organization is organized and operates as a 
nonprofit entity. 

(3) The organization holds itself out as a religious 
organization. 

(4) The organization self-certifies, in a form and 
manner specified by the Secretary, that it satisfies 
the criteria in paragraphs (1) through (3) of this 
section, and makes such self-certification available 
for examination upon request by the first day of 
the first plan year to which the accommodation in 
paragraph (c) of this section applies.  The self-
certification must be executed by a person 
authorized to make the certification on behalf of 
the organization, and must be maintained in a 
manner consistent with the record requirements 
under section 107 of [ERISA]. 
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Id.  The rule also clarified that the religious employer 
exemption applies to nonprofit organizations referred 
to in section 6033(a)(3)(A)(i) or (iii) of the Internal 
Revenue Code, which refers to churches, their 
integrated auxiliaries, conventions and associations 
of churches, and the exclusively religious activities of 
any religious order. 45 C.F.R. § 147.131(a). 

Under the 2013 final rule, an organization that 
meets the criteria for the accommodation is not 
required to “contract, arrange, pay, or refer for 
contraceptive coverage.” 78 Fed. Reg. 39874.  To 
avoid those obligations, the organization must submit 
a self-certification form to its health insurer or, if the 
organization has a self-insured plan, to a TPA.  Id. at 
39875.  In the case of an organization with a self-
insured plan, the TPA will provide or arrange for 
separate payments for contraceptive services for plan 
participants.  Id. at 39880. The TPA will be 
reimbursed through adjustments to certain federal 
user fees.  Id.  The accommodation applies to plan 
years beginning on or after January 1, 2014.  Id. at 
39,872. 

MCC qualifies for the exemption for religious 
employers. Catholic Charities does not qualify for the 
exemption, but does qualify for the accommodation.  
As such, Catholic Charities will have to self-certify in 
order to avoid being required to comply with the 
contraceptive mandate. 

Legal Standard 

A preliminary injunction is an “extraordinary 
remedy” that is warranted only upon a clear showing 
that the movant is entitled to relief.  Winter v. 
Natural Res. Defense Council, Inc., 555 U.S. 7, 22, 
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129 S. Ct. 365, 376 (2008).  A plaintiff seeking a 
preliminary injunction must demonstrate that:  (1) it 
is likely to succeed on the merits; (2) it is likely to 
suffer irreparable harm in the absence of preliminary 
relief; (3) the balance of equities tips in its favor; and 
(4) an injunction is in the public interest.  Id. at 20, 
129 S. Ct. at 374.  “[I]n the First Amendment context, 
the other [preliminary injunction] factors are 
essentially encompassed by the analysis of the 
movant’s likelihood of success on the merits.”  Am. 
Freedom Def. Initiative v. Suburban Mobility Auth. 
for Reg’l Transp., 698 F.3d 885, 890 (6th Cir. 2012). 

Discussion 

1. Standing 

Under the ACA regulations, Defendants may 
enforce the contraceptive mandate against TPAs 
through ERISA’s enforcement authority.  See 78 Fed. 
Reg. at 39,879-39,880.  However, church plans, 
including the MCC Plan, are specifically excluded 
from ERISA.  See 29 U.S.C § 1003(b)(2).  Defendants 
argue that, because they lack enforcement power over 
the TPA of the MCC Plan, there is no guarantee that 
the TPA will provide contraceptive coverage.  
Accordingly, Defendants argue, Plaintiffs lack 
standing because the harm alleged — the facilitation 
of access to contraceptive services — does not exist. 

Defendants’ argument is flawed.  Regardless of 
whether the government can force the TPA to take 
any action, the 2013 final rule requires Catholic 
Charities to take some action — provide 
contraceptive coverage or self-certify.  Plaintiffs 
object to taking either of these actions and allege that 
the act of self-certification, itself, violates their 
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religious beliefs because it requires them to be 
involved in a “scheme” aimed at providing 
contraceptives.  Whether the end result involves the 
provision of contraceptive services or not, Plaintiffs 
have alleged an injury-in-fact. 

2. Likelihood of success on the merits 

Plaintiffs’ claims arise under the Religious Freedom 
Restoration Act (RFRA), 42 U.S.C. § 2000bb et seq., 
the First Amendment to the U.S. Constitution, and 
the Administrative Procedures Act (APA), 5 U.S.C. 
§ 1001 et seq.  The Court will address each of these 
claims in turn. 

A. RFRA 

RFRA provides that the government shall not 
“substantially burden a person’s exercise of religion,” 
even under a “rule of general applicability,” unless 
the government demonstrates “that application of the 
burden to the person — (1) is in furtherance of a 
compelling governmental interest; and (2) is the least 
restrictive means of furthering that compelling 
governmental interest.”  42 U.S.C. § 2000bb-1.23 A 
law substantially burdens an exercise of religion if it 
puts “substantial pressure on an adherent to modify 
his behavior and to violate his beliefs.” Thomas v. 
Review Bd. of Indiana Emp’t Sec. Div., 450 U.S. 707, 
718, 101 S. Ct. 1425, 1432 (1981).  “An 
inconsequential or de minimis burden on religious 
practice does not rise to this level, nor does a burden 
                                            
23 The purpose of RFRA was to “restore the compelling interest 
test” abandoned by the Supreme Court in Emp’t Div. v. Smith, 
494 U.S. 872, 110 S. Ct. 1595 (1990). 42 U.S.C. § 2000bb. Thus, 
the Supreme Court’s pre-Smith cases discussing the Free 
Exercise Clause are instructive in evaluating RFRA claims. 
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on activity unimportant to the adherent’s religious 
scheme.”  Kaemmerling v. Lappin, 553 F.3d 669, 678 
(D.C. Cir. 2008).  The burden of demonstrating a 
substantial burden is high, and determining its 
existence is fact intensive.  Living Water Church of 
God v. Charter Twp. of Meridian, 258 F. App’x 729, 
734 (6th Cir. 2007). 

Plaintiffs argue that the contraceptive mandate 
imposes a substantial burden on their exercise of 
religion because it forces them to facilitate access to 
contraceptives and thus prevents them from bearing 
witness to their religious beliefs, causing “scandal.”24 
Plaintiffs argue that the accommodation does nothing 
to alleviate the burdens imposed upon them for 
several reasons.  Plaintiffs state that the 
accommodation requires Catholic Charities to 
contract with a TPA which will provide contraceptive 
services to Catholic Charities’ employees as long as 
they remain on the health plan.25 Catholic Charities 
must complete the self-certification form, which 
constitutes its “designation” of the TPA as the 

                                            
24 The pleadings in this case do not define “scandal.” Testimony 
in Zubik, 2013 WL 6118696, was that, in the Roman Catholic 
faith, scandal “means cooperation with an objectionable practice 
that goes against the faith or teaching one thing and behaving 
in another manner.” Id. at *34, fn. 15 (internal quotations 
omitted). This is consistent with the discussion of scandal 
during oral argument in this case. 

25  At oral argument, Plaintiffs argued that the law would 
require them to seek out a TPA to provide contraceptive services. 
It is undisputed that Plaintiffs already have a contractual 
relationship with a TPA. (Compl. ¶ 41.) Plaintiffs have not 
provided any evidence to indicate that their present TPA would 
refuse to provide these services. 
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administrator for contraceptive benefits.  By these 
acts, Plaintiffs assert that they will be forced to 
participate in a “scheme specifically designed to lure 
women to engage in” the use of contraceptive services.  
(Pls.’ Br. Supp. Mot. for Prelim. Inj. (Pls.’ Br.) at 22) 
(emphasis in original).26 In essence, Plaintiffs argue 
that the accommodation requires Catholic Charities 
to take actions that trigger its TPA to provide 
contraceptive coverage, which then provides a means 
for Plaintiffs’ employees to access contraceptive 
services.  Thus, Plaintiffs argue, these acts constitute 
facilitation of objectionable services, and this 
facilitation is prohibited by their religious beliefs. 

In response, Defendants point out that Catholic 
Charities may avoid the requirement to provide 
contraceptive coverage by self-certifying, i.e., signing 
a one-page form stating its objection to providing 
contraceptives, and submitting this form to its TPA. 
Defendants argue that this is not materially different 
from actions that Plaintiffs have taken in the past 
when they informed their TPA that they objected to 
such services in order to exclude the services from the 
plan.  Because the regulation does not require 
Plaintiffs to “modify [their] behavior,” Thomas, 450 
U.S. at 718, 101 S. Ct. at 1432, Defendants argue 
that any burden is de minimis.  See Kaemmerling, 
553 F.3d at 679. 

The threshold issue before the Court concerns how 
to determine whether a burden is substantial.  The 

                                            
26 Plaintiffs also argue that the costs of providing contraceptive 
services will be passed back to religious organizations. The law, 
however, expressly prohibits this. 78 Fed. Reg. at 39,875-77. 
Any argument that TPAs will violate the law is speculative. 
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Tenth and Seventh Circuits, in cases brought by for-
profit companies challenging the contraceptive 
mandate, have focused solely on the extent of 
government pressure imposed by the law.  See Korte 
v. Sebelius, 735 F.3d 654 (7th Cir. 2013); Hobby 
Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114 (10th 
Cir. 2013).  The Tenth Circuit found that, once the 
court identified the religious belief and found that it 
was sincere, the only remaining question was 
whether the government exerted “substantial 
pressure on the religious believer.” Hobby Lobby, 723 
F.3d at 1140.  Similarly, the Seventh Circuit found 
that the inquiry focused on the “coercive effect of the 
governmental pressure.” Korte, 735 F.3d at 684.  
Under the approach advocated by Plaintiffs, if a 
plaintiff shows that it has a sincerely held belief that 
performing an act would violate its religious beliefs, 
the only remaining inquiry for the court is whether 
the government exerts substantial and coercive 
pressure on the plaintiff to perform the act. 

Defendants argue that this misinterprets the 
substantial burden standard.  They assert that a 
plaintiff is entitled to its sincerely held beliefs but is 
not entitled to determine what constitutes a 
substantial burden on the exercise of these beliefs. 
Although courts may not evaluate the merits of a 
plaintiff’s beliefs, courts must examine the impact of 
a regulation on such beliefs.  This approach finds 
support in some district court opinions evaluating the 
contraceptive mandate as applied to for-profit 
corporations.  Conestoga Wood Specialities Corp. v. 
Sebelius, 917 F. Supp. 2d 394, 413 (E.D. Pa. 2013), 
aff’d on other grounds, 724 F.3d 377 (3d Cir. 2013) 
(“[W]e reject the notion . . .that a plaintiff shows a 
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burden to be substantial simply by claiming it is so.”); 
Autocam Corp. v. Sebelius, No. 1:12-CV-1096, 2012 
WL 6845677, at *8 (W.D. Mich. Dec. 24, 2012) aff’d 
on other grounds, 730 F.3d 618 (6th Cir. 2013) 
(explaining that, although the court did not question 
the plaintiffs’ sincerely held belief, it remained a 
“separate question whether the sincerely held belief 
amounts, in fact, to a substantial burden on the 
exercise of religion”). 

Defendants’ argument is persuasive.  RFRA 
requires heightened scrutiny of only those laws that 
place a “substantial” burden on an individual’s 
exercise of religion.  Thus, the Court “has a duty to 
assess whether the claimed burden — no matter how 
sincerely felt — really amounts to a substantial 
burden on a person’s exercise of religion.” Autocam, 
2012 WL 6845677 at * 6.  To make this assessment, 
the Court must necessarily evaluate how the burden 
affects an individual’s ability to exercise his religion.  
“Without venturing into the content and merit of the 
plaintiffs’ religious beliefs, [the Court] may still 
consider the nature of the act that the plaintiffs are 
called upon to perform, the connection between their 
beliefs and the compelled action, and the extent to 
which their ability to practice their religion is 
interfered with by the action.” Korte, 735 F.3d at 710 
(Rovner, J., dissenting). 

In evaluating whether the burden is substantial, a 
court must determine whether it puts “substantial 
pressure on an adherent to modify his behavior and 
to violate his beliefs.” Thomas, 450 U.S. at 718, 101 S. 
Ct. at 1432.  The ACA and its regulation require 
Catholic Charities to sponsor a plan, to contract with 
a TPA for this plan, and to notify the TPA that it 
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opposes contraceptive coverage on religious grounds.  
Plaintiffs have acknowledged that they already 
sponsor a plan, that they contract with a TPA to 
administer this plan, and that they have previously 
notified the TPA that they oppose contraceptives.  
Thus, they have no objection to these actions per se.27 
Plaintiffs argue, however, that the actions are now 
different because they will have the effect of 
authorizing the TPA to provide contraceptive services 
rather than preventing it from doing so, and that this 
difference is the key to determining the morality of 
their actions. 

At oral argument, Plaintiffs made an analogy to a 
hypothetical law that required Roman Catholics to 
sign a document stating their opposition to the death 
penalty in order for an executioner to proceed with 
the execution.  Under this hypothetical law, the 
executioner would be required to proceed as soon as 
he received the document.  Plaintiffs asserted that a 
Roman Catholic could not sign this document, even 
though it accurately stated his belief regarding the 
death penalty, because the document would 
effectively authorize the executioner to proceed with 
the execution.  Similarly, Plaintiffs argued that they 
could not sign the self-certification form stating their 
beliefs about contraceptives because it would trigger 
coverage of contraceptive services. 

Plaintiffs’ analogy does not hold up.  If the ACA 
provided that, upon the completion of the self-
certification form, employees would be forced to use 

                                            
27 Plaintiffs have never asserted that they object to the act of 
signing a statement attesting to their objection to contraceptives. 
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contraceptives, the analogy might be apt.  But that is 
not what the ACA requires. 

In sticking with the death penalty theme, a more 
apt analogy might involve a law that required 
potential jurors in capital cases to state whether they 
would be unable to impose the death penalty based 
on their religious beliefs.  If a potential juror said 
“yes,” he would be excused for cause, and a different 
potential juror whose religion would not prohibit her 
from imposing the death penalty would be selected.  
That jury, after hearing the evidence, might or might 
not choose to impose the death penalty.  Assume that 
there is a potential juror who is Roman Catholic and 
whose religion prohibits her from imposing the death 
penalty or facilitating the imposition of the death 
penalty. Does asking her to state her opposition to 
the death penalty — which will eventually result in 
the selection of a jury that may choose to impose the 
death penalty — constitute a substantial burden? 
This Court does not believe so. 

Similarly, the accommodation in this case requires 
Catholic Charities to attest to its religious beliefs and 
step aside.  It is true that, once it steps aside, another 
person may step in and provide coverage of 
contraceptive services for Catholic Charities’ 
employees.  These employees may then make a 
completely independent decision to utilize such 
services.  In any case, the action that Plaintiffs’ find 
objectionable — the use of contraceptives — is 
several steps removed from any action taken by 
Plaintiffs.  It is difficult to see how a substantial 
burden exists when the relationship to the 
objectionable act is so attenuated.  See Conestoga, 
917 F. Supp. 2d at 414-15 (noting that a “series of 
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events must first occur before the use of an 
abortifacient would come into play”); Autocam, 2012 
WL 6845677 at *6 (finding that any burden imposed 
on the individual plaintiffs’ free exercise rights was 
“probably too attenuated to be substantial”). 

More importantly, the contraceptive mandate 
requires Catholic Charities to do what it has always 
done — sponsor a plan for its employees, contract 
with a TPA, and notify the TPA that it objects to 
providing contraceptive coverage.  Thus, Plaintiffs 
are not require to “modify [their] behavior.”  Thomas, 
450 U.S. at 718, 101 S. Ct. at 1432.  Rather, it is the 
TPA that is required to modify its behavior and take 
action by providing contraceptive services — without 
the assistance of Catholic Charities.  See 78 Fed. Reg. 
39874. (eligible organizations may not be required to 
contract, arrange, pay, or refer for contraceptive 
coverage).  Although the TPA’s action may be deeply 
offensive to the religious beliefs of Plaintiffs, RFRA 
does not allow a plaintiff to restrain the behavior of a 
third party that conflicts with the plaintiff’s religious 
beliefs. 

Courts have previously rejected RFRA claims in 
which plaintiffs objected to the activities undertaken 
by a third party.  See Bowen v. Roy, 476 U.S. 693, 106 
S. Ct. 2147 (1986); Kaemmerling, 553 F.3d 669.  In 
Kaemmerling, the D.C. Circuit faced the issue of 
whether a prisoner could object to the government’s 
collection, extraction, and storage of his DNA 
information.  The court found that, “[a]lthough the 
government’s activities with his tissue or fluid 
sample after the [prison] takes it may offend 
Kaemmerling’s religious beliefs, they cannot be said 
to hamper his religious exercise because they do not 
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‘pressure [him] to modify his behavior and to violate 
his beliefs.’”  Id. at 679 (quoting Thomas, 450 U.S. at 
718, 1015 S. Ct. at 1432.)  Similarly, in Roy, the 
Supreme Court rejected the claim of the plaintiffs, 
who believed that the use of their child’s social 
security number would harm her spirit.  Roy, 476 U.S. 
693, 106 S. Ct. 2147.  The Court explained that the 
plaintiffs could “not demand that the Government 
join in their chosen religious preference by refraining 
from using a number to identify their daughter.”  Id. 
at 700, 106 S. Ct. at 2152. 

Plaintiffs sincerely believe that the use of 
contraceptives is immoral, and that they may not 
facilitate a practice that they find morally 
objectionable.  See Thomas, 450 U.S. at 714, 101 S. Ct. 
at 1430 (“courts are not arbiters of scriptural 
interpretation”).  The Court must look beyond these 
beliefs, however, and determine whether the law at 
issue substantially burdens Plaintiffs’ exercise of 
their religious beliefs.  An objection to the activities 
of third parties — no matter how sincere or deeply 
felt — does not constitute a substantial burden.  
“[A]lthough [a] plaintiff may have a religiously-based 
objection to what the government or another third 
party does with something that the law requires the 
plaintiff to provide . . . [RFRA] does not necessarily 
permit him to impose a restraint upon another’s 
decision.”  Korte, 735 F.3d at 713-14 (Rovner, J., 
dissenting). 

Moreover, although Plaintiffs assert that the 
accommodation requires them to participate in a 
scheme to provide contraceptives, in fact, it just does 
the opposite.  It provides a mechanism for employers 
with religious objections to contraceptives, like 
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Catholic Charities, to opt out of that scheme.  This 
mechanism simply requires Plaintiffs to state that 
they choose to opt out based on their religious beliefs. 
The fact that the scheme will continue to operate 
without them may offend Plaintiffs’ religious beliefs, 
but it does not substantially burden the exercise of 
those beliefs. 

Plaintiffs may exercise their religious beliefs 
regarding contraceptives in a number of ways.  They 
may refuse to provide coverage of contraceptives or 
pay for such coverage.  They may speak out against 
the use of contraceptives, and encourage their 
employees not to use contraceptives.  They may 
engage in political action to change the laws 
regarding access to contraceptives and contraceptive 
coverage.  What they may not do, however, is block a 
third party from providing their employees with 
contraceptive coverage.  Under these circumstances, 
the Court finds that the law does not place a 
substantial burden on Plaintiffs’ exercise of their 
religion.  Accordingly, their RFRA claim fails. 

B. Free Exercise Clause 

The Free Exercise Clause prohibits laws that 
discriminate against religious beliefs or regulate or 
prohibit conduct because it is undertaken for 
religious purposes.  Church of Lukumi Bablu Aye, Inc. 
v. City of Hialeah, 508 U.S. 520, 532, 113 S. Ct. 2217, 
2226 (1993). The Free Exercise Clause does not 
require heightened scrutiny of laws that are neutral 
and generally applicable.  Emp’t Div. v. Smith, 494 
U.S. 872, 879, 110 S. Ct. 1595, 1600 (1990). “[I]f the 
object of a law is to infringe upon or restrict practices 
because of their religious motivation, the law is not 
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neutral.” Lukumi, 508 U.S. at 533, 113 S. Ct. at 2227. 
A law is not generally applicable if its burdens are 
imposed “in a selective manner . . . only on conduct 
motivated by religious belief.” Id. at 543, 113 S. Ct. at 
2232. 

Plaintiffs argue that the contraceptive mandate is 
not generally applicable because it includes 
exemptions.  However, “[t]hat categorical exemptions 
exist does not mean that the law does not apply 
generally.”  Autocam, 2012 WL 6845677 at * 5 (citing 
United States v. Lee, 455 U.S. 252, 260-61, 102 S. Ct. 
1051, 1057 (1982) (finding that social security tax 
requirements were generally applicable although 
there were categorical exemptions)).  See also Olsen v. 
Muaksey, 541 F.3d 827, 832 (8th Cir. 2008) (“General 
applicability does not mean absolute universality.”).  
Because the “secular” exemptions cited by Plaintiffs 
apply to all employers, including religious employers, 
the burdens of the law are not imposed selectively 
against conduct motivated by religious belief.  See 
Lukumi, 508 U.S. at 533, 113 S. Ct. at 2227. 
Accordingly, the law is generally applicable. 

Plaintiffs also argue that the law is not neutral 
because it “is specifically targeted at Plaintiffs’ 
religious practice of refusing to provide or facilitate 
access to contraception.” (Pls.’ Br. at 34.) Plaintiffs 
argue that most secular employers previously 
provided coverage, and that the law was enacted to 
fill any gap in coverage by forcing religious groups to 
provide it.  There is no evidence, however, that the 
law was specifically targeted at the Plaintiffs’ or 
anyone else’s religious practices.  In fact, the 
inclusion of an exemption for houses of worship and 
an accommodation for other religious groups 
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indicates just the opposite.  Furthermore, the 
contraceptive mandate requires many employers that 
have historically provided contraceptive coverage to 
expand that coverage by eliminating cost-sharing.  
The contraceptive mandate thus requires a wide 
range of employers — including many that are not 
religious— to offer their employees new benefits 
related to contraceptive coverage.  Accordingly, there 
is no evidence supporting Plaintiffs’ claim that the 
law is not neutral. 

Finally, Plaintiffs argue that the contraceptive 
mandate is subject to strict scrutiny because it 
infringes on Plaintiffs’ rights of free speech and 
association, and thus implicates Plaintiffs’ “hybrid” 
rights.  Because the Sixth Circuit has rejected the 
hybrid rights theory advanced by Plaintiffs, Kissinger 
v. Bd. of Trs. of Ohio State Univ., 5 F.3d 177, 180 (6th 
Cir. 1993), this argument must fail. 

C. Free Speech Clause 

Plaintiffs argue that the contraceptive mandate 
violates their free speech rights in several ways.  
Plaintiffs first argue that the regulations violate their 
rights against compelled speech.  “It is . . . a basic 
First Amendment principle that freedom of speech 
prohibits the government telling people what they 
must say.” Agency for Int’l Dev. v. Alliance for Open 
Soc’y Int’l, Inc., – U.S. – , 133 S. Ct. 2321, 2327 (2013) 
(internal quotation marks omitted); see also United 
States v. United Foods, Inc., 533 U.S. 405, 410, 121 S. 
Ct. 2334, 2338 (2001).  Similarly, the government 
may not compel a person to subsidize speech with 
which he or she disagrees.  See Johanns v. Livestock 
Mktg. Ass’n, 544 U.S. 550, 557–58, 125 S. Ct. 2055, 
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2060–61 (2005).  Plaintiffs argue that the 
contraceptive mandate violates the prohibition 
against compelled speech in two respects.  First, they 
argue that because it requires them to “provide, pay 
for, and/or facilitate access to ‘counseling,’” (Pls.’ Br. 
at 36), they are being forced or compelled to support 
speech with which they disagree.  Plaintiffs argue 
that they are thus “forced to act as mouthpieces in 
the Government’s campaign to expand access to 
abortion and contraception.”  (Id. at 37.) Second, 
Plaintiffs assert that the “certification” requirement, 
which in turn designates and obligates Plaintiffs’ 
TPA to provide the objectionable services, compels 
Plaintiffs to engage in speech with which they 
disagree and deprives them of the freedom to speak 
on issues of abortion and contraception on their own 
terms. 

Contrary to Plaintiffs’ assertion, the contraceptive 
mandate does not require or compel them to support 
or advocate for abortion or the use of contraceptives.  
As already noted, supra, Plaintiffs are not required to 
provide or pay for contraceptive services.  Moreover, 
even if Plaintiffs’ acts are deemed as facilitating the 
provision of contraceptive services, including 
counseling, there is no compelled speech violation 
because Plaintiffs are not required to support or 
advocate a particular viewpoint or result.  See Geneva 
Coll. v. Sebelius, 929 F. Supp. 2d 402, 441 (W.D. Pa. 
2013) (“To the extent that the Hepler plaintiffs in the 
present case are being called upon to fund speech—in 
the form of education and counseling—the content of 
that speech is not defined by the mandate’s 
requirements.”).  As one court has observed, “the 
speech subsidized is an unscripted conversation 
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between a doctor and a patient, not political 
propaganda in favor of one candidate, an amicus brief 
espousing one side of an issue, or advertisements in 
favor of a particular product.”  O’Brien v. United 
States Dep’t of Health & Human Servs., 894 F. Supp. 
2d 1149, 1166 (E.D. Mo. 2012).  Hence, the 
regulations do not compel Plaintiffs to convey any 
particular message or speech in violation of the First 
Amendment. 

Plaintiffs’ argument that the certification 
constitutes compelled speech fails because any speech 
involved in the execution of a certification is 
appropriately considered merely incidental to the 
regulation of conduct.  As many courts have 
recognized in disposing of similar First Amendment 
challenges, Rumsfeld v. Forum for Academic and Inst. 
Rights, Inc. (FAIR), 547 U.S. 47, 126 S. Ct. 1297 
(2006), is particularly instructive as to whether the 
certification constitutes speech.  In FAIR, the Court 
considered whether the Solomon Amendment, which 
conditioned law schools’ funding on their provision of 
access to military recruiters at a level equal to that 
provided to the nonmilitary recruiter receiving the 
most favorable access, violated law schools’ First 
Amendment rights.  The Court held that requiring 
law schools to accommodate military recruiters on 
campus did not affect their free speech rights because 
hosting a recruiter is not speech: 

In this case, accommodating the 
military’s message does not affect the 
law schools’ speech, because the schools 
are not speaking when they host 
interviews and recruiting receptions.  
Unlike a parade organizer’s choice of 
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parade contingents, a law school’s 
decision to allow recruiters on campus is 
not inherently expressive.  Law schools 
facilitate recruiting to assist their 
students in obtaining jobs.  A law 
school’s recruiting services lack the 
expressive quality of a parade, a 
newsletter, or the editorial page of a 
newspaper; its accommodation of a 
military recruiter’s message is not 
compelled speech because the 
accommodation does not sufficiently 
interfere with any message of the school. 

Id. at 64, 126 S. Ct. at 1309–10. Moreover, the Court 
observed that any speech in which the law schools 
were required to engage was “plainly incidental to 
the Solomon Amendment’s regulation of conduct.”  Id. 
at 62, 126 S. Ct. at 1308; see also United States v. 
O’Brien, 391 U.S. 367, 376, 88 S. Ct. 1673, 1678 (1968) 
(“We cannot accept the view that an apparently 
limitless variety of conduct can be labeled ‘speech’ 
whenever the person engaging in the conduct intends 
thereby to express an idea.”).  Similarly, in the 
instant case, any speech in which Plaintiffs must 
engage in completing the certification is incidental to 
regulation of conduct.  See e.g., Autocam, 2012 WL 
6845677, at *8 (“Including contraceptive coverage in 
a health care plan is not inherently expressive 
conduct, particularly when the coverage is included 
to comply with a neutral, generally applicable law.”); 
MK Chambers Co. v. Dep’t of Health & Human Servs., 
No. 13-11379, 2013 WL 1340719, at *6 (E.D. Mich. 
Apr. 3, 2013) (same).  Accordingly, the act of self-
certifying eligibility for the accommodation is not 
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inherently expressive conduct entitled to First 
Amendment protection. 

Finally, Plaintiffs argue that 26 C.F.R. § 54.9815-
2713A(b)(iii) constitutes an unlawful “gag order” on 
their freedom to express their beliefs that 
contraception is immoral.  That regulation provides: 

The eligible organization must not, 
directly or indirectly, seek to interfere 
with a third party administrator’s 
arrangements to provide or arrange 
separate payments for contraceptive 
services for participants or 
beneficiaries, and must not, directly or 
indirectly, seek to influence the third 
party administrator’s decision to make 
any such arrangements. 

Plaintiffs argue that this regulation precludes them 
from expressing their views to fellow citizens that 
contraception is immoral.  (Pls.’ Br. at 38.) The Court 
disagrees.  The regulation does not prohibit Plaintiffs 
from expressing their views.  Rather, it precludes 
Plaintiffs from interfering with a TPA’s decision or 
efforts to provide contraceptive services once 
Plaintiffs have provided a certification.  In other 
words, Plaintiffs may still convey their views about 
contraception, but they may not do so in a way that 
threatens or interferes with employees’ attempts to 
obtain coverage from a third party.  See 78 Fed. Reg. 
at 39,880 n.41 (“Nothing in these final regulations 
prohibit an eligible organization from expressing its 
opposition to the use of contraceptives.”). 

D. Establishment Clause 
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Plaintiffs argue that the religious employer 
exemption violates the Establishment Clause of the 
First Amendment.  That clause provides that 
“Congress shall make no law respecting an 
establishment of religion.” U.S. Const. amend. I. 
Under this clause, the government may neither 
officially promote religion nor harbor “an official 
purpose to disapprove of a particular religion or of 
religion in general.” Lukumi, 508 U.S. at 532, 113 S. 
Ct. at 2226. Courts typically use the Lemon test 
[Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 
(1971)] as a guide to resolve Establishment Clause 
issues. See Satawa v. Macomb Cnty. Road Comm’n, 
689 F.3d 506, 526 (6th Cir. 2012).  Under that test, a 
court asks:  (1) whether the government’s 
predominant purpose was secular; (2) whether the 
government action has the purpose or effect of 
endorsing religion; and (3) whether the action fosters 
an excessive entanglement with religion.  Id. 

Plaintiffs argue that the mandate favors some 
religions over others by creating an official category 
of “religious employer” that includes only “churches, 
synagogues, mosques, and other houses of worship, 
and religious orders.” 78 Fed. Reg. at 8,461.  
Plaintiffs argue that such definition favors religious 
groups that fit into the traditional categories of 
“houses of worship” while disadvantaging other 
religious organizations, like Catholic Charities, that 
express their faith through the provision of charitable 
and social services.  Plaintiffs’ argument fails because 
the regulation does not refer to any particular 
denomination, nor is there any indication that it was 
designed to favor any particular religion.  See Cutter 
v. Wilkinson, 544 U.S. 709, 723–24, 125 S. Ct. 2113, 
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2123 (2005) (holding that the Religious Land Use and 
Institutionalized Persons Act does not run afoul of 
the Establishment Clause because it does not 
“differentiate among bona fide faiths” and “confers no 
privileged status on any particular religious sect, and 
singles out no bona fide faith for disadvantageous 
treatment”).  As several courts have observed, the 
Establishment Clause does not prohibit 
governmental line drawing when granting religious 
accommodations. See O’Brien, 894 F. Supp. 2d at 
1164. “[T]he Establishment Clause does not prohibit 
the government from making such distinctions when 
granting religious accommodations as long as the 
distinction drawn by the regulations between exempt 
and non-exempt entities is not based on religious 
affiliation.” Grote Indus., LLC v. Sebelius, 914 F. 
Supp.2d 943, 953 (S.D. Ind. 2012) (citing Walz v. Tax 
Comm’n of City of N.Y., 397 U.S. 664, 90 S. Ct. 1409 
(1970), and Droz v. Comm’r of IRS, 48 F.3d 1120, 
1124 (9th Cir. 1995)); see also Geneva Coll., 929 F. 
Supp. 2d at 438 (concluding that the religious 
employer exemption does not make distinctions that 
violate the Establishment Clause). 

Plaintiffs also argue that the exemption fosters 
excessive entanglement because the IRS applies an 
“intrusive” 14-factor test to determine whether an 
organization is a church.  Plaintiffs argue that any 
application of the 14-factor test will constitute 
improper scrutiny of whether an organization is 
sufficiently religious to qualify for the exemption.  
Plaintiffs’ argument lacks merit because there is no 
indication that the 14-factor test has ever been 
applied to them.  See United States v. Will, 671 F.2d 
963, 967 (6th Cir. 1982) (noting that a guideline 
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contained in an IRS internal manual was “adopted 
solely for the internal administration of the IRS, 
rather than for the protection of the taxpayer, [and 
did] not confer any rights upon the taxpayer”).  
Moreover, as Defendants note, the requirements for 
an organization to qualify as a “religious employer” 
are set forth in the pertinent regulation, 45 C.F.R. 
§ 147.131(a), and require no intrusive inquiry by the 
government to determine whether an organization 
qualifies as a “religious employer.” 

Citing Hosanna-Tabor Evangelical Lutheran 
Church and School v. EEOC, – U.S. – , 132 S. Ct. 694 
(2012), Plaintiffs also argue that the mandate 
interferes with the internal governance of the 
Catholic Church by artificially splitting the church 
into two segments and precluding the church from 
exercising supervisory authority over its subordinate 
components to ensure compliance with church 
teachings.  This Court agrees with Justices Alito’s 
and Kagan’s concurrence that the “ministerial” 
exception in employment law “should apply to any 
‘employee’ who leads a religious organization, . . . or 
serves as a messenger or teacher of its faith.” Id. at 
712 (Alito, J., concurring) (emphasis added).  The 
principle of no governmental interference with the 
religious functions of a church goes beyond the 
employment context.  In the instant case, this Court 
believes that Catholic Charities would qualify as 
messengers or teachers of the Roman Catholic faith.  
For example, while any secular organization might 
render aid to the sick, poor, or oppressed, a Roman 
Catholic organization would render such aid as part 
of its religious duty and message.  As pointed out in 
this concurring opinion, “the mere adjudication of 



115a 

such questions [e.g., whether a particular doctrine “is 
a central and universally known tenet of 
Lutheranism”], would pose grave problems for 
religious autonomy . . . .” Id. at 715. All of that being 
said, Hosanna-Tabor is inapposite.  In Hosana-Tabor, 
the Court adopted the so-called “minister exception” 
to employment discrimination suits.  The Court 
reasoned that requiring a church to retain an 
unwanted minister would do more than intrude on an 
employment decision. Id. at 706.  Rather, it would 
“interfere[] with the internal governance of the 
church, depriving the church of control over the 
selection of those who will personify its beliefs.”  Id.  
The regulations at issue in the instant case do not 
interfere with internal church governance.  Rather, 
for the reasons stated in the “substantial burden 
analysis,” they relieve the Plaintiffs from a law that 
would otherwise cause them to violate their religious 
beliefs. 

E. APA 

Plaintiffs argue that the 2013 final rule 
discriminates against them based on their refusal to 
provide coverage for “abortion-inducing products.” 
Plaintiffs argue that the rule therefore violates the 
Weldon Amendment, which prohibits federal 
agencies from discriminating against any health care 
entity on the basis that it does not provide coverage 
for abortions.  Thus, Plaintiffs argue, the rule is 
contrary to law. 

Plaintiffs believe that FDA-approved emergency 
contraceptives are “abortion-inducing products” — as 
is their right.  However, federal law does not define 
them as such. See 62 Fed. Reg. 8610.  Accordingly, 
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the regulations are not contrary to law, and Plaintiffs’ 
APA claim fails. 

3. Other Preliminary Injunction Factors 

Because Plaintiffs’ claims are premised on the 
First Amendment and RFRA, the analysis of 
Plaintiffs’ likelihood of success encompasses the other 
factors for determining whether a preliminary 
injunction is warranted.  See Autocam Corp. v. 
Sebelius, 730 F.3d 618, 624 (noting that the 
likelihood of success is often the determinative factor 
for RFRA and First Amendment claims).  Because 
Plaintiffs have not demonstrated that they are likely 
to succeed on the merits, the Court need not analyze 
the other factors. 

Conclusion 

For the foregoing reasons, the Court will deny 
Plaintiffs’ motion for preliminary injunction.  An 
Order consistent with this Opinion will be entered. 

 

Dated:  December 27, 2013 /s/ Gordon J. Quist 

 GORDON J. QUIST 
UNITED STATES 
DISTRICT JUDGE 
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APPENDIX D 

 

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 

THE CATHOLIC DIOCESE OF 
NASHVILLE, et al. 

) 
) 

 

 )   
v. ) 

) 
) 

No. 3:13-01303 
JUDGE 
CAMPBELL 

 )   
KATHLEEN SEBELIUS, et al. )  
 

ORDER 

Pending before the Court is the Plaintiffs’ Motion 
For Preliminary Injunction (Docket No. 14), the 
Defendants’ Response (Docket No. 41), and the 
Plaintiffs’ Reply (Docket No. 57). The Court held a 
hearing on the Motion on December 23, 2013. For the 
reasons set forth in the accompanying Memorandum, 
the Motion For Preliminary Injunction is DENIED. 

It is so ORDERED. 

 /s/ Todd J. Campbell 

 TODD J. CAMPBELL 
UNITED STATES 
DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

THE CATHOLIC DIOCESE OF 
NASHVILLE, et al. 

) 
) 

 

 )   
v. ) 

) 
) 

No. 3:13-01303 
JUDGE 
CAMPBELL 

 )   
KATHLEEN SEBELIUS, et al. )  
 

MEMORANDUM 

I.  Introduction 

Pending before the Court is the Plaintiffs’ Motion 
For Preliminary Injunction (Docket No. 14), the 
Defendants’ Response (Docket No. 41), and the 
Plaintiffs’ Reply (Docket No. 57).1  The Court held a 
hearing on the Motion on December 23, 2013. For the 
reasons stated herein, the Motion For Preliminary 
Injunction is DENIED. 

II.  Factual/Procedural Background 

This action has been brought by The Catholic 
Diocese of Nashville (“The Diocese”); Catholic 
Charities of Tennessee (“Catholic Charities”); Camp 
Marymount; Mary, Queen of Angels (“MQA”); St. 
Mary Villa; Dominican Sisters of St. Cecilia 

                                            
1  The American Civil Liberties Union and American Civil 
Liberties Union of Tennessee have also filed an amicus brief 
opposing the Plaintiffs’ position. (Docket No. 51). Also pending is 
Defendants’ Motion To Dismiss, Or Alternatively, For Summary 
Judgment (Docket No. 38), which is not fully briefed for decision. 
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Congregation (“The Congregation”); and Aquinas 
College to challenge certain regulations 
implementing the Patient Protection and Affordable 
Care Act (“ACA”), Pub. L. No. 111-148, 124 Stat. 119 
(2010). (Complaint, Docket No. 1).  Plaintiffs allege 
that they are Catholic religious entities that provide 
a wide range of spiritual, educational and social 
services to individuals in Middle Tennessee and 
beyond, regardless of whether those individuals are 
Catholic. (Id.)  Plaintiffs allege that they uphold and 
follow the teachings of the Catholic Church. (Id.) 
Plaintiffs contend that their sincerely-held religious 
beliefs dictate that it is unacceptable to provide, pay 
for, and/or facilitate access to abortion, 2 sterilization, 
or the use of contraception. (Id.)  Plaintiffs claim that 
the ACA and its implementing regulations require 
them to violate those teachings. (Id.)  Plaintiffs base 
their challenge on the Religious Freedom Restoration 
Act (“RFRA”); the First Amendment Free Exercise 

                                            
2 Defendants strongly dispute Plaintiffs’ characterization of the 
contraception services in the ACA as including “abortion.” See 
Administrative Record, at 320 (“. . . abortion services were 
considered to be outside of the project’s scope, given the 
restrictions contained in the ACA.”).  As Plaintiffs allege in their 
Complaint, the “Weldon Amendment” to the Consolidated 
Appropriations Act of 2012 denies funds to any federal, state or 
local agency, program, or government that “subjects any 
institutional or individual health care entity to discrimination 
on the basis that the health care entity does not provide, pay for, 
provide coverage of, or refer for abortions.” Pub. L. No. 112-74, § 
507(d)(1), 125 Stat. 786, 1111 (Dec. 23, 2011).  Because the 
Plaintiffs do not raise violation of the Weldon Amendment in 
their preliminary injunction briefs, the Court considers the 
argument waived for purposes of the preliminary injunction 
motion.  
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Clause, Free Speech Clause, Establishment Clause, 
and Religion Clauses; and the Administrative 
Procedures Act (“APA”). (Id.)  Named as Defendants 
are Kathleen Sebelius, Secretary of the U.S. 
Department of Health and Human Services; Thomas 
Perez, Secretary of the U.S. Department of Labor; 
Jacob J. Lew, Secretary of the U.S. Department of 
Treasury; U.S. Department of Health and Human 
Services; U.S. Department of Labor; and U.S. 
Department of Treasury. (Id.) 

Plaintiffs seek to enjoin Defendants from 
“application or enforcement against Plaintiffs, their 
employee health plans, participants in their employee 
health plans, or their third party administrators or 
insurers of the requirement under 45 C.F.R. 
§147.130(a)(1)(iv), corresponding Guidelines, and 
corresponding press releases that provide coverage 
for FDA-approved contraceptive methods, abortion-
inducing drugs, sterilization procedures, and patient 
education and counseling, including the substantive 
requirement imposed in 42 U.S.C. §300gg–13(a)(4).” 
(Motion For Preliminary Injunction, at 2 (Docket No. 
14)). 

The ACA, enacted on March 23, 2010, provides in 
pertinent part as follows: 

(a) A group health plan and a health insurance 
issuer offering group or individual health 
insurance coverage shall, at a minimum 
provide coverage for and shall not impose any 
cost sharing requirements for– 

* * * 
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(4)  with respect to women, such 
additional preventive care and 
screenings not described in paragraph (1) 
as provided for in comprehensive 
guidelines supported by the Health 
Resources and Services Administration 
for purposes of this paragraph. 

42 U.S.C.A. §300gg-13(a)(4). 

On August 1, 2011, the Health Resources and 
Services Administration (“HRSA”) issued interim 
final regulations that outlined the preventive care 
and services for women required by the ACA, and 
created an exemption for certain religious employers. 
76 Fed. Reg. 46621-01 (Aug. 3, 2011).  The preventive 
care and services identified in the guidelines include 
well-woman visits, breastfeeding support, domestic 
violence screening, and “[a]ll Food and Drug 
Administration [“FDA”] approved contraceptive 
methods, sterilization procedures, and patient 
education and counseling for all women with 
reproductive capacity.” Administrative Record 
(“A.R.”), at 283-284. FDA-approved contraceptive 
methods include condoms, spermicides, oral 
contraceptives, intrauterine devices, and emergency 
contraceptives. A.R., at 402-03. 

The interim final regulations defined “religious 
employer” as one that: (1) has the inculcation of 
religious values as its purpose; (2) primarily employs 
persons who share its religious tenets; (3) primarily 
serves persons who share its religious tenets; and (4) 
is a non-profit organization under section 6033(a)(1) 
and section 6033(a)(3)(A)(i) or (iii) of the Internal 
Revenue Code. 76 Fed. Reg., at 46623.  In final rules 
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issued on February 15, 2012, the definition of 
“religious employer” was maintained, but a 
temporary enforcement “safe harbor” was created for 
non-grandfathered group health plans sponsored by 
certain non-profit organizations with religious 
objections to contraceptive coverage. 77 Fed. Reg. 
8725, 8726-27 (Feb. 15, 2012). During the safe-harbor 
period, the government developed and proposed 
changes to the final regulations in an effort to 
“provid[e] contraceptive coverage without cost-
sharing to individuals who want it and accommodat[e] 
non-exempted, non-profit organizations’ religious 
objections to covering contraceptive services. . . “ 77 
Fed. Reg. at 8727.  These final regulations, 
challenged by Plaintiffs here, were promulgated on 
July 2, 2013. 78 Fed. Reg. 39870-01 (July 2, 2013); 45 
C.F.R. §147.131; 26 C.F.R. §54.9815-2713A; 29 C.F.R. 
§2590.715-2713A. 

Under the final rules, a “religious employer” is 
exempt from providing contraceptive coverage, and is 
defined as “an organization that is organized and 
operates as a nonprofit entity and is referred to in 
section 6033(a)(3)(A)(i) or (iii) of the Internal 
Revenue Code of 1986, as amended.” 45 C.F.R. 
§147.131(a).  That provision refers to “churches, their 
integrated auxiliaries, and conventions or 
associations of churches” and “the exclusively 
religious activities of any religious order.” 26 U.S.C. 
§6033(a)(3)(A)(i), (iii).  The other criteria set forth in 
the interim regulations were not retained.  This 
exemption for religious employers became effective on 
August 1, 2013. 78 Fed. Reg., at 39871. 

In addition, the final rules provide that a group 
health insurer must expressly exclude contraceptive 
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coverage from the group health plan coverage of 
“eligible organizations.” 45 C.F.R. §147.131(b), (c).  
An “eligible organization” is an organization that 
satisfies all of the following requirements: 

(1) The organization opposes providing 
coverage for some or all of any contraceptive 
services required to be covered under 
§147.130(a)(1)(iv) on account of religious 
objections. 

(2) The organization is organized and operates 
as a nonprofit entity.  

(3) The organization holds itself out as a 
religious organization. 

(4) The organization self-certifies, in a form 
and manner specified by the Secretary, that it 
satisfies the criteria in paragraphs (b)(1) 
through (3) of this section, and makes such 
self-certification available for examination 
upon request by the first day of the first plan 
year to which the accommodation in paragraph 
(c) of this section applies. The self-certification 
must be executed by a person authorized to 
make the certification on behalf of the 
organization, and must be maintained in a 
manner consistent with the record retention 
requirements under section 107 of the 
Employee Retirement Income Security Act of 
1974. 

45 C.F.R. §147.131(b). 

A group health plan that receives such a self-
certification must: (1) “[e]xpressly exclude 
contraceptive coverage from the group health 
insurance coverage provided in connection with the 
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group health plan;” and (2) “[p]rovide separate 
payments for any contraceptive services required to 
be covered . . . for plan participants and beneficiaries 
for so long as they remain enrolled in the plan.” 45 
C.F.R. §147.131(c)(1), (2)(i).  In addition, the insurer 
“may not impose any cost-sharing requirements (such 
as a copayment, coinsurance, or a deductible), or 
impose any premium, fee, or other charge, or any 
portion thereof, directly or indirectly, on the eligible 
organization, the group health plan, or plan 
participants or beneficiaries.” 45 C.F.R. 
§147.131(c)(2)(ii). The insurer is also required to 
“segregate premium revenue collected from the 
eligible organization from the monies used to provide 
payments for contraceptive services.” Id. 3   The 
regulation governing the treatment of “eligible 
organizations” is to become effective for plan years 
beginning on or after January 1, 2014. 78 Fed. Reg., 
at 39871.4  The exemption for “religious employers” 
became effective on August 1, 2013. 

                                            
3 The insurer must provide plan participants and beneficiaries 
with “written notice of the availability of separate payments for 
contraceptive services” specifying that “the eligible organization 
does not administer or fund contraceptive benefits, but that the 
issuer provides separate payments for contraceptive services.” 
45 C.F.R. § 147.131(d). 

4 The Defendants indicate that the enforcement safe harbor has 
been extended such that Plaintiffs MQA and St. Mary Villa will 
not be subject to the regulations until August 1, 2014, and 
Plaintiffs Congregation and Aquinas College will not be subject 
to the regulations until September 1, 2014. (Docket No. 41, at 
45). 



125a 

III.  Preliminary Injunction Standard 

In determining whether to issue a temporary 
restraining order or a preliminary injunction 
pursuant to Rule 65 of the Federal Rules of Civil 
Procedure, the Court is to consider: (1) whether the 
movant has shown a strong or substantial likelihood 
of success on the merits; (2) whether irreparable 
harm will result without an injunction; (3) whether 
issuance of an injunction will result in substantial 
harm to others; and (4) whether the public interest is 
advanced by the injunction. Autocam Corp. v. 
Sebelius, 730 F.3d 618, 624 (6th Cir. 2013); Michigan 
State AFL-CIO v. Miller, 103 F.3d 1240, 1249 (6th Cir. 
1997). 

IV.  Analysis 

A.  Likelihood of Success on the Merits 

1.  RFRA 

Under RFRA, government action may not 
“substantially burden a person’s exercise of religion 
even if the burden results from a rule of general 
applicability” unless it demonstrates that application 
of the burden: (1) is in furtherance of a “compelling 
governmental interest;” and (2) is the “least 
restrictive means” of furthering that compelling 
governmental interest. 42 U.S.C. §2000bb-1. 5   See 
Autocam, 730 F.3d at 625.  “Exercise of religion” 
includes “any exercise of religion, whether or not 

                                            
5 Because RFRA claims are similar to First Amendment claims, 
“the likelihood of success on the merits often will be the 
determinative factor” in analyzing whether a preliminary 
injunction should issue. Autocam, 730 F.3d at 624. 
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compelled by, or central to, a system of religious 
belief.” 42 U.S.C. §§2000bb-2(4); 2000cc-5(7). 

The Sixth Circuit recently explained the procedure 
for evaluating RFRA claims:  

RFRA provides that ‘[a] person whose 
religious exercise has been burdened ... 
may assert that violation as a claim or 
defense in a judicial proceeding and 
obtain appropriate relief against a 
government,’ subject to the requirements 
of Article III standing. Id. §2000bb–1(c). 
RFRA claims proceed in two steps. First, 
the plaintiff must make out a prima facie 
case by establishing Article III standing 
and showing that the law in question 
‘would (1) substantially burden (2) a 
sincere (3) religious exercise.’ [Gonzales 
v.] O Centro Espirita, 546 U.S. at 428, 
126 S.Ct. 1211. If the plaintiff makes out 
a prima facie case, it falls to the 
government to ‘demonstrate[ ] that 
application of the burden to the person (1) 
is in furtherance of a compelling 
governmental interest; and (2) is the 
least restrictive means of furthering that 
compelling governmental interest.’ Id. 
§2000bb–1(b). The government carries 
the burdens of both production and 
persuasion when it seeks to justify a 
substantial burden on a sincere religious 
practice. Id. §2000bb–2(3). 

Autocam, 730 F.3d at 625. 
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The Supreme Court has described a “substantial 
burden” as one that “conditions receipt of an 
important benefit upon conduct proscribed by a 
religious faith” or “denies such a benefit because of 
conduct mandated by religious belief, thereby putting 
substantial pressure on an adherent to modify his 
behavior and to violate his beliefs. . .” Thomas v. 
Review Bd. of Indiana Employment Sec. Div., 450 U.S. 
707, 717-18, 101 S. Ct. 1425, 1432, 67 L. Ed. 2d 624 
(1981). 

Plaintiffs argue that the regulations impose a 
substantial burden on their exercise of religion 
because they are required to: (1) trigger the 
facilitation of contraception services via self- 
certification; (2) contract with an insurer who will 
provide contraception services; (3) provide their 
insurer with the names of employees and dependents; 
and (4) sponsor a plan that will provide contraception 
services to their employees and dependents.  
Plaintiffs strongly urge the Court to adopt the 
decision of the District Court for the Western District 
of Pennsylvania in Zubik v. Sebelius, ____ F.Supp.2d 
____, 2013 WL 6118696 (W.D. Penn. Nov. 21, 2013) 
where the court found a RFRA violation based on 
similar arguments.6 

                                            
6 Plaintiffs have also filed copies of the decisions in Legatus, et 
al. v. Sebelius, et al., No. 12-12061 (E. D. Mich. Dec. 20, 2013), 
Reaching Souls Int’l, Inc., et al. v. Sebelius, et al., No. 13-1092 
(W.D. Okla. Dec. 20, 2013), Archdiocese of New York, et al. v. 
Sebelius, et al., No. 1:12-cv-02542 (E.D.N.Y. Dec. 13, 2013), 
Geneva College, et al. v. Sebelius, et al., No. 12-0207 (W.D. Pa. 
Dec. 23, 2013), and Southern Nazarene University, et al. v. 
Sebelius, et al., No. CIV-13-1015-F (W.D. Okla. Dec. 23, 2013) 
(Docket Nos. 59, 60, 62).  The Defendants have filed copies of 
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This Court is not persuaded by the reasoning of the 
Zubik decision.  As for the Plaintiffs that are entirely 
exempt from contraceptive coverage, The Diocese and 
The Congregation, the regulations do not place any 
burden, much less a substantial one, on the exercise 
of their religious beliefs. 

As for the remaining Plaintiffs, the Court is not 
persuaded that the act of self-certification “facilitates” 
the receipt of contraceptive services by their 
employees such that it imposes a substantial burden 
on their religious beliefs.  Such a “burden” is too 
attenuated and speculative to be substantial. 7  The 

                                                                                          
the decisions of Priests For Life v. U.S. Dep’t of Health & 
Human Servs., No. 1:13-cv-01261-EGS (D.D.C. Dec. 19, 2013), 
University of Notre Dame v Sebelius, No. 3:13-cv-01276-PPS-
CAN (N.D. Ind. Dec. 20, 2013), and Roman Catholic Archbishop 
of Washington v. Sebelius, No. 1:13-cv-01441-ABJ (D.D.C. Dec. 
20, 2013). (Docket Nos. 58, 61). 

7 Although the Court accepts the Plaintiffs’ determination that 
self-certification is at odds with their sincerely-held religious 
beliefs, the determination of whether those beliefs are 
“substantially burdened” by self-certification is an objective one 
that RFRA requires the courts to make. In that respect, the 
Court disagrees with the analysis in Zubik, 2013 WL 6118696, 
at *14, 24-27, where the court found a RFRA violation by relying 
on the plaintiffs’ testimony that self-certification would 
substantially burden their religious beliefs. Cf. Mersino Mgmt. 
Co. v. Sebelius, 2013 WL 3546702 (E.D. Mich. July 11, 2013) 
(“As many courts have noted, permitting Plaintiffs to determine 
what constitutes ‘substantial’ and then insulating this 
proposition from challenge, impermissibly converts the 
‘substantial burden’ requirement to an ‘any burden’ showing.”) 
In a more recent opinion, the District of Columbia District Court 
was similarly unpersuaded by the Zubik court’s analysis. Priests 
for Life v. U.S. Dep’t of Health & Human Servs., No. 1:13-cv-
01261-EGS (D.D.C. Dec. 19, 2013), slip op. at 24 n. 5 (Docket No. 
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services to which the Plaintiffs object will only be 
provided in the event one of their employees 
independently requests the services, and in the event 
such a request is made, the regulation prohibits any 
costs of those services, directly or indirectly, to be 
imposed on the Plaintiffs. 8   In other words, Plaintiffs 
bear no costs for the services and nothing is provided 
unless a third party employee independently requests 
the services from yet another third party – the 
insurer.  It is only the independent actions of third 
parties that result in anyone obtaining contraceptive 
services. See Priests for Life, supra.  Plaintiffs remain 
free to voice their opposition to the use of 
contraception services, and to discourage their use. 
But Plaintiffs’ inability to prevent others from acting 
in contravention of Plaintiffs’ religious beliefs does 
not constitute a substantial burden on those beliefs.  
For these reasons, self-certification does not put 
substantial pressure on the Plaintiffs to modify their 
behavior or violate their beliefs. 

As for Plaintiffs’ other arguments, the Court is not 
persuaded that requiring insurers to provide 
contraception services substantially burdens the 
Plaintiffs’ religious beliefs simply because Plaintiffs 

                                                                                          
58-1) (plaintiff cannot establish burden on exercise of religion is 
substantial “simply because he claims it to be so.”) 

8 In that regard, the consequences of self-certification are not 
unlike an employee’s purchase of contraceptive services on his 
or her own, without any governmental involvement, by using a 
portion of the salary paid by Plaintiffs.  The actions by any 
employee to obtain the disputed services are the proximate 
cause, or at a minimum the superseding cause, for them not the 
Plaintiffs’ actions.  After all, if no employee requests 
contraceptive services, none are provided. 
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have a contractual relationship with the insurers.  
And Plaintiffs have not shown that the act of 
providing a list of employees to their insurers is an 
additional obligation imposed by the regulations that 
substantially burdens their religious beliefs. 9  
Plaintiffs must give the names of their employees to 
the insurance company anyway to get them covered 
by any insurance. 

The Court concludes that Plaintiffs have not shown 
a likelihood of success as to their RFRA claim. 

2.  Free Exercise Clause 

The Free Exercise Clause of the First Amendment 
prohibits Congress from making a law “respecting an 
establishment of religion, or prohibiting the free 
exercise thereof....” The protections of the Free 
Exercise Clause apply if a law “discriminates against 
some or all religious beliefs or regulates or prohibits 
conduct because it is undertaken for religious 
reasons.” Church of the Lukumi Babalu Aye, Inc. v. 
City of Hialeah, 508 U.S. 520, 532, 113 S. Ct. 2217, 
2226, 124 L. Ed. 2d 472 (1993).  In applying these 
protections, the Supreme Court has held that “a law 
that is neutral and of general applicability need not 
be justified by a compelling government interest even 
if the law has the incidental effect of burdening a 

                                            
9 Again, the Court disagrees with the Zubik court that providing 
employee names constitutes a substantial burden because it is 
analogous to providing a knife to a neighbor who seeks to use it 
to kill someone. 2013 WL 6118696, at 24-25. The flaw in the 
analogy is that it fails to account for all the independent actors 
involved. As discussed above, the names are provided to a third 
party insurer who only provides contraceptive services in the 
event another third party, the employee, requests those services. 
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particular religious practice.” Id., at 531. A law that 
is not neutral and of general applicability “must be 
justified by a compelling governmental interest and 
must be narrowly tailored to advance that interest.” 
Id., at 531-32.  A law is not neutral if the object of the 
law “is to infringe upon or restrict practices because 
of their religious motivation.” Id., at 533.  In 
determining the object of the law, the Court considers 
whether it is facially neutral. Id. A law that “refers to 
a religious practice without a secular meaning 
discernable from the language or context” is not 
facially neutral. Id.  The Court also considers the 
intent expressed by the lawmakers in enacting the 
challenged legislation, and its operation. Id., at 534. 
In Lukumi, the Court determined that the city 
council’s stated intention in enacting ordinances 
prohibiting animal sacrifice was to target the 
Santeria religion, and that the practices of the 
Santeria religion was the only conduct prohibited by 
the ordinances. Id., at 534-35. 

A law is not one of general applicability if it “in a 
selective manner impose burdens only on conduct 
motivated by religious belief.” Id., at 543.  “The Free 
Exercise Clause ‘protect[s] religious observers against 
unequal treatment,’ . . . and inequality results when 
a legislature decides that the government interests it 
seeks to advance are worthy of being pursued only 
against conduct with a religious motivation.” Id., at 
542-43.  In Lukumi, the Court concluded that the 
city’s ordinances were not of general applicability 
because they pursued the city’s interests in 
protecting public health and preventing cruelty to 
animals only against conduct motivated by the 
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religious beliefs of those practicing the Santeria 
religion. Id., at 543-46. 

Plaintiffs argue that the regulations at issue here 
are not neutral and of general applicability because 
they offer many secular exemptions, and do not 
create an exemption for “religious employers like 
Plaintiffs,” and because they target Plaintiffs’ 
religious practice of refusing to provide or facilitate 
access to contraception. (Docket No. 11, at 33). 

The record before this Court, however, indicates 
that the regulations requiring contraception services 
are neutral as they were not passed with the intent 
to target or burden any religious practices, but to 
advance the goals of safeguarding public health and 
ensuring that women have equal access to health 
care. See, e.g., 78 Fed. Reg., at 39872.  The creation of 
an exemption for “religious employers” and of an 
accommodation for “eligible organizations” further 
evidences an intent, not to burden Plaintiffs’ religious 
beliefs, but to recognize and respect them. 

The Court concludes that the regulations are also 
generally applicable.  The exemptions for 
grandfathered plans and religious employers, and the 
accommodations for eligible organizations, do not 
undermine the regulations’ general applicability 
because, unlike the laws in Lukumi, they do not 
disfavor religion. See, e.g., Autocam Corp. v. Sebelius, 
2012 WL 6845677, at *5 (W.D. Mich. Dec. 24, 2012), 
aff’d 730 F.3d 618 (6th Cir. 2013). See also Olsen v. 
Mukasey, 541 F.3d 827, 832 (8th Cir. 2008) (“General 
applicability does not mean absolute universality.”).  
Indeed, the “religious employers” exemption and the 
“eligible organizations” accommodation were created 
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to recognize and respect Plaintiffs’ religious beliefs, 
not burden them.  Unlike the laws at issue in Lukumi, 
the contraception services requirement cannot be 
described as creating a burden “society is prepared to 
impose upon [the Plaintiffs] but not upon itself.” 
Lukumi, 508 U.S. at 545-46.10 

The Plaintiffs have not show a likelihood of success 
regarding their Free Exercise claim. 

3.  Free Speech Clause 

The Supreme Court has held that “freedom of 
speech prohibits the government from telling people 
what they must say.” Rumsfeld v. Forum For 
Academic and Inst. Rights, Inc. (“FAIR”), 547 U.S. 47, 
61, 126 S.Ct. 1297, 1308, 164 L.Ed.2d 156 (2006).  
The Court has applied this prohibition to a 
requirement that school children recite the Pledge of 
Allegiance and to salute the flag, West Virginia Bd. 
Of Ed. v. Barnette, 319 U.S. 624, 642, 63 S.Ct. 1178, 
87 L.Ed.2d 1628 (1943), and to a requirement that 
automobile owners in New Hampshire display the 
state motto – “Live Free or Die” – on their license 
plates. Wooley v. Maynard, 430 U.S. 705, 717, 97 S.Ct. 
1428, 51 L.Ed.2d 752 (1977). 

                                            
10 Plaintiffs also argue that the regulations are subject to strict 
scrutiny because they implicate the “hybrid rights” of religious 
believers by burdening both their rights of speech and 
association. In Kissinger v. Board of Trustees of Ohio State Univ., 
5 F.3d 177, 180 (6th Cir. 1993), the Sixth Circuit rejected these 
so-called “hybrid claims” as illogical and as unreasonably 
relying on dicta in Employment Div., Dept. of Human Resources 
of Oregon v. Smith, 494 U.S. 872, 110 S.Ct. 1595, 108 L.Ed.2d 
876 (1990). Thus, the Court concludes that Plaintiffs have not 
shown a likelihood of success on the merits as to such a claim. 
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The Court has also applied this prohibition to 
situations in which the government forces one 
speaker to host or accommodate another speaker’s 
message.  Hurley v. Irish-American Gay, Lesbian and 
Bisexual Group of Boston, Inc., 515 U.S. 557, 566, 115 
S.Ct. 2338, 132 L.Ed.2d 487 (1995) (Court struck 
down requirement that parade, a unique form of 
expression, include a group whose message 
contravenes that intended by the organizer); Pacific 
Gas & Elec. Co. v. Public Util. Comm’n of Cal., 475 
U.S. 1, 20-21, 106 S.Ct. 903, 89 L.Ed.2d 1 (1986) 
(Court struck down requirement that utility company 
include the newsletter of a third party in its billing 
envelopes when it regularly included its own 
newsletter); Miami Herald Publishing Co. v. Tornillo, 
418 U.S. 241, 258, 94 S.Ct. 2831, 41 L.Ed.2d 730 
(1974) (Court struck down requirement that 
newspaper permit a political candidate a right to 
equal space to reply to newspaper’s criticism). 

On the other hand, in FAIR, supra, the Court held 
that a requirement that law schools receiving federal 
funds offer military recruiters the same access to its 
campus and students that it provides to nonmilitary 
recruiters did not unconstitutionally compel speech. 
In reaching its decision, the Court explained that the 
requirement “regulates conduct, not speech” and 
“neither limits what law schools may say nor requires 
them to say anything.” 547 U.S. at 60.  The Court 
also rejected the argument that the law schools could 
be viewed as endorsing the views of the military. Id., 
at 64-65.  The Court concluded that students would 
be able to appreciate the difference between speech a 
school sponsors and speech the school permits 
because it is legally required to do so. Id.  Finally, the 
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Court rejected the argument that the requirement 
regulates “symbolic speech,” like flag burning, as 
providing equal access to military recruiters is not 
“inherently expressive.” Id., at 65-67. 

Plaintiffs argue that the regulations compel them 
to express views with which they do not agree in 
violation of the First Amendment.  Plaintiffs contend 
that this compulsion occurs in two different ways – 
by requiring them to provide, pay for, 11  and/or 
facilitate access to counseling relating to 
contraception services; and by requiring self-
certification, which triggers an obligation on behalf of 
the insurer to provide contraception services. 

The regulations at issue here do not resemble those 
condemned in the Court’s compelled speech cases 
because they do not require the Plaintiffs to speak 
the government’s message. The Plaintiffs remain free 
to convey to their employees and others their 
vehement objections to the use of contraceptive 
services, and nothing in the self-certification process 
restricts that freedom.  As with the regulation at 
issue in FAIR, the self-certification requirement 
neither limits what the Plaintiffs may say nor 
requires them to say anything. Id.  In that regard, 

                                            
11 Plaintiffs’ argument that they are required to pay for or 
provide contraception services is not supported legally or 
factually.  As explained above, the regulations do not require 
any of the Plaintiffs to provide or pay for contraception services.  
Indeed, the regulations clearly state that the insurance plans of 
“religious employers” are exempt from any requirement to 
provide contraception services, and the insurance plans of 
“eligible organizations” that self-certify are prohibited from 
imposing any direct or indirect cost for contraception services on 
the organization. 
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the self-certification requirement regulates non-
expressive conduct, not the Plaintiffs’ speech. See 
FAIR, 547 U.S. at 60.  Indeed, the speech to which 
the Plaintiffs object is the speech of those who may 
provide counseling, which may or may not advocate 
the use of contraception services, to employees who 
may or may not seek such counseling. There is little 
likelihood the Plaintiffs will be viewed as endorsing 
the views of these third-parties. 

Plaintiffs are unlikely to succeed on the merits as 
to their compelled speech claim. 

4.  Establishment Clause 

The Supreme Court has explained that “[t]he 
clearest command of the Establishment Clause is 
that one religious denomination cannot be officially 
preferred over another.” Larson v. Valente, 456 U.S. 
228, 244, 102 S.Ct. 1673, 1683, 72 L.Ed.2d 33 (1982).  
In Larson, the Court invalidated a Minnesota statute 
that imposed special registration requirements on 
any religious organization that solicited more than 50% 
of their funds from nonmembers. 456 U.S. at 231–33. 
The Court concluded that the statute discriminated 
against religions, like the Unification Church, that 
depend heavily on soliciting donations from the 
general public. Id., at 253-255. 

In Board of Ed. of Kiryas Joel Village School Dist. 
v. Grumet, 512 U.S. 687, 114 S.Ct. 2481, 129 L.Ed.2d 
546 (1994), the Court held that the creation of a 
special school district for an area including a 
religious enclave violated the Establishment Clause 
by allocating political power based on religious 
criterion. See also Larkin v. Grendel’s Den, Inc., 459 
U.S. 116, 103 S.Ct. 505, 74 L.Ed.2d 297 (1982) (Court 
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struck down statute granting religious bodies veto 
power over liquor license applications on 
Establishment Clause grounds). 

On the other hand, in Gillette v. United States, 401 
U.S. 437, 91 S.Ct. 828, 28 L.Ed.2d 168 (1971), the 
Court upheld a regulation recognizing an exemption 
from military service only for those objecting to “all 
wars,” as opposed to those objecting only to a 
particular war, to an Establishment Clause challenge 
because it did not discriminate on the basis of 
religious affiliation or belief.  See also Cutter v. 
Wilkinson, 544 U.S. 709, 723-24, 125 S.Ct. 2113, 161 
L.Ed.2d 1020 (2005) (Court upheld Religious Land 
Use and Institutionalized Persons Act (RLUIPA), 
which provides increased level of protection to 
prisoners’ religious rights, to Establishment 
challenge, pointing out that RLUIPA does not 
differentiate among bona fide faiths). 

Plaintiffs argue that the “religious employer” 
exemption violates the Establishment Clause of the 
First Amendment by creating a government-favored 
category of religious employers over other types of 
religious groups; and by creating an excessive 
entanglement between government and religion. 

The distinction in the regulations between 
“religious employers” and “eligible organizations,” 
however, applies equally to all religious 
denominations, and is based on the structure of the 
organization, not on its religious affiliation. The 
Plaintiffs have not shown that this distinction was 
intended to prefer, or results in a preference for, one 
denomination over another. 
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To the extent the Plaintiffs argue that the 
Establishment Clause prohibits distinctions between 
“houses of worship,” on the one hand, and non-profit 
religious ministries, such as church-affiliated schools, 
on the other, they have cited no persuasive authority 
to support such a theory.  In the case cited by 
Plaintiffs, Colorado Christian Univ. v. Weaver, 534 
F.3d 1245 (10th Cir. 2008) the Tenth Circuit struck 
down a Colorado law that provided scholarships to 
students attending any accredited state college – 
public or private, secular or religious – except those 
deemed “pervasively sectarian.”  But the distinction 
in “types of institutions” made in the Colorado law 
was based on the nature of the organization’s 
religious beliefs and practices.  The distinction 
challenged here is based on the organizations’s 
structure, and does not require any inquiry into the 
organization’s religious beliefs. 

Plaintiffs also rely on Weaver, as well as the 
District of Columbia Circuit Court’s opinion in 
University of Great Falls v. National Labor Relations 
Board, 278 F.3d 1335 (D.C. Cir. 2002), in arguing 
that the regulations create an “excessive 
entanglement” between religion and government.  In 
Univ. of Great Falls, the court rejected the NLRB’s 
test for applying the constitutional exemption for 
church-operated schools, which considered factors, 
such as the involvement of the religious institution in 
the daily operation of the school, the degree to which 
the school has a religious mission and curriculum, 
and whether religious criteria are used for the 
appointment and evaluation of faculty. 278 F.3d at 
1339-40.  The court concluded that such a test 
required an unconstitutional inquiry and 
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entanglement into the religious mission of the school. 
Id., at 1342-43 (“Here too we have the NLRB tolling 
though the beliefs of the University, making 
determinations about its religious mission, and that 
mission’s centrality of the ‘primary purpose’ of the 
University.”)  Instead, the court determined, the 
NLRB should consider only whether the educational 
institution: (a) holds itself out to students, faculty 
and community as providing a religious educational 
environment; (b) is organized as a nonprofit; and (c) 
affiliated with a recognized religious organization. Id., 
at 1343-44. 

The ACA regulations’ definition of “religious 
employer” and “eligible organization” are not unlike 
the three-part test adopted by the Univ. of Great 
Falls court.12  Plaintiffs have not shown a likelihood 
of success on the merits regarding their 
Establishment Clause claim. 

                                            
12 In contending that the regulations’ definition of “religious 
employer” requires an unconstitutional inquiry into their bona 
fide religious status, the Plaintiffs rely on a 14-factor test 
applied by the United States Court of Federal Claims in 
determining whether an organization qualifies for tax-exempt 
church status under the Internal Revenue Code, 26 U.S.C. § 
170(b)(1)(A)(i).  Foundation of Human Understanding v. United 
States, 88 Fed. Cl. 203, 220 (Fed. Cl. 2009).  Plaintiffs have not 
demonstrated, however, that this 14-factor test has been 
adopted as part of the ACA regulation defining “religious 
employer,” or that it has been applied to them or any other 
organization under the ACA.  Under these circumstances, it is 
unnecessary and inappropriate for the Court to consider the 
constitutionality of the 14-factor test. 
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5.  Religion Clauses 

Finally, Plaintiffs argue that the regulations 
violate the Religion Clauses of the First Amendment 
by interfering with matters of internal church 
governance.  Plaintiffs contend that the regulation 
artificially splits the Catholic Church in two and 
prevents it from exercising supervisory authority 
over its constituents in a way that ensures 
compliance with Church teachings.  By permitting 
employees of the Plaintiffs that are “eligible 
organizations” to access free contraception services, 
the Plaintiffs argue that the regulation interferes 
with the ability of the Catholic Church to ensure that 
their religious affiliates remain faithful to Church 
teaching.  

Plaintiffs rely on the Supreme Court’s decision in 
Hosanna–Tabor Evangelical Lutheran Church & 
School v. Equal Opportunity Commission, ___ U.S. 
___, 132 S.Ct. 694, 181 L.Ed.2d 650 (2012) where the 
Court adopted the “ministerial exception” to 
employment discrimination statutes.  In reaching its 
decision, the Court explained that the “ministerial 
exception” was grounded in the First Amendment, 
and “precludes application of [employment 
discrimination laws] to claims concerning the 
employment relationship between a religious 
institution and its ministers.” 132 S.Ct. at 705. The 
Court concluded that “[r]equiring a church to accept 
or retain an unwanted minister, or punishing a 
church for failing to do so. . . interferes with the 
internal governance of the church, depriving the 
church of control over the selection of those who will 
personify its beliefs.” Id., at 706. 
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Unlike Hosanna-Tabor, the regulations at issue 
here do not purport to regulate Plaintiffs’ internal 
structure; their hiring, firing or management of 
employees; or their ability to express their views to 
employees about contraception services.  
Furthermore, the regulations do not require 
employees to seek contraception services, they merely 
provide that the employees will not be required to 
pay for such services.  As pointed out above, these 
same employees may currently obtain contraception 
services, without any government involvement, 
though they must use their own funds to do so.  
Plaintiffs’ constitutionally-recognized right to their 
own internal governance is not implicated by the 
regulations. 

Plaintiffs have not shown a likelihood of success on 
the merits as to their Religion Clauses claim.13 

B.  Other Factors for Injunctive Relief 

As set forth above, the Court must also consider 
whether irreparable harm will result without an 
injunction; whether issuance of an injunction will 
result in substantial harm to others; and whether the 
public interest is advanced by the issuance of an 
injunction.  Plaintiffs’ arguments regarding these 
factors rely heavily on their contention that they are 
likely to succeed on the merits in establishing a 
violation of their First Amendment rights. For the 
reasons described above, the Court finds little 
likelihood that the Plaintiffs will succeed on the 
merits. 
                                            
13 Because the Plaintiffs have not raised the APA claim in their 
preliminary injunction briefs, the Court considers that claim 
waived for purposes of the preliminary injunctive motion. 
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On the other hand, the Defendants argue that 
there is no urgent need for injunctive relief as four of 
the seven Plaintiffs will not be subject to the new 
regulation until August 1, 2014 at the earliest.  As for 
the other three, the Defendants argue that they 
waited roughly five months to file suit after the 
challenged regulations appeared in the Federal 
Register.  Defendants also argue that injunctive relief 
will undermine the government’s ability to achieve 
the goals underlying the enactment of the 
contraception services mandate, and consequently, 
will harm the third parties whom the legislation was 
designed to benefit. 

Since the ACA does not violate the Plaintiffs’ rights, 
there is no irreparable harm to Plaintiffs, and the 
public interest will not be advanced by the issuance 
of an injunction.  Because no injunction is being 
issued, whether the issuance of an injunction will 
result in substantial harm to others is moot. For 
these reasons, the Court concludes that the 
remaining three factors do not weigh in favor of the 
Plaintiffs. 

V.  Conclusion 

Weighing all these factors, the Court concludes 
that Plaintiffs have not established that a 
preliminary injunction is warranted.  Accordingly, 
Plaintiffs’ Motion For Preliminary Injunction (Docket 
No. 14) is denied. 

It is so ORDERED. 

 /s/ Todd J. Campbell 

 TODD J. CAMPBELL 
UNITED STATES 
DISTRICT JUDGE 



143a 

 

APPENDIX E 

 

 
No. 13-2723 

UNITED STATES COURT OF APPEALS  
FOR THE SIXTH CIRCUIT 

MICHIGAN CATHOLIC 
CONFERENCE, in its own 
name and, obo Michigan 
Catholic Conference Second 
Amended And Restated 
Group Health Benefit Plan 
for Employees; CATHOLIC 
FAMILY SERVICES, dba 
Catholic Charities Diocese 
of Kalamazoo,  
 
 Plaintiffs-Appellants, 
 
v. 
 
KATHLEEN SEBELIUS, in 
her official capacity as 
Secretary of the U.S. 
Department of Health and 
Human Services; THOMAS 
E. PEREZ, in his official 
capacity as Secretary of the 
U.S. Department of Labor; 
JACOB J. LEW, in his 
official capacity as 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 

FILED 
Jan 03, 2014 

DEBORAH S. HUNT, 
Clerk 

 
 
 
 
 
 
AMENDED ORDER 



144a 

Secretary of the U.S. 
Department of Treasury; 
U.S. DEPARTMENT OF 
HEALTH AND HUMAN 
SERVICES; U.S. 
DEPARTMENT OF 
LABOR; U.S. 
DEPARTMENT OF 
TREASURY  
 
 Defendants-Appellees. 

)
)
)
)
)
)
)
)
)
)
) 

 
Before:  BATCHELDER, Chief Judge; SILER and 

STRANCH, Circuit Judges. 

The plaintiffs appeal the denial of their motion to 
preliminarily enjoin the defendants from enforcing 
requirements under the Affordable Care Act that 
result in the provision of cost-free coverage for 
contraceptive services to their employees.  The 
plaintiffs move for an injunction pending appeal, 
alleging that the provision violates their rights under 
the Religious Freedom Restoration Act (“RFRA”), 42 
U.S.C. § 2000bb, et seq.  The defendants oppose an 
injunction, and the plaintiffs reply. 

Federal Rule of Appellate Procedure 8(a)(2) 
authorizes us to grant an injunction pending appeal.  
“In granting such an injunction, the Court is to 
engage in the same analysis that it does in reviewing 
the grant or denial of a motion for a preliminary 
injunction.” Overstreet v. Lexington-Fayette Urban 
Cnty. Gov’t, 305 F.3d 566, 572 (6th Cir. 2002).  The 
relevant factors are:  “(1) whether the movant has 
shown a strong likelihood of success on the merits; (2) 
whether the movant will suffer irreparable harm if 
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the injunction is not issued; (3) whether the issuance 
of the injunction would cause substantial harm to 
others; and (4) whether the public interest would be 
served by issuing the injunction.” Id. at 573; see also 
Baker v. Adams Cnty./Ohio Valley Sch. Bd., 310 F.3d 
927, 928 (6th Cir. 2002). 

To demonstrate a likelihood of success on appeal, 
“[i]t is not enough that the chance of success on the 
merits be better than negligible.” Nken v. Holder, 556 
U.S. 418, 434 (2009) (internal quotation marks and 
citation omitted).  Instead, “[m]ore than a mere 
possibility of relief is required.” Id. (internal 
quotation marks and citation omitted). The Supreme 
Court has never considered similar RFRA claims.  No 
circuit court has considered these claims on the 
merits.  The district courts that have considered 
whether to grant a preliminary injunction on similar 
claims have issued conflicting decisions.  Compare, 
e.g., Mich. Catholic Conference v. Sebelius, No. 1:13-
CV-1247, 2013 WL 6838707 (W.D. Mich. Dec. 27, 
2013); Univ. of Notre Dame v. Sebelius, No. 3:13-cv-
01276-PPS, 2013 WL 6804773 (N.D. Ind. Dec. 20, 
2013); Priests for Life v. U.S. Dep’t of Health & 
Human Servs., No. 13-1261, 2013 WL 6672400, at *5-
10 (D.D.C. Dec. 19, 2013), with S Nazarene Univ. v. 
Sebelius, No. CIV-13-1015-F, 2013 WL 6804265, at 
*8-9 (W.D. Okla. Dec. 23, 2013); Reaching Souls Int’l, 
Inc. v. Sebelius, No. CIV-13-1092-D, 2013 WL 
6804259 (W.D. Okla. Dec. 20, 2013); Legatus v. 
Sebelius, No. 12-12061, 2013 WL 6768607 (E.D. Mich. 
Dec. 20, 2013); Roman Catholic Archdiocese of NY v. 
Sebelius, No. 12 CIV. 2542 BMC, 2013 WL 6579764 
(E.D.N.Y. Dec. 16, 2013); Zubik v. Sebelius, Nos. 
13cvl459/0303, 2013 WL 6118696 (W.D. Pa. Nov. 21, 
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2013).  The divergence of opinion by the district 
courts establishes more than a mere possibility of 
success on the merits. 

Congress passed the RFRA “to restore the 
compelling interest test for free-exercise cases . . . 
and to provide a claim or defense to persons whose 
religious exercise is substantially burdened by 
government.” Autocam Corp. v. Sebelius, 730 F.3d 
618, 625 (6th Cir. 2013) (internal quotations omitted), 
pet. for cert. filed, 82 U.S.L.W. 3245 (Oct. 15, 2013) 
(No. 13-482). The denial of an injunction can “cause 
irreparable harm if the claim is based upon a 
violation of the plaintiff’s constitutional rights.” 
Overstreet, 305 F.3d at 578; see also Elrod v. Burns, 
427 U.S. 347, 373 (1976) (“The loss of First 
Amendment freedoms, for even minimal periods of 
time, unquestionably constitutes irreparable injury.”); 
cf. McNeilly v. Land, 684 F.3d 611, 620-21 (6th Cir. 
2012) (“Once a probability of success on the merits 
was shown, irreparable harm followed . . . [b]ecause 
[the plaintiff] does not have a likelihood of success on 
the merits, . . .  his argument that he is irreparably 
harmed by the deprivation of his First Amendment 
rights also fails.”).  Given the divergence of opinions 
and the arguable merit of both the plaintiffs’ and the 
government’s position, it is not clear that the 
accommodation violates the RFRA.  But the 
possibility that the plaintiffs’ constitutional rights 
may be violated weighs heavily in our decision, 
particularly given that there does not appear to be a 
substantial harm to others.  The entities here 
presently have insurance plans that do not provide 
contraceptive services to their employees.  The 
contraceptive mandate itself does not apply to three 
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groups, all of which are large in number—employers 
with less than fifty employees, religious employers, 
and employees subject to grandfathered plans.  
Moreover, the government has already delayed 
implementation of the contraceptive mandate to the 
plaintiffs, and other entities similarly situated, 
during the safe harbor.  Therefore, at this juncture, 
we believe that the factors weigh in support of an 
injunction pending appeal. 

Finally, this appeal focuses on legal issues that 
have already been briefed below.  The district court’s 
decision on appeal, as well as the district court’s 
decision in Catholic Diocese of Nashville v. Sebelius, 
No. 3:13-01303, 2013 WL 6834375 (M.D. Tenn. Dec. 
26, 2013), conflict with another district court’s 
decision in this circuit.  See Legatus v. Sebelius, No. 
12-12061, 2013 WL 6768607 (E.D. Mich. Dec. 20, 
2013).  Therefore, it is prudent to expedite 
consideration of the issues on appeal. 

The motion for an injunction pending appeal is 
GRANTED. The government is hereby ENJOINED 
from enforcing the provision in question against the 
plaintiffs pending the disposition of this appeal.  The 
appeal shall be expedited for briefing and submission, 
and no extensions of time of the briefing schedule will 
be granted absent extraordinary circumstances. 

Stranch, Circuit Judge, Dissents.  The reasons for 
my dissent will be submitted in a separate writing at 
a future time.  

Jane B. Stranch, Dissenting. 

The litigation before this panel presents issues of 
law seated at the intersection of the Mandate of the 
Affordable Care Act (ACA)—enacted in part to 
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provide comprehensive women’s preventative health 
care, including contraceptive coverage—and the 
Religious Freedom Restoration Act (RFRA)—enacted 
to protect our nation’s plural and diverse expressions 
of religious belief.  Plaintiffs seek an injunction 
pending appeal, “extraordinary relief” available only 
upon their clear showing that they are likely to 
succeed on the merits, that they will suffer 
irreparable harm without relief, that the equities tip 
in their favor, and that the injunction is in the public 
interest.  Winter v. Natural Res. Def. Council, 555 
U.S. 7, 20-22 (2008). We are to review the district 
court’s denial of an injunction pending appeal under 
the familiar abuse of discretion standard, examining 
findings of fact for clear error and legal conclusions 
de novo.  See Autocam, Corp. v. Sebelius, 730 F.3d 
618, 624 (6th Cir. 2013) (applying the abuse of 
discretion standard for denial of a preliminary 
injunction); Overstreet v. Lexington-Fayette Urban 
Cnty. Gov’t, 305 F.3d 566, 572-73 (6th Cir. 2002) 
(reviewing a motion for injunction pending appeal 
under abuse of discretion standard).  Relying on the 
divergence of district court opinions and noting the 
“arguable merit” of the position of both parties, the 
majority grants an injunction pending appeal.  This 
is not the correct standard.  Because application of 
the proper standard reveals that plaintiffs have 
failed to carry their burden to prove a likelihood of 
success on the merits and that the district court did 
not abuse its discretion, I respectfully dissent. 

Proper analysis begins with determining whether 
the findings of fact made below are clearly erroneous.  
The district court made specific findings that impact 
coverage under the ACA: (1) that plaintiffs’ religious 
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objection is to taking actions that “trigger” its third 
party administrator to provide contraceptive services; 
(2) that plaintiffs provide to their employees a self-
funded healthcare plan administered by a third-party 
and excluded from the Mandate’s ERISA enforcement 
mechanism; and, (3) that one of the plaintiffs is 
exempt from the Mandate as a religious employer 
and the other is eligible for the “religious 
accommodation.”  The court found that under the 
accommodation, plaintiffs are not required to comply 
with the Mandate as long as they self-certify that 
they object to contraceptive coverage for religious 
reasons.  See 45 C.F.R. § 147.131(b).  Upon self-
certification, the third party administrator may 
separately pay for contraceptive services to 
participants and may be reimbursed by the federal 
government.  See 78 Fed. Reg. 39,870, 39,987, 39,880 
(Health and Human Servs. July 2, 2013) (final rule).  
There is nothing in these factual findings that could 
constitute clear error; they are taken directly from 
the plaintiffs’ complaint and from the rules in 
question. 

The next step looks to RFRA, the requirements of 
which set the stage for the appropriate analysis.  
Recognizing the right of free exercise of any religious 
faith, 42 U.S.C. § 2000bb, RFRA protects in equal 
measure the established, the well-regarded, the 
obscure, the disfavored and even the despised 
expressions of religious belief.  Courts therefore must 
honor a plaintiff’s declaration of religious belief, 
Thomas v. Review Bd. of Indiana Emp’t Sec. Div., 450 
U.S. 707, 716 (1981) (pre-RFRA application of 
substantial burden test), and may ask only whether 
the belief is sincere and religious in nature, United 
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States v. Seeger, 380 U.S. 163, 184-85 (1965); Korte v. 
Sebelius, 735 F.3d 654, 683 (7th Cir. 2013).  The 
questions of sincerity and religiosity are “factual 
inquiries within the court’s authority and 
competence.”  Id. at 683. 

To identify proscribed interference, RFRA 
incorporated the “substantial burden” standard 
previously articulated by the Supreme Court:  where 
a governmental entity “conditions receipt of an 
important benefit upon conduct proscribed by a 
religious faith, or where it denies such a benefit 
because of conduct mandated by religious belief, 
thereby putting substantial pressure on an adherent 
to modify his behavior and to violate his beliefs, a 
burden upon religion exists.” Thomas, 450 U.S. at 
717-18.  In the context of zoning, we have noted that 
the ‘“substantial burden’ hurdle is high” and that a 
substantial burden does not exist where “although 
the action encumbered the practice of religion, it did 
not pressure the individual to violate his or her 
religious beliefs.” Living Water Church of God v. 
Charter Twp. of Meridian, 258 F. App’x 729, 734 (6th 
Cir. 2007).  Other circuits have noted that the focus 
of the substantial burden test is on the “intensity of 
the coercion . . . to act contrary to [religious] beliefs.” 
Korte, 735 F.3d at 683 (internal quotation marks and 
italics omitted). 14  We have also recognized that 

                                            
14 Plaintiffs rely on Korte (in which the Seventh Circuit held 
that the contraception mandate is a substantial burden on the 
religious rights of for-profit companies) to support its position 
here. 735 F.3d at 683-85. But Korte is inapposite because the 
court there reasoned that the Mandate is coercive to for-profit 
companies because they are forced to provide and pay for 
contraceptive coverage—something not required of the plaintiffs 
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“determining its existence is fact intensive.” Living 
Water, 258 F. App’x at 734.  The findings of the 
district court thus govern analysis of the application 
of RFRA’s substantial burden hurdle to the motion 
before this panel. 

The district court began by accepting the plaintiffs’ 
objection to the contraceptive Mandate, and then 
found it to be sincere and religious.  I agree that 
plaintiffs needed only to have declared their religious 
objection—through self-certification—and that under 
RFRA, we must accept their declaration of belief.  As 
recognized by the district court, however, that is not 
the same as authorizing the plaintiffs—through their 
declaration—to determine that the Mandate 
substantially burdens their belief.  It is the province 
of the courts to make that determination. 

The district court resolved this “fact intensive” 
question by holding that the Mandate does not 
substantially burden plaintiffs’ religious belief 
because it does not in any way coerce their behavior.  
The district court found that the actions that 
plaintiffs have always done are all that is necessary 
to receive the accommodation—they sponsor a health 
plan, they contract with a third party to administer 
the plan, and they notify the third party that they 
oppose contraceptive coverage.  Thus, plaintiffs’ only 
objection refers to the effect of self-certification.  The 
court further found that the religious accommodation 
does not “trigger” contraception coverage, as 
plaintiffs contend, but instead allows plaintiffs to 
“step aside” and remove itself from the process while 

                                                                                          
here because religious non-profits may take advantage of the 
accommodation. Id. 
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another party provides coverage. See 45 C.F.R. 
§ 147.13l(b).  The third party administrator is then 
asked to separately pay for contraceptive services to 
participants and is allowed to seek reimbursement 
from the federal government.  See 78 Fed. Reg. at 
39,987, 39,880.  The third party administrator carries 
out the preventative services scheme for plaintiffs’ 
employees but does so wholly without plaintiffs. 

Plaintiffs argue that the Mandate violates their 
religious rights under RFRA because by filing the 
self-certification form, they facilitate the provision of 
independent coverage.  Not only did the district court 
find this to be false, but the independent action of 
third party entities with which plaintiffs disagree 
does not impose a substantial burden on plaintiffs’ 
exercise of their religious beliefs.  See Bowen v. Roy, 
476 U.S. 693, 699-700 (1986) (rejecting claim of 
plaintiffs who believed that the state’s use of their 
child’s social security number would harm her spirit 
because plaintiffs could not demand that the 
government join their religious preference); 
Kaemmerling v. Lapin, 553 F.3d 669, 678-79 (D.C. 
Cir. 2008) (concluding that although the 
government’s storage of a prisoner’s tissue samples 
may offend the prisoner’s religious beliefs, it cannot 
be a substantial burden to his religious exercise 
because the government did not pressure him to 
modify his behavior).  Nor can plaintiffs’ inability to 
prevent their employees from independently 
obtaining contraceptives in opposition to plaintiffs’ 
religious beliefs be a substantial burden on plaintiffs’ 
religious beliefs.  That RFRA is rightly used as a 
shield does not make proper its use as a sword.  If the 
full range of religious beliefs in our pluralistic society 
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that are protected by RFRA were authorized to be 
used as a sword, there would exist no limiting 
principle on an employer’s right to intrude into the 
private choices and lives of its employees. 

The findings of the district court are supported by 
the language of the regulations and the factual record.  
They are not clearly erroneous.  Given these findings 
and our standard of review, plaintiffs have not shown 
that they are substantially burdened by the ACA’s 
Mandate and religious accommodation.  Plaintiffs 
will not be denied a benefit if they self-certify; they 
will gain the benefit of removing their entity entirely 
from the government mandated provision of 
preventative services coverage.  The regulation also 
does not require the plaintiffs to modify their 
behavior—they already inform their third party 
administrator that they object to contraceptive 
coverage, and they already provide a list of names of 
those employees they wish to insure. 

Unique to this case is also the district court’s 
finding that these plaintiffs provide to their 
employees a self-funded health plan, which is 
administered by a separate third party administrator, 
and which is not subject to the Mandate’s 
enforcement mechanism.  Without an enforcement 
mechanism, the accommodation cannot impose a 
“substantial burden” on plaintiffs because there is no 
government coercion.  See Little Sisters of the Poor 
Home for the Aged v. Sebelius, No. 13-1540 (10th Cir. 
Dec. 31, 2013). Nor could a denial of an injunction 
run afoul of RFRA based on plaintiffs’ speculative 
argument that they are substantially burdened by 
the Mandate because it requires them to maintain a 
business relationship with a third party that provides 
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contraceptive coverage.  Because the self-funded 
health plan can refuse to comply with the Mandate 
without any legal consequences, plaintiffs cannot 
show that they are coerced into maintaining a 
business relationship that is contrary to their 
religious beliefs. 

For these reasons as well as the ones explained by 
Judge Quist below and by Judge Campbell in the 
similar case of the Catholic Diocese of Nashville v. 
Sebelius, No. 3:13-01303, 2013 WL 6834375 (M.D. 
Tenn. Dec. 26, 2013), I do not think that plaintiffs 
carried their burden to prove a likelihood of success 
on the merits.  Nor have plaintiffs shown that they 
will suffer irreparable harm or that the balance of the 
equities and public interest weigh in favor of an 
injunction.  Thus, plaintiffs have failed to meet their 
burden to establish that the district court abused its 
discretion in denying a preliminary injunction or 
injunction pending appeal. 

Therefore, I respectfully dissent from the panel 
decision granting an injunction pending appeal.  I 
would instead join my colleagues in the Tenth and 
Seventh Circuits in denying an injunction.  See Little 
Sisters, No. 13-1540; University of Notre Dame v. 
Sebelius, No. 13-3853 (7th Cir. Dec. 30, 2013). 

 
ENTERED BY ORDER OF THE 
COURT 

 /s/ Deborah S. Hunt 

 Clerk 
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APPENDIX F 

 

 
No. 13-6640 

UNITED STATES COURT OF APPEALS  
FOR THE SIXTH CIRCUIT 

THE CATHOLIC 
DIOCESE OF 
NASHVILLE; CATHOLIC 
CHARITIES OF 
TENNESSEE, INC.; CAMP 
MARYMOUNT, INC.; 
MARY QUEEN OF 
ANGELS, INC.; ST. MARY 
VILLA, INC.; DOMINICAN 
SISTERS OF ST. CECILIA 
CONGREGATION; 
AQUINAS COLLEGE,  
 
 Plaintiffs-Appellants, 
 
v. 
 
KATHLEEN SEBELIUS, in 
her official capacity as 
Secretary of the U.S. 
Department of Health and 
Human Services; THOMAS 
E. PEREZ, in his official 
capacity as Secretary of the 
U.S. Department of Labor; 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
 
 
 
 
 
 
AMENDED ORDER 
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JACOB J. LEW, in his 
official capacity as 
Secretary of the U.S. 
Department of Treasury; 
U.S. DEPARTMENT OF 
HEALTH AND HUMAN 
SERVICES; U.S. 
DEPARTMENT OF 
LABOR; U.S. 
DEPARTMENT OF 
TREASURY  
 
 Defendants-Appellees. 

)
)
)
)
)
)
)
) 
) 
) 
) 
) 
) 

 

Before: BATCHELDER, Chief Judge; SILER and 
STRANCH, Circuit Judges. 

The plaintiffs appeal the denial of their motion to 
preliminarily enjoin the defendants from enforcing 
requirements under the Affordable Care Act that 
result in the provision of cost-free coverage for 
contraceptive services to their employees.  The 
plaintiffs move for an injunction pending appeal, 
alleging that the provision violates their rights under 
the Religious Freedom Restoration Act (“RFRA”), 42 
U.S.C. § 2000bb, et seq. The defendants oppose an 
injunction, and the plaintiffs reply. 

In March 2010, Congress enacted the Patient 
Protection and Affordable Care Act, Pub. L. No. 111–
148, 124 Stat. 119 (2010), and the Health Care and 
Education Reconciliation Act, Pub. L. No. 111–152, 
124 Stat. 1029 (2010), which combined, make up the 
Affordable Care Act (“ACA”). Eden Foods, Inc. v. 
Sebelius, 733 F.3d 626, 627–28 (6th Cir. 2013), pet. for 
cert. filed, 82 U.S.L.W. 3318 (Nov. 12, 2013) (No. 13-
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591). The ACA requires employers with fifty or more 
full-time employees to provide their employees with a 
health insurance plan that provides certain essential 
minimum coverage. See 26 U.S.C. § 4980H. Failure to 
comply with this provision results in substantial 
financial penalties for the employer. See 26 U.S.C. 
§ 4980H(a).  Pertinent here, “essential minimum 
coverage” includes “[a]ll Food and Drug 
Administration approved contraceptive methods, 
sterilization procedures, and patient education and 
counseling for all women with reproductive capacity” 
(“the contraceptive mandate”). See 42 U.S.C. § 300gg-
13(a)(1), (4); Eden Foods, 733 F.3d at 628–29. 

Religious employers—organizations that are 
organized and operated as nonprofit entities and 
referred to in I.R.C. § 6033(a)(3)(A)(i) or (iii) (1986)—
are exempt from the contraceptive mandate. 45 C.F.R. 
§ 147.131(a). Also exempt are companies with less 
than fifty employees, see 26 U.S.C. § 4980H(a), 
(c)(2)(A), and companies with health insurance plans 
in existence on March 23, 2010 that remained 
unchanged after that date (the “grandfathered” 
plans). See 45 C.F.R. § 147.140. 

Following objections from religious organizations 
that did not qualify as religious employers, the 
government established a temporary “safe harbor” 
from enforcement of the contraceptive mandate for 
non-profit religiously-affiliated organizations. Korte v. 
Sebelius, 735 F.3d 654, 661–62 (7th Cir. 2013). On 
July 2, 2013, during this safe-harbor period, a 
regulatory scheme was adopted, known as the 
“accommodation,” wherein “eligible organizations” 
may be exempted from the contraceptive mandate. 29 
C.F.R. § 2590.715-2713A. An entity is an “eligible 
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organization” if it satisfies four requirements: (1) it 
opposes providing coverage for some or all of the 
contraceptive services covered under the 
contraceptive mandate on religious grounds; (2) it is 
organized and operated as a non-profit entity; (3) it 
holds itself out as a religious organization or entity; 
and (4) it “self certifies, in a form and manner 
specified by the Secretary, that it satisfies the [first 
three criteria], and makes such self-certification 
available for examination upon request by the first 
day of the first plan year to which the 
accommodation . . . applies.”  29 C.F.R. § 2590.715-
2713A(a)(1)–(4). 

The plaintiffs, religious employers subject to the 
exemption for non-profit entities eligible for the 
accommodation, filed an action for declaratory and 
injunctive relief against the defendants, alleging 
violations of the RFRA, the First Amendment, and 
the Administrative Procedures Act. They also moved 
for a preliminary injunction to prohibit the 
enforcement of the contraceptive mandate, scheduled 
to take effect on January 1, 2014, based on their 
allegations that the accommodation violated the 
RFRA and the First Amendment. After conducting a 
hearing on the motion, the district court denied the 
motion for a preliminary injunction in a lengthy and 
reasoned decision. The plaintiffs appealed the denial 
of their motion for a preliminary injunction. See 28 
U.S.C. § 1292(a)(1).  They also contemporaneously 
moved the district court for an injunction pending 
appeal. The district court denied the motion, for the 
reasons stated in its memorandum denying their 
motion for a preliminary injunction. This motion 
followed. 
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Federal Rule of Appellate Procedure 8(a)(2) 
authorizes us to grant an injunction pending appeal. 
“In granting such an injunction, the Court is to 
engage in the same analysis that it does in reviewing 
the grant or denial of a motion for a preliminary 
injunction.”  Overstreet v. Lexington-Fayette Urban 
Cnty. Gov’t, 305 F.3d 566, 572 (6th Cir. 2002). The 
relevant factors are: “(1) whether the movant has 
shown a strong likelihood of success on the merits; (2) 
whether the movant will suffer irreparable harm if 
the injunction is not issued; (3) whether the issuance 
of the injunction would cause substantial harm to 
others; and (4) whether the public interest would be 
served by issuing the injunction.” Id. at 573; see also 
Baker v. Adams Cnty./Ohio Valley Sch. Bd., 310 F.3d 
927, 928 (6th Cir. 2002). 

To demonstrate a likelihood of success on appeal, 
“[i]t is not enough that the chance of success on the 
merits be better than negligible.” Nken v. Holder, 556 
U.S. 418, 434 (2009) (internal quotation marks and 
citation omitted). Instead, “[m]ore than a mere 
possibility of relief is required.” Id. (internal 
quotation marks and citation omitted). The Supreme 
Court has never considered similar RFRA claims. No 
circuit court has considered these claims on the 
merits. The district courts that have considered 
whether to grant a preliminary injunction on similar 
claims have issued conflicting decisions. Compare, 
e.g., Mich. Catholic Conference v. Sebelius, No. 1:13-
CV-1247, 2013 WL 6838707 (W.D. Mich. Dec. 27, 
2013); Univ. of Notre Dame v. Sebelius, No. 3:13-cv-
01276-PPS, 2013 WL 6804773 (N.D. Ind. Dec. 20, 
2013); Priests for Life v. U.S. Dep’t of Health & 
Human Servs., No. 13-1261, 2013 WL 6672400, at 
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*5–10 (D.D.C. Dec. 19, 2013), with S. Nazarene Univ. 
v. Sebelius, No. CIV-13-1015-F, 2013 WL 6804265, at 
*8–9 (W.D. Okla. Dec. 23, 2013); Reaching Souls Int’l, 
Inc. v. Sebelius, No. CIV-13-1092-D, 2013 WL 
6804259 (W.D. Okla. Dec. 20, 2013); Legatus v. 
Sebelius, No. 12-12061, 2013 WL 6768607 (E.D. Mich. 
Dec. 20, 2013); Roman Catholic Archdiocese of NY v. 
Sebelius, No. 12 CIV. 2542 BMC, 2013 WL 6579764 
(E.D.N.Y. Dec. 16, 2013); Zubik v. Sebelius, Nos. 
13cv1459/0303, 2013 WL 6118696 (W.D. Pa. Nov. 21, 
2013). The divergence of opinion by the district courts 
establishes more than a mere possibility of success on 
the merits.  

Congress passed the RFRA “to restore the 
compelling interest test for free-exercise cases . . . 
and to provide a claim or defense to persons whose 
religious exercise is substantially burdened by 
government.” Autocam Corp. v. Sebelius, 730 F.3d 618, 
625 (6th Cir. 2013) (internal quotations omitted), pet. 
for cert. filed, 82 U.S.L.W. 3245 (Oct. 15, 2013) (No. 
13-482). The denial of an injunction can “cause 
irreparable harm if the claim is based upon a 
violation of the plaintiff’s constitutional rights.” 
Overstreet, 305 F.3d at 578; see also Elrod v. Burns, 
427 U.S. 347, 373 (1976) (“The loss of First 
Amendment freedoms, for even minimal periods of 
time, unquestionably constitutes irreparable injury.”); 
cf. McNeilly v. Land, 684 F.3d 611, 620–21 (6th Cir. 
2012) (“Once a probability of success on the merits 
was shown, irreparable harm followed . . . . [b]ecause 
[the plaintiff] does not have a likelihood of success on 
the merits, . . . his argument that he is irreparably 
harmed by the deprivation of his First Amendment 
rights also fails.”). Given the divergence of opinions 
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and the arguable merit of both the plaintiffs’ and the 
government’s position, it is not clear that the 
accommodation violates the RFRA. But the 
possibility that the plaintiffs’ constitutional rights 
may be violated weighs heavily in our decision, 
particularly given that there does not appear to be a 
substantial harm to others. The entities here 
presently have insurance plans that do not provide 
contraceptive services to their employees. The 
contraceptive mandate itself does not apply to three 
groups, all of which are large in number—employers 
with less than fifty employees, religious employers, 
and employees subject to grandfathered plans. 
Moreover, the government has already delayed 
implementation of the contraceptive mandate to the 
plaintiffs, and other entities similarly situated, 
during the safe harbor. Therefore, at this juncture, 
we believe that the factors weigh in support of an 
injunction pending appeal. 

Finally, this appeal focuses on legal issues that 
have already been briefed below. The district court’s 
decision on appeal, as well as the district court’s 
decision in Michigan Catholic Conference v. Sebelius, 
No. 1:13-CV-1247, 2013 WL 6838707 (W.D. Mich. Dec. 
20, 2013), conflict with another district court’s 
decision in this circuit. See Legatus v. Sebelius, No. 
12-12061, 2013 WL 6768607 (E.D. Mich. Dec. 20, 
2013). Therefore, it is prudent to expedite 
consideration of the issues on appeal. 

The motion for an injunction pending appeal is 
GRANTED.  The government is hereby ENJOINED 
from enforcing the provision in question against the 
plaintiffs pending the disposition of this appeal. The 
appeal shall be expedited for briefing and submission, 
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and no extensions of time of the briefing schedule will 
be granted absent extraordinary circumstances. 

Stranch, Circuit Judge, Dissents. The reasons for 
my dissent will be submitted in a separate writing at 
a future time. 

Jane B. Stranch, Dissenting. 

The litigation before this panel presents issues of 
law seated at the intersection of the Mandate of the 
Affordable Care Act (ACA)—enacted in part to 
provide comprehensive women’s preventative health 
care, including contraceptive coverage—and the 
Religious Freedom Restoration Act (RFRA)—enacted 
to protect our nation’s plural and diverse expressions 
of religious belief. Plaintiffs seek an injunction 
pending appeal, “extraordinary relief” available only 
upon their clear showing that they are likely to 
succeed on the merits, that they will suffer 
irreparable harm without relief, that the equities tip 
in their favor, and that the injunction is in the public 
interest. Winter v. Natural Res. Def. Council, 555 U.S. 
7, 20-22 (2008). We are to review the district court’s 
denial of an injunction pending appeal under the 
familiar abuse of discretion standard, examining 
findings of fact for clear error and legal conclusions 
de novo. See Autocam, Corp. v. Sebelius, 730 F.3d 618, 
624 (6th Cir. 2013) (applying the abuse of discretion 
standard for denial of a preliminary injunction); 
Overstreet v. Lexington-Fayette Urban Cnty. Gov’t, 305 
F.3d 566, 572-73 (6th Cir. 2002) (reviewing a motion 
for injunction pending appeal under abuse of 
discretion standard).  Relying on the divergence of 
district court opinions and noting the “arguable merit” 
of the position of both parties, the majority grants an 
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injunction pending appeal. This is not the correct 
standard. Because application of the proper standard 
reveals that plaintiffs have failed to carry their 
burden to prove a likelihood of success on the merits 
and that the district court did not abuse its discretion, 
I respectfully dissent. 

Proper analysis begins with determining whether 
the findings of fact made below are clearly erroneous. 
The district court made specific findings that impact 
coverage under the ACA: (1) that plaintiffs’ religious 
objection is that they find it unacceptable to provide, 
pay for, and/or facilitate access to the mandated 
contraceptive services; (2) that two of the plaintiffs 
are entirely exempt from the mandate; and, (3) that 
the other plaintiffs are nonprofit entities eligible for 
the “religious accommodation.” The court found that 
the accommodation allows plaintiffs to opt out of the 
Mandate as long as they self-certify that they object 
to contraceptive coverage for religious reasons. See 45 
C.F.R. § 147.131(b). Upon self-certification, the 
health insurance companies must “expressly exclude” 
contraceptive coverage from their plans, 45 C.F.R. 
§ 147.131(c)(2)(i)(A), and instead provide 
contraceptive coverage to the plaintiff’s employees 
through a separate mechanism with a separate 
administrative and notification system that does not 
directly or indirectly impose on plaintiffs any cost of 
contraceptive coverage, 45 C.F.R. § 147.131(c)(2)(i)(B), 
(ii). There is nothing in these factual findings that 
could constitute clear error; they are taken directly 
from the plaintiffs’ complaint and from the text of the 
rules in question. 

The next step looks to RFRA, the requirements of 
which set the stage for the appropriate analysis. 
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Recognizing the right of free exercise of any religious 
faith, 42 U.S.C. § 2000bb, RFRA protects in equal 
measure the established, the well-regarded, the 
obscure, the disfavored and even the despised 
expressions of religious belief. Courts therefore must 
honor a plaintiff’s declaration of religious belief, 
Thomas v. Review Bd. of Indiana Emp’t Sec. Div., 450 
U.S. 707, 716 (1981) (pre-RFRA application of 
substantial burden test), and may ask only whether 
the belief is sincere and religious in nature, United 
States v. Seeger, 380 U.S. 163, 184-85 (1965); Korte v. 
Sebelius, 735 F.3d 654, 683 (7th Cir. 2013). The 
questions of sincerity and religiosity are “factual 
inquiries within the court’s authority and 
competence.” Id. at 683. 

To identify proscribed interference, RFRA 
incorporated the “substantial burden” standard 
previously articulated by the Supreme Court: where 
a governmental entity “conditions receipt of an 
important benefit upon conduct proscribed by a 
religious faith, or where it denies such a benefit 
because of conduct mandated by religious belief, 
thereby putting substantial pressure on an adherent 
to modify his behavior and to violate his beliefs, a 
burden upon religion exists.” Thomas, 450 U.S. at 
717-18. In the context of zoning, we have noted that 
the “‘substantial burden’ hurdle is high” and that a 
substantial burden does not exist where “although 
the action encumbered the practice of religion, it did 
not pressure the individual to violate his or her 
religious beliefs.” Living Water Church of God v. 
Charter Twp. of Meridian, 258 F. App’x 729, 734 (6th 
Cir. 2007). Other circuits have noted that the focus of 
the substantial burden test is on the “intensity of the 
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coercion . . . to act contrary to [religious] beliefs.”  
Korte, 735 F.3d at 683 (internal quotation marks and 
italics omitted). 1  We have also recognized that 
“determining its existence is fact intensive.” Living 
Water, 258 F. App’x at 734. The findings of the 
district court thus govern analysis of the application 
of RFRA’s substantial burden hurdle to the motion 
before this panel.  

The district court began by accepting the plaintiffs’ 
objection to the contraceptive Mandate, and then 
found it to be sincere and religious. I agree that 
plaintiffs needed only to have declared their religious 
objection—through self-certification—and that under 
RFRA, we must accept their declaration of belief. As 
recognized by the district court, however, that is not 
the same as authorizing the plaintiffs—through their 
declaration—to determine that the Mandate 
substantially burdens their belief. It is the province 
of the courts to make that determination. 

The district court resolved this “fact intensive” 
question by holding that the Mandate does not 
substantially burden plaintiffs’ religious belief. It 
found that the religious accommodation, which 
applies to the four plaintiff entities that are not 
entirely exempt from the Mandate, does not 

                                            
1 Plaintiffs rely on Korte (in which the Seventh Circuit held that 
the contraception mandate is a substantial burden on the 
religious rights of for-profit companies) to support its position 
here.  735 F.3d at 683-85.  But Korte is inapposite because the 
court there reasoned that the Mandate is coercive to for-profit 
companies because they are forced to provide and pay for 
contraceptive coverage—something not required of the plaintiffs 
here because religious non-profits may take advantage of the 
accommodation.  Id. 
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“facilitate” contraception coverage, but instead allows 
the plaintiffs to “opt out.” By filling out a “self-
certification” form, the plaintiffs permit the 
insurance companies to “expressly exclude” the 
plaintiffs from the provision of any contraceptive 
coverage. See 45 C.F.R. § 147.131(c)(2)(i)(A). The 
insurance companies then act on their own 
independent duty to provide contraceptive coverage. 
They fulfill their legal duty through a separate 
administrative and notification process and through 
separate funds. See 45 C.F.R. § 147.131(c)(2)(i)(B), (ii). 
The insurance company carries out the preventative 
services scheme for plaintiffs’ employees but does so 
wholly without plaintiffs. 

Plaintiffs argue that the Mandate violates their 
religious rights under RFRA because by filing the 
self-certification form, they facilitate the provision of 
independent coverage. Not only did the district court 
find this to be false, but the independent action of 
third party entities with which plaintiffs disagree 
does not impose a substantial burden on plaintiffs’ 
exercise of their religious beliefs. See Bowen v. Roy, 
476 U.S. 693, 699-700 (1986) (rejecting claim of 
plaintiffs who believed that the state’s use of their 
child’s social security number would harm her spirit 
because plaintiffs could not demand that the 
government join their religious preference); 
Kaemmerling v. Lapin, 553 F.3d 669, 678-79 (D.C. Cir. 
2008) (concluding that although the government’s 
storage of a prisoner’s tissue samples may offend the 
prisoner’s religious beliefs, it cannot be a substantial 
burden to his religious exercise because the 
government did not pressure him to modify his 
behavior). Nor can plaintiffs’ inability to prevent 
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their employees from independently obtaining 
contraceptives in opposition to plaintiffs’ religious 
beliefs be a substantial burden on plaintiffs’ religious 
beliefs. That RFRA is rightly used as a shield does 
not make proper its use as a sword. If the full range 
of religious beliefs in our pluralistic society that are 
protected by RFRA were authorized to be used as a 
sword, there would exist no limiting principle on an 
employer’s right to intrude into the private choices 
and lives of its employees. 

The findings of the district court are supported by 
the language of the regulations and the factual record. 
They are not clearly erroneous. Given these findings 
and our standard of review, plaintiffs have not shown 
that they are substantially burdened by the ACA’s 
Mandate and it religious accommodation. Plaintiffs 
will not be denied a benefit if they self-certify; they 
will gain the benefit of removing their entity entirely 
from the government mandated provision of 
preventative services coverage. The regulation also 
does not require the plaintiffs to modify their 
behavior—they already inform their insurance 
providers that they object to contraceptive coverage, 
and they already provide a list of names of those 
employees they wish to insure. Nor does the denial of 
an injunction run afoul of RFRA based on plaintiffs’ 
argument that they are substantially burdened by 
the Mandate because it requires them to maintain a 
business relationship with companies that provide 
contraceptive coverage. The district court did not 
number this among plaintiffs’ religious objections, 
and it is difficult to see how it could qualify as one. 
The plaintiffs already provide insurance to their 
employees through their business relationship with 
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Blue Cross Blue Shield of Tennessee, a company that 
currently provides and historically has provided 
contraceptive coverage to innumerable participants. 

For these reasons and those explained by Judge 
Campbell below and by Judge Quist in the similar 
case of Michigan Catholic Conference, et al. v. 
Sebelius, No. 1:13-CV-1247, 2013 WL 6838707 (W.D. 
Mich. Dec. 20, 2013), I do not think that plaintiffs 
carried their burden to prove a likelihood of success 
on the merits. Nor have plaintiffs shown that they 
will suffer irreparable harm or that the balance of the 
equities and public interest weigh in favor of an 
injunction. Thus, plaintiffs have failed to meet their 
burden to establish that the district court abused its 
discretion in denying a preliminary injunction or 
injunction pending appeal. 

Therefore, I respectfully dissent from the panel 
decision granting an injunction pending appeal.  I 
would instead join my colleagues in the Tenth and 
Seventh Circuits in denying an injunction. See Little 
Sisters of the Poor Home for the Aged v. Sebelius, No. 
13-1540 (10th Cir. Dec. 31, 2013); University of Notre 
Dame v. Sebelius, No. 13-3853 (7th Cir. Dec. 30, 
2013). 

 

ENTERED BY ORDER OF THE 
COURT 

  

 Clerk 
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Nos. 13-2723/6640 

UNITED STATES COURT OF APPEALS FOR THE 
SIXTH CIRCUIT 

MICHIGAN CATHOLIC 
CONFERENCE AND CATHOLIC 
FAMILY SERVICES DOING 
BUSINESS AS CATHOLIC 
CHARITIES DIOCESE OF 
KALAMAZOO (13-2723); THE 
CATHOLIC DIOCESE OF 
NASHVILLE, CATHOLIC 
CHARITIES OF TENNESSEE, INC., 
CAMP MARYMOUNT, INC., MARY 
QUEEN OF ANGELS, INC., ST. 
MARY VILLA, INC., DOMINICAN 
SISTERS OF ST. CECILIA 
CONGREGATION AND AQUINAS 
COLLEGE (13-6640), 

Plaintiffs-Appellants, 

v.  

SYLVIA MATTHEWS BURWELL, 
SECRETARY OF THE UNITED 
STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, 
ET AL.,  

Defendants-Appellees. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

ORDER 

FILED 
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Dec 10, 2015 

DEBORAH S. HUNT, Clerk 

BEFORE:  MOORE and ROGERS, Circuit Judges; 
and NIXON, District Judge.∗ 

The court received a petition for rehearing en banc.  
The original panel has reviewed the petition for 
rehearing and concludes that the issues raised in the 
petition were fully considered upon the original 
submission and decision of the cases.  The petition 
then was circulated to the full court.  No judge has 
requested a vote on the suggestion for rehearing en 
banc. 

Therefore, the petition is denied. 

ENTERED BY 
ORDER OF THE 
COURT 
s/Deborah S. Hunt  
Deborah S. Hunt, 
Clerk 

  

                                            
∗ The Honorable John T. Nixon, Senior United States District 
Judge for the Middle District of Tennessee, sitting by 
designation. 
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UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

 100 EAST FIFTH STREET, ROOM 540 
POTTER STEWART U.S. 

COURTHOUSE 
CINCINNATI, OHIO 45202-3988 

 

Deborah S. Hunt 
Clerk 

 Tel. (513) 564-7000 
www.ca6.uscourts.gov 

 

Filed: December 10, 2015 

Mr. Matthew A. Karis 

 
Re: 

Case No. 132723/13-6640, 
Michigan Catholic Conference, 
et al v. Sylvia Matthews 
Burwell, et al 
Originating Case No. : 1:13-cv-
01247 

 

Dear Mr. Karis, 

The Court issued the enclosed Order today in 
these cases. 

Sincerely yours, 
 
s/Beverly L. Harris 
En Banc Coordinator 
Direct Dial No. 513-564-7077 
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cc: Ms. Brigitte Amiri 
Mr. Charles E. Davidow 
Mr. Adam C. Jed 
Ms. Ayesha N. Khan 
Ms. Alisa B. Klein 
Mr. Daniel Mach 
Ms. Melissa Dunlap Palmisciano 
Mr. Bernard Eric Restuccia 
Mr. Joshua Marc Salzman 
Mr. Mark B. Stern 
Mr. Neil Vakharia 

Enclosure 
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Nos. 13-2723/6640 

UNITED STATES COURT OF APPEALS  
FOR THE SIXTH CIRCUIT 

MICHIGAN CATHOLIC 
CONFERENCE AND 
CATHOLIC FAMILY SERVICES 
DOING BUSINESS AS 
CATHOLIC CHARITIES 
DIOCESE OF KALAMAZOO (13-
2723); THE CATHOLIC 
DIOCESE OF NASHVILLE, 
CATHOLIC CHARITIES OF 
TENNESSEE, INC., CAMP 
MARYMOUNT, INC., MARY 
QUEEN OF ANGELS, INC., ST. 
MARY VILLA, INC., 
DOMINICAN SISTERS OF ST. 
CECILIA CONGREGATION 
AND AQUINAS COLLEGE (13-
6640), 
 Plaintiffs-Appellants,  
v. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 
) 

FILED 
Sep 16, 2014 
DEBORAH S. 
HUNT, Clerk 
 
 
O R D E R 

SYLVIA MATTHEWS 
BURWELL, SECRETARY OF 
THE UNITED STATES 
DEPARTMENT OF HEALTH 
AND HUMAN SERVICES, ET 
AL.,  

) 
) 
) 
) 
) 
) 
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 Defendants-Appellees. ) 

BEFORE:  MOORE and ROGERS, Circuit Judges; 
and NIXON, District Judge.* 

The court received a petition for rehearing en banc.   
The original panel has reviewed the petition for 
rehearing and concludes that the issues raised in the 
petition were fully considered upon the original 
submission and decision of the cases.  The petition 
then was circulated to the full court. No judge has 
requested a vote on the suggestion for rehearing en 
banc. 

Therefore, the petition is denied. 

ENTERED BY ORDER OF THE 
COURT 
 
 _____________________________  
 Deborah S. Hunt, Clerk 

 

                                            
* The Honorable John T. Nixon, Senior United States District 
Judge for the Middle District of Tennessee, sitting by 
designation. 
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APPENDIX I 

 

 
42 U.S.C. § 2000bb-1 provides: 

§ 2000bb-1.  Free exercise of religion 
protected 

(a) In general 

Government shall not substantially burden a 
person’s exercise of religion even if the burden results 
from a rule of general applicability, except as 
provided in subsection (b) of this section. 

(b) Exception 

Government may substantially burden a person’s 
exercise of religion only if it demonstrates that 
application of the burden to the person— 

(1) is in furtherance of a compelling 
governmental interest; and 

(2) is the least restrictive means of furthering 
that compelling governmental interest. 

(c) Judicial relief 

A person whose religious exercise has been 
burdened in violation of this section may assert that 
violation as a claim or defense in a judicial 
proceeding and obtain appropriate relief against a 
government.  Standing to assert a claim or defense 
under this section shall be governed by the general 
rules of standing under article III of the Constitution. 

42 U.S.C.A. § 2000bb-2 provides: 

§ 2000bb-2.  Definitions 
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As used in this chapter— 

(1) the term “government” includes a branch, 
department, agency, instrumentality, and official (or 
other person acting under color of law) of the United 
States, or of a covered entity; 

(2) the term “covered entity” means the District of 
Columbia, the Commonwealth of Puerto Rico, and 
each territory and possession of the United States; 

(3) the term “demonstrates” means meets the 
burdens of going forward with the evidence and of 
persuasion; and 

(4) the term “exercise of religion” means religious 
exercise, as defined in section 2000cc-5 of this title. 

42 U.S.C. § 2000cc-5 provides: 

§ 2000cc-5 Definitions 

In this chapter: 

(1) Claimant 

The term “claimant” means a person raising a 
claim or defense under this chapter. 

(2) Demonstrates 

The term “demonstrates” means meets the burdens 
of going forward with the evidence and of persuasion. 

(3) Free Exercise Clause 

The term “Free Exercise Clause “ means that 
portion of the First Amendment to the Constitution 
that proscribes laws prohibiting the free exercise of 
religion. 

(4) Government 

The term “government”—  

(A) means— 
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(i) a State, county, municipality, or other 
governmental entity created under the authority of a 
State; 

(ii) any branch, department, agency, 
instrumentality, or official of an entity listed in 
clause (i); and 

(iii) any other person acting under color of 
State law; and 

(B) for the purposes of sections 2000cc-2(b) and 
2000cc-3 of this title, includes the United States, a 
branch, department, agency, instrumentality, or 
official of the United States, and any other person 
acting under color of Federal law. 

(5) Land use regulation 

The term “land use regulation” means a zoning or 
landmarking law, or the application of such a law, 
that limits or restricts a claimant’s use or 
development of land (including a structure affixed to 
land), if the claimant has an ownership, leasehold, 
easement, servitude, or other property interest in the 
regulated land or a contract or option to acquire such 
an interest. 

(6) Program or activity 

The term “program or activity” means all of the 
operations of any entity as described in paragraph (1) 
or (2) of section 2000d-4a of this title. 

(7) Religious exercise 

(A) In general 

The term “religious exercise” includes any 
exercise of religion, whether or not compelled by, or 
central to, a system of religious belief. 
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(B) Rule 

The use, building, or conversion of real property 
for the purpose of religious exercise shall be 
considered to be religious exercise of the person or 
entity that uses or intends to use the property for 
that purpose. 

42 U.S.C. § 300gg-13(a)(4) provides: 

§ 300gg-13.  Coverage of preventive health 
services 

(a) In general 

A group health plan and a health insurances issuer 
offering group or individual health insurance 
coverage shall, at a minimum provide coverage for 
and shall not impose any cost sharing requirements 
for— 

* * * 

(4) with respect to women, such additional 
preventive care and screenings not described in 
paragraph (1) as provided for in comprehensive 
guidelines supported by the Health Resources and 
Services Administration for purposes of this 
paragraph. 

26 U.S.C. § 4980D provides: 

§ 4980D.  Failure to meet certain group health 
plan requirements 

(a) General rule.—There is hereby imposed a tax 
on any failure of a group health plan to meet the 
requirements of chapter 100 (relating to group health 
plan requirements). 

(b) Amount of tax.— 

(1) In general.—The amount of the tax imposed 
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by subsection (a) on any failure shall be $100 for each 
day in the noncompliance period with respect to each 
individual to whom such failure relates. 

(2) Noncompliance period.—For purposes of this 
section, the term “noncompliance period” means, with 
respect to any failure, the period— 

(A) beginning on the date such failure first 
occurs, and 

(B) ending on the date such failure is corrected. 

(3) Minimum tax for noncompliance period 
where failure discovered after notice of 
examination.— Notwithstanding paragraphs (1) and 
(2) of subsection (c)— 

(A) In general.—In the case of 1 or more 
failures with respect to an individual— 

(i) which are not corrected before the date a 
notice of examination of income tax liability is sent to 
the employer, and 

(ii) which occurred or continued during the 
period under examination, 

the amount of tax imposed by subsection (a) by 
reason of such failures with respect to such 
individual shall not be less than the lesser of $2,500 
or the amount of tax which would be imposed by 
subsection (a) without regard to such paragraphs. 

(B) Higher minimum tax where violations are 
more than de minimis.—To the extent violations for 
which any person is liable under subsection (e) for 
any year are more than de minimis, subparagraph (A) 
shall be applied by substituting “$15,000” for “$2,500” 
with respect to such person. 

(C) Exception for church plans.—This 
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paragraph shall not apply to any failure under a 
church plan (as defined in section 414(e)). 

(c) Limitations on amount of tax.— 

(1) Tax not to apply where failure not discovered 
exercising reasonable diligence.—No tax shall be 
imposed by subsection (a) on any failure during any 
period for which it is established to the satisfaction of 
the Secretary that the person otherwise liable for 
such tax did not know, and exercising reasonable 
diligence would not have known, that such failure 
existed. 

(2) Tax not to apply to failures corrected within 
certain periods.—No tax shall be imposed by 
subsection (a) on any failure if— 

(A) such failure was due to reasonable cause 
and not to willful neglect, and 

(B)(i) in the case of a plan other than a church 
plan (as defined in section 414(e)), such failure is 
corrected during the 30-day period beginning on the 
first date the person otherwise liable for such tax 
knew, or exercising reasonable diligence would have 
known, that such failure existed, and 

(ii) in the case of a church plan (as so 
defined), such failure is corrected before the close of 
the correction period (determined under the rules of 
section 414(e)(4)(C)). 

(3) Overall limitation for unintentional failures.— 
In the case of failures which are due to reasonable 
cause and not to willful neglect— 

(A) Single employer plans.— 

(i) In general.—In the case of failures with 
respect to plans other than specified multiple 
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employer health plans, the tax imposed by subsection 
(a) for failures during the taxable year of the 
employer shall not exceed the amount equal to the 
lesser of— 

(I) 10 percent of the aggregate amount paid 
or incurred by the employer (or predecessor employer) 
during the preceding taxable year for group health 
plans, or 

(II) $500,000. 

(ii) Taxable years in the case of certain 
controlled groups.—For purposes of this 
subparagraph, if not all persons who are treated as a 
single employer for purposes of this section have the 
same taxable year, the taxable years taken into 
account shall be determined under principles similar 
to the principles of section 1561. 

(B) Specified multiple employer health 
plans.— 

(i) In general.—In the case of failures with 
respect to a specified multiple employer health plan, 
the tax imposed by subsection (a) for failures during 
the taxable year of the trust forming part of such 
plan shall not exceed the amount equal to the lesser 
of— 

(I) 10 percent of the amount paid or incurred 
by such trust during such taxable year to provide 
medical care (as defined in section 9832(d)(3)) 
directly or through insurance, reimbursement, or 
otherwise, or 

(II) $500,000. 
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For purposes of the preceding sentence, all plans of 
which the same trust forms a part shall be treated as 
one plan. 

(ii) Special rule for employers required to pay 
tax.—If an employer is assessed a tax imposed by 
subsection (a) by reason of a failure with respect to a 
specified multiple employer health plan, the limit 
shall be determined under subparagraph (A) (and not 
under this subparagraph) and as if such plan were 
not a specified multiple employer health plan. 

(4) Waiver by Secretary.—In the case of a failure 
which is due to reasonable cause and not to willful 
neglect, the Secretary may waive part or all of the tax 
imposed by subsection (a) to the extent that the 
payment of such tax would be excessive relative to 
the failure involved. 

(d) Tax not to apply to certain insured small 
employer plans.— 

(1) In general.— In the case of a group health 
plan of a small employer which provides health 
insurance coverage solely through a contract with a 
health insurance issuer, no tax shall be imposed by 
this section on the employer on any failure (other 
than a failure attributable to section 9811) which is 
solely because of the health insurance coverage 
offered by such issuer. 

(2) Small employer.— 

(A) In general.—For purposes of paragraph (1), 
the term “small employer” means, with respect to a 
calendar year and a plan year, an employer who 
employed an average of at least 2 but not more than 
50 employees on business days during the preceding 
calendar year and who employs at least 2 employees 
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on the first day of the plan year.  For purposes of the 
preceding sentence, all persons treated as a single 
employer under subsection (b), (c), (m), or (o) of 
section 414 shall be treated as one employer. 

(B) Employers not in existence in preceding 
year.—In the case of an employer which was not in 
existence throughout the preceding calendar year, 
the determination of whether such employer is a 
small employer shall be based on the average number 
of employees that it is reasonably expected such 
employer will employ on business days in the current 
calendar year. 

(C) Predecessors.—Any reference in this 
paragraph to an employer shall include a reference to 
any predecessor of such employer. 

(3) Health insurance coverage; health insurance 
issuer.—For purposes of paragraph (1), the terms 
“health insurance coverage” and “health insurance 
issuer” have the respective meanings given such 
terms by section 9832. 

(e) Liability for tax.—The following shall be liable 
for the tax imposed by subsection (a) on a failure: 

(1) Except as otherwise provided in this 
subsection, the employer. 

(2) In the case of a multiemployer plan, the plan. 

(3) In the case of a failure under section 9803 
(relating to guaranteed renewability) with respect to 
a plan described in subsection (f)(2)(B), the plan. 

(f) Definitions.—For purposes of this section— 

(1) Group health plan.—The term “group health 
plan” has the meaning given such term by section 
9832(a). 
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(2) Specified multiple employer health plan.—
The term “specified multiple employer health plan” 
means a group health plan which is— 

(A) any multiemployer plan, or 

(B) any multiple employer welfare 
arrangement (as defined in section 3(40) of the 
Employee Retirement Income Security Act of 1974, as 
in effect on the date of the enactment of this section). 

(3) Correction.—A failure of a group health plan 
shall be treated as corrected if— 

(A) such failure is retroactively undone to the 
extent possible, and 

(B) the person to whom the failure relates is 
placed in a financial position which is as good as such 
person would have been in had such failure not 
occurred. 

26 U.S.C. § 4980H provides: 

§ 4980H.  Shared responsibility for employers 
regarding health coverage. 

(a) Large employers not offering health coverage.— 
If— 

(1) any applicable large employer fails to offer to 
its full-time employees (and their dependents) the 
opportunity to enroll in minimum essential coverage 
under an eligible employer-sponsored plan (as 
defined in section 5000A(f)(2)) for any month, and 

(2) at least one full-time employee of the 
applicable large employer has been certified to the 
employer under section 1411 of the Patient 
Protection and Affordable Care Act as having 
enrolled for such month in a qualified health plan 
with respect to which an applicable premium tax 
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credit or cost- sharing reduction is allowed or paid 
with respect to the employee, 

then there is hereby imposed on the employer an 
assessable payment equal to the product of the 
applicable payment amount and the number of 
individuals employed by the employer as full-time 
employees during such month. 

(b) Large employers offering coverage with 
employees who qualify for premium tax credits or 
cost-sharing reductions.— 

(1) In general.  —If— 

(A) an applicable large employer offers to its 
full- time employees (and their dependents) the 
opportunity to enroll in minimum essential coverage 
under an eligible employer-sponsored plan (as 
defined in section 5000A(f)(2)) for any month, and 

(B) 1 or more full-time employees of the 
applicable large employer has been certified to the 
employer under section 1411 of the Patient 
Protection and Affordable Care Act as having 
enrolled for such month in a qualified health plan 
with respect to which an applicable premium tax 
credit or cost-sharing reduction is allowed or paid 
with respect to the employee, 

then there is hereby imposed on the employer an 
assessable payment equal to the product of the 
number of full-time employees of the applicable large 
employer described in subparagraph (B) for such 
month and an amount equal to 1/12 of $3,000. 

(2) Overall limitation.—The aggregate amount of 
tax determined under paragraph (1) with respect to 
all employees of an applicable large employer for any 
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month shall not exceed the product of the applicable 
payment amount and the number of individuals 
employed by the employer as full-time employees 
during such month. 

[(3) Repealed.  Pub.L. 112-10, Div. B, Title VIII, 
§ 1858(b)(4), Apr. 15, 2011, 125 Stat. 169] 

(c) Definitions and special rules.—For purposes of 
this section— 

(1) Applicable payment amount.—The term 
“applicable payment amount” means, with respect to 
any month, 1/12 of $2,000. 

(2) Applicable large employer.— 

(A) In general.— The term “applicable large 
employer” means, with respect to a calendar year, an 
employer who employed an average of at least 50 full- 
time employees on business days during the 
preceding calendar year. 

(B) Exemption for certain employers.— 

(i) In general.—An employer shall not be 
considered to employ more than 50 full-time 
employees if— 

(I) the employer’s workforce exceeds 50 
full-time employees for 120 days or fewer during the 
calendar year, and 

(II) the employees in excess of 50 
employed during such 120-day period were seasonal 
workers. 

(ii) Definition of seasonal workers.— 

(C) Rules for determining employer size.—For 
purposes of this paragraph— 

(i) Application of aggregation rule for 
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employers.—All persons treated as a single employer 
under subsection (b), (c), (m), or (o) of section 414 of 
the Internal Revenue Code of 1986 shall be treated as 
1 employer. 

(ii) Employers not in existence in preceding 
year.—In the case of an employer which was not in 
existence throughout the preceding calendar year, 
the determination of whether such employer is an 
applicable large employer shall be based on the 
average number of employees that it is reasonably 
expected such employer will employ on business days 
in the current calendar year. 

(iii) Predecessors.—Any reference in this 
subsection to an employer shall include a reference to 
any predecessor of such employer. 

(D) Application of employer size to assessable 
penalties— 

(i) In general.—The number of individuals 
employed by an applicable large employer as full-
time employees during any month shall be reduced 
by 30 solely for purposes of calculating— 

(I) the assessable payment under subsection 
(a), or 

(II) the overall limitation under subsection 
(b)(2). 

(ii) Aggregation—In the case of persons 
treated as 1 employer under subparagraph (C)(i), 
only 1 reduction under subclause (I) or (II) shall be 
allowed with respect to such persons and such 
reduction shall be allocated among such persons 
ratably on the basis of the number of full-time 
employees employed by each such person. 
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(E) Full-time equivalents treated as full-time 
employees.—Solely for purposes of determining 
whether an employer is an applicable large employer 
under this paragraph, an employer shall, in addition 
to the number of full-time employees for any month 
otherwise determined, include for such month a 
number of full-time employees determined by 
dividing the aggregate number of hours of service of 
employees who are not full-time employees for the 
month by 120. 

* * * 

(3) Applicable premium tax credit and cost-
sharing reduction.—The term “applicable premium 
tax credit and cost-sharing reduction” means— 

(A) any premium tax credit allowed under 
section 36B, 

(B) any cost-sharing reduction under section 
1402 of the Patient Protection and Affordable Care 
Act, and 

(C) any advance payment of such credit or 
reduction under section 1412 of such Act. 

(4) Full-time employee— 

(A) In general.—The term “full-time employee” 
means, with respect to any month, an employee who 
is employed on average at least 30 hours of service 
per week. 

(B) Hours of service.—The Secretary, in 
consultation with the Secretary of Labor, shall 
prescribe such regulations, rules, and guidance as 
may be necessary to determine the hours of service of 
an employee, including rules for the application of 
this paragraph to employees who are not 
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compensated on an hourly basis. 

(5) Inflation adjustment.— 

(A) In general.—In the case of any calendar 
year after 2014, each of the dollar amounts in 
subsection (b) and paragraph (1) shall be increased 
by an amount equal to the product of 

(i) such dollar amount, and 

(ii) the premium adjustment percentage (as 
defined in section 1302(c)(4) of the Patient Protection 
and Affordable Care Act) for the calendar year. 

(B) Rounding.—If the amount of any increase 
under subparagraph (A) is not a multiple of $10, such 
increase shall be rounded to the next lowest multiple 
of $10. 

(6) Other definitions.—Any term used in this 
section which is also used in the Patient Protection 
and Affordable Care Act shall have the same 
meaning as when used in such Act. 

(7) Tax nondeductible.—For denial of deduction 
for the tax imposed by this section, see section 
275(a)(6). 

(d) Administration and procedure.— 

(1) In general.—Any assessable payment 
provided by this section shall be paid upon notice and 
demand by the Secretary, and shall be assessed and 
collected in the same manner as an assessable 
penalty under subchapter B of chapter 68. 

(2) Time for payment.—The Secretary may 
provide for the payment of any assessable payment 
provided by this section on an annual, monthly, or 
other periodic basis as the Secretary may prescribe. 
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(3) Coordination with credits, etc.— The 
Secretary shall prescribe rules, regulations, or 
guidance for the repayment of any assessable 
payment (including interest) if such payment is based 
on the allowance or payment of an applicable 
premium tax credit or cost- sharing reduction with 
respect to an employee, such allowance or payment is 
subsequently disallowed, and the assessable payment 
would not have been required to be made but for such 
allowance or payment. 

26 C.F.R. § 54.9815–2713 provides: 

§ 54.9815–2713 Coverage of preventive health 
services 

(a) Services— 

(1) In general.  Beginning at the time described 
in paragraph (b) of this section and subject to 
§ 54.9815–2713A, a group health plan, or a health 
insurance issuer offering group health insurance 
coverage, must provide coverage for all of the 
following items and services, and may not impose any 
cost-sharing requirements (such as a copayment, 
coinsurance, or a deductible) with respect to those 
items and services: 

* * * 

(iv) With respect to women, to the extent not 
described in paragraph (a)(1)(i) of this section, 
evidence-informed preventive care and screenings 
provided for in binding comprehensive health plan 
coverage guidelines supported by the Health 
Resources and Services Administration, in 
accordance with 45 CFR 147.131(a). 

* * * 
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26 C.F.R. § 54.9815–2713A provides: 

§ 54.9815–2713A.  Accommodations in 
connection with coverage of preventive health 
services 

(a) Eligible organizations. An eligible organization 
is an organization that meets the criteria of 
paragraphs (a)(1) through (3) of this section. 

(1) The organization opposes providing coverage 
for some or all of any contraceptive items or services 
required to be covered under § 54.9815–2713(a)(1)(iv) 
on account of religious objections. 

(2)(i) The organization is organized and operates 
as a nonprofit entity and holds itself out as a 
religious organization; or 

(ii) The organization is organized and operates 
as a closely held for-profit entity, as defined in 
paragraph (a)(4) of this section, and the 
organization’s highest governing body (such as its 
board of directors, board of trustees, or owners, if 
managed directly by its owners) has adopted a 
resolution or similar action, under the organization’s 
applicable rules of governance and consistent with 
state law, establishing that it objects to covering 
some or all of the contraceptive services on account of 
the owner’s sincerely held religious beliefs. 

(3) The organization must self-certify in the form 
and manner specified by the Secretary of Labor or 
provide notice to the Secretary of Health and Human 
Services as described in paragraph (b) or (c) of this 
section. The organization must make such self-
certification or notice available for examination upon 
request by the first day of the first plan year to which 
the accommodation in paragraph (b) or (c) of this 
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section applies. The self-certification or notice must 
be executed by a person authorized to make the 
certification or notice on behalf of the organization, 
and must be maintained in a manner consistent with 
the record retention requirements under section 107 
of ERISA. 

(4) A closely held for-profit entity is an entity 
that— 

(i) Is not a nonprofit entity; 

(ii) Has no publicly traded ownership interests, 
(for this purpose, a publicly traded ownership 
interest is any class of common equity securities 
required to be registered under section 12 of the 
Securities Exchange Act of 1934); and 

(iii) Has more than 50 percent of the value of 
its ownership interest owned directly or indirectly by 
five or fewer individuals, or has an ownership 
structure that is substantially similar thereto, as of 
the date of the entity’s self-certification or notice 
described in paragraph (b) or (c) of this section. 

(iv) For the purpose of the calculation in 
paragraph (a)(4)(iii) of this section, the following 
rules apply: 

(A) Ownership interests owned by a 
corporation, partnership, estate, or trust are 
considered owned proportionately by such entity’s 
shareholders, partners, or beneficiaries. Ownership 
interests owned by a nonprofit entity are considered 
owned by a single owner. 

(B) An individual is considered to own the 
ownership interests owned, directly or indirectly, by 
or for his or her family. Family includes only brothers 
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and sisters (including half-brothers and half-sisters), 
a spouse, ancestors, and lineal descendants. 

(C) If a person holds an option to purchase 
ownership interests, he or she is considered to be the 
owner of those ownership interests. 

(v) A for profit entity that seeks further 
information regarding whether it qualifies for the 
accommodation described in this section may send a 
letter describing its ownership structure to the 
Department of Health and Human Services. An 
entity must submit the letter in the manner 
described by the Department of Health and Human 
Services. If the entity does not receive a response 
from the Department of Health and Human Services 
to a properly submitted letter describing the entity’s 
current ownership structure within 60 calendar days, 
as long as the entity maintains that structure it will 
be considered to meet the requirement set forth in 
paragraph (a)(4)(iii) of this section. 

(b) Contraceptive coverage—self-insured group 
health plans. (1) A group health plan established or 
maintained by an eligible organization that provides 
benefits on a self-insured basis complies for one or 
more plan years with any requirement under § 
54.9815–2713(a)(1)(iv) to provide contraceptive 
coverage if all of the requirements of this paragraph 
(b)(1) are satisfied: 

(i) The eligible organization or its plan 
contracts with one or more third party 
administrators. 

(ii) The eligible organization provides either a 
copy of the self-certification to each third party 
administrator or a notice to the Secretary of Health 
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and Human Services that it is an eligible 
organization and of its religious objection to coverage 
of all or a subset of contraceptive services. 

(A) When a copy of the self-certification is 
provided directly to a third party administrator, such 
self-certification must include notice that obligations 
of the third party administrator are set forth in 29 
CFR 2510.3–16 and this section. 

(B) When a notice is provided to the 
Secretary of Health and Human Services, the notice 
must include the name of the eligible organization 
and the basis on which it qualifies for an 
accommodation; its objection based on sincerely held 
religious beliefs to coverage of some or all 
contraceptive services (including an identification of 
the subset of contraceptive services to which coverage 
the eligible organization objects, if applicable); the 
plan name and type (that is, whether it is a student 
health insurance plan within the meaning of 45 CFR 
147.145(a) or a church plan within the meaning of 
ERISA section 3(33)); and the name and contact 
information for any of the plan’s third party 
administrators and health insurance issuers. If there 
is a change in any of the information required to be 
included in the notice, the organization must provide 
updated information to the Secretary of Health and 
Human Services. The Department of Labor (working 
with the Department of Health and Human Services), 
will send a separate notification to each of the plan’s 
third party administrators informing the third party 
administrator that the Secretary of Health and 
Human Services has received a notice under 
paragraph (b)(1)(ii) of this section and describing the 
obligations of the third party administrator under 29 
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CFR 2510.3–16 and this section. 

(2) If a third party administrator receives a copy 
of the self-certification from an eligible organization 
or a notification from the Department of Labor, as 
described in paragraph (b)(1)(ii) of this section, and 
agrees to enter into or remain in a contractual 
relationship with the eligible organization or its plan 
to provide administrative services for the plan, the 
third party administrator shall provide or arrange 
payments for contraceptive services using one of the 
following methods— 

(i) Provide payments for contraceptive services 
for plan participants and beneficiaries without 
imposing any cost-sharing requirements (such as a 
copayment, coinsurance, or a deductible), or imposing 
a premium, fee, or other charge, or any portion 
thereof, directly or indirectly, on the eligible 
organization, the group health plan, or plan 
participants or beneficiaries; or 

(ii) Arrange for an issuer or other entity to 
provide payments for contraceptive services for plan 
participants and beneficiaries without imposing any 
cost-sharing requirements (such as a copayment, 
coinsurance, or a deductible), or imposing a premium, 
fee, or other charge, or any portion thereof, directly or 
indirectly, on the eligible organization, the group 
health plan, or plan participants or beneficiaries. 

(3) If a third party administrator provides or 
arranges payments for contraceptive services in 
accordance with either paragraph (b)(2)(i) or (ii) of 
this section, the costs of providing or arranging such 
payments may be reimbursed through an adjustment 
to the Federally-facilitated Exchange user fee for a 
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participating issuer pursuant to 45 CFR 156.50(d). 

(4) A third party administrator may not require 
any documentation other than a copy of the self-
certification from the eligible organization or 
notification from the Department of Labor described 
in paragraph (b)(1)(ii) of this section. 

(c) Contraceptive coverage—insured group health 
plans. (1) General rule. A group health plan 
established or maintained by an eligible organization 
that provides benefits through one or more group 
health insurance issuers complies for one or more 
plan years with any requirement under § 54.9815–
2713(a)(1)(iv) to provide contraceptive coverage if the 
eligible organization or group health plan provides 
either a copy of the self-certification to each issuer 
providing coverage in connection with the plan or a 
notice to the Secretary of Health and Human 
Services that it is an eligible organization and of its 
religious objection to coverage for all or a subset of 
contraceptive services. 

(i) When a copy of the self-certification is 
provided directly to an issuer, the issuer has sole 
responsibility for providing such coverage in 
accordance with § 54.9815–2713. An issuer may not 
require any further documentation from the eligible 
organization regarding its status as such. 

(ii) When a notice is provided to the Secretary 
of Health and Human Services, the notice must 
include the name of the eligible organization and the 
basis on which it qualifies for an accommodation; its 
objection based on its sincerely held religious beliefs 
to coverage of some or all contraceptive services, as 
applicable (including an identification of the subset of 
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contraceptive services to which coverage the eligible 
organization objects, if applicable); the plan name 
and type (that is, whether it is a student health 
insurance plan within the meaning of 45 CFR 
147.145(a) or a church plan within the meaning of 
ERISA section 3(33)); and the name and contact 
information for any of the plan’s third party 
administrators and health insurance issuers. If there 
is a change in any of the information required to be 
included in the notice, the organization must provide 
updated information to the Secretary of Health and 
Human Services. The Department of Health and 
Human Services will send a separate notification to 
each of the plan’s health insurance issuers informing 
the issuer that the Secretary of Health and Human 
Services has received a notice under paragraph (c)(1) 
of this section and describing the obligations of the 
issuer under this section. 

(2) Payments for contraceptive services. (i) A 
group health insurance issuer that receives a copy of 
the self-certification or notification described in 
paragraph (c)(1)(ii) of this section with respect to a 
group health plan established or maintained by an 
eligible organization in connection with which the 
issuer would otherwise provide contraceptive 
coverage under § 54.9815–2713(a)(1)(iv) must— 

(ii) With respect to payments for contraceptive 
services, the issuer may not impose any cost-sharing 
requirements (such as a copayment, coinsurance, or a 
deductible), or impose any premium, fee, or other 
charge, or any portion thereof, directly or indirectly, 
on the eligible organization, the group health plan, or 
plan participants or beneficiaries. The issuer must 
segregate premium revenue collected from the 
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eligible organization from the monies used to provide 
payments for contraceptive services. The issuer must 
provide payments for contraceptive services in a 
manner that is consistent with the requirements 
under sections 2706, 2709, 2711, 2713, 2719, and 
2719A of the PHS Act, as incorporated into section 
9815. If the group health plan of the eligible 
organization provides coverage for some but not all of 
any contraceptive services required to be covered 
under § 54.9815–2713(a)(1)(iv), the issuer is required 
to provide payments only for those contraceptive 
services for which the group health plan does not 
provide coverage. However, the issuer may provide 
payments for all contraceptive services, at the 
issuer’s option. 

(d) Notice of availability of separate payments for 
contraceptive services—self-insured and insured 
group health plans. For each plan year to which the 
accommodation in paragraph (b) or (c) of this section 
is to apply, a third party administrator required to 
provide or arrange payments for contraceptive 
services pursuant to paragraph (b) of this section, 
and an issuer required to provide payments for 
contraceptive services pursuant to paragraph (c) of 
this section, must provide to plan participants and 
beneficiaries written notice of the availability of 
separate payments for contraceptive services 
contemporaneous with (to the extent possible), but 
separate from, any application materials distributed 
in connection with enrollment (or re-enrollment) in 
group health coverage that is effective beginning on 
the first day of each applicable plan year. The notice 
must specify that the eligible organization does not 
administer or fund contraceptive benefits, but that 
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the third party administrator or issuer, as applicable, 
provides separate payments for contraceptive 
services, and must provide contact information for 
questions and complaints. The following model 
language, or substantially similar language, may be 
used to satisfy the notice requirement of this 
paragraph (d): “Your employer has certified that your 
group health plan qualifies for an accommodation 
with respect to the federal requirement to cover all 
Food and Drug Administration-approved 
contraceptive services for women, as prescribed by a 
health care provider, without cost sharing. This 
means that your employer will not contract, arrange, 
pay, or refer for contraceptive coverage. Instead, 
[name of third party administrator/health insurance 
issuer] will provide or arrange separate payments for 
contraceptive services that you use, without cost 
sharing and at no other cost, for so long as you are 
enrolled in your group health plan. Your employer 
will not administer or fund these payments. If you 
have any questions about this notice, contact [contact 
information for third party administrator/health 
insurance issuer].” 

(e) Reliance—insured group health plans. (1) If an 
issuer relies reasonably and in good faith on a 
representation by the eligible organization as to its 
eligibility for the accommodation in paragraph (c) of 
this section, and the representation is later 
determined to be incorrect, the issuer is considered to 
comply with any requirement under § 54.9815–
2713(a)(1)(iv) to provide contraceptive coverage if the 
issuer complies with the obligations under this 
section applicable to such issuer. 

(2) A group health plan is considered to comply 
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with any requirement under § 54.9815–2713(a)(1)(iv) 
to provide contraceptive coverage if the plan complies 
with its obligations under paragraph (c) of this 
section, without regard to whether the issuer 
complies with the obligations under this section 
applicable to such issuer. 

(f) [Reserved]. For further guidance, see § 54.9815-
2713AT(f). 

29 C.F.R. § 2510.3-16 provides: 

§ 2510.3-16 Definition of “plan administrator.” 

(a) In general.  The term “plan administrator” or 
“administrator” means the person specifically so 
designated by the terms of the instrument under 
which the plan is operated.  If an administrator is not 
so designated, the plan administrator is the plan 
sponsor, as defined in section 3(16)(B) of ERISA. 

(b) In the case of a self-insured group health plan 
established or maintained by an eligible organization, 
as defined in § 2590.715-2713A(a) of this chapter, if 
the eligible organization provides a copy of the self- 
certification of its objection to administering or 
funding any contraceptive benefits in accordance 
with § 2590.715-2713A(b)(1)(ii) of this chapter to a 
third party administrator, the self-certification shall 
be an instrument under which the plan is operated, 
shall be treated as a designation of the third party 
administrator as the plan administrator under 
section 3(16) of ERISA for any contraceptive services 
required to be covered under § 2590.715-2713(a)(1)(iv) 
of this chapter to which the eligible organization 
objects on religious grounds, and shall supersede any 
earlier designation.   If, instead, the eligible 
organization notifies the Secretary of Health and 
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Human Services of its objection to administering or 
funding any contraceptive benefits in accordance 
with § 2590.715-2713A(b)(1)(ii) of this chapter, the 
Department of Labor, working with the Department 
of Health and Human Services, shall separately 
provide notification to each third party administrator 
that such third party administrator shall be the plan 
administrator under section 3(16) of ERISA for any 
contraceptive services required to be covered under 
§ 2590.715-2713(a)(1)(iv) of this chapter to which the 
eligible organization objects on religious grounds, 
with respect to benefits for contraceptive services 
that the third party administrator would otherwise 
manage.  Such notification from the Department of 
Labor shall be an instrument under which the plan is 
operated and shall supersede any earlier designation. 

(c) A third party administrator that becomes a plan 
administrator pursuant to this section shall be 
responsible for— 

(1) Complying with section 2713 of the Public 
Health Service Act (42 U.S.C. 300gg-13) (as 
incorporated into section 715 of ERISA) and 
§ 2590.715-2713 of this chapter with respect to 
coverage of contraceptive services.  To the extent the 
plan contracts with different third party 
administrators for different classifications of benefits 
(such as prescription drug benefits versus inpatient 
and outpatient benefits), each third party 
administrator is responsible for providing 
contraceptive coverage that complies with section 
2713 of the Public Health Service Act (as 
incorporated into section 715 of ERISA) and 
§ 2590.715-2713 of this chapter with respect to the 
classification or classifications of benefits subject to 
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its contract. 

(2) Establishing and operating a procedure for 
determining such claims for contraceptive services in 
accordance with § 2560.503-1 of this chapter. 

(3) Complying with disclosure and other 
requirements applicable to group health plans under 
Title I of ERISA with respect to such benefits. 

29 C.F.R. § 2590.715–2713 provides: 

§ 2590.715–2713 Coverage of preventive 
health services 

(a) Services— 

(1) In general.  Beginning at the time described 
in paragraph (b) of this section and subject to 
§ 2590.715–2713A, a group health plan, or a health 
insurance issuer offering group health insurance 
coverage, must provide coverage for all of the 
following items and services, and may not impose any 
cost-sharing requirements (such as a copayment, 
coinsurance, or a deductible) with respect to those 
items and services: 

* * * 

(iv) With respect to women, to the extent not 
described in paragraph (a)(1)(i) of this section, 
evidence-informed preventive care and screenings 
provided for in binding comprehensive health plan 
coverage guidelines supported by the Health 
Resources and Services Administration, in 
accordance with 45 CFR 147.131(a). 

* * * 

29 C.F.R. § 2590.715-2713A provides: 
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§ 2590.715-2713A.  Accommodations in 
connection with coverage of preventive health 
services 

(a) Eligible organizations. An eligible organization 
is an organization that meets the criteria of 
paragraphs (a)(1) through (3) of this section. 

(1) The organization opposes providing coverage 
for some or all of any contraceptive items or services 
required to be covered under § 2590.715–2713(a)(1)(iv) 
on account of religious objections. 

(2)(i) The organization is organized and operates 
as a nonprofit entity and holds itself out as a 
religious organization; or 

(ii) The organization is organized and operates 
as a closely held for-profit entity, as defined in 
paragraph (a)(4) of this section, and the 
organization’s highest governing body (such as its 
board of directors, board of trustees, or owners, if 
managed directly by its owners) has adopted a 
resolution or similar action, under the organization’s 
applicable rules of governance and consistent with 
state law, establishing that it objects to covering 
some or all of the contraceptive services on account of 
the owners’ sincerely held religious beliefs. 

(3) The organization must self-certify in the form 
and manner specified by the Secretary or provide 
notice to the Secretary of Health and Human 
Services as described in paragraph (b) or (c) of this 
section. The organization must make such self-
certification or notice available for examination upon 
request by the first day of the first plan year to which 
the accommodation in paragraph (b) or (c) of this 
section applies. The self-certification or notice must 
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be executed by a person authorized to make the 
certification or notice on behalf of the organization, 
and must be maintained in a manner consistent with 
the record retention requirements under section 107 
of ERISA. 

(4) A closely held for-profit entity is an entity 
that— 

(i) Is not a nonprofit entity; 

(ii) Has no publicly traded ownership interests 
(for this purpose, a publicly traded ownership 
interest is any class of common equity securities 
required to be registered under section 12 of the 
Securities Exchange Act of 1934); and 

(iii) Has more than 50 percent of the value of 
its ownership interest owned directly or indirectly by 
five or fewer individuals, or has an ownership 
structure that is substantially similar thereto, as of 
the date of the entity’s self-certification or notice 
described in paragraph (b) or (c) of this section. 

(iv) For the purpose of the calculation in 
paragraph (a)(4)(iii) of this section, the following 
rules apply: 

(A) Ownership interests owned by a 
corporation, partnership, estate, or trust are 
considered owned proportionately by such entity’s 
shareholders, partners, or beneficiaries. Ownership 
interests owned by a nonprofit entity are considered 
owned by a single owner. 

(B) An individual is considered to own the 
ownership interests owned, directly or indirectly, by 
or for his or her family. Family includes only brothers 
and sisters (including half-brothers and half-sisters), 
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a spouse, ancestors, and lineal descendants. 

(C) If a person holds an option to purchase 
ownership interests, he or she is considered to be the 
owner of those ownership interests. 

(v) A for-profit entity that seeks further 
information regarding whether it qualifies for the 
accommodation described in this section may send a 
letter describing its ownership structure to the 
Department of Health and Human Services. An 
entity must submit the letter in the manner 
described by the Department of Health and Human 
Services. If the entity does not receive a response 
from the Department of Health and Human Services 
to a properly submitted letter describing the entity’s 
current ownership structure within 60 calendar days, 
as long as the entity maintains that structure it will 
be considered to meet the requirement set forth in 
paragraph (a)(4)(iii) of this section. 

(b) Contraceptive coverage—self-insured group 
health plans— 

(1) A group health plan established or 
maintained by an eligible organization that provides 
benefits on a self-insured basis complies for one or 
more plan years with any requirement under § 
2590.715–2713(a)(1)(iv) to provide contraceptive 
coverage if all of the requirements of this paragraph 
(b)(1) are satisfied: 

(i) The eligible organization or its plan 
contracts with one or more third party 
administrators. 

(ii) The eligible organization provides either a 
copy of the self-certification to each third party 
administrator or a notice to the Secretary of Health 
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and Human Services that it is an eligible 
organization and of its religious objection to coverage 
of all or a subset of contraceptive services. 

(A) When a copy of the self-certification is 
provided directly to a third party administrator, such 
self-certification must include notice that obligations 
of the third party administrator are set forth in § 
2510.3–16 of this chapter and this section. 

(B) When a notice is provided to the 
Secretary of Health and Human Services, the notice 
must include the name of the eligible organization 
and the basis on which it qualifies for an 
accommodation; its objection based on sincerely held 
religious beliefs to coverage of some or all 
contraceptive services (including an identification of 
the subset of contraceptive services to which coverage 
the eligible organization objects, if applicable); the 
plan name and type (i.e., whether it is a student 
health insurance plan within the meaning of 45 CFR 
147.145(a) or a church plan within the meaning of 
ERISA section 3(33)); and the name and contact 
information for any of the plan’s third party 
administrators and health insurance issuers. If there 
is a change in any of the information required to be 
included in the notice, the organization must provide 
updated information to the Secretary of Health and 
Human Services. The Department of Labor (working 
with the Department of Health and Human Services), 
shall send a separate notification to each of the plan’s 
third party administrators informing the third party 
administrator that the Secretary of Health and 
Human Services has received a notice under 
paragraph (b)(1)(ii) of this section and describing the 
obligations of the third party administrator under § 
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2510.3–16 of this chapter and this section. 

(2) If a third party administrator receives a copy 
of the self-certification from an eligible organization 
or a notification from the Department of Labor, as 
described in paragraph (b)(1)(ii) of this section, and 
agrees to enter into or remain in a contractual 
relationship with the eligible organization or its plan 
to provide administrative services for the plan, the 
third party administrator shall provide or arrange 
payments for contraceptive services using one of the 
following methods— 

(i) Provide payments for contraceptive services 
for plan participants and beneficiaries without 
imposing any cost-sharing requirements (such as a 
copayment, coinsurance, or a deductible), or imposing 
a premium, fee, or other charge, or any portion 
thereof, directly or indirectly, on the eligible 
organization, the group health plan, or plan 
participants or beneficiaries; or 

(ii) Arrange for an issuer or other entity to 
provide payments for contraceptive services for plan 
participants and beneficiaries without imposing any 
cost-sharing requirements (such as a copayment, 
coinsurance, or a deductible), or imposing a premium, 
fee, or other charge, or any portion thereof, directly or 
indirectly, on the eligible organization, the group 
health plan, or plan participants or beneficiaries. 

(3) If a third party administrator provides or 
arranges payments for contraceptive services in 
accordance with either paragraph (b)(2)(i) or (ii) of 
this section, the costs of providing or arranging such 
payments may be reimbursed through an adjustment 
to the Federally-facilitated Exchange user fee for a 
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participating issuer pursuant to 45 CFR 156.50(d). 

(4) A third party administrator may not require 
any documentation other than a copy of the self-
certification from the eligible organization or 
notification from the Department of Labor described 
in paragraph (b)(1)(ii) of this section. 

(c) Contraceptive coverage—insured group health 
plans— 

(1) General rule. A group health plan established 
or maintained by an eligible organization that 
provides benefits through one or more group health 
insurance issuers complies for one or more plan years 
with any requirement under § 2590.715–2713(a)(1)(iv) 
to provide contraceptive coverage if the eligible 
organization or group health plan provides either a 
copy of the self-certification to each issuer providing 
coverage in connection with the plan or a notice to 
the Secretary of Health and Human Services that it 
is an eligible organization and of its religious 
objection to coverage for all or a subset of 
contraceptive services. 

(i) When a copy of the self-certification is 
provided directly to an issuer, the issuer has sole 
responsibility for providing such coverage in 
accordance with § 2590.715–2713. An issuer may not 
require any further documentation from the eligible 
organization regarding its status as such. 

(ii) When a notice is provided to the Secretary 
of Health and Human Services, the notice must 
include the name of the eligible organization and the 
basis on which it qualifies for an accommodation; its 
objection based on its sincerely held religious beliefs 
to coverage of some or all contraceptive services, as 
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applicable (including an identification of the subset of 
contraceptive services to which coverage the eligible 
organization objects, if applicable); the plan name 
and type (i.e., whether it is a student health 
insurance plan within the meaning of 45 CFR 
147.145(a) or a church plan within the meaning of 
ERISA section 3(33)); and the name and contact 
information for any of the plan’s third party 
administrators and health insurance issuers. If there 
is a change in any of the information required to be 
included in the notice, the organization must provide 
updated information to the Secretary of Health and 
Human Services. The Department of Health and 
Human Services will send a separate notification to 
each of the plan’s health insurance issuers informing 
the issuer that the Secretary of Health and Human 
Services has received a notice under paragraph (c)(1) 
of this section and describing the obligations of the 
issuer under this section. 

(2) Payments for contraceptive services— 

(i) A group health insurance issuer that 
receives a copy of the self-certification or notification 
described in paragraph (c)(1)(ii) of this section with 
respect to a group health plan established or 
maintained by an eligible organization in connection 
with which the issuer would otherwise provide 
contraceptive coverage under § 2590.715–
2713(a)(1)(iv) must— 

(A) Expressly exclude contraceptive 
coverage from the group health insurance coverage 
provided in connection with the group health plan; 
and 

(B) Provide separate payments for any 
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contraceptive services required to be covered under § 
2590.715–2713(a)(1)(iv) for plan participants and 
beneficiaries for so long as they remain enrolled in 
the plan. 

(ii) With respect to payments for contraceptive 
services, the issuer may not impose any cost-sharing 
requirements (such as a copayment, coinsurance, or a 
deductible), or impose any premium, fee, or other 
charge, or any portion thereof, directly or indirectly, 
on the eligible organization, the group health plan, or 
plan participants or beneficiaries. The issuer must 
segregate premium revenue collected from the 
eligible organization from the monies used to provide 
payments for contraceptive services. The issuer must 
provide payments for contraceptive services in a 
manner that is consistent with the requirements 
under sections 2706, 2709, 2711, 2713, 2719, and 
2719A of the PHS Act, as incorporated into section 
715 of ERISA. If the group health plan of the eligible 
organization provides coverage for some but not all of 
any contraceptive services required to be covered 
under § 2590.715–2713(a)(1)(iv), the issuer is 
required to provide payments only for those 
contraceptive services for which the group health 
plan does not provide coverage. However, the issuer 
may provide payments for all contraceptive services, 
at the issuer’s option. 

(d) Notice of availability of separate payments for 
contraceptive services—self-insured and insured 
group health plans. For each plan year to which the 
accommodation in paragraph (b) or (c) of this section 
is to apply, a third party administrator required to 
provide or arrange payments for contraceptive 
services pursuant to paragraph (b) of this section, 
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and an issuer required to provide payments for 
contraceptive services pursuant to paragraph (c) of 
this section, must provide to plan participants and 
beneficiaries written notice of the availability of 
separate payments for contraceptive services 
contemporaneous with (to the extent possible), but 
separate from, any application materials distributed 
in connection with enrollment (or re-enrollment) in 
group health coverage that is effective beginning on 
the first day of each applicable plan year. The notice 
must specify that the eligible organization does not 
administer or fund contraceptive benefits, but that 
the third party administrator or issuer, as applicable, 
provides separate payments for contraceptive 
services, and must provide contact information for 
questions and complaints. The following model 
language, or substantially similar language, may be 
used to satisfy the notice requirement of this 
paragraph (d): “Your employer has certified that your 
group health plan qualifies for an accommodation 
with respect to the federal requirement to cover all 
Food and Drug Administration-approved 
contraceptive services for women, as prescribed by a 
health care provider, without cost sharing. This 
means that your employer will not contract, arrange, 
pay, or refer for contraceptive coverage. Instead, 
[name of third party administrator/health insurance 
issuer] will provide or arrange separate payments for 
contraceptive services that you use, without cost 
sharing and at no other cost, for so long as you are 
enrolled in your group health plan. Your employer 
will not administer or fund these payments. If you 
have any questions about this notice, contact [contact 
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information for third party administrator/health 
insurance issuer].” 

(e) Reliance—insured group health plans— 

(1) If an issuer relies reasonably and in good 
faith on a representation by the eligible organization 
as to its eligibility for the accommodation in 
paragraph (c) of this section, and the representation 
is later determined to be incorrect, the issuer is 
considered to comply with any requirement under § 
2590.715–2713(a)(1)(iv) to provide contraceptive 
coverage if the issuer complies with the obligations 
under this section applicable to such issuer. 

(2) A group health plan is considered to comply 
with any requirement under § 2590.715–2713(a)(1)(iv) 
to provide contraceptive coverage if the plan complies 
with its obligations under paragraph (c) of this 
section, without regard to whether the issuer 
complies with the obligations under this section 
applicable to such issuer. 

45 C.F.R. § 147.130 provides: 

§ 147.130 Coverage of preventive health 
services.  

(a) Services— 

(1) In general.  Beginning at the time described 
in paragraph (b) of this section and subject to 
§ 147.131, a group health plan, or a health insurance 
issuer offering group or individual health insurance 
coverage, must provide coverage for all of the 
following items and services, and may not impose any 
cost-sharing requirements (such as a copayment, 
coinsurance, or a deductible) with respect to those 
items and services: 
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* * * 

(iv) With respect to women, to the extent not 
described in paragraph (a)(1)(i) of this section, 
evidence-informed preventive care and screenings 
provided for in binding comprehensive health plan 
coverage guidelines supported by the Health 
Resources and Services Administration. 

* * * 

45 C.F.R. § 147.131 provides: 

§ 147.131 Exemption and accommodations in 
connection with coverage of preventive health 
services. 

(a) Religious employers. In issuing guidelines 
under § 147.130(a)(1)(iv), the Health Resources and 
Services Administration may establish an exemption 
from such guidelines with respect to a group health 
plan established or maintained by a religious 
employer (and health insurance coverage provided in 
connection with a group health plan established or 
maintained by a religious employer) with respect to 
any requirement to cover contraceptive services 
under such guidelines. For purposes of this 
paragraph (a), a “religious employer” is an 
organization that is organized and operates as a 
nonprofit entity and is referred to in section 
6033(a)(3)(A)(i) or (iii) of the Internal Revenue Code 
of 1986, as amended. 

(b) Eligible organizations. An eligible organization 
is an organization that meets the criteria of 
paragraphs (b)(1) through (3) of this section. 

(1) The organization opposes providing coverage 
for some or all of any contraceptive items or services 
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required to be covered under § 147.130(a)(1)(iv) on 
account of religious objections. 

(2)(i) The organization is organized and operates 
as a nonprofit entity and holds itself out as a 
religious organization; or 

(ii) The organization is organized and operates 
as a closely held for-profit entity, as defined in 
paragraph (b)(4) of this section, and the 
organization’s highest governing body (such as its 
board of directors, board of trustees, or owners, if 
managed directly by its owners) has adopted a 
resolution or similar action, under the organization’s 
applicable rules of governance and consistent with 
state law, establishing that it objects to covering 
some or all of the contraceptive services on account of 
the owners’ sincerely held religious beliefs. 

(3) The organization must self-certify in the form 
and manner specified by the Secretary of Labor or 
provide notice to the Secretary of Health and Human 
Services as described in paragraph (c) of this section. 
The organization must make such self-certification or 
notice available for examination upon request by the 
first day of the first plan year to which the 
accommodation in paragraph (c) of this section 
applies. The self-certification or notice must be 
executed by a person authorized to make the 
certification or notice on behalf of the organization, 
and must be maintained in a manner consistent with 
the record retention requirements under section 107 
of ERISA. 

(4) A closely held for-profit entity is an entity 
that— 

(i) Is not a nonprofit entity; 



215a 

(ii) Has no publicly traded ownership interests 
(for this purpose, a publicly traded ownership 
interest is any class of common equity securities 
required to be registered under section 12 of the 
Securities Exchange Act of 1934); and 

(iii) Has more than 50 percent of the value of 
its ownership interest owned directly or indirectly by 
five or fewer individuals, or has an ownership 
structure that is substantially similar thereto, as of 
the date of the entity’s self-certification or notice 
described in paragraph (b) or (c) of this section. 

(iv) For the purpose of the calculation in 
paragraph (b)(4)(iii) of this section, the following 
rules apply: 

(A) Ownership interests owned by a 
corporation, partnership, estate, or trust are 
considered owned proportionately by such entity’s 
shareholders, partners, or beneficiaries. Ownership 
interests owned by a nonprofit entity are considered 
owned by a single owner. 

(B) An individual is considered to own the 
ownership interests owned, directly or indirectly, by 
or for his or her family. Family includes only brothers 
and sisters (including half-brothers and half-sisters), 
a spouse, ancestors, and lineal descendants. 

(C) If a person holds an option to purchase 
ownership interests, he or she is considered to be the 
owner of those ownership interests. 

(v) A for-profit entity that seeks further 
information regarding whether it qualifies for the 
accommodation described in this section may send a 
letter describing its ownership structure to the 
Department of Health and Human Services. An 
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entity must submit the letter in the manner 
described by the Department of Health and Human 
Services. If the entity does not receive a response 
from the Department of Health and Human Services 
to a properly submitted letter describing the entity’s 
current ownership structure within 60 calendar days, 
as long as the entity maintains that structure it will 
be considered to meet the requirement set forth in 
paragraph (b)(4)(iii) of this section. 

(c) Contraceptive coverage—insured group health 
plans— 

(1) General rule. A group health plan established 
or maintained by an eligible organization that 
provides benefits through one or more group health 
insurance issuers complies for one or more plan years 
with any requirement under § 147.130(a)(1)(iv) to 
provide contraceptive coverage if the eligible 
organization or group health plan provides either a 
copy of the self-certification to each issuer providing 
coverage in connection with the plan or a notice to 
the Secretary of Health and Human Services that it 
is an eligible organization and of its religious 
objection to coverage for all or a subset of 
contraceptive services. 

(i) When a self-certification is provided directly 
to an issuer, the issuer has sole responsibility for 
providing such coverage in accordance with § 147.130. 
An issuer may not require any further documentation 
from the eligible organization regarding its status as 
such. 

(ii) When a notice is provided to the Secretary 
of Health and Human Services, the notice must 
include the name of the eligible organization and the 
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basis on which it qualifies for an accommodation; its 
objection based on its sincerely held religious beliefs 
to coverage of some or all contraceptive services, as 
applicable (including an identification of the subset of 
contraceptive services to which coverage the eligible 
organization objects, if applicable); the plan name 
and type (i.e., whether it is a student health 
insurance plan within the meaning of § 147.145(a) or 
a church plan within the meaning of ERISA section 
3(33)); and the name and contact information for any 
of the plan’s third party administrators and health 
insurance issuers. If there is a change in any of the 
information required to be included in the notice, the 
organization must provide updated information to 
the Secretary of Health and Human Services. The 
Department of Health and Human Services will send 
a separate notification to each of the plan’s health 
insurance issuers informing the issuer that the 
Secretary of Health and Human Services has 
received a notice under paragraph (c)(1) of this 
section and describing the obligations of the issuer 
under this section. 

(2) Payments for contraceptive services— 

(i) A group health insurance issuer that 
receives a copy of the self-certification or notification 
described in paragraph (c)(1)(ii) of this section with 
respect to a group health plan established or 
maintained by an eligible organization in connection 
with which the issuer would otherwise provide 
contraceptive coverage under § 147.130(a)(1)(iv) 
must— 

(A) Expressly exclude contraceptive 
coverage from the group health insurance coverage 
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provided in connection with the group health plan; 
and 

(B) Provide separate payments for any 
contraceptive services required to be covered under § 
147.130(a)(1)(iv) for plan participants and 
beneficiaries for so long as they remain enrolled in 
the plan. 

(ii) With respect to payments for contraceptive 
services, the issuer may not impose any cost-sharing 
requirements (such as a copayment, coinsurance, or a 
deductible), or impose any premium, fee, or other 
charge, or any portion thereof, directly or indirectly, 
on the eligible organization, the group health plan, or 
plan participants or beneficiaries. The issuer must 
segregate premium revenue collected from the 
eligible organization from the monies used to provide 
payments for contraceptive services. The issuer must 
provide payments for contraceptive services in a 
manner that is consistent with the requirements 
under sections 2706, 2709, 2711, 2713, 2719, and 
2719A of the PHS Act. If the group health plan of the 
eligible organization provides coverage for some but 
not all of any contraceptive services required to be 
covered under § 147.130(a)(1)(iv), the issuer is 
required to provide payments only for those 
contraceptive services for which the group health 
plan does not provide coverage. However, the issuer 
may provide payments for all contraceptive services, 
at the issuer’s option. 

(d) Notice of availability of separate payments for 
contraceptive services—insured group health plans 
and student health insurance coverage. For each plan 
year to which the accommodation in paragraph (c) of 
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this section is to apply, an issuer required to provide 
payments for contraceptive services pursuant to 
paragraph (c) of this section must provide to plan 
participants and beneficiaries written notice of the 
availability of separate payments for contraceptive 
services contemporaneous with (to the extent 
possible), but separate from, any application 
materials distributed in connection with enrollment 
(or re-enrollment) in group health coverage that is 
effective beginning on the first day of each applicable 
plan year. The notice must specify that the eligible 
organization does not administer or fund 
contraceptive benefits, but that the issuer provides 
separate payments for contraceptive services, and 
must provide contact information for questions and 
complaints. The following model language, or 
substantially similar language, may be used to 
satisfy the notice requirement of this paragraph (d): 
“Your [employer/institution of higher education] has 
certified that your [group health plan/student health 
insurance coverage] qualifies for an accommodation 
with respect to the federal requirement to cover all 
Food and Drug Administration-approved 
contraceptive services for women, as prescribed by a 
health care provider, without cost sharing. This 
means that your [employer/institution of higher 
education] will not contract, arrange, pay, or refer for 
contraceptive coverage. Instead, [name of health 
insurance issuer] will provide separate payments for 
contraceptive services that you use, without cost 
sharing and at no other cost, for so long as you are 
enrolled in your [group health plan/student health 
insurance coverage]. Your [employer/institution of 
higher education] will not administer or fund these 
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payments. If you have any questions about this notice, 
contact [contact information for health insurance 
issuer].” 

(e) Reliance— 

(1) If an issuer relies reasonably and in good faith 
on a representation by the eligible organization as 
to its eligibility for the accommodation in 
paragraph (c) of this section, and the 
representation is later determined to be incorrect, 
the issuer is considered to comply with any 
requirement under § 147.130(a)(1)(iv) to provide 
contraceptive coverage if the issuer complies with 
the obligations under this section applicable to 
such issuer. 

(2) A group health plan is considered to comply 
with any requirement under § 147.130(a)(1)(iv) to 
provide contraceptive coverage if the plan 
complies with its obligations under paragraph (c) 
of this section, without regard to whether the 
issuer complies with the obligations under this 
section applicable to such issuer. 

(f) Application to student health insurance 
coverage. The provisions of this section apply to 
student health insurance coverage arranged by an 
eligible organization that is an institution of higher 
education as defined in 20 U.S.C. 1002 in a manner 
comparable to that in which they apply to group 
health insurance coverage provided in connection 
with a group health plan established or maintained 
by an eligible organization that is an employer. In 
applying this section in the case of student health 
insurance coverage, a reference to “plan participants 
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and beneficiaries” is a reference to student enrollees 
and their covered dependents. 
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