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A. Parties 
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the district court and in this court are listed in the Brief for Appellants: 

1. Amicus American Association of Pro-Life Obstetricians & 
Gynecologists  

2. Amicus American Center for Law and Justice 

3. Amicus American Civil Rights Union  

4. Amicus Association of American Physicians & Surgeons 

5. Amicus American Association of Christian Schools International 

6. Amicus Association of Rescue Gospel Missions 

7. Amicus Catholic Medical Association  

8. Amicus Cato Institute 

9. Amicus Center for Constitutional Jurisprudence 

10. Amicus Christian Legal Society 

11. Amicus Christian Medical Association 

12. Amicus Council for Christian Colleges & Universities 

13. Amicus Diocese of the Mid-Atlantic of the Anglican Church in North 
America 

14. Amicus Eagle Forum Education & Legal Defense Fund 

USCA Case #12-5273      Document #1399367            Filed: 10/12/2012      Page 2 of 114



 

 ii 
 

15. Amicus Ethics and Religious Liberty Commission of the Southern 
Baptist Convention  
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17. Amicus National Association of Evangelicals 

18. Amicus National Catholic Bioethics Center 

19. Amicus Association of Pro-life Nurses 

20. Amicus Patrick Henry College  

21. Amicus Physicians for Life  

22. Amicus Prison Fellowship Ministries 

23. Amicus Queens Federation of Churches 

24. Amicus Regent University 

25. Amicus State of Texas 

26. Amicus Women Speak for Themselves 

B. Rulings Under Review 

References to the rulings at issue appear in the Brief for Appellants. 

C. Related Cases 

Except for the following, related cases are listed in the Brief for Appellants: 

1. Autocam Corp. v. Sebelius, No. 12-1096 (W.D. Mich.). 

2. E. Tex. Baptist Univ. v. Sebelius, No. 12-3009 (S.D. Tex.).  
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Circuit Rule 29(b), Rule 26.1 of the Federal Rules of Appellate 

Procedure and Circuit Rule 26.1, Roman Catholic Archbishop of Washington, a 

Corporation Sole (the “Archdiocese”), the Consortium of Catholic Academies of 

the Archdiocese of Washington, Inc. (“CCA”), Archbishop Carroll High School, 

Inc. (“Archbishop Carroll”), Catholic Charities of the Archdiocese of Washington, 

Inc. (“Catholic Charities”), and the Catholic University of America (“CUA”) make 

the following disclosures:  

1. All Amici are nonprofit corporations organized exclusively for 

charitable, religious, and educational purposes within the meaning of Section 

501(c)(3) of the Internal Revenue Code 

2. No Amici has a parent corporation. No publicly held corporation 

owns any portion of any of the Amici, and none of the Amici is a subsidiary or an 

affiliate of any publicly owned corporation. 

3. Archbishop Carroll is a non-stock nonprofit corporation operated 

under the supervision of its board of directors.  The directors are elected by 

Archbishop Carroll’s corporate members, who pursuant to the bylaws are three 

named officials of the Archdiocese.  
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4. CCA is a non-stock nonprofit corporation operated under the 

supervision of its board of directors.  The directors are elected by CCA’s corporate 

members, who pursuant to the bylaws are three named officials of the Archdiocese. 

5. Catholic Charities is a non-stock nonprofit corporation operated under 

the supervision of its board of directors.  The directors are elected by Catholic 

Charities’ corporate members, who pursuant to the bylaws are three named officials 

of the Archdiocese. 
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RULE 29(D) CERTIFICATE REGARDING THE NEED  
TO FILE A SEPARATE BRIEF 

1. Amici are Catholic entities that provide a wide range of spiritual, 

educational, and social services to residents in the greater Washington, D.C., 

community, Catholic and non-Catholic alike.   

2. Amici are directly impacted by the regulations at issue here requiring 

the provision of coverage for abortion-inducing drugs, contraception, sterilization, 

and related education and counseling (the “Mandate”), and, like over fifty other 

Catholic organizations throughout the country, have filed their own lawsuit 

challenging its legality.  The Mandate requires Amici to choose among: (1) 

facilitating services and speech that violate their religious beliefs; (2) attempting to 

qualify for a patently unconstitutional religious employer exemption; or (3) 

exposing themselves to devastating fines, thus putting all of their ministries and 

services at risk of reduction or elimination.   Moreover, notwithstanding the 

Government’s vague promises to change the Mandate at some time prior to August 

1, 2013, the Mandate is inflicting substantial harm on Amici and similar 

organizations right now. 

3. Accordingly, although Amici’s case involves a different set of facts 

and a different factual record, including the detailed affidavits cited herein (and 

attached hereto), Amici nonetheless have a direct interest in how this Court resolves 

the pending appeal.  
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4. Consistent with Circuit Rule 29(d), counsel for Amici have consulted 

or attempted to consult with counsel for entities that it has been advised are also 

interested in filing amicus briefs, including: 

a) Alliance Defending Freedom;  

b) American Center for Law & Justice and Regent University; 

c) American Civil Rights Union, Center for Constitutional 
Jurisprudence, and Cato Institute 

d) Association of American Physicians & Surgeons, American 
Association of Pro-Life Obstetricians & Gynecologists, Catholic 
Medical Association, National Catholic Bioethics Center, National 
Association of Pro-life Nurses, and Physicians for Life; 

e) Association of Rescue Gospel Missions, Association of Christian 
Schools International, Christian Legal Society, Christian Medical 
Association, Council for Christian Colleges & Universities, Diocese 
of the Mid-Atlantic of the Anglican Church in North America, Ethics 
and Religious Liberty Commission of the Southern Baptist 
Convention, Institutional Religious Freedom Alliance, National 
Association of Evangelicals, Patrick Henry College, Prison 
Fellowship Ministries, and Queens Federation of Churches;  

f) Eagle Forum Education & Legal Defense Fund; 

g) State of Texas; and 

h) Woman Speak for Themselves.  

5. After discussing the possibility of filing a joint brief, it was 

determined that it was not practicable to do so, because Amici have unique interests 

in the legal issues presented on appeal. 
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6. Both present harm and current hardship affect the standing and 

ripeness analysis.  Clinton v. City of New York, 524 U.S. 417, 430–31 (1998); 

Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967).  Amici wish to file separately 

to demonstrate the various ways in which the Mandate impacts the operations, 

planning, and programming of Amici and other similarly situated Catholic 

organizations.   

7. Those impacts include factual situations specific to the Amici. 

8. To the best of the undersigned counsel’s knowledge, no other amicus 

curiae brief is covering the factual background discussed in this brief. 

9. Accordingly, it would not be practicable to file a joint brief with other 

interested parties. 
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 Washington, DC  20001 
 Telephone:  (202) 879-3939 
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Archdiocese:  Roman Catholic Archbishop of Washington, a   
    corporation sole 
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    Inc. 

CCA:    Consortium of Catholic Academies of the Archdiocese of 
    Washington, Inc. 

Colleges:    Wheaton College and Belmont Abbey College 
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Mandate:   A series of regulations and statutes that compels   
    employers to provide coverage for abortion-inducing  
    drugs, contraception, sterilization, and related education  
    and counseling 
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STATEMENT OF INTEREST OF THE AMICI CURIAE1 

Amici are Catholic entities that provide a wide range of spiritual, 

educational, and social services to residents in the greater Washington, D.C., 

community, Catholic and non-Catholic alike.  Roman Catholic Archbishop of 

Washington, a corporation sole (the “Archdiocese”), not only provides pastoral 

care and spiritual guidance to Catholics, but also serves individuals throughout the 

D.C. area through its schools and multiple charitable programs.  The Consortium 

of Catholic Academies of the Archdiocese of Washington, Inc. (“CCA”) and 

Archbishop Carroll High School, Inc. (“Archbishop Carroll”) educate a religiously 

and ethnically diverse student body consisting largely of inner-city children.   

Catholic Charities of the Archdiocese of Washington, Inc. (“Catholic Charities”), 

the largest nongovernmental social service provider in the region, offers a host of 

social services to thousands in need.  And Catholic University of America 

(“CUA”) offers its students a rigorous education, while serving the community 

through, inter alia, its research centers, intellectual offerings, and charitable 

outreach. 

                                           
1 All parties consent to the filing of this brief.  No party’s counsel authored 

this brief in whole or in part; no party or party’s counsel, or any person, other than 
the amici curiae or their counsel contributed money intended to fund the  
preparation or submission of this brief. 
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Amici are directly impacted by the regulations at issue here requiring the 

provision of coverage for abortion-inducing drugs, contraception, sterilization, and 

related education and counseling (the “Mandate”), and, like over fifty other 

Catholic organizations throughout the country, have filed their own lawsuit 

challenging its legality.2  As is the case with Belmont Abbey College and Wheaton 

College (collectively, the “Colleges”), the Mandate requires Amici to choose 

among: (1) facilitating services and speech that violate their religious beliefs; (2) 

attempting to qualify for a patently unconstitutional religious employer exemption; 

or (3) exposing themselves to devastating fines, thus putting all of their ministries 

and services at risk of reduction or elimination.3  Moreover, notwithstanding the 

                                           
2 See Roman Catholic Archbishop of Wash. v. Sebelius, No. 12-00815 

(D.D.C.); see also Archdiocese of St. Louis v. Sebelius, No. 4:12-cv-00924 (E.D. 
Mo.); Catholic Diocese of Biloxi, Inc. v. Sebelius, No. 1:12-cv-00158 (S.D. Miss.); 
Catholic Diocese of Nashville v. Sebelius, No. 12-0934 (M.D. Tenn.); Catholic 
Diocese of Peoria v. Sebelius, No. 1:12-cv-01276 (C.D. Ill.); Conlon v. Sebelius, 
No. 12-cv-3932 (N.D. Ill.); Diocese of Ft. Wayne-South Bend, Inc. v. Sebelius, No. 
1:12-cv-00159 (N.D. Ind.); Franciscan Univ. of Steubenville v. Sebelius, No. 2:12-
cv-00440 (S.D. Ohio); Roman Catholic Archdiocese of Atlanta v. Sebelius, No. 
1:12-cv-3489 (N.D. Ga.); Roman Catholic Archdiocese of N.Y. v. Sebelius, No. 12-
cv-2542 (E.D.N.Y.); Roman Catholic Diocese of Dallas v. Sebelius, No. 3:12-cv-
01589-B (N.D. Tex.); Roman Catholic Diocese of Ft. Worth v. Sebelius, No. 4:12-
cv-00314 (N.D. Tex.); Trautman v. Sebelius, No. 1:12-cv-00123 (W.D. Pa.); Univ. 
of Notre Dame v. Sebelius, No. 12-cv-253 (N.D. Ind.); Zubik v. Sebelius, No. 2:12-
cv-00676 (W.D. Pa.). 

3 The Government has moved to dismiss the Complaint in Amici’s case on 
justiciability grounds.  The issue has been fully briefed, though the Government 
has sought a stay of proceedings during the pendency of this litigation.   
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Government’s vague promises to change the Mandate at some time prior to August 

1, 2013, the Mandate is inflicting substantial harm on Amici and similar 

organizations right now. 

Accordingly, while Amici’s situations are distinct from those of the Colleges 

in that they present different factual circumstances, they nonetheless have a direct 

interest in how this Court resolves the pending appeal.  

STATEMENT OF THE CASE 

The Mandate requires group health plans to cover “[a]ll Food and Drug 

Administration approved contraceptive methods, sterilization procedures, and 

patient education and counseling for all women with reproductive capacity.”4  

Failure to provide the mandated coverage is punishable by annual fines of $2,000 

per employee, 26 U.S.C. § 4980H(a), (c)(1), or daily fines of $100 a day per 

beneficiary affected, id. § 4980D(b).  Although a narrow category of “religious 

employers” are exempt from the Mandate, that exemption only applies to 

“organization[s] that meet[] all of the following criteria”: 

(1) The inculcation of religious values is the purpose of the 
organization. 

                                           
4 Health Res. & Servs. Admin., Women’s Preventive Services: Required 

Health Plan Coverage Guidelines, http://www.hrsa.gov/womensguidelines/ (last 
visited Oct. 11, 2012); see also 75 Fed. Reg. 41,726 (July 19, 2010); 76 Fed. Reg. 
46,621 (Aug. 3, 2011).   
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(2) The organization primarily employs persons who share the 
religious tenets of the organization. 

(3) The organization serves primarily persons who share the 
religious tenets of the organization. 

(4) The organization is a nonprofit organization as described in 
section 6033(a)(1) and section 6033(a)(3)(A)(i) or (iii) of the 
Internal Revenue Code of 1986, as amended. 

76 Fed. Reg. 46,621, 46,626 (Aug. 3, 2011).  As numerous commentators have 

noted, Mother Teresa’s nuns would not qualify as a “religious employer” under 

this definition, since, like Amici and other Catholic organizations, they serve all in 

need without regard to their religious beliefs. 

Notwithstanding the public uproar in response to this indefensible rule, in 

February 2012, the Government finalized the narrow religious employer exemption 

“without change.”  77 Fed. Reg. 8725, 8728, 8730 (Feb. 15, 2012).  Meanwhile, it 

announced (1) a temporary safe harbor for certain religious employers, providing 

them “until August 1, 2013, to comply with the new law,”5 and (2) an intention to 

“propose and finalize a new regulation . . . address[ing] the religious objections of 

the non-exempted non-profit religious organizations.”6  The Government thereafter 

                                           
5 Press Release, U.S. Dep’t of Health & Human Servs., A Statement by U.S. 

Department of Health and Human Services Secretary Kathleen Sebelius (Jan. 20, 
2012), available at http://www.hhs.gov/news/press/ 2012pres/01/20120120 a.html.   

6 White House, Office of the Press Secretary, FACT SHEET: Women’s 
Preventive Services and Religious Institutions (Feb. 10, 2012), available at 
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issued an Advanced Notice of Proposed Rulemaking  (“ANPRM”) seeking 

comments on how to structure the “accommodation.”  77 Fed. Reg. 16,501 (Mar. 

21, 2012).   

 The ANPRM, however, does not change the Mandate, which is current law.  

Moreover, it explicitly indicates that it will not alter the narrow “religious 

employer” exemption.  See 77 Fed. Reg. at 16,501 (confirming that the ANPRM’s 

proposals apply only to “religious organization[s] that object[] to the coverage of 

contraceptive services for religious reasons and that [are] not exempt under the 

final regulations published February 15, 2012” (emphasis added)).  Instead, it is no 

more than an exercise in public brainstorming.  And while the ANPRM is short on 

details, none of its suggested “accommodations” would alleviate the burden that 

the Mandate imposes on Amici and others’ religious freedom.7  For example, the 

ANPRM proposes that insurers provide contraceptive coverage “for free” to the 

 
(continued…) 

 
http://www.whitehouse.gov/the-press-office/2012/02/10/fact-sheet-women-s-
preventive-services-and-religious-institutions. 

7 See, e.g., Comments of U.S. Conference of Catholic Bishops at 3, 10–18 
(May 15, 2012) (“[H]owever the term ‘religious organization’ is ultimately 
defined, the Administration’s suggested ‘accommodation’ for such organizations, 
as described in the ANPRM, will not relieve them from the burden on religious 
liberty that the mandate creates.”), available at http://www.usccb.org/about/ 
general-counsel/rulemaking/upload/comments-on-advance-notice-of-proposed-
rulemaking-on-preventive-services-12-05-15.pdf. 
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employees of objecting organizations.  But insurance companies do not provide 

services “for free” and, therefore, Amici’s “premiums will [necessarily] help pay 

for those items.”8  Consequently, they are still required to act in direct conflict with 

their religious beliefs by providing and/or facilitating the provision of coverage for 

abortion-inducing drugs, contraceptives, and sterilization.  As of the date of this 

filing, the Government has yet to announce any specific change to the Mandate. 

STATUTES AND REGULATIONS 

Applicable statutes and regulations have been filed  in a separately bound 

addendum with the Brief for Appellants.  

INTRODUCTION AND SUMMARY OF ARGUMENT 

The Mandate and its narrow “religious employer” exemption are 

indefensible under the Religious Freedom Restoration Act, 42 U.S.C. § 2000bb-

1(b), and the First Amendment to the United States Constitution.  By imposing 

millions of dollars in fines on entities for refusing to take action antithetical to their 

sincerely held religious beliefs, the Government has plainly placed “substantial 

pressure on . . . adherent[s] to modify [their] behavior and to violate [their] 

beliefs.”  Thomas v. Review Bd. of the Ind. Employment Sec. Div., 450 U.S. 707, 

718 (1981).  The Government can hardly claim that this substantial burden is 

justified by a compelling interest where it has exempted tens of millions of 

                                           
8 Comments of U.S. Conference of Catholic Bishops, supra note 7, at 3. 
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individuals from preventive care coverage, 75 Fed. Reg. at 41732 9 ; see also 

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546–47 

(1993) (“Where government restricts only conduct protected by the First 

Amendment and fails to enact feasible measures to restrict other conduct producing 

substantial harm or alleged harm of the same sort, the interest given in justification 

of the restriction is not compelling.”), and admits that contraceptives are widely 

available and covered by “over 85 percent of employer-sponsored health insurance 

plans,” 75 Fed. Reg. at 41,732; Press Release, U.S. Dep’t of Health & Human 

Servs., supra note 5; see also Brown v. Entm’t Merchs. Ass’n, 131 S. Ct. 2729, 

2741 & n.9 (2011) (“[T]he government does not have a compelling interest in each 

marginal percentage point by which its goals are advanced.”).  Nor can it claim 

that it has employed the least restrictive means to accomplish its goals, as the 

Government could easily provide or subsidize contraceptive coverage itself, 

instead of forcing religious organizations like Amici to violate their consciences.  

See generally Newland v. Sebelius, No. 1:12-cv-1123, 2012 WL 3069154 (D. Colo. 

July 27, 2012) (reasoning, in the context of a for-profit entity, that the Mandate 

                                           
9 For example, so-called “grandfathered” plans do not have to cover the 

objectionable products and services.  This exemption encompasses “over 190 
million health plan participants and beneficiaries.”  Newland v. Sebelius, No. 1:12-
CV-1123, 2012 WL 3069154, at *7 (D. Colo. July 27, 2012). 
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was not justified by a compelling interest and was not the least restrictive means to 

achieve the Government’s ends). 

Nonetheless, the Mandate and its narrow “religious employer” exemption 

are the law.  As such, they presently impose significant, concrete harms on Amici 

and other religious organizations, which must structure and run their operations in 

accordance with existing law.  Indeed, the Government itself acknowledged as 

much when it promulgated the Mandate, explaining that it was bypassing notice-

and-comment rulemaking precisely because  the “requirements in the interim final 

regulations require significant lead time in order to implement.”  75 Fed. Reg. at 

41,730.  The Archdiocese, for example, must begin budgeting for its July 2013 

fiscal year in the very near future, including preparing to pay the millions of dollars 

in penalties it will be subject to regardless of whether it continues to provide health 

insurance to its employees without the objectionable coverage or drops its 

insurance coverage altogether—the only two options available consistent with its 

sincerely held religious beliefs. 

The Government’s only argument is that organizations like the Colleges and 

Amici should not begin planning now because the Government has promised to 

make some unspecified change to the law by August 1, 2013—the day the safe 

harbor expires.  But as Amici explain below, that argument asks objecting 

organizations to wager their religious convictions and financial viability on the 
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hope that the ANPRM will resolve their concerns.  If on August 1 the Government 

does not eliminate the burden on Amici’s religious beliefs, they will not be 

prepared to pay the millions of dollars in penalties that will result from acting in 

accordance with their faith.  They will, therefore, be required to either violate the 

law or violate their consciences.  It would be the height of recklessness for Amici 

to accept the Government’s wager under any circumstances.  But it would be 

particularly reckless here, since, as Amici and other entities have explained, none 

of the various proposals set forth in the ANPRM would, in fact, alleviate the 

burden on objecting organizations’ religious beliefs. 

Needless to say, this is not what the law requires.  Religious organizations 

like Amici must structure their affairs in accordance with existing law.  However, 

they are not required to risk violating their sincerely held religious beliefs on the 

speculative hope that the Government will change existing law to eliminate its 

illegal burden on those beliefs.  In this respect, the Government’s argument is 

precisely backwards: it is the Government’s position, not that of the Colleges, that 

rests on pure speculation.  The harm imposed by the Mandate and its narrow 

religious employer exemption, in contrast, is current and palpable.   

Accordingly, the Government’s claim that the Colleges’ challenges to the 

Mandate are not justiciable should be resoundingly rejected. 
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ARGUMENT 

I. THE MANDATE IMPOSES CURRENT HARM ON AMICI AND 
OTHER SIMILARLY-SITUATED RELIGIOUS ORGANIZATIONS. 

The Colleges persuasively demonstrate the harm that the Mandate currently 

imposes upon them.  Amici wish to amplify this argument by detailing the myriad 

ways in which the Mandate harms them and other similarly-situated religious 

entities, as demonstrated in the attached affidavits that have been filed in Amici’s 

case in the district court.10  These ongoing, concrete harms easily demonstrate that 

challenges to the Mandate are justiciable right now. 

First, the Mandate requires Amici and other similarly-situated organizations 

to pay massive fines in order to comply with their religious beliefs.  For example, 

under the Mandate, the Archdiocese must either (1) provide its employees with 

health insurance that excludes the objectionable coverage, in which case it will be 

subject to an annual fine of as much as $76.65 million or (2) drop its health 

insurance plan altogether, in which case it will not only be in violation of its moral 

commitment to its employees, but in addition, will be subject to an annual fine of 

                                           
10 See generally Affidavit of Thomas Duffy (“Duffy Aff.”), attached as Ex. 

A; Affidavit of Cynthia DeSimone (“DeSimone Aff.”), attached as Ex. B; 
Affidavit of Matthew Houle (“Houle Aff.”), attached as Ex. C;  Affidavit of 
Marguerite Conley (“Conley Aff.”), attached as Ex. D;  Affidavit of Mary Beth 
Blaufuss (“Blaufuss Aff.”), attached as Ex. E;  Affidavit of Msgr. John Enzler 
(“Enzler Aff.”), attached as Ex. F;  Affidavit of Frank G. Persico (“Persico Aff.”), 
attached as Ex. G. 
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as much as $4 million.  Duffy Aff. ¶¶ 10–11.  Being forced to pay these multi-

million-dollar fines could “require massive cuts in programming and the 

elimination of a significant number of jobs.”  Id. ¶¶ 8, 22.  The other Amici face 

the same predicament.  See, e.g., Conley Aff. ¶¶ 10, 16–18 (CCA); Blaufuss Aff. ¶ 

16 (Archbishop Carroll); Enzler Aff. ¶¶ 13 (Catholic Charities); Persico Aff. ¶ 14 

(CUA).    

Consequently, Amici must begin budgeting for these crippling fines now or 

in the near future.  The Archdiocese, for example, operates under a July fiscal year.  

As a result, its July 2013-July 2014 budget must account for the massive fines that 

will begin to accrue on January 1, 2014.  The July 2013 budget, however, must be 

finalized by July 1, 2013.  Duffy Aff. ¶¶ 17–27.  This means that the budgeting 

process must begin long before that.  Indeed, as the Archdiocese explains, in order 

to budget for these crippling fines by July 1, 2013, it needs to undertake all of the 

following steps: 

 Obtain, if possible, the services of a consultant to assist with long-
term strategic planning, including preparing a request for proposal, 
submitting it to members of the consulting market, analyzing any 
responses, interviewing the leading candidates, and negotiating a final 
agreement, see id. ¶ 23;  

 Determine how the fines will be paid, including assessing whether 
programs and services will be cut or curtailed, and setting tuition rates 
at Archdiocesan schools, see  id. ¶¶ 14, 20, 22; 
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 Assess what portion of the fines incurred by affiliated entities whose 
employees receive health insurance through the Archdiocesan health 
plan will be paid by the Archdiocese, see  id. ¶ 24;   

 Obtain the canonically required approval of the Budget Subcommittee 
of the Archdiocesan Finance Council, and then the full Finance 
Council, preparing and distributing relevant material sufficiently far in 
advance that members of the Council have adequate time to review, 
discuss, and assess, see  id. ¶ 16; 

 Obtain the approval of the Archbishop of Washington, his 
Administrative Board (which consists of the senior staff of the 
Archdiocese), and the Archdiocesan Priest Council, see  id. ¶ 17; and 

 Obtain the canonically required approval of the College of Consultors, 
a consultative body consisting of members of the clergy who advise 
the Archbishop, because payment of the fines would constitute an “act 
of extraordinary administration” under Canon Law, see  id. ¶ 30.  

The Archdiocese therefore must begin this budgeting process at least by November 

2012.  See  id. ¶ 14, 17–27.  Amici CCA, Archbishop Carroll, Catholic Charities, 

and CUA likewise must begin their budgeting process now or in the very near 

future.  See Conley Aff. ¶ 14 (December); Blaufuss Aff. ¶ 17 (December); Enzler 

Aff. ¶ 16 (January); Persico Aff. ¶ 11 (October).  Here, however, the Government 

has done nothing more that promise some unspecified, speculative change to the 

Mandate by August 1, 2013—after these budgeting processes have already 

concluded. 

Second, wholly apart from budgeting for these massive fines, Amici and 

other organizations must plan for how they will respond to the Mandate for health 

plan years that fall outside the temporary safe harbor.  Health plans do not take 
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shape overnight, but require significant advance planning, analysis, and 

negotiations.  Newland, 2012 WL 3069154, at *4; see also Retail Indus. Leaders 

Ass’n v. Fielder, 475 F.3d 180, 188 (4th Cir. 2007) (concluding a claim was ripe 

where plaintiff had to “alter its internal accounting procedures and healthcare 

spending now”).  The inability to make informed decisions regarding the status and 

content of their health plans, moreover, undermines the ability of Amici and other 

organizations to recruit and retain employees.  Conley Aff. ¶¶ 13, 21; Blaufuss Aff. 

¶¶ 14–15.   

Nor can the Government dispute the fact that such advance planning is 

necessary.  To the contrary, in order to promulgate the Mandate without notice-

and-comment rulemaking, the Government explicitly claimed that the 

“requirements in the interim final regulations require significant lead time in order 

to implement.”  75 Fed. Reg. at 41,730.  The Government thus gave health plans a 

year to comply with the preventive-care guidelines under which the Mandate was 

enacted.  See, e.g., id. at 41,760.  Here, in contrast, it has done no more than 

promise some unspecified change by August 1, 2013—the same day the safe 

harbor expires and just five months before Amici’s January 1, 2014 plan years 

begin. 

Third, the Mandate currently puts objecting organizations at a competitive 

disadvantage in recruiting, hiring, and retaining employees, volunteers, and 
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students.  Duffy Aff. ¶¶ 34–35; Houle Aff. ¶¶ 7–14; Conley Aff. ¶¶ 12–13; 

Blaufuss Aff. ¶¶ 12–15; Enzler Aff. ¶¶ 11–12; Persico Aff. ¶ 13.  “[T]wo key 

factors” in recruiting new and retaining existing employees “are (1) the employer’s 

financial strength, and (2) the ability to offer and provide health benefits to current 

and prospective employees . . .  . [A]ny uncertainty regarding these factors 

undermines [Amici’s] ability to retain existing employees and recruit new ones.”  

Duffy Aff. ¶ 34; Houle Aff. ¶ 7; Conley Aff. ¶ 12; Blaufuss Aff. ¶ 12.  The 

uncertainty triggered by the Mandate thus currently places Amici and similar 

entities “at a competitive disadvantage . . . relative to employers who do not have 

religious objections to the Mandate.”  Duffy Aff. ¶ 35; Houle Aff. ¶ 14; Conley 

Aff. ¶ 12; Blaufuss Aff. ¶ 13; Enzler Aff. ¶ 11; see also Persico Aff. ¶ 13.   

Indeed, job applicants have already begun to inquire “how the employee 

health benefits offered by the Archdiocese will be affected by the Mandate,” and 

since the Mandate was introduced, the Archdiocese has experienced an 

“unprecedented number of ‘no shows’” at interviews.  Houle Aff. ¶¶ 11–14.  

Likewise, “[s]everal [current] employees have already approached [Catholic 

Charities’] HR staff and said that if [the organization] eliminates its employee 

health plan, they will quit and find employment elsewhere.”  Enzler Aff. ¶ 12.  And 

CCA and Archbishop Carroll, which retain employees on a year-to-year basis, 

must be prepared to inform their teachers and staff by early 2013 of any substantial 
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changes to their healthcare benefits for the upcoming school year as a result of the 

Mandate.  Conley Aff. ¶ 13; Blaufuss Aff. ¶ 14.  “The departure of employees that 

is likely to occur if [they] remain[] incapable of affirming . . . that [they] will 

continue to provide health benefits would devastate [the schools].”  Blaufuss Aff. 

¶ 15; see also Conley Aff. ¶ 21.  Consequently, the “existence of the Mandate . . . 

has already impacted the Archdiocese’s hiring, and it will continue” to do so with 

“catastrophic” results.  Houle Aff. ¶ 14.  

Finally, the Mandate also has a present, concrete impact on staffing 

resources.  For example, “the Archdiocese has expended voluminous resources in 

studying, commenting on, and responding to” the Mandate.  DeSimone Aff. ¶ 8.  

Archdiocesan employees “have devoted approximately 600 hours in determining 

the Archdiocese’s obligations under the Mandate and shaping its response.”  Id. 

¶ 9; see also id. ¶¶ 10–14.  Indeed, because the Archdiocese’s legal staff have been 

“forced to divert such a large portion of [their] attention to the Mandate,” 

“[n]umerous legal matters have had to be handled by outside firms, at a 

considerable expense.”  Id. ¶15. 

As the foregoing demonstrates, the Government cannot seriously dispute 

that the Mandate is currently imposing, and, absent judicial intervention, will 

continue to impose, these concrete and substantial harms on Amici and other 

similarly-situated organizations.   
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II. THE GOVERNMENT’S STATEMENT THAT IT MIGHT CHANGE 
THE LAW IN UNSPECIFIED WAYS DOES NOT ELIMINATE THE 
CONCRETE HARMS THE MANDATE CURRENTLY IMPOSES. 

The Government does not dispute the existence of the harms described 

above.  Instead, it argues that these injuries are essentially self-inflicted, because 

the Government has expressed an intent to implement some unspecified change to 

the Mandate by August 1, 2013—the day the safe harbor expires.  The Government 

promises that this unspecified change will almost certainly eliminate any burden on 

Amici’s religious beliefs and, therefore, that Amici and other organizations need 

not do anything until August 1, 2013, when they will learn, for the first time, the 

final content of the Government’s supposed accommodation.  This argument is 

specious.  The Mandate is current law.  Contrary to the Government’s assertions, 

private parties are not required to engage in reckless conduct on the speculative 

hope that the Government will change that law in a way that eliminates its illegal 

and unconstitutional burden.  

A. The Government’s Position Would Require Amici and Other 
Organizations to Engage in Reckless Behavior. 

The Government’s position would require Amici and other religious 

organizations to risk not just their money, but their religious commitments, on the 

speculative hope that the Government will change the law to eliminate the burden 
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that it currently imposes on religious freedom.  For Amici and other organizations 

to accept this wager, however, would be utterly reckless. 

Indeed, the implication of the Government’s position is astounding.  In the 

Government’s view, the Archdiocese  should not budget for the payment of 

millions of dollars in fines because the Government might change the law in a way 

that would render those fines inapplicable.  But suppose, for example, that the 

Archdiocese were to accept that wager and, on August 1, 2013, the Government 

did not eliminate the burden on the Archdiocese’s religious beliefs—either because 

it decided not to change the law at all, or because it adopted one of the wholly 

inadequate ideas mentioned in the ANPRM.  At that point, the Archdiocese would 

not be prepared to pay the penalty, having decided not to budget for that expense 

based on the Government’s “assurance” that it would solve the problem.  The 

Archdiocese, therefore, would have two choices:  (1) violate the law, or (2) violate 

its sincerely held religious beliefs.  The other Amici face the same dilemma. 

It would reckless for Amici to accept this wager under any circumstance.  

But it would be particularly reckless to accept that wager here, since the 

Government has repeatedly ignored religious organizations’ objections to the 

Mandate, including in the ANPRM.  Indeed, when the Government first 

promulgated the initial version of the Mandate, it was specifically warned that 

defining “preventive care” to include abortion-inducing drugs, contraceptives, and 
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sterilization would  intrude on the sincerely held beliefs of religiously affiliated 

organizations.11  Undeterred, the Government not only defined preventive care to 

include abortion-inducing drugs, contraceptives, and sterilization, but also issued a 

patently unconstitutional religious employer exemption that, in the Government’s 

own words, was intended to protect only “the unique relationship between a house 

of worship and its employees in ministerial positions.”  76 Fed. Reg. at 46,623.   

Once it became apparent that numerous organizations would be forced to 

provide coverage that violated their religious beliefs, the Government was flooded 

with hundreds of thousands of additional comments on the Mandate and its 

patently unconstitutional religious employer exemption.  77 Fed. Reg. at 8726.  

This included comments from the Archdiocese, the U.S. Conference of Catholic 

Bishops, and numerous other religious organizations.12  Despite the President’s 

reported personal assurance to Cardinal Timothy Dolan, the President of the 

Conference, that he would not allow “the administration to do anything to impede 

                                           
11 See, e.g., Comments of U.S. Conference of Catholic Bishops at 5–6 (Sept. 

17, 2010), available at http://old.usccb.org/ogc/preventive.pdf.         
12 See, e.g., Comments of U.S. Conference of Catholic Bishops (Aug. 31, 

2011), available at http://www.usccb.org/about/general-counsel/rulemaking/ 
upload/comments-to-hhs-on-preventive-services-2011-08.pdf; Comments of 
Archdiocese of Washington (Sept. 30, 2011), available at http://www.dol.gov/ 
ebsa/pdf/1210-AB44a-14694.pdf. 
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[the] work” of the Catholic Church, the Government refused to change the law.13  

Instead, the Government  merely issued a press release stating that it would delay 

enforcement against certain religious organizations for an additional year.14  As 

Cardinal Dolan noted, that release effectively gave objecting religious institutions 

“a year to figure out how to violate [their] consciences.”15 

This affront to religious liberty led to even more public outcry, including 

from some of the Administration’s staunchest supporters.16  It was only at this 

point that the Government announced an intention to amend the Mandate in some 

unspecified way by August 1, 2013.  The Government, however, made clear that it 

would not change the narrow “religious employer” exemption.  77 Fed. Reg. at 

8730 (finalizing the religious employer exemption “without change”).  And as for 

the promised changes to the Mandate, the only proposals suggested in the ANPRM 

are wholly inadequate: as Amici and other religious organizations—including 

                                           
13 James Taranto, When the Archbishop Met the President, Wall St. J., Mar. 

13, 2012, available at http://online.wsj.com/article/SB1000142405270230 
3816504577311800821270184.html. 

14 Press Release, U.S. Dep’t of Health & Human Servs., supra note 5.   
15 Press Release, U.S. Conference of Catholic Bishops, U.S. Bishops Vow to 

Fight HHS Edict (Jan. 20, 2012), available at http://www.usccb.org/news/2012/12-
012.cfm. 

16 See, e.g., E.J. Dionne, Jr., Obama’s Breach of Faith over Contraceptive 
Ruling, Washington Post, Jan. 29, 2012, available at http://www.washingtonpost 
.com /opinions/obamas-breach-of-faith-over-contraceptive-ruling/2012/01/29/ 
gIQAY7V5aQ_story.html. 
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some who initially supported the so-called “accommodation”—have explained, 

none of the ANPRM’s proposals would alleviate the burden on religious liberty.17    

Against this backdrop, the Government now speculates that it may make 

some other unspecified change—one not in the ANPRM or any other official or 

unofficial document—that, unlike everything that has occurred to date, will solve 

the problem.  And on the basis of this speculation alone, it argues that Amici and 

other religious organizations should ignore the fines required by existing law and, 

instead, put at risk their most sincerely held religious beliefs.  Needless to say, the 

Government can cite no principle of logic or law that requires religious entities like 

Amici to engage in such utterly reckless conduct.  To the contrary, as explained 

immediately below, well-established law aligns with basic common sense. 

B. The Law Does Not Require Private Parties to Engage in Reckless 
Behavior in the Speculative Hope That the Government Will 
Change the Law. 

Private parties like Amici must structure their affairs in accordance with the 

law as it currently exists.  If that law imposes concrete harms—as the Mandate 

                                           
17 See Comments of U.S. Conference of Catholic Bishops, supra note 7; see 

also Comments of the Catholic Health Association at 2 (June 18, 2012) (“While 
[the ANPRM] seemed at the time to be a good first step, our examination and 
study of the . . . ANPRM has not relieved our initial concerns.  Accordingly, for 
the reasons set forth below, we continue to believe that it is imperative for the 
Administration to abandon the narrow definition of ‘religious employer’ . . . .”), 
available at http://images.magnetmail.net/images/clients/CAHA/attach/ 
061512CHAComments_ANPRM_WomensPreventiveServices.pdf. 
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plainly does—private parties are entitled to challenge it in court.  Of course, if the 

Government thereafter actually changes the law, it could render an existing lawsuit 

moot.  But as this Court and other courts have held repeatedly, the speculative 

possibility that the Government might change the law in the future does not 

undermine a challenge to that law as it exists today.  See Clinton v. City of New 

York, 524 U.S. 417, 430–31 (1998) (concluding that the possibility that an agency 

might waive liability imposed by existing law did not undermine standing); 

Albertson v. Subversive Activities Control Bd., 382 U.S. 70, 77 (1965) (“[T]he 

mere contingency that [an agency] might revise the regulations at some future time 

does not render premature [a] challenge to the existing requirements.”); Thomas 

More Law Ctr. v. Obama, 651 F.3d 529, 537 (6th Cir. 2011) (noting that a 

potential change in the law is “not the kind[] of future development[] that enter[s] 

into the imminence inquiry” for standing purposes); Appalachian Power Co. v. 

EPA, 208 F.3d 1015, 1022 (D.C. Cir. 2000) (“[T]hat a law may be altered in the 

future has nothing to do with whether it is subject to judicial review at the 

moment.”).18  This is true regardless of whether the law is analyzed under 

principles of standing or ripeness. 

                                           
18 This is black-letter law.  See, e.g., La. Pub. Serv. Comm’n v. FERC, 522 

F.3d 378, 398 (D.C. Cir. 2008) (per curiam) (stating that the government’s plan to 
“again address th[e] issue[,]” “cannot transform [a] long-final order[] into [a] 
conditional one[]”); Gen. Elec. Co. v. EPA, 290 F.3d 377, 380 (D.C. Cir. 2002) 
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For example, in Clinton, the Supreme Court held that New York could 

challenge the President’s decision to veto a provision eliminating its obligations to 

return funds to the Government.  Under the law as it existed, New York was liable 

for the funds.  The fact that a government agency was considering a waiver of that 

obligation was of no moment; the existing liability impacted New York’s present 

“borrowing power, financial strength, and fiscal planning.”  Clinton, 524 U.S. at 

431.  Thus, even a “substantial contingent liability immediately and directly” 

conferred standing.  Id.  Just as the Supreme Court did not force New York to bet 

on obtaining a waiver from liability from the government, id. at 430–31, this Court 

should not require Amici, and other similarly situated entities to stake their fiscal 

 
(continued…) 

 
(rejecting EPA’s argument that its “Guidance Document [was] not final because it 
[was] subject to change,” noting that, “[i]f the possibility (indeed, the probability) 
of future revision in fact could make agency action non-final as a matter of law, 
then it would be hard to imagine when any agency rule . . . would ever be final”); 
Tex. Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 410–11 n.11 (5th Cir. 
1999) (rejecting FCC’s argument that case was unripe because “of [a] Joint 
Board’s Second Recommended Decision” that “advised the agency to make 
substantial revisions” to the challenged order); Pub. Serv. Co. of N.H. v. Patch, 167 
F.3d 15, 24 (1st Cir. 1998) (rejecting argument that case was not ripe based on 
“ongoing Commission proceedings” that could change the “Final Plan and 
implementing orders”); Powder River Basin Res. Council v. Babbitt, 54 F.3d 1477, 
1484 (10th Cir. 1995) (rejecting argument that case was unripe “because the state 
had initiated proceedings to change [the challenged statute]”); Am. Paper Inst., Inc. 
v. EPA., 996 F.2d 346, 355 n.8 (D.C. Cir. 1993) (rejecting argument that case was 
unripe based on fact that EPA was “currently considering” changes to its 
regulations because those regulations were still the law). 
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and moral future on hypothetical changes that may or may not be made as a result 

of the ANPRM.   

This Court’s decision in CSI Aviation Services, Inc. v. U.S. Department of 

Transportation, 637 F.3d 408 (D.C. Cir. 2011), also amply illustrates these 

principles.  Taking a strikingly similar approach to the matter at hand, the 

Government in that case granted the plaintiff a temporary exemption from existing 

law (in the form of a final agency action) that would have put it out of business, 

and promised to hold a rulemaking on the subject.  Id. at 411, 414.  Analyzing the 

Government’s proffered safe harbor and proposed rulemaking under the rubric of 

mootness, rather than ripeness, this Court held that the agency’s action was 

reviewable, as the Government’s intent to delay enforcement and to modify 

existing law offered “nothing more than the mere possibility” of relief.  Id. at 411–

14.  The same, of course, is true here. 

Indeed, the principal case upon which the Government and the district courts 

below relied—American Petroleum Institute v. EPA, 683 F.3d 382 (D.C. Cir. 

2012)—in fact confirms the general rule discussed above as well as the 

inapplicability here of the narrow, factbound exception to that general rule.  In 

American Petroleum, the Court addressed a 2008 final rule, wherein the EPA 

adopted exclusions from the definition of hazardous waste (and the regulations that 

apply to it) that did not include “spent refinery catalysts.”  Id. at 385.  When 

USCA Case #12-5273      Document #1399367            Filed: 10/12/2012      Page 39 of 114



 

24 
 

 

issuing the final rule, the EPA noted that it would address whether those catalysts 

should be exempted in a proposed rulemaking.  Id.  The petitioner (an entity 

seeking an exemption for the catalysts) and the Sierra Club challenged the rule.  

The EPA settled with the Sierra Club, agreeing to propose a new rule to remedy 

the Sierra Club’s concerns by June 30, 2011.  Id. at 386.  The EPA then actually 

proposed a rule that completely rewrote the final rule.  Id. 

In addressing the Government’s ripeness challenge, the court expressly 

noted the general rule that an agency cannot “stave off judicial review of a 

challenged rule simply by initiating a new proposed rulemaking that would amend 

the rule in a significant way.”  Id. at 388.  Instead, it found that the case’s unique 

facts called for a narrow exception, since (1) the agency had issued an actual 

proposed rule; (2) the agency’s rulemaking was not subject to its discretion but 

resulted from a binding settlement agreement that required it “to take final action” 

by a specific date; and (3) the agency’s proposed rule was a “complete reversal of 

course.”  Id. at 388–89 (emphasis added).  Indeed, confirming the narrowness of 

the exception it was applying, the court did not even dismiss the case.  Instead, it 

held the case “in abeyance pending resolution of the proposed rulemaking, subject 

to regular reports from [the agency] on its status.”  Id. at 389.   

As the foregoing discussion demonstrates, the narrow exception applied in 

American Petroleum has no bearing in this case: (1) there is no actual proposed 
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rule here, just a public brainstorming session; (2) the Government is not required 

by a settlement agreement or otherwise to change the law, and, indeed, is 

defending the substance of existing law in other similar litigation, see e.g., O’Brien 

v. U.S. Dep’t of Health & Human Servs., No. 4:12-CV-476, 2012 WL 4481208 

(E.D. Mo. Sept. 28, 2012); Newland, 2012 WL 3069154;  and (3) the Government 

has not even suggested that any accommodation will constitute a reversal in 

course, but rather, has put forward nothing but a series of unacceptable “ideas.”  

Consequently, as American Petroleum makes clear, here, the general rule, not the 

narrow exception, applies:  the Government cannot “stave off judicial review of a 

challenged rule simply by initiating a new proposed rulemaking that would amend 

the rule in a significant way.”  683 F.3d at 388.   

Accordingly, given the concrete harms that existing law—in the form of the 

Mandate and “religious employer” exemption—currently imposes on Amici and 

other similarly-situated religious entities, the speculative possibility that the 

Government will change that law in a way that eliminates the burden on these 

organizations does not render challenges to that law non-justiciable.  

III. CHALLENGES TO THE “RELIGIOUS EMPLOYER” EXEMPTION 
ARE CLEARLY JUSTICIABLE. 

Finally, wholly apart from the challenge to the Mandate, the Colleges, like 

Amici, also have raised separate challenges to the “religious employer” exemption.  
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See 1st Amend. Compl. ¶¶ 137–62, 176–80, Belmont Abbey Coll. v. Sebelius, No. 

11-1989 (D.D.C. Mar. 20, 2012); Compl. ¶¶ 154–83, 197–201, Wheaton Coll. v. 

Sebelius, No. 12-1169 (D.D.C. July 18, 2012); Compl. ¶¶ 213–47, Roman Catholic 

Archbishop of Wash. v. Sebelius, No. 12-00815 (D.D.C. May 21, 2012).  The 

ANPRM, however, does not even purport to propose changes to this exemption.  

And the fact that these challenges are justiciable likewise counsels in favor of 

hearing the entire case.  13B Charles A. Wright et al., Federal Practice & 

Procedure § 3532.6 (“[O]nce one issue is found ripe, the interests of the court, the 

agency, and the parties may be better served by finding ripe a related issue.”).   

In the court below, the Government’s only response, made for the first time 

at oral argument, was that the ANPRM does not “foreclose” the possibility of a 

change to the “religious employer” exemption.  Wheaton Coll. v. Sebelius, No. 12-

1169 (ESH), 2012 BL 216774, at *9 n.11 (D.D.C. Aug. 24, 2012).  This new and 

inconsistent position, however, has never been formally recognized by the 

Government in the ANPRM or any other publication.  More importantly, this post-

hoc litigation position simply underscores the fatal flaw in all of the Government’s 

arguments: if accepted, federal regulations would never be subject to challenge, 

since the Government never “forecloses” the possibility of regulatory change. 

The Government’s consistent public position, outside of litigation, is that the 
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narrow religious employer exemption is final; at most, it has speculated that it 

would provide some unspecified accommodation for non-exempt religious 

organizations.  The ANPRM thus provides that an “accommodation,” whose terms 

are still not written, will be available only to “a religious organization that objects 

to the coverage of contraceptive services for religious reasons and that is not 

exempt under the final regulations published February 15, 2012.”  77 Fed. Reg. at 

16,501 (emphasis added).19  Indeed, this is also the position that the Government 

took in these very cases.20  Thus, the separate challenges to the “religious 

employer” exemption plainly are justiciable. 

The Belmont Abbey  court did not address this issue at all.  And in Wheaton, 

                                           
19 See 77 Fed. Reg. at 16,503 (describing one of the accommodations’ two 

goals as “accommodating non-exempt, non-profit religious organizations’ religious 
objections to covering contraceptive services” (emphasis added)); id. (“[I]n order 
to accommodate non-exempt, non-profit religious organizations with religious 
objections to such coverage.” (emphasis added)); id. (“The Departments indicated 
their intent to develop policies to achieve the same goals with respect to self-
insured group health plans sponsored by non-exempt, non-profit religious 
organizations with religious objections to contraceptive coverage.” (emphasis 
added)); id. at 16,504 (“with respect to non-exempt, non-profit religious 
organizations” (emphasis added)); id. (“the accommodation to be made with 
respect to non-exempted, non-profit religious organizations” (emphasis added)). 

20 See Mot. to Dismiss for Lack of Jurisdiction the First Amended Complaint 
at 2, Belmont Abbey Coll. v. Sebelius, No. 11-1989 (D.D.C. Apr. 5, 2012) 
(describing the ANPRM as an attempt to accommodate “non-exempt, non-
grandfathered religious organizations’ religious objections”); Mot. to Dismiss for 
Lack of Jurisdiction at 2, Wheaton Coll. v. Sebelius, No. 12-1169 (D.D.C. Aug. 10, 
2012) (same). 
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the court rejected this argument based on the Government’s assertion—made, for 

the first time, during oral argument—that the ANPRM did not “foreclose” the 

possibility that it would change the “religious employer” exemption.  Wheaton, 

2012 BL 216774, at *9 n.11.  This holding is, of course, consistent with the 

Government’s entire theory of justiciability in this case—that the possibility of 

regulatory change renders a challenge to existing law non-justiciable.  But it also 

underscores why that entire theory is incorrect.  After all, all laws are subject to 

change—including, even, the Constitution.  But the fact “that a law may be altered 

in the future has nothing to do with whether it is subject to judicial review at the 

moment.”  Appalachian Power Co., 208 F.3d at 1022.  This black-letter principle, 

however, would be a dead letter if, as the Government asserts, a challenge to 

existing law is not justiciable simply because the Government has not “foreclosed” 

the possibility of a change in law.  If accepted, no law could ever be challenged 

because all laws are subject to change.  Fortunately, that is not the system created 

by our Constitution. 

Accordingly, because they challenge provisions not addressed by the 

ANPRM, the Colleges’ claims regarding the  religious employer exemption can 

clearly proceed.  And the justiciability of those claims also counsels against 

dismissing the remainder of the Colleges’ complaints.  Wright et al., supra, § 
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3532.6.21 

CONCLUSION 

 For the reasons stated above, the Court should reverse the judgments below 

and remand for proceedings on the merits.  If, however, the Court concludes that 

this case is not justiciable, it should clarify that it is not opining on other cases 

currently pending in the court below, including the one brought by Amici, which 

involves a different set of facts and a different factual record, including the detailed 

affidavits cited herein (and attached hereto). 

 
October 12, 2012 Respectfully submitted, 
 
 /s/ Noel J. Francisco ____________  
 NOEL J. FRANCISCO   
 JONES DAY 
 51 Louisiana Ave. N.W. 
 Washington, DC  20001 
 Telephone:  (202) 879-3939 

      Email:  njfrancisco@jonesday.com 

      Counsel for Amici 

                                           
21 For similar reasons, nothing about the ANPRM process will change the 

Government’s past violations of the APA and the injuries they have caused.  Thus, 
the harms and injuries underlying the Colleges’ APA claims are actual and 
concrete and should be allowed to proceed.  See 1st Amend. Compl. ¶¶ 181–207, 
Belmont Abbey Coll. v. Sebelius, No. 11-1989 (D.D.C. Mar. 20, 2012); Compl. ¶¶ 
202–228, Wheaton Coll. v. Sebelius, No. 12-1169 (D.D.C. July 18, 2012). 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROMAN CATHOLIC ARCHBISHOP OF
WASHINGTON, a corporation sole; THE
CONSORTIUM OF CATHOLIC
ACADEMIES OF THE ARCHDIOCESE
OF WASHINGTON, INC.; ARCHBISHOP
CARROLL HIGH SCHOOL, INC.;
CATHOLIC CHARITIES OF THE
ARCHDIOCESE OF WASHINGTON,
INC.; and THE CATHOLIC
UNIVERSITY OF AMERICA,

Plaintiffs,

v.

KATHLEEN SEBELIUS, in her official
capacity as Secretary of the U.S.
Department of Health and Human
Services; HILDA SOLIS, in her official
capacity as Secretary of the U.S.
Department of Labor, TIMOTHY
GEITHNER, in his official capacity as
Secretary of the U.S. Department of
Treasury; U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES; U.S.
DEPARTMENT OF LABOR; and U.S.
DEPARTMENT OF TREASURY,

Defendants.

Civil Action No. 12-cv-00815

AFFIDAVIT OF THE ARCHDIOCESE OF WASHINGTON

I, Matthew Houle, being duly sworn, declare and state as follows:

1. I am over the age of 21 and competent to make this declaration. I

submit this affidavit in support of Plaintiffs' Opposition to Defendants' Motion to Dismiss in

the above-captioned matter.
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2. I serve as the Director of Talent Selection within the Department of

Human Resources at the Archdiocese of Washington (hereinafter "the Archdiocese"). I have

been so employed since August 2011.

3. Prior to my employment at the Archdiocese, I worked in the field of

talent recruitment in various locations on the Eastern Seaboard for over two decades.

4. In addition to my official position at the Archdiocese, I also serve as a

Deacon in the Roman Catholic Church.

5. I am very familiar with the process by which the Archdiocese screens

and hires its employees. The facts set forth herein are based upon my personal knowledge and

information available to me in the above-referenced capacity, and if I were called upon to

testify to them, I could and would competently do so.

6. In my capacity as the Director of Talent Selection for the Archdiocese,

I am responsible for overseeing the recruiting and hiring of employees at the Archdiocese's

Central Pastoral Administration (Archdiocesan "headquarters," essentially.) I occasionally

also assist the parishes of the Archdiocese with their hiring.

7. The ability to offer and provide health benefits to current and

prospective employees is crucial to retaining existing employees and recruiting new ones. In

my experience, a job applicant almost always inquires very early on in the hiring process

about the health benefits offered with the position. And employee health benefits are a key

factor in the decision-making process of most job applicants. Consequently, any uncertainty

regarding the Archdiocese's ability to offer a competitive healthcare package undermines its

ability to retain existing employees and recruit new ones.
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8. The U.S. Government Mandate (the "Mandate") is currently creating

just such uncertainty. Under the Mandate, the Archdiocese is required to provide insurance

coverage for contraception, abortion-inducing drugs, sterilization procedures, and related

counseling, unless it can prove, among other things, that its "purpose" is the "inculcation of

religion," that it "primarily employs" people who share its religious tenets, and that it

"primarily serves" people who share its religious tenets. This is in direct contravention of

Catholic beliefs. I understand that if the Mandate remains in place, the Archdiocese will be

forced to choose either to drop its health plan (and pay the attendant fines), or to maintain a

health plan without the mandated services and pay extraordinary fines, rather than violate its

beliefs.

9. As a result of this Mandate, there is, therefore, currently significant

uncertainty as to the Archdiocese's ability to continue to offer health insurance benefits to

existing and future employees, which, as discussed, undermines our ability to retain existing

employees and recruit new ones.

10. I am already beginning to witness the effects of this uncertainty.

11. Since beginning my current position, I have interviewed hundreds of

job applicants for a variety of positions, including Attorney, Accountant, Human Resource

Generalist, Director of Curriculum & Instruction, Manager of Property Analysis,

Administrative Assistant, and many others. I do not recall a single incident, prior to the

Government's announcement of the Mandate on January 20, 2012, in which the

Archdiocese's decision not to offer contraceptives, sterilization, abortion-inducing drugs, and

related counseling to its employees was even referenced by a job applicant; nor am I aware of

any such incident occurring prior to my own employment at the Archdiocese. But since the
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Government announced the Mandate, applicants for positions with the Archdiocese have

asked me directly how the employee health benefits offered by the Archdiocese will be

affected by the Mandate. I have had to respond that the Archdiocese's obligations under the

Mandate are ill-defined at present and that I cannot answer the question.

12. Likewise, during my over twenty years of work in the field of

recruiting and hiring, I have found that it is extremely unusual for job applicants who have a

scheduled interview to fail to attend the interview. This is particularly so in the current

economic climate, in which jobs are scarce and the demand for jobs is high. Moreover, in my

experience, the rare occasion of a missed interview is almost always followed by an

explanation or apology.

13. Since the announcement of the Mandate, however, I have seen an

unprecedented number of "no shows." In particular, during a span of about eight weeks, from

late May to late July of this year, four applicants—constituting approximately 10% of the

second-round interviews scheduled during that time period—were confirmed for second-

round interviews but failed to appear, and subsequently failed to respond to my repeated

attempts at reaching them after the missed interview. Until that time, this type of "no-show"

had never occurred during the time in which I had worked at the Archdiocese.

14. In my opinion, the questions I am receiving during the interview

process, the answers that I am required to give, and the "no show" interviews, all discussed

above, are a result of the Mandate. The existence of the Mandate, therefore, has already

impacted the Archdiocese's hiring, and it will continue to have an impact on the Archdiocese

until a court or the government definitively relieves us of our obligation to comply with the

Mandate. Indeed, if the Mandate remains in place, in my opinion, the impact of the Mandate
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on the Archdiocese's ability to hire and retain employees will be catastrophic. I say this

because the Archdiocese cannot now definitely affirm to its applicants and employees whether

the Archdiocese will be able to offer health insurance to them after the government's so-called

enforcement moratorium ends on August 1, 2013. The inability to guarantee such benefits

puts the Archdiocese at a severe and significant disadvantage when it comes to employee

recruiting and retention. Consequently, the Mandate currently is, and, as long as it remains in

place, will continue to damage the Archdiocese's ability to attract and retain individuals in a

competitive environment.
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FURTHER AFFIANT SAYETH NOT.

STATE OF MARYLAND

COUNTY OF CALVERT

Sworn to and subscribed before me

f,2012

Notary Public in and for the

State of Maryland

Commission Expires:

[Nar/e]

6
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