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 Pursuant to Federal Rule of Appellate Procedure 26.1, the Amicus 
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INTEREST OF THE AMICUS CURIAE1 

The Becket Fund for Religious Liberty is a nonprofit, nonpartisan law 

firm dedicated to protecting the free expression of all religious traditions. 

The Becket Fund has represented agnostics, Buddhists, Christians, 

Hindus, Jews, Muslims, Santeros, Sikhs, and Zoroastrians, among 

others, in lawsuits across the country. The Becket Fund has represented 

several successful petitioners at the United States Supreme Court. See, 

e.g., Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 

132 S. Ct. 694 (2012) (Court ruled 9-0 in favor of petitioner Lutheran 

school, establishing ministerial exception for the first time at the 

Supreme Court); Holt v. Hobbs, 135 S. Ct. 853 (2015) (Court ruled 9-0 

that Muslim prisoner had RLUIPA right to wear beard). The Becket 

Fund was previously granted leave by this Court to brief and argue a 

prisoner religious exercise appeal as amicus curiae in Guzzi v. Thompson, 

                                                 
1 All parties have consented to the filing of this brief. No party’s counsel 
authored the brief in whole or in part; no party or party’s counsel 
contributed money that was intended to fund preparing or submitting the 
brief; and no person—other than Amicus, its members, or its counsel—
contributed money that was intended to fund preparing or submitting the 
brief. Amicus notes that one of its board members is a rabbi employed by 
Shearith Israel. That board member made no contribution of any kind 
toward the drafting, preparation, or filing of this brief.   
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No. 07-1537, 2008 WL 2059321 (1st Cir. 2008) (appeal moot because after 

oral argument Commonwealth began providing kosher diet to prisoner 

plaintiff). 

Because the First Amendment protects the freedom of religious 

organizations to contract, the Becket Fund has long supported resolving 

“church property” disputes by enforcing ordinary principles of property, 

trust, and contract law, not by placing a thumb on the scales in favor of 

one group or another. See, e.g., Brief of the Becket Fund for Religious 

Liberty as Amicus Curiae Supporting Petitioners, Timberridge 

Presbyterian Church, et al. v. Presbytery of Greater Atlanta, Inc., 132 S. 

Ct. 2772 (2012) (No. 11-1101), 2012 WL 1202303. 

The Becket Fund thus has an interest in this case not because it favors 

any particular interpretation of Orthodox Jewish law, but because it 

seeks an interpretation of the First Amendment that will promote the 

maximum of religious liberty and the minimum of government 

interference for all religious organizations.  
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INTRODUCTION AND SUMMARY OF THE ARGUMENT 
 
“Church property” disputes can be one of the most difficult kinds of 

religion cases that a court can face.2 They often involve an underlying 

schism between the parties over doctrinal matters, deep disagreements 

over the nature of church polity, and questions about the application of 

ecclesiastical law. On top of all that, the jurisprudence—at least at the 

national level—is somewhat garbled.3  

But as church property disputes go, this one ought to have been 

relatively easy. There is no schism, no excommunication, no canon law to 

interpret, no dispute about the nature of the religious polity involved. 

Instead, the dispute is over the contractual relationship entered into by 

                                                 
2 Similar to IRS practice, for the sake of clarity Amicus uses the term 
“church” throughout this brief to refer to religious organizations of all 
faith traditions. 
3 As Professor Michael McConnell of Stanford Law School and his co-
author Luke Goodrich have noted, “In the abstract, all courts seem to 
agree on the same, overarching goals when resolving church property 
disputes—namely, that churches should be free to organize as they wish, 
that courts should avoid resolving religious questions, that property 
rights should be clear and predictable, and that property should be 
awarded in accordance with the parties’ intent. But they are deeply 
divided over how best to accomplish those goals.” Michael W. McConnell 
& Luke W. Goodrich, On Resolving Church Property Disputes, 58 Ariz. L. 
Rev. 307, 357 (2016). 
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two Orthodox Jewish congregations that are both members in good 

standing of the same admittedly congregational denomination, Orthodox 

Union. The easiest way to resolve the dispute would have been to 

examine the legal relationship between the parties by looking to the 

controlling legal documents that the parties agreed to before the present 

dispute erupted. Since those legal documents show that the parties 

specifically agreed long ago that Congregation Jeshuat Israel (“CJI”) 

would follow Shearith Israel’s ritual practices, that should have been 

enough to resolve the question of what should be done with the rimonim. 

Despite this clear and simple path to a resolution of the dispute, the 

district court inexplicably decided not to look at the governing legal 

documents at all, but instead to look at the long history both of Jews in 

Newport and the two Orthodox Jewish congregations involved, as well as 

certain internal religious documents, to decide the nature of the legal 

relationship between the parties. To be sure, the history of the Jews of 

Newport is fascinating, and indeed crucial to the history of religious 

liberty in this country.4 But the way to decide a church property dispute 

                                                 
4 George Washington, Letter to Newport Hebrew Congregation (Aug. 18, 
1790), in 6 Papers of George Washington: Presidential Series 285 (R. 
Haggard & M. Mastromarino eds., 2002). 
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is not to divine a narrative arc from the history and figure out where the 

parties presently before the court fit into that derived narrative. It is 

instead to find the relevant legal documents, construe them, and then 

apply them to the facts.5 Here, the relevant legal documents included 

several agreements by CJI to follow the religious ritual practice of 

Shearith Israel. That ought to have been the end of the matter. 

This Court now has the opportunity, on de novo review, not just to set 

this appeal straight but also to clarify the jurisprudence in this area by 

adopting a method of resolving church property disputes that allows civil 

courts to have the smallest possible footprint in intrareligious property 

disputes. 

ARGUMENT 

I.  Courts should resolve “church property” disputes by 
enforcing ordinary principles of property, trust, and contract 
law, not by placing a thumb on the scales in favor of one group 
or another, as the lower court wrongly did here.   

 
This Court should follow the approach that church property disputes 

are best resolved by applying ordinary principles of property, trust, and 

                                                 
5 In Amicus’ view, the history between the parties harmonizes well with 
the defining legal documents. But the courts do not need to decide on a 
definitive history in order to give effect to the documents. 
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contract law to deeds, contracts, and trust agreements, without giving 

special weight to the district court’s interpretation of internal church 

documents.  

That is already the approach this Court has adopted. In Society of the 

Holy Transfiguration Monastery, Inc. v. Gregory, 689 F.3d 29, 41-42 (1st 

Cir. 2012), this Court determined ownership of church property—in that 

case, copyrights—by following ordinary principles of property law. There, 

a monastery had created copyrighted translations of ancient religious 

texts, but the Russian Orthodox Church Outside of Russia (ROCOR) 

claimed that the monastery had transferred ownership of the copyrights 

to ROCOR when it terminated its relationship with ROCOR. In support, 

ROCOR cited the “Monastic Statutes for Monasteries of ROCOR,” which 

stated that “[t]he articles of incorporation of the monastery . . . must 

make it clear that it will always be in the jurisdiction of the Synod of 

Bishops of [ROCOR] and that, in case of its closing or liquidation, its 

possessions will be handed over to the diocese subject to the Synod of 

Bishops of [ROCOR].” Id. at 41. ROCOR also relied on its interpretation 

of the history of the relationship between the two entities to claim 

ownership of the copyrights. Id. at 40. 
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This Court, however, examined the purely secular legal documents—

including “the articles of incorporation, by-laws, the [copyrighted works’] 

certificates of registration”—and found “no reference whatsoever to 

ROCOR,” much less to an agreement “to be permanently bound by 

ROCOR statutory law or to relinquish title in its property to ROCOR.” 

Id. at 42-43. Accordingly, relying on ordinary principles of copyright law, 

as applied to the articles of incorporation, bylaws, and certificates of 

registration, this Court awarded the copyrights to the monastery.  

By following ordinary principles of property law and giving effect to 

the parties’ intent as written in legal documents, this Court was able to 

resolve a church property dispute neutrally without entangling itself in 

religion or favoring one group over another. See Michael W. McConnell & 

Luke W. Goodrich, 58 Ariz. L. Rev. at 311 (explaining that the neutral 

approach, which resolves church property disputes on the basis of 

ordinary principles of property, trust, and contract law, is “the only 

approach consistent with the free exercise and nonentanglement 

principles of the Religion Clauses”). And following this approach in the 

present case produces a clear result: There are three documents in the 

record that indicate the will of both parties in this case: a settlement 
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agreement between the parties following a lawsuit in 1903, AD119-120; 

a lease between the parties, first signed in 1903, AD124-28; and a Tri-

Party Agreement between the two parties and the United States 

government in 1945, A2035-44.6 Each of these documents contains the 

same binding provision: that CJI must follow Shearith Israel’s religious 

rituals.7 

The alternative approach—adopted by the district court here—is to 

ignore the laws of property, trust, and contract and treat religious 

organizations as if they lack capacity to make their own legally binding 

decisions about property. But that approach contradicts the two key 

constitutional principles articulated in Jones v. Wolf, 443 U.S. 595 (1979). 

First, it interferes with the freedom of churches to contract by placing a 

thumb on the scale in favor of one group over another. Second, it 

entangles courts in religious questions by forcing civil courts to interpret 

                                                 
6 Following the practice of Appellants, Amicus refers to the Addendum 
as AD, and the Appendix as A.  
7 In addition to language binding the parties’ use of the rimonim, the 
documents also express the parties’ intent as to the ownership of the 
rimonim. They encumber the “appurtenances” and “paraphernalia” of the 
synagogue, terms the district court ignored.  

Case: 16-1756     Document: 34     Page: 14      Date Filed: 10/07/2016      Entry ID: 6038606Case: 16-1756     Document: 00117065115     Page: 14      Date Filed: 10/07/2016      Entry ID: 6038662



 

9 

and enforce internal church documents. Accordingly, the decision of the 

district court cannot be squared with the First Amendment. 

A. Allowing religious entities to enforce common legal 
documents protects the free exercise of religion. 
 

Although the First Amendment requires that courts must defer to the 

highest church authority on “matters of church government as well 

as . . . doctrine,” Kedroff v. St. Nicholas Cathedral of Russian Orthodox 

Church in N. Am., 344 U.S. 94, 116 (1952), property disputes, such as the 

one here, are not doctrinal disputes, though of course the two are often 

interrelated. As explained in Jones, the State has an interest in the rules 

governing property and is obligated to provide for “the peaceful resolution 

of property” conflicts of all kinds, and it has an interest “in providing a 

civil forum” where the ownership of property “can be determined 

conclusively.” 443 U.S. at 602. But that interest does not extend to 

placing a thumb on the scales in favor of one particular religious group 

over another. A true neutral principles approach, based on the State’s 

standard property, trust, and contract law, allows churches to establish 

property ownership in accordance with their preferences, rather than 

post-hoc assumptions applied by civil courts. 
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Thus, the best constitutional approach to adjudicating church 

property disputes is simply to enforce the property rights legally specified 

by the parties involved at the time of acquisition of the property, along 

with any subsequent legally cognizable changes. That approach gives 

effect to any legally cognizable agreement between different religious 

groups, while “obviat[ing] entirely the need for an analysis or 

examination of ecclesiastical polity or doctrine in settling church 

property disputes.” Jones, 443 U.S. at 605; see also McConnell & 

Goodrich, 58 Ariz. L. Rev. at 337 (explaining that when a Court resolves 

church property disputes exclusively on the basis of legal documents, it 

“is completely secular in operation” (citing Jones, 443 U.S. at 603)). 

Under this neutral approach, the ball is in the churches’ court to 

translate their desires and their inherent features into the ordinary 

language of property, trust, and contract law. McConnell & Goodrich, 58 

Ariz. L. Rev. at 333 (In accordance with the “longstanding principles of 

property, trust, and contract law[,] . . . the best evidence of the parties’ 

intent [in church property disputes] is found in the final legal 

documents.”).  
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In any church property dispute, there will typically be (at least) three 

types of ownership evidence: legal documents, such as the deed, corporate 

charter, state laws governing trusts, and any formal trust agreements; 

church governance documents, such as a book of order; and evidence of 

church practice, such as who typically controls local property and how 

the church constitution and other ecclesiastical laws are applied in 

practice. See Kent Greenawalt, Hands Off! Civil Court Involvement in 

Conflicts Over Religious Property, 98 Colum. L. Rev. 1843, 1886 (1998) 

(listing possibilities). Courts should give priority to the legal documents 

and state laws before church governance documents and evidence of 

church practice.   

That way, if a congregation determines that church property should 

be leased, it can place title subject to various covenants and conditions in 

another congregation—like the property at issue here. And if a 

denomination decides to change the way it holds church property, it can 

change the legal documents accordingly. See also Holy Transfiguration 

Monastery, 689 F.3d at 42-43 (stating that no language in the 

monastery’s articles of incorporation or bylaws indicated that its property 

would fall under ROCOR’s dominion and control). This neutral approach 
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is the only approach that puts the power of making those decisions in the 

hands of churches, not courts.8  

Indeed, to do otherwise would be to treat churches as if they lack the 

full legal capacity to contract. Churches could enter into legal contracts 

but neither they nor their contractual counterparties would have any 

assurance that the contracts would be enforced. 

Given the broad and increasing diversity of religious groups within the 

United States, together with the difficulties secular courts face in 

discerning how any particular religious group intends to hold its 

property, the only way to protect all groups is to rely on churches to 

translate their chosen form of church property ownership into a “legally 

cognizable form.” Jones, 443 U.S. at 606; see also McConnell & Goodrich, 

58 Ariz. L. Rev. at 311 (explaining that the neutral approach ensures that 

churches are free to organize and hold property as they wish because that 

approach “makes no assumptions about how churches intend to hold 

their property, but instead relies on churches to communicate their 

                                                 
8 Of course, this approach assumes that there are legally cognizable forms 
available under state law that allow churches to translate their religious 
principles regarding ownership into civil legal form. The situation would 
be very different if state law prevented the religious organization from 
adopting its chosen form of ownership. 
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intent through the traditional instruments of property, trust, and 

contract law”). That approach allows civil courts to apply the standard 

principles of property, trust, and contract law to religious organizations, 

just as a court would to nonreligious organizations.  

Another reason to take what McConnell and Goodrich call the “strict 

approach” is that it avoids the potential for an inadvertent judicial 

“thumb on the scale.” McConnell & Goodrich, 58 Ariz. L. Rev. at 330-33. 

For example, in many church property disputes, much turns on the 

court’s understanding of whether a particular religious group’s polity is 

“hierarchical” or “congregational.”9 When church property disputes are 

decided by assuming a hierarchical church structure and giving 

deference to the highest level, courts are forced to shape churches into 

polities that don’t fit, and ultimately push churches towards a more 

hierarchical polity, whether they wish to be there or not. See id. at 332 

(“Once a church is deemed ‘hierarchical,’ all elements of denominational 

                                                 
9 Amicus notes that this division of the categories of religious polity is 
itself deeply problematic. See McConnell & Goodrich, 58 Ariz. L. Rev. at 
327-30 (explaining that in the religiously diverse American context, the 
true nature of a church’s polity, which is often neither purely 
“congregational” or “hierarchical,” is a “complex, nuanced factual 
question that civil courts are ill equipped to resolve”). 
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control must be enforced by the courts; but any elements of 

congregational control can be canceled by the denomination on a 

moment’s notice”). By assiduously avoiding assumptions—about polity, 

ownership, or beliefs—courts are less likely to create an inadvertent 

preference for one side or the other.  

Amicus believes that this principle derived from disputes involving 

church polity should also apply to disputes involving church property 

ownership: religious liberty can best be respected not by mechanical 

deference to one side in the conflict, but by scrupulous compliance with 

the legal instruments the parties drafted at the time of property 

acquisition, in accordance with genuinely “neutral principles” of trust 

and property law.  

This is not because state property and trust law must prevail over 

church law, in the way that “neutral law[s] of general applicability” 

prevail over individual acts of religious observance, see Emp’t Div. v. 

Smith, 494 U.S. 872, 879 (1990) (quoting United States v. Lee, 455 U.S. 

252, 263 n.3 (1982)). Rather, it is because property and trust instruments 

drafted by churches at the time of property acquisition, or subsequently, 

are the best evidence of how those churches understood the relation 
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between their ecclesiastical polity and church property ownership before 

the dispute erupted. Cf. W. Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 

98 (1991) (“The best evidence of [congressional] purpose is the statutory 

text.”).  

In addition to allowing courts to honor churches’ decisions about polity 

and property-holding, this approach also ranks societal interests 

properly. Courts would not be relying on and interpreting state property 

and trust law because the interests those laws represent are of a higher 

order than freedom of religion—far from it. Instead, a “best evidence” 

approach solves the knowledge problem courts have in schism cases: 

What did the parties intend before the religious dispute erupted? Legal 

documents—deeds of trust, quitclaim deeds, leases, contracts, and the 

like—can tell courts what the parties intended without using 

unwarranted or loaded assumptions. This is the best way to protect 

churches’ free exercise right to self-determination.  

B. Allowing religious entities to enforce common legal 
documents prevents judicial entanglement in religious 
matters. 

The Supreme Court has cautioned that where parties “seek resolution 

of a church property dispute in the civil courts[,] there is substantial 
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danger that the State will become entangled in essentially religious 

controversies.” Serbian E. Orthodox Diocese for U.S. & Can. v. 

Milivojevich, 426 U.S. 696, 709 (1976); see also Presbyterian Church in 

U.S. v. Mary Elizabeth Blue Hull Mem’l Presbyterian Church, 393 U.S. 

440, 449 (1969) (“If civil courts undertake to resolve [church property 

litigation disputes triggering religious doctrine and practice] . . . the 

hazards are ever present . . . of implicating secular interests in matters 

of purely ecclesiastical concern.”). Against this concern must be weighed 

the “obvious and legitimate interest in the peaceful resolution of property 

disputes, and in providing a civil forum where the ownership of church 

property can be determined conclusively.” Jones, 443 U.S. at 602.  

The Supreme Court has often held that civil courts may resolve church 

property disputes, “so long as [such resolution] involves no consideration 

of doctrinal matters, whether the ritual and liturgy of worship or the 

tenets of faith.” Id. (quoting Md. & Va. Eldership of Churches of God v. 

Church of God at Sharpsburg, Inc., 396 U.S. 367, 368 (1970) (Brennan, 

J., concurring)). Where such resolution is possible, the Supreme Court 

has advocated a “neutral principles of law” approach, “developed for use 

in all property disputes.” Presbyterian Church, 393 U.S. at 449; see also 
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Jones, 443 U.S. at 603; Md. & Va. Eldership, 396 U.S. at 368-70 

(Brennan, J., concurring). The Jones Court endorsed the neutral 

principles approach as a constitutional method for resolving 

ecclesiastical property disputes in large part because it “promise[d] to 

free civil courts completely from entanglement in questions of religious 

doctrine, polity, and practice” and allowed churches to order “private 

rights and obligations to reflect the intentions of the parties.” Jones, 443 

U.S. at 603; see also McConnell & Goodrich, 58 Ariz. L. Rev. at 337-39 

(explaining that the neutral approach “keeps courts from becoming 

entangled in religious questions”). 

When state property, trust, and contract law is used to settle church 

disputes, cases can be resolved—and in a predictable way—entirely on 

the basis of the legal documents. See, e.g., Holy Transfiguration 

Monastery, 689 F.3d at 40-44 (resolving copyright dispute on the basis of 

the articles of incorporation, bylaws, and certificates of registration). In 

the present case, for instance, a straightforward application of Rhode 

Island contract law to the agreements between the parties would result 

in a finding that at a minimum, CJI agreed that its use of the rimonim 

would adhere to Shearith Israel’s religious ritual practices, regardless of 
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whether a trust relationship existed or did not exist between the parties. 

The secular legal documents completely settle the dispute over the 

rimonim.  

This is the “neutral principles” approach at its best. It allows courts to 

honor churches’ decisions about property-holding without tempting 

courts to step in and decide religious questions—including the 

application of unwarranted presumptions. See Jones, 433 U.S. at 603. 

Honoring the parties’ intentions set forth in common legal documents 

honors religious liberty and prevents unconstitutional judicial 

entanglement in religious matters.  

II. The lower court erred by failing to apply neutral principles of 
law, thus entangling itself with religious doctrine and 
ignoring the parties’ intent. 

 
This particular church property dispute is rooted in a lengthy history, 

but that does not mean that the parties should be denied the ability to 

rely on the courts to uphold their legal agreements. Carrying out the 

parties’ intent as reflected in the properly drawn up legal documents 

between them is the best way to uphold their First Amendment right to 

religious liberty, as well as United States property and contract law.  
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But instead of this sensible approach, the district court waded through 

the entire history of the Jews of Newport, glossed each event with its own 

interpretation, and in the process entangled itself in a religious dispute, 

leaving both parties in a situation they would not otherwise have been 

and violating the parties’ right to follow their beliefs.  

The district court’s decision to ignore the formal agreements entered 

into by Shearith Israel and CJI—the 1903 settlement agreement and 

indenture with lease, and the 1945 Tri-Party Agreement—reintroduced 

precisely the entanglement Jones sought to avoid by replacing the 

parties’ power to contract with the power of the court to determine what 

agreements religious groups ought, in the district court’s view, to have 

made. By completely ignoring the relevant legal documents, and instead 

looking to internal church documents, the district court’s resolution of 

the property dispute no longer turns on legal documents; it turns on a 

secular court’s understanding of, and assumptions about, the history of 

the Jews of Newport, combined with an arbitrary interpretation of 

internal church documents. This approach is misguided because, in the 

context of church property disputes, it poses serious entanglement 

problems by creating more interference in internal church matters, not 
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less. And that interference extends to both the churches that “win” in 

civil court and those that lose.  

A. The district court should have considered the parties’ 
written legal agreements. 

The district court rejected the most relevant possible evidence: the 

parties’ legal agreements. Instead, it delved further into the religious 

relationship between the parties by analyzing and categorizing the 

timeline between the parties over two hundred years. See Congregation 

Jeshuat Israel v. Congregation Shearith Israel, No. 12-CV-822-M-LDA, 

2016 WL 2869775, at *22 (D.R.I. May 16, 2016) (“The factual 

circumstances around the purchase of the land and the construction of 

the Synagogue support the recognition of a trust.”).  

The district court wrongly rejected evidence of Shearith Israel’s ritual 

because it thought considering religious ritual would lead it into a First 

Amendment morass. AD114; see also Congregation Jeshuat Israel, No. 

12-CV-822-M-LDA, 2016 WL 2869775, at *24, n.44 (declining to consider 

Shearith Israel’s ritual). But in trying to avoid an imaginary Scylla, the 

district court ran right into a real Charybdis, burrowing much further 

into the relationship between the parties than it otherwise would have. 

By contrast, a simple reading of the legal documents would have 
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produced a predictable result that honored the parties’ wishes as 

reflected in those documents.  

It is true that courts should avoid digging into theological 

disagreements if possible. Jones, 443 U.S. at 618 (courts should avoid 

“direct review and revision of decisions of the church on matters of 

religious doctrine and practice”); see Part I.B, supra. But in this case, the 

question presented to the Court is not what the correct practice is from a 

theological standpoint. The question is: What is the practice that the 

parties agreed to follow in enforceable legal documents? And the answer 

to that question is: Shearith Israel’s. Just as in Holy Transfiguration 

Monastery, this Court can review the governing legal documents between 

two religious parties and enforce their legal meaning without entangling 

itself in religious law. See 689 F.3d at 40-44. Ignoring the documents gave 

short shrift to the will of the parties and denied them the right to 

establish contracts and the benefit of the property laws. 

B. The district court should not have created a trust between 
the parties.  

The district court’s creation of an implied charitable trust is a step 

away from First Circuit precedent and towards a dangerous legal 

tradition of courts granting general control over church property to one 

Case: 16-1756     Document: 34     Page: 27      Date Filed: 10/07/2016      Entry ID: 6038606Case: 16-1756     Document: 00117065115     Page: 27      Date Filed: 10/07/2016      Entry ID: 6038662



 

22 

church entity over another. See Holy Transfiguration Monastery, 689 

F.3d at 40-44 and McConnell & Goodrich, 58 Ariz. L. Rev. at 322-24 

(describing how courts imply intent to churches by looking beyond legal 

documents to “internal church rules” or “the course of dealings” between 

churches).  

Implying a trust where the parties did not explicitly create one 

produces at least two major legal problems. First, the inability to retain 

property creates uncertainty both for the parties in this case and for 

future potential litigants. See McConnell & Goodrich, 58 Ariz. L. Rev. at 

309-10 (describing the “human price” of uncertainty on churches). 

Second, creating implied trusts on behalf of religious organizations also 

misunderstands the concept of voluntary consent. For example, Shearith 

Israel and CJI may have a relationship that looks like a trust. Perhaps 

Shearith Israel owns property but considers itself bound by its religious 

beliefs not to use that property for its own benefit. Simply because 

Shearith Israel intends to lease the property for the use of others does 

not mean that an enforceable legal trust was created at some point in the 

parties’ history. Implying a trust based on the conduct of parties rather 

than written legal documents is dangerous because it often fails to reflect 
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the intent of the parties. See, e.g., id. at 334-35 (describing the pitfalls of 

implied consent to legal arrangements). That is doubly dangerous in the 

context of religious practice.10 

Relying more on the conduct of the parties than the written documents 

between them also tends to result in courts entangling themselves with 

religious doctrine. See Part I.B, supra. In analyzing the “factual 

circumstances” of the parties’ history, the district court dug into the 

parties’ internal religious documents rather than the legal documents to 

determine ownership of the rimonim. See Shearith Israel Br. 6. For 

example, the district court gave priority to the minutes of a Shearith 

Israel congregational meeting—decades before CJI came on the scene—

over the lease agreement between the two parties that defined the 

parties’ entire relationship. Congregation Jeshuat Israel, No. 12-CV-822-

M-LDA, 2016 WL 2869775, at *35-*36. While the minutes of the meeting 

referred only to the torah scrolls and not the rimonim, the district judge 

ignored language in the lease encompassing the “appurtenances” and 

“paraphernalia” of the synagogue. Id. at *37. 

                                                 
10 Implied trusts also traditionally have a few specific narrow 
applications. See McConnell & Goodrich, 58 Ariz. L. Rev. at 350-51. 
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C. The district court misinterpreted the history between the 
parties and made the case more complicated than 
necessary.  

Even if one were to assume that there is some sort of trust 

relationship, disputing the will of the parties as laid out in the legal 

documents between them—as the district court did—flies in the face of 

basic First Amendment, property, trust, and contract principles. The 

Supreme Court has said time and again that religious organizations have 

a constitutional right to govern their own affairs, “to decide for 

themselves, free from state interference, matters of church government 

as well as those of faith and doctrine.” Kedroff, 344 U.S. at 116; accord 

Roberts v. Jaycees, 468 U.S. 609, 622-23 (1984) (recognizing right of 

religious associations to control “internal organization or affairs”); 

Presbyterian Church, 393 U.S. at 447-48 (affirming Kedroff). The lower 

court’s approach undermines these constitutional prerogatives by 

usurping the parties’ authority to determine their own relationship.  

Nor does the lengthy history of interaction between the parties lead to 

a different conclusion. Despite its lengthy history, this case is simpler 

than some of the classic church property disputes arising from 

denominational splits where denominations have imposed unilateral 

Case: 16-1756     Document: 34     Page: 30      Date Filed: 10/07/2016      Entry ID: 6038606Case: 16-1756     Document: 00117065115     Page: 30      Date Filed: 10/07/2016      Entry ID: 6038662



 

25 

trusts in order to control congregational property—similar to ROCOR’s 

attempt in Holy Transfiguration Monastery, 689 F.3d at 41-42; see also 

McConnell & Goodrich, 58 Ariz. L. Rev. at 319-22 (criticizing imposition 

of unilateral trusts over church property).  

Here, there is no dispute about church polity and no schism, nor is 

there any umbrella denominational entity in conflict with an individual 

congregation. The dispute instead involves a clearly congregational 

denomination and two congregations. Those congregations entered into 

contracts that set out a legal relationship that included a specification 

about which congregation’s ritual practices controlled. The documents 

the district court ignored tell a clear story that discloses the intent of the 

owners of the Touro Synagogue. But the district court chose a much more 

convoluted path, leading ultimately to the wrong result.  

CONCLUSION 

This Court should reverse the district court’s judgment.  
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