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ORDER REGARDING MOTION TO DISMISS COMPLAINT

The Court has considered the Roman Catholic Archdiocese of Indianapolis, |nc.’s

(”Archdiocese”) Motion to Dismiss Complaint filed on August 21, 2019, Joshua Payne-Elliott’s

(”Payne-Elliott”) Response in Opposition to the Motion to Dismiss Complaint filed on

September 16, 2019, and the Archdiocese’s Reply in Support of Motion to Dismiss filed on

September 25, 2019. The Court now makes the following adjudication.‘

Payne-Elliott filed a Complaint For Damages and Demand for Jurv Trial on July 10, 2019.

NoM has been filed by the Archdiocese at this time because the Archdiocese filed the

Motion to Dismiss.

The Complaint consists of two Counts: l. Intentional Interference with Contractual

Relationship, and ||. Intentional Interference with Employment Relationship.
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The Motion to Dismiss asserts that 1) The Court lacks subject matter jurisdiction under

Indiana Rules of Trial Procedure 12(B)(1) and 2) Payne-Elliott has failed to state a claim

pursuant to Indiana Rules of Trial Procedure 12(B)(6).

LACK OF SUBJECT MATTER JURISDICTION UNDER T.R. 12(B)(1)

Procedurally, it is noted that for a motion to dismiss for lack of subject matter

jurisdiction under T.R. 12(B)(1), affidavits may be submitted and the Court may consider such

”evidence.” Furthermore, as noted in the Archdiocese’s Memorandum, judicially noticeable

facts may be considered by the Court.

”Judicially noticeable facts include those facts ’not subject to reasonable dispute,’ either

because they are ’generally known’ or ’capable of accurate and ready determination by resort

to sources whose accuracy cannot reasonably be questioned.’ Sanders v. State, 782 N.E.2d

1036, 1038 (Ind. Ct. App. 2003). Further, ’documents attached to a motion to dismiss are

considered part of the pleadings if they are referred to in the plaintiff’s complaint and are

central to his [or her] claim.’ Bd. of Comm’rs of Delaware Cty. v. Evans, 979 N.E.2d 1042, 1046

(Ind. Ct. App. 2012) (citation omitted).
”

Archdiocese’s Memorandum, p. 7.

Even if the Court considers evidence, this does not turn a 12(B)(1) motion into a summary

judgment motion. Upon the affirmative defense asserting lack of subject matterjurisdiction,

the plaintiff must make a showing of a jurisdictional basis. However, the burden of persuasion

remains on the defendant.

Most motions to dismiss for lack of subject matter jurisdiction almost always refer to a

general class of cases that are fairly easily resolved. For example, does this small claims court

have subject matterjurisdiction overjuvenile delinquency matters? The subject matter

jurisdiction issue in the case at bar is not easy to resolve. The Court must look at matters in this

case at different levels to determine whether it has subject matter jurisdiction. The Court

cannot upend legitimate ecclesiastical doctrine. On the other hand, an ecclesiastical body
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cannot violate laws and claim ”immunity” asserting that the courts have absolutely no subject

matterjurisdiction over the actions taken. The Indiana Supreme Court made this clear:

”The (Church Autonomy) doctrine does, of course, have limits. As the New Jersey

Supreme Court recently said, ’The First Amendment does not immunize every legal

claim against a religious institution and its members. The analysis in each case is fact—

sensitive and claim specific, requiring an assessment of every issue raised in terms of

doctrinal and administrative intrusion and entanglement.’ McKe/vey, 800 A.2”d at 844.”

Brazauskas v. Fort Wayne-South Bend Diocese, Inc. 796 N.E.2d 286 at p. 294 (2003).

See also Calvary Temple Church, Inc. v. Paino, 827 N.E.2d 125, at p. 138 (2005).

The Archdiocese asserts that under Trial Rule 12(B)(1), the Court lacks subject matter

jurisdiction over questions of church governance pursuant to the doctrine of Church

Autonomy.1 The Court notes that most cases under 12(B)(1) were decided after discovery had

taken place OR they were not cases involving the doctrine of Church Autonomy. In the case at

bar, discovery is at a standstill as there is a Motion to Compel Discovery filed by Payne —E||iott

on October 17, 2019 that is pending. After the Court denied its Motion for a Protective Order,

the Archdiocese did respond to the discovery requests of Payne—Elliott. However, many of its

answers were highly redacted or objected to for various reasons. The Court determined that it

would rule on the Motion to Dismiss and then rule on the discovery issues?

1 Whether there is a legal doctrine titled Church Autonomy is not of importance. The legal doctrine is followed

regardless of its title. Payne-Elliott notes in his Response to the Motion to Dismiss in footnote 2 on page 8 that the

U.S. Supreme Court does not recognize the doctrine titled church autonomy. The quoted law review article notes

that the U.S. Supreme Court has only used the term twice, both times in footnotes quoting law review articles.

The Archdiocese indicates at page 4 of its Replv in Support of Motion to Dismiss that none of Payne-Elliott’s

arguments on this issue have merit. Further, it states that Payne-Elliott’s claim that the U.S. Supreme Court does

not recognize the doctrine of church autonomy ”is silly.” This Court does not find anything about this case ”silly”;

nothing that Payne-Elliot has asserted and nothing that the Archdiocese has asserted. (emphasis added)

2
In reviewing the rules on 12(B) motions, the Court now recognizes that it could have ruled on specific narrow

discovery matters concerning the 12(B)(1) motion. Some may look back and consider that an error on the part of

this Court. However, given the ruling by this Court, it turns out not to have made any difference under the law and

the facts as presented.



The doctrine of ”Church Autonomy” does not preclude a Court from hearing all cases

that involve churches. It does preclude courts from havingjurisdiction over certain issues

where the Court would be interfering with the highest authority within an ecclesiastical body or

church. The highest authority within a church can make decisions without ”interference” by

courts unless those decisions violate certain laws. For example, some entities within some

ecclesiastical bodies formerly were slaveholders. Today, this would certainly not be permitted,

and courts would have jurisdiction to enter binding orders disallowing this.

Initially, the Court needs to determine if the highest authority within the ecclesiastical

body made the decision to terminate Payne—Elliott. To determine this, one must ask which

ecclesiastical body is being referred to. Are we referring to Cathedral as an independent

ecclesiastical body? Are we referring to the Archdiocese? Are we referring to the Roman

Catholic Church? Other questions may or may not be of importance as well. What is the

relationship between Cathedral and the Archdiocese? What is the relationship between the

Archdiocese and the Roman Catholic Church? What is the relationship between Cathedral and

the Roman Catholic Church?

General Matters

NOTE: Under the law, the Court is t0 take Payne-Elliott’s assertions as true. The Court is

not making a finaljudgement regarding facts. This case involves claims of contractual

interference between Cathedral High School and Payne-Elliott by the Archdiocese. It should be

noted that this is not a claim by a teacher at Roncalli, Scecina, or Bishop Chatard, which are high

schools in Indianapolis under theM control of the Archdiocese. Payne—Elliott was a teacher

at Cathedral, an ”independent” high school that has a relationship with the Archdiocese. How



independent? Cathedral was founded in 1918. Initially, it was owned by the Archdiocese but

was turned over to the Brothers of Holy Cross many years ago. A Board of Directors runs Holy

Cross. Comglaint, Ex. C. The Court does not know the exact relationship between Cathedral

and the Archdiocese because discovery has not yet been completed.

Did the Highest Authority in the Ecclesiastical Body make the Directive?

For the doctrine of ”Church Autonomy” to exclude a court from having subject matter

jurisdiction, Courts have long held that the decision within the ecclesiastical body is to be made

at its highest level. In 1871, the U.S. Supreme Court noted distinctions in the nature of a

churches affiliation and governance when determining what the highest order is. The case of

Watson v. Jones dealt with land ownership and control.

”2. The second is when the property is held by a religious congregation which, by the

nature of its organization, is strictly independent of other ecclesiastical associations, and

so far as church government is concerned, owes no fealty or obligation to any higher

authority.

3. The third is where the religious congregation or ecclesiastical body hold the property

is but a subordinate member of some general church organization in which there are

superior ecclesiastical tribunals with a general and ultimate power of control more or

less complete, in some supreme judicatory over the whole membership of that general

organization.” Watson v. Jones, 80 U.S. 679, pp. 722, 723 (1871).

In a civil dispute involving a church as a party, the court has jurisdiction to resolve the

case if it can be done without resolving an ecclesiastical controversy. The court can avoid the

religious controversy by deferring to the highest authority within the ecclesiastical body.

Dixon v. Edwards, 290 F.3rd 699, p. 714 (4th Cir. 2002). See also: Serbian Eastern Orthodox

Diocese For the United States OfAmerica and Canada v. Milivojevich, 426 U.S. 696, p. 715

(1976)



Payne- Elliott’s spouse is employed as a teacher at Brebeuf, another Catholic high school

in Indianapolis. Complaint, Par. 10. The Archdiocese sent the same directive to Brebeuf as it

did to Cathedral — that is that Brebeuf must dismiss Payne-Elliott’s spouse because of their

same—sex marriage. Comglaint, Par. 14 and 16. However, Brebeuf chose to not follow the

Archdiocese’s directive to terminate Payne-Elliott’s spouse. Thereafter, the Archdiocese in a

”Decree” declared that Brebeuf ”can no longer use the name Catholic and will no longer be

identified or recognized as a Catholic institution by the Archdiocese... .” Complaint, Ex. B. A

very important point is made in the last sentence of this ”Decree” by the Archdiocese — ”This

decree is subject to hierarchical recourse according to the provisions of canons 1734 and

IIIfollowing.” In other words, Brebeuf can ”appea this decision by the Archdiocese to a higher

authority within the Roman Catholic Church. Brebeuf has done just that, appealing to Rome.

This is important because civil law has maintained that if a decision made within an

ecclesiastical body is to be protected from civil authority, the decision is to have come from the

highest authority within that ecclesiastical body, or church.

Could Cathedral have ”appealed” the Archdiocese’s directive.3 Most likely the answer is

”yes.” However, the Court does not know for certain because the directive to Cathedral from

the Archdiocese is not included in the Complaint or the Motion to Dismiss. Furthermore,

discovery issues are on hold pending this Order. Although unknown with certainty, it appears

that Cathedral would have had the ability to ”appeal” to Rome. If Cathedral had had the ability

3 Another issue that could have been raised but was not is whether Payne-Elliott would personally have had the

ability to ”appeal” to Rome. If he had the ability to ”appeal” (the action between the Archdiocese and Cathedral)

to Rome, then the Archdiocese could have raised this in its Motion to Dismiss. He was not a party to that action so

most likely he would not have had the ability to appeal.



to ”appeal” the directive to Rome, then the Archdiocesan directive would not have come from

the highest ecclesiastical authority. Payne-Elliott cites Brebeuf’s June 20, 2019 statement to

the BrebeufJesuit Community. Complaint, Par. 14. In Brebeuf’s statement, it also notes:

”To our knowledge, the Archdiocese of Indianapolis’ direct insertion into an

employment matter of a school governed by a religious order is unprecedented; this is a

unique action among the more than 80 Jesuit secondary/pre-secondary schools which

operate in dioceses throughout North America, along with the countless Catholic

schools operated by other religious orders such as the Christian Brothers, Dominicans,

and Xaverian Brothers. After long and prayerful consideration, we determined that

following the Archdiocese’s directive would not only violate our informed conscience on

this particular matter, but also set a concerning precedent for future interference in the

school’s operations and other governance matters that Brebeuf Jesuit leadership has

historically had the sole right and privilege to address and decide.”

Therefore, it appears that if one of the Archdiocesan high schools such as Roncalli,

Scecina, or Bishop Chatard terminated a teacher at the Archdiocese’s direction, since those

schools are Archdiocesan schools, the highest authority in the Ecclesiastical body would have

rendered the decision. However, it also appears that there is a reasonable chance that Brebeuf

and Cathedral are not under the direct authority of the Archdiocese. Therefore, the directive

from the Archdiocese to terminate Payne-Elliott did not come from the highest ecclesiastical

authority regarding this matter. Note: The Court is not finding that this is a fact, only that it is a

reasonable possibility. Ultimately, the issue be determined after discovery has been

completed.

The Court notes that the Archdiocese has cited McEnroy v. St. Meinrad School 0f

Theology, 713 N.E. 2d 334 (|n.Ct.App. 1999) numerous times throughout its Memorandum. In

McEnroy, the Archabbot dismissed Dr. McEnroy as a professor at St. Meinrad because she

signed an open letter opposing the Pope’s teaching on the ordination of women as Catholic

priests. St. Meinrad sought to have the civil case dismissed asserting that the court had no
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subject matterjurisdiction. The Court of Appeals noted that the facts were not in dispute in the

case. /d., p. 336. The Board of Governance provided that St. Meinrad operates through a

hierarchical model in the administration ofjustice and that the Archabbot retains direct

jurisdiction over St. Meinrad, including the authority to remove a seminary professor. ld., p.

336. So, even though St. Meinrad is a Benedictine Monastery“ with a School of Theology and

is Roman Catholic, the Court determined that it did not have the subject matter jurisdiction to

determine whether ”Archabbot Sweeney properly exercised his jurisdiction over Saint

Meinrad.” Id., p.337. Part ofthe underlying rationale for the Court’s decision is that the

Archabbot is the highest authority within the ecclesiastical body of St. Meinrad.

Given all of the above, this Court cannot determine that the directive by the

Archdiocese to terminate Payne-Elliott was made by the highest authority in the ecclesiastical

body of Cathedral or of the Roman Catholic Church.“

Ex. C to the Complaint, a June 23, 2019 letter from the President and Chairman of the

Board of Cathedral elaborates as to ”What is at stake?” Therein, Cathedral states:

”Furthermore, Cathedral would lose its 501(c)(3) status thus rendering Cathedral unable to

III
uoperate as a nonprofit schoo This rational for firing Payne-Elliott is important, especially in

reviewing Par. 13 of Complaint where it states: ”On May 24, 2019, Cathedral’s President,

Robert Bridges, told Payne—Elliott that Cathedral expected to receive a letter from the

Archdiocese stating that, in order for Cathedral to retain its recognition as a Catholic school

(and purportedly its taX-exempt status), it needed to...” (emphasis added). Paragraph 18 of the

4 The Court cannot speculate as to whether St. Meinrad is an independent ecclesiastical entity associated with the

Archdiocese of Indianapolis. It was the Archabbot who terminated McEnroy, not the Archbishop of the

Indianapolis Archdiocese and there is no mention that the Archdiocese directed the Archabbot to terminate her.

8



Complaint notes that President Bridges was terminating Payne—Elliott in accordance with the

Archbishop’s directive, and terminating Payne-Elliott ”feels like with a gun to our head.” This

all raises a question as to whether Payne-Elliott’s termination by Cathedral was to maintain its

tax—exempt status. If Payne—Elliott was terminated by Cathedral for an economic benefit to

Cathedral at the direction of the Archdiocese, then that is a different matter than Catholic

doctrine.

FAILURE T0 STATE A CLAIM UNDER T.R. 12(B)(6)

The Court initially notes that a trial court may consider affidavits and evidence under a

Motion to Dismiss under T.R. 12(B)(6). If the trial court does consider these evidentiary items,

then the matter is treated as a T.R. 56 Motion for Summary Judgment. To be clear, this Court is

NOT considering any affidavits or other ”evidentiary” items relating to the Motion to Dismiss

under T.R. 12(B)(6)L Therefore, this will not be treated as a Summary Judgment Motion.

The Archdiocese asserts three reasons for dismissal under T.R. 12(B)(6):

1. Payne-Elliott has failed to allege sufficient facts to make a claim for intentional

interference with a contractual or employment relationship.

2. Payne-Elliott’s claims are barred by First Amendment freedom of association.

3. Payne-Elliott’s claims are barred by the ministerial exception.

Are the Facts Alleged in the Complaint Sufficient to State a Claim?

Initially, the Court notes the law concerning such motions to dismiss are very favorable

to the nonmoving party.

”A motion to dismiss for failure to state a claim tests the legal sufficiency of the claim,

not the facts supporting it. Charter One Mortgage Corp. v. Condra, 865 N.E.2d 602, 604

(Ind. 2007). Review of a trial court's grant or denial of a motion based on Trial Rule

12(B)(6) is therefore de novo. fl. When reviewing a motion to dismiss, we view the

pleadings in the light most favorable to the nonmoving party, with every reasonable

inference construed in the nonmovant's favor. City ofNew Haven v. Reichhart, 748

N.E.2d 374, 377 (Ind. 2001). A complaint may not be dismissed for failure to state a
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claim upon which relief can be granted unless it is clear on the face of the complaint

that the complaining party is not entitled to relief. fl. (citing McQueen v. Fayette County

Sch. Corp., 711 N.E.2d 62, 65 (Ind. Ct. App. 1999), trans. denied).”

Babes Showclub v. Lair, 918 N.E.2d 308, 310, (Ind. 2009)

The Archdiocese asserts that the Comglaint inadequately asserts one of the elements

necessary for both a) intentional interference with a contractual relationship and b) intentional

interference with an employment relationship. That Archdiocese argues that Payne-Elliott has

not alleged sufficient facts that the Archdiocese’s ”action was without justification.” On page 8

of its Memorandum in Support of the Motion to Dismiss, it states: ”The fourth element —

absence ofjustification — requires that ’the breach must be malicious and exclusively directed to

the injury and damage of another.’ Morgan Asset Holding Corp., 736 N.E.2d at 1272 (emphasis

added).” Payne—Elliott asserts in his Response in Opposition that the absence ofjustification

element does not require that the breach must be malicious. P. 6. The Archdiocese responds

that regardless of whether maliciousness is a necessary characteristic of the absence of

justification, Payne—Elliott has failed to plead any facts from which it can be inferred that the

Archdiocese’s conduct was unjustified. Replv in Support of Motion to Dismiss, pp. 2 — 3.

Payne-Elliott’s Comglaint has different sections: I. PARTIES AND VENUE, ||. FACTUAL

ALLEGATIONS, |||. LEGAL ALLEGATIONS — Count | and Count ||. In the LEGAL ALLEGATIONS

section in Par. 25, it states: ”Payne-Elliott incorporates all other paragraphs in this Complaint as

if fully set forth herein.” Other portions of the Complaint refer to Exhibits A, B, and C.

Therefore, when examining the Archdiocese’s assertion that the Complaint does not contain

sufficient facts to show that the Archdiocese’s action was without justification, the Court must

look not just at section |||. Legal Allegations. The Court must examine the entire Complaint and

the exhibits attached thereto to determine if it is clear on the face of Payne—Elliott’s Comglaint
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that he is not entitled to relief. The Court must also view the Comglaint in light most favorable

to Payne- Elliott with every reasonable inference construed in Payne-Elliott’s favor.

Payne-Elliott had taught at Cathedral for thirteen years. Comglaint, Par. 7. During the

last 22 months of his teaching career at Cathedral, Cathedral and the Archdiocese were having

earnest discussion and extensive dialogue about Cathedral’s continued Catholic identity.

Complaint! Ex. C. On May 22, 2019, Payne—Elliott and Cathedral entered into a teacher contract

for 2019 — 2020. Complaint, Par. 12 and Ex. A. After signing this teacher contract, Cathedral

indicated to Payne-Elliott that it expected to receive a letter from the Archdiocese requiring

Cathedral to ”adopt and enforce” morals clause language used in Archdiocesan schools.

Complaint, Par. 13. On June 20, 2019, Brebeuf issued a public statement refusing to follow the

Archdiocese’s directive to terminate Payne-Elliott’s spouse. Comglaint, Par. 14. Three clays

later, June 23, 2019, Cathedral’s president met with Payne-Elliott and informed him that he was

being terminated at the Archdiocese’s directive and that in taking this action, the president felt

like he had a gun to his head. Comglaint, Pars. 17 — 18. One can reasonably infer that the

Archdiocese knew that Brebeuf had determined not to follow the Archdiocese’s directive prior

to the time when Payne-Elliot was terminated. The Archdiocese would have also known the

reasons why Brebeuf was declining the directive as they were set forth in the public statement.

The Archdiocese would have also known that Brebeuf and presumably Cathedral would have

the right to appeal this directive. Complaint, Ex. B.

Without further discovery and with all reasonable inferences in Payne-Elliott’s favor, it is

possible that Payne—Elliott could prove that at the time of his termination, the Archdiocese was

not justified in taking the action that it had taken and could have reversed those actions. This is
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especially true since the Archdiocese most likely recognized that Cathedral could appeal the

directive. This would mean that the directive was not coming from the highest authority.

Another reasonable inference is that the directive and its interpretation used tax consequences

to Cathedral as the underlying motive to get Cathedral to follow the directive.

Furthermore, as noted in the Complaint, Par. 14, Brebeuf ”has always maintained

control of our school’s operations and governance, including our personnel decisions.” Since

Brebeuf always maintained control of the school’s operations and governance, it can

reasonably be inferred that it was concerned that if it followed the Archdiocese’s directive to

terminate a teacher, this could be the beginning of the Archdiocese injecting itself into

decisions that had traditionally been made solely by Brebeuf. Therefore, if the Archdiocese had

not attempted to direct Brebeuf’s school policies previously, a reasonable question is the

extent, if any, to which the Archdiocese engaged in attempting to direct Cathedral’s school

policies previously. Once again, discovery would be important in clarifying these underlying

issues and a summaryjudgment motion thereafter would assist the Court in more definitively

resolving these issues.5

The Court in examining the entire Comglaint and the exhibits attached thereto cannot

determine that it is clear on the face of Payne-Elliott’s Comglaint that he is not entitled to relief;

5 The Court certainly recognizes that Payne-Elliott states in his Complaint, Par. 8 that the Archdiocese exercises

significant control over Cathedral. However, it is unclear what he means by ”significant control.” This paragraph

does seem to undermine Payne-Elliott’s position in some regards. In fact, if he had not included materials and

facts concerning Brebeuf, it is certainly more likely that the Court might well have granted the Archdiocese’s

Motion to Dismiss. But, in reviewing what has taken place with a similar non-archdiocesan school, different

reasonable inferences can be drawn in this case that lead this Court to recognize the importance of discovery being

conducted so that the Court can look at some matters neutrally and render a decision in fairness to both parties.
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especially since the Court must view the Comglaint in light most favorable to Payne— Elliott with

every reasonable inference construed in Payne-Elliott’s favor.

Are Payne-Elliott’s Claims Barred by the First Amendment Freedom of Association Doctrine?

The first case cited by the Archdiocese to support this argument is Roberts. U.$. Jaycees,

468 U.S. 609 (1984). ”As the Supreme Court has explained, ”[a]n individual’s freedom to speak

[and] to worship could not be vigorously protected from interference bv the State unless a

correlative freedom to engage in group effort toward those ends were not also guaranteed.”

Id., p. 622. (emphasis added) Roberts expounds on the Freedom of Association and cites

numerous cases protecting individuals and organizations from state interference. Id., p. 618 —

620. Roberts further notes that there lies a broad range of human relationships that may make

greater or lesser claims to constitutional protection from particular incursions bv the State. Id.,

p. 620. (emphasis added)

The Archdiocese thereafter cites numerous cases regarding this doctrine: City Chapel

Evangelical Free Inc. v. City ofS. Bend ex rel. Dep’t of Redevelopment, 744 N.E.2d 443

(|nd.2001); Eu v. San Francisco County Democratic Central Committee, 489 U.S. 214 (1989); New

York State Board of Elections v. Lopez Torres, 552 U.S. 196 (2008); California Democratic Party v.

Jones, 530 U.S. 567 (2000); Ray v. State Election Bd, 422 N.E.2d 714 (Ind.Ct.App. 1981); and

Hurley v. Irish—American Gay, Lesbian & Bisexual Group, 515 U.S. 557 (1995). Each of these

cases deals with the enforcement of a law that the claimant asserts is interfering with their

freedom of association. In many of the cases, the State is seeking to enforce the law. The next

case cited by the Archdiocese, Boy Scouts v. Dale, 530 U.S. 640 (2000), held that applying New
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Jersey’s public accommodations law to require Boy Scouts to admit plaintiff violated the Boy

Scouts’ First Amendment right of expressive association.

Without going through each and every case cited by the Archdiocese, the Court notes

that these cases were either brought by the State to enforce one of its laws or was brought by a

claimant asserting that the organization was violating a state law by not allowing that claimant

to participate in that organization. Mr. Dale wanted to remain an Assistant Scoutmaster in the

Boy Scouts. /d., pp. 644 — 645. In the case at bar, Payne-Elliott is not suing the Archdiocese

asserting that the Archdiocese in preventing him from joining the Archdiocese. Payne-Elliott

has not asserted in his Comglaint that the Archdiocese is violating any specific Indiana law.

Payne—Elliott asserts that the Archdiocese interfered with Payne—Elliott’s contract and

employment relationship with a third-party, Cathedral, without justification. This claim is

different from the cases dealing with the freedom of association doctrine cited by the

Archdiocese because the case at bar is not about the Archdiocese kicking out Payne-Elliott or

excluding Payne-Elliott from entering into a relationship with the Archdiocese. Moreover, once

again, it will be important for discovery to take place so that the Court can have a better

understanding of the underlying relationships between the entities.

Therefore, at this time the Court is not going to dismiss the Comglaint based upon the

freedom of association doctrine.

Can the Archdiocese Prevail by Asserting that Payne-Elliot is a Minister of the Church?

This issue is tangled up with the issue of whether the decision to terminate Payne—Elliott

was made by the highest ecclesiastical authority. Why? Because the highest ecclesiastical

authority generally also has the right to determine who is a ”minister” within that ecclesiastical
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body. Currently, when the highest authority within an ecclesiastical body makes a decision

that affects a minister within that ecclesiastical body, courts are very limited as to jurisdiction.

This is a fairly strict rule, but not absolute. If the highest authority within an ecclesiastical body

terminates an individual within the ecclesiastical body, the Court must then determine if the

individual is a ”minister” within the ecclesiastical body, or if the ecclesiastical body is claiming

that the person is a minister, in an attempt to keep the court from being involved.

From August 2006 to June 23, 2019, Payne-Elliott worked at Cathedral as a world

language and social studies teacher. Complaint, par. 7. Payne-Elliott is a homosexual male and

has been in a same—sex marriage with his spouse since 2017. Comglaint, par. 10. Payne-Elliot

was terminated as a teacher at Cathedral on June 23, 2019 at the directive of the Archdiocese

to Cathedral. Comglaint, par 17. In Ex. C to Comglaint, the Dear Cathedral Family letter states

in the first paragraph: ”On behalf of Cathedral’s Board of Directors, we write to you about an

agonizing decision, made after 22 months of earnest discussion and extensive dialogue with the

Archdiocese of Indianapolis about Cathedral’s continued Catholic identity.” The Archdiocese

also confirmed that it had been in discussion with Cathedral for 22 months. Motion to Dismiss,

p. 1.

This may well be an important factor in determining whether Payne-Elliott is rightly

characterized as a minister at Cathedral. Payne—Elliott indicates that he had a teaching contract

with Cathedral that was renewed annually. Comglaint, par. 11. On May 21, 2019, Cathedral

offered Payne—Elliott a teaching contract for 2019—2020. Comglaint, par. 11. This teaching

contract was entered into on May 22, 2019. Complaint, Ex. A. On May 24, 2019, Cathedral’s

president ”told Payne-Elliott that Cathedral expected to receive a letter from the Archdiocese
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stating that, in order ”for Cathedral to retain its recognition as a Catholic school (and

purportedly its tax-exempt status),” it needed to adopt and enforce ”morals clause language

used in teacher contracts at Archdiocesan schools.” Comglaint, par. 13.

It would appear that the administrator at Cathedral did not determine that Payne-Elliott

was violating a ”ministerial requirement” since Cathedral and Payne-Elliott entered into a

teaching contract for 2019 — 2020. Clearly, Cathedral was aware of Payne—Elliott’s marital

relationship since Cathedral and the Archdiocese had been in dialogue about this for 22

months. Therefore, a relevant question arises from the conduct of Cathedral’s administrator.

Did Cathedral classify Payne-Elliott as a minister at their school and if so, did Cathedral believe

that he violated this classification? Furthermore, the Archdiocese did not terminate Payne—

Elliott. It directed Cathedral to terminate Payne-Elliott. Does this mean that the Archdiocese

did not have the authority to terminate Payne—Elliot or to discipline him? These legitimate

issues cannot be determined without discovery. If the Archdiocese did not have the authority

to terminate Payne—Elliott’s teaching contract with Cathedral, how does it now have the

authority to determine that Payne—Elliott was a minister at Cathedral?

The Court determines that the issue of whether Payne-Elliott was a minister cannot be

determined without additional discovery, specifically discovery relating to who had the

authority to make the ministerial decision, whether a ministerial decision was actually made, or

whether this is being brought up at this time simply as a defense. The facts that: a) Cathedral

and Payne-Elliot entered into a teachers contract for 2019 — 2020, and b) the president of

Cathedral indicated to Payne—Elliott that he felt like he had a gun to his head — both call into

question whether the decision to terminate Payne-Elliott was actually made because Payne-
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Elliott was a ”minister” violating his position as a minister or for some other reason, such as

potentially losing one’s tax status.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Archdiocese's Motion t0

Dismiss Comglaint is DENIED.

ALL OF WHICH IS ORDERED, ADJUDGED, AND DECREED on

Special Judge, Stephen R. Heimann

CC:

Kathleen A. DeLaney and Christopher S. Stake

John S. Mercer

Christopher Pagliarella, Daniel H. Bloomberg, and Luke W. Goodrich

Josh J. Minkler

Elliott M. Davis.

Thomas E. Wheeler and Stephanie V. McGowan

‘The Motion to Dismiss Complaint has been pending for over eight months. The Court, sua sponte, set the motion

for a hearing in December and then again in early March. Unfortunately, Judge Heimann has had to deal with a

number of serious family health issues that caused both of those hearings to be continued. The Court instructed

the parties to submit available dates in April for a new hearing. However, because of the Coronavirus, no hearing

could be scheduled in April. Furthermore, with the huge backlog of cases, it is unclear when this matter could be

reset for a hearing.

The Court recognizes that a hearing is not required on a Motion to Dismiss. However, the Court has found that

hearings on such matters usually help to narrow down the actual contested issues from the extensive list of issues

raised in motions. If the Court can reduce the number of issues, this reduces the amount of research required of

the Court. Since this motion has been pending for an extremely long time and it appears that a hearing will not be

able to be held for quite some time, the Court has decided to forego a hearing. Instead, the Court has researched

each issue and reviewed all of the cases provided to the Court as well as other cases.
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“ The Court notes that in Ex. C to the Complaint, aJune 23, 2019 letter from the President and Chairman of the

Board of Cathedral, it indicates that Brebeuf and Cathedral are not in the same position in that Brebeuf is

sponsored by the Jesuits while Cathedral is merely affiliated with the Brothers of Holy Cross. (emphasis added)

The letter states: ”Therefore, the two schools cannot function the same way if Cathedral were to receive a similar

decree as Brebeuf.” (emphasis added) Cathedral’s letter contradicts other statements made in the Comglaint.

For example, in paragraph 16, it states that it is believed that Cathedral received the same directive as Brebeufg
the same timetable, but Cathedral received an extension because Payne—Elliott was on a class trip with students.

Paragraph 17 states that President Bridges met with Pavne-Elliott on June 23, 2019 to inform him of his

termination, effective immediately, at the direction of the Archdiocese. Therefore, Cathedral’s ”Dear Cathedral

Family” letter dated June 23, 2019 would not be accurate in its statement ”if Cathedral were to receive a similar

decree as Brebeuf.” From reading the Complaint, it would appear that Cathedral had already received the

directive from the Archdiocese. This would be a pretty basic error by Cathedral. Currently Payne—Elliott is seeking

discovery from Cathedral that he has not received. This discovery may lead to information that demonstrates that

the Cathedral letter is in error about its distinction between Brebeuf and Cathedral. The discovery could also lead

to information that demonstrates that said distinction, if accurate, is not relevant to the underlying issues.
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