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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Federal Rules of Appellate Procedure 26.1(a) and 29(c)(1), 

Campus Crusade for Christ, Inc., which operates in the United States under the name 

“Cru,” hereby certifies that it has no parent corporation, and no publicly held 

corporation owns ten percent or more of its stock. 

Pursuant to Federal Rules of Appellate Procedure 26.1(a) and 29(c)(1), The 

Navigators hereby certifies that it has no parent corporation, and no publicly held 

corporation owns ten percent or more of its stock.
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1 
 

INTEREST OF AMICI CURIAE 

Amicus curiae Campus Crusade for Christ, Inc. operates in the United States 

under the name “Cru.”1  Cru has established affiliated chapters—student 

organizations—on 1,439 American college campuses, with more than 106,000 

students involved.  Amicus curiae The Navigators has established affiliated student 

chapters on 160 campuses across the nation.  Cru’s and The Navigators’ student 

chapters, like many religious student organizations, require their leaders to be able 

to articulate Christian beliefs and live a Christian lifestyle.  Amici believe that they 

must hold their leaders to these doctrinal standards in order to achieve their religious, 

expressive, and associational purposes. 

Amici are concerned with the growing number of universities—both public 

and private—that refuse to grant official recognition to religious student 

organizations that require their leaders to espouse and live according to the defining 

religious beliefs of the organization.  The insistence of Cru’s and The Navigators’ 

student organizations that their leaders espouse and live Christian beliefs enables 

these organizations to express their beliefs collectively.  For public universities to 

                                           
 1 Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), Amici curiae state 

that no counsel for any party authored this brief in whole or in part; that no party 
or party’s counsel contributed money that was intended to fund the preparation 
or submission of this brief; and that no person—other than Amici or their 
counsel—contributed money that was intended to fund the preparation or 
submission of this brief.  The parties have consented to the filing of this brief.  See 
Fed. R. App. P. 29(a)(2). 
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 2  

burden this expression of belief—as has the University of Iowa with its Human 

Rights Policy—is particularly troublesome because the First Amendment restricts 

the State’s ability to regulate speech, expressive association, and religious freedoms.  

This unconstitutional practice substantially interferes with the vibrant religious 

atmosphere that has traditionally defined life for many students on American 

university campuses, and the First Amendment must remain a bulwark against State 

participation in this disturbing trend. 

INTRODUCTION 

The University of Iowa’s Human Rights Policy discriminates against the 

viewpoints of religious student organizations like Plaintiffs-Appellees InterVarsity 

Christian Fellowship/USA and InterVarsity Graduate Christian Fellowship.  

Whereas InterVarsity cannot receive official recognition, and all of the associated 

benefits, if it limits its leaders to those who share its religious beliefs, an officially 

recognized secular organization is free to limit its leaders (and even its members) to 

those who share its beliefs.  This is viewpoint discrimination. 

The Supreme Court’s decision in Christian Legal Society Chapter of the 

University of California, Hastings College of the Law v. Martinez held that a so-

called “all-comers” policy requiring all student organizations to permit any student 

as a member or leader survived First Amendment scrutiny because the policy 

satisfied the clearly established test that “restrictions on access to a limited public 
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forum . . . must be reasonable and viewpoint neutral.”  561 U.S. 661, 679, 697 

(2010).  But crucial to the Court’s determination was that neither religious nor 

secular student organizations could limit their members and leaders to those who 

held their beliefs. 

The Ninth Circuit in Alpha Delta Chi-Delta Chapter v. Reed rejected a First 

Amendment challenge to a university’s nondiscrimination policy as written on the 

basis that the policy was “not materially different” from the all-comers policy 

approved by the Supreme Court in Martinez.  648 F.3d 790, 803 (9th Cir. 2011).  

But Reed was wrong when it was decided, and the California State University system 

avoided Supreme Court review only by changing the policy.  This Court should not 

follow that decision.  Nondiscrimination policies are materially different from all-

comers policies because the latter are viewpoint neutral under Martinez whereas the 

former may (and here the Human Rights Policy does) discriminate between religious 

and secular viewpoints. 

ARGUMENT 

The Ninth Circuit in Reed did not appreciate the significant difference 

between an all-comers policy, which prohibits both religious and secular 

organizations from expressing certain viewpoints by imposing membership and 

leadership restrictions, and a nondiscrimination policy, which may prohibit only 

religious organizations from doing so.  The holding in Martinez that all-comers 
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policies are viewpoint neutral as written cannot extend to nondiscrimination policies 

that (like the policy here) in fact discriminate on the basis of viewpoint. 

I. The Ninth Circuit in Reed Erroneously Extended Martinez. 

In Martinez, the University of California, Hastings College of the Law had 

denied the plaintiff’s application for Registered Student Organization status.  561 

U.S. at 672–73.  The basis for the denial was Hastings’ Nondiscrimination Policy, 

which Hastings interpreted as an “all-comers” policy that required “[s]chool-

approved groups [to] ‘allow any student to participate, become a member, or seek 

leadership positions in the organization, regardless of her status or beliefs.’”  Id. at 

671 (brackets omitted).  Hastings determined that the plaintiff’s bylaws violated the 

policy because they required members and officers to sign a “Statement of Faith” 

affirming various traditional Christian beliefs.  Id. at 672–73.  

The Supreme Court held 5-4 that Hastings’ policy did not violate the 

plaintiff’s free speech or expressive association rights.  Id. at 697.  The Court limited 

its analysis to Hastings’ all-comers policy and expressly did not reach the issue of 

the constitutionality of a nondiscrimination policy that prohibits student 

organizations from restricting membership or leadership on specific bases, e.g., race, 

sex, or religion.  See id. at 678 & n.10.   

This limitation was integral to the Court’s determination that Hastings’ policy 

was viewpoint neutral as written, as required under longstanding “limited public 

Appellate Case: 19-3389     Page: 8      Date Filed: 03/17/2020 Entry ID: 4892205 



 

 5  

forum” analysis.  See id. at 694–97.  The Court held that a policy “requiring 

all student groups to accept all comers” was one that “dr[ew] no distinction between 

groups based on their message or perspective.”  Id. at 694.  The Court took pains to 

point out that the policy did not “target conduct on the basis of its expressive content” 

because its universal nature made no “reference to the reasons motivating . . . 

exclusionary membership policies.”  Id. at 696.  As Justice Kennedy recognized in 

his concurring opinion, an expressive association’s “interest” in “limit[ing] 

membership to those who agree in full with its aims and purposes . . . can be 

protected against governmental interference or regulation.”  Id. at 704 (Kennedy, J., 

concurring). 

The policy at issue in Reed was a nondiscrimination policy implemented by 

San Diego State University (“SDSU”).  648 F.3d at 795.  That policy prohibited 

official recognition where a “student organization . . . restrict[ed] membership or 

eligibility to hold appointed or elected student officer positions . . . on the basis of 

race, sex, color, age, religion, national origin, marital status, sexual orientation, 

physical or mental handicap, ancestry, or medical condition.”  Id. at 796.  The policy 

made no exception for cases where an organization’s status and expression 

coincided.  See id. 

The plaintiffs in Reed were a Christian sorority and fraternity that required 

members and officers to espouse certain Christian beliefs.  Id. at 795.  SDSU 
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repeatedly denied the plaintiffs official recognition in its student organization 

program after determining that the plaintiffs discriminated on the basis of religion in 

“requir[ing] that their members and officers profess a specific religious belief, 

namely, Christianity.”  Id. at 796. 

Unlike an all-comers policy, SDSU’s policy permitted official recognition for 

a number of secular student organizations that “restrict[ed] membership to those who 

believe[d] in the group’s purpose, or agree[d] with the particular ideology, belief, or 

philosophy the group s[ought] to promote.”  Id. at 800 (quotation marks omitted).  

SDSU stipulated that the Immigrant Rights Coalition, San Diego Socialists at San 

Diego State, and Hispanic Business Student Association—all officially recognized 

student organizations at SDSU—required members to support the values and goals 

of those organizations.  Id. at 800–01.  The result was that the nondiscrimination 

policy, as written, “allow[ed] these secular groups to discriminate on the basis of 

belief, while prohibiting Plaintiffs from doing so on the basis of their religious 

beliefs.”  Id. at 801. 

The Ninth Circuit in Reed, relying in part on circuit precedent regarding high-

school organizations (see id. at 801–02 (citing Truth v. Kent School Dist., 542 F.3d 

634, 645–47, 650 (9th Cir. 2008), overruled on other grounds by Los Angeles Cty., 

Cal. v. Humphries, 562 U.S. 29 (2010))), held that SDSU’s policy was “viewpoint 

neutral as written” because it “[wa]s not materially different from the content-neutral 
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all-comers policy approved in [Martinez].”  Id. at 803 (emphasis added).  But the 

Ninth Circuit did not explain why the Supreme Court expressly distinguished 

between these two types of policies in Martinez, which would have been 

unnecessary if such policies were not materially different.  See Martinez, 561 U.S. 

at 678 & n.10.  The animating principle in Reed appears to be—not materially similar 

policy terms—but the plaintiffs’ purported failure to “put forth . . . evidence that San 

Diego State implemented its nondiscrimination policy for the purpose of suppressing 

Plaintiffs’ viewpoint.”  648 F.3d at 801.  As explained in Section II infra, this 

reasoning misapplies the established standard of viewpoint neutrality because, in the 

court’s own words, SDSU’s nondiscrimination policy “burden[ed] some groups 

more than others” in exercising their expressive associational rights.  Id. at 803.   

The concurrence in Reed agreed that circuit precedent required the court to 

hold that a nondiscrimination policy is viewpoint neutral as written but wrote 

separately to identify the flaws of that precedent.  Id. at 805 (Ripple, J., concurring) 

(citing Truth, 542 F.3d at 645–47).  The concurrence recognized that religion was 

unique among the other protected categories of SDSU’s policy because, unlike race, 

sex, or sexual orientation, religious students’ “shared beliefs coincide with their 

shared status.”  Id. at 806.  The religious status of a student seeking to join or lead a 

religious student organization is defined by his or her religious beliefs.  See id.  “The 

net result of [SDSU’s] selective policy [wa]s therefore to marginalize in the life of 
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the institution those activities, practices and discourses that [we]re religiously 

based.”  Id. 

The plaintiffs in Reed petitioned the Supreme Court for certiorari, but SDSU 

opposed the petition as moot because, one week after the petition was filed, “[t]he 

California State University System ha[d] adopted an ‘all-comers’ policy nearly 

identical to the one approved in [Martinez].”  Br. in Opp’n 1, 10–16, Feb. 16, 2012, 

Alpha Delta Chi-Delta Chapter v. Reed, 2012 WL 522099 (U.S.).  The Court denied 

the plaintiffs’ petition.  Alpha Delta Chi-Delta Chapter v. Reed, 565 U.S. 1260 

(2012). 

II. Reed’s First Amendment Analysis Is Wrong. 

The Ninth Circuit in Reed failed to appreciate the difference between an all-

comers policy and a nondiscrimination policy, and reached the paradoxical 

conclusion that a policy that concededly discriminated against the viewpoints of 

religious student organizations was “viewpoint neutral as written.”  See Reed, 648 

F.3d at 803. 

Martinez and Reed acknowledged that a religious student organization’s 

ability to express its viewpoint includes the ability to restrict members and leaders 

to those who hold particular religious beliefs and live according to particular 

religious codes.  See Martinez, 561 U.S. at 680 (“Who speaks on [the plaintiff-

religious organization’s] behalf . . . colors what concept is conveyed.”); Reed, 648 
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F.3d at 801 (“accept[ing] Plaintiffs’ assertion that San Diego State’s 

nondiscrimination policy incidentally burdens groups that wish to exclude others on 

the basis of religion” by “suppressing Plaintiffs’ viewpoint”).  Similarly, a secular 

student organization’s ability to limit its membership and leadership to those who 

believe in the organization’s purpose—such as SDSU’s chapters of the Immigrant 

Rights Coalition, San Diego Socialists at San Diego State, and Hispanic Business 

Student Association—affects that organization’s ability to express its viewpoint.  

See id. at 800–01. 

The Martinez Court held that an all-comers policy does not discriminate 

among the viewpoints of religious and secular student organizations because none 

are permitted to limit members or leaders to those who believe in the organization’s 

purpose.  See 561 U.S. at 694–95.  The Court called this “textbook” viewpoint 

neutrality.  Id.   

But the same cannot be said of the nondiscrimination policy in Reed, where 

secular organizations were permitted to control the expression of their viewpoints 

by limiting members and leaders, while religious organizations were unable to 

control the expression of their viewpoints without forfeiting their official status.  The 

Ninth Circuit erred in holding that the terms of SDSU’s policy were “not materially 

different” from those of the all-comers policy in Martinez.  See 648 F.3d at 803.  “By 

the very terms of [SDSU’s policy], the University . . . select[ed] for disfavored 
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treatment those student [groups] with religious . . . viewpoints.”  Rosenberger v. 

Rector & Visitors of Univ. of Va., 515 U.S. 819, 831 (1995).  

The Reed court recognized this disparity in treatment but then confused the 

issue by asserting that the plaintiffs had not “put forth . . . evidence that San Diego 

State implemented its nondiscrimination policy for the purpose of suppressing 

Plaintiffs’ viewpoint.”  648 F.3d at 801.  The court determined that the policy had 

not “target[ed] speech” on the basis of viewpoint, “but instead serve[d] to remove 

access barriers imposed against groups that have historically been excluded.”  Id.   

The Supreme Court in Reed v. Town of Gilbert, Arizona rejected a First 

Amendment approach that, like Reed’s, looks to the State’s purpose in enacting 

regulation in order to determine whether content-based regulation (an “egregious” 

form of which is viewpoint discrimination, 135 S. Ct. 2218, 2230 (2015)) has 

occurred.  Such an “analysis skips the crucial first step in the content-neutrality 

analysis: determining whether the law is content neutral on its face.”  Id. at 2228.  

“[T]he First Amendment expressly targets the operation of the laws—i.e., the 

‘abridg[ement] of speech’—rather than merely the motives of those who enacted 

them.”  Id. at 2229.  Hence, the Ninth Circuit should have ended its analysis, and 

held that viewpoint discrimination had occurred, once it determined that SDSU’s 

nondiscrimination policy “burden[ed] some groups more than others” in exercising 

their expressive associational rights.  See Reed, 648 F.3d at 803.   
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Even assuming the purpose of SDSU’s policy was to remove access barriers, 

the fact remains that SDSU discriminated against the plaintiffs’ viewpoint by 

purposely burdening plaintiffs for exercising their expressive associational rights to 

impose barriers to leadership.  This Court has held that a state’s interest in preventing 

discrimination, while important, cannot justify viewpoint discrimination.  See 

Cuffley v. Mickes, 208 F.3d 702, 708 (8th Cir. 2000) (antidiscrimination interests did 

not justify state’s refusal to let expressive association join adopt-a-highway program 

unless it “alter[ed] its message”); see also Telescope Media Grp. v. Lucero, 936 F.3d 

740, 755 (8th Cir. 2019) (“as compelling as the interest in preventing discriminatory 

conduct may be, speech is treated differently under the First Amendment”).  SDSU’s 

policy failed the Rosenberger test because the Reed plaintiffs’ leadership restrictions 

“reveal[ed] an avowed religious perspective,” and SDSU—applying the terms of the 

nondiscrimination policy as written—could “point[] to nothing but the religious 

views of the [plaintiffs] as the rationale for excluding [their] message” by denying 

their application for official recognition.  See Rosenberger, 515 U.S. at 832.  This is 

textbook viewpoint discrimination. 

Moreover, although Amici applaud the efforts of SDSU’s and other 

universities’ administrators to remove unjustified access barriers to historically 

marginalized groups on the basis of status, the context of religious organizations is 

unique because members’ “shared beliefs coincide with their shared status.”  Reed, 
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648 F.3d at 806 (Ripple, J., concurring).  Christian sects have always conditioned 

leadership on adopting certain Christian beliefs because, otherwise, these sects 

would cease to be Christian.  The same is true for members of a Jewish synagogue 

or a Muslim mosque.  When it comes to religion, belief and identity are one and the 

same.  See Christian Legal Soc’y v. Walker, 453 F.3d 853, 863 (7th Cir. 2006) (where 

“a faith-based organization” has “beliefs” that certain conduct is “immoral,” 

“forcing it to accept as members those who engage in or approve of [that] conduct 

would cause the group as it currently identifies itself to cease to exist”). 

To be clear, many religious organizations enthusiastically welcome visitors; 

indeed, membership in Cru’s and The Navigators’ student chapters is open to any 

student who meets attendance criteria, in hopes that visitors will hear and embrace 

their message.  But religious organizations cannot preserve their identities—and 

control the expression of their religious viewpoints—without restricting leadership 

to those who share the organizations’ central beliefs.  Indeed, the same would be true 

for an avowed atheist organization that could not exclude theists from its leadership. 

In Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, the 

Supreme Court recognized this self-evident principle in the context of its Free 

Exercise analysis: 

Requiring a church to accept or retain an unwanted minister, or 
punishing a church for failing to do so, . . . . interferes with the internal 
governance of the church, depriving the church of control over the 
selection of those who will personify its beliefs.  By imposing an 
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unwanted minister, the state infringes the Free Exercise Clause, which 
protects a religious group’s right to shape its own faith and mission 
through its appointments. 

565 U.S. 171, 188 (2012).  SDSU’s nondiscrimination policy burdened the 

plaintiffs’ ability to select leaders who would “personify [their] beliefs”—while 

leaving unburdened the ability of secular organizations to do so—and thereby 

discriminated against the plaintiffs because of their religious viewpoint. 

CONCLUSION 

Reed was wrongly decided, and this Court should not follow it.  The 

University’s policy as written is, in fact, viewpoint discriminatory against religious 

organizations like InterVarsity, and this Court should affirm the district court’s 

decision invalidating the policy under the First Amendment. 
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Dated:  March 17, 2020   Respectfully submitted, 

       /s/ Vince Eisinger   
 Vince Eisinger 

Gibson, Dunn & Crutcher LLP 
200 Park Avenue  
New York, NY 10166   
(212) 351-4000 
veisinger@gibsondunn.com 
 
Blaine H. Evanson 
Gibson, Dunn & Crutcher LLP 
3161 Michelson Drive 
Irvine, CA  92612 
(949) 451-3800 
bevanson@gibsondunn.com 
 
Attorneys for Amici Curiae 
Cru and The Navigators 
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