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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

WHOLE WOMAN’S HEALTH, et al.  

     Plaintiff 

v. 

CHARLES SMITH 

     Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

Civil Action  
Number-            1:16-cv-01300-DAE-AWA 

TEXAS CATHOLIC CONFERENCE OF BISHOPS’  
MOTION TO QUASH AND FOR PROTECTIVE ORDER  

TO THE HONORABLE MAGISTRATE JUDGE ANDREW W. AUSTIN:1 

The Texas Catholic Conference of Bishops (“TCCB”) files this Motion to Quash and for 

Protective Order, (the “Motion”).  In support of its Motion, the Catholic Conference of Bishops 

state as follows: 

1. The TCCB is an ecclesiastical consultative association that furthers the religious

ministry of the Roman Catholic bishops and archbishops in the state of Texas.  It was created in 

1965 by the then presiding bishops and archbishop in Texas, based on the magisterial teachings 

flowing from Vatican II.  The TCCB advocates for the social, moral, and institutional concerns of 

the Catholic Church in the State of Texas.  

2. On March 21, 2018, Plaintiffs’ counsel J. Alexander Lawrence with Morrison &

Forester, LLP served TCCB with the subpoena attached as Exhibit A (“Subpoena”). The Subpoena 

1 On January 29, 2018, United States District Judge David Ezra referred all non-dispositive discovery 
matters to Magistrate Judge Austin 
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requires the production of documents, information or objects or to permit inspection of premises 

by April 3, 2018, at 9:00 am. 

3. The Subpoena is not limited at all as to time or place.  Conceivably, the request

could extend to documents dating back to the establishment of the TCCB in 1965.   

OBJECTIONS 

4. TCCB objects to, and moves to quash the Subpoena and for protection, on the

following grounds: 

a. Objection- Improper Definitions and Instructions.

 The TCCB objects to the definitions of “Act” and “Amendments” which amount

only to references to legislation enacted by the State of Texas, but are otherwise

unbounded.  The Definition of “Act” makes reference to 9 separate sections of the

Texas Health and Safety Code, which in turn, make reference to at least 3 other

chapters of the Texas Health and Safety Code, the Texas Occupations Code, and

the Texas Administrative Code.  The subject matters covered by the 9 sections of

the Chapter 697 of the Texas Health and Safety Code include such topics as the

State’s declared purpose for the legislation, the separate definitions applied to the

legislation, the disposition of embryonic and fetal tissue remains, the coordination

between the State, healthcare providers and facilities, and funeral homes and

cemeteries regarding costs of cremation or internment of embryonic and fetal tissue

remains, the consequences of civil penalties and licensure suspension or revocation

for violations thereof, and the adoption of implementation rules.  As such, the

Definition of the Act is overly broad and ambiguous.
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 The Subpoena contains definitions and instructions that improperly expand upon

the definitions contained in the Federal Rules of Civil Procedure (“FRCP”) and the

Western District of Texas local rules (the “Local Rules”) for the definitions of

“Employee” and “Document.”  See Exhibit A at Definitions, ¶¶ 7, 8.  TCCB objects

to these overly-expansive definitions, and will only agree to be bound by the

definitions contained in the FRCP and the Local Rules.  Further, unless an

individual’s associations are obvious and known to the TCCB, it is impossible for

TCCB to comply with the definition of “Employee.” Likewise, the Subpoena

Instruction ¶9 purports to require TCCB to expand its response to include “those

Documents available upon [TCCB’s] request” thereby purporting to obligate

TCCB to make such requests.

 TCCB also objects to Plaintiff’s attempt at requiring a continuing discovery

obligation on TCCB which is a non-party (Exhibit A at Instructions, ¶10).

However, if after responding to a properly narrowed and tailored subpoena, and

TCCB thereafter obtains documents that are responsive, TCCB will notify the

parties.

 TCCB further objects to Plaintiff’s Instruction that TCCB be required to explain

any non-production of documents, or why a document is incomplete.  Exhibit A at

Instructions, ¶ 11.   Such explanation is not required by the FRCP or the Local

Rules.   If required by the Court after considering this Motion, TCCB will produce

documents as they are kept in the ordinary course of business.  See FRCP 45

(e)(1)(A).
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 TCCB further objects to being required to produce documents that are not

responsive to a request. Exhibit A at Instructions ¶12. This is far beyond the scope

of the FRCP. See Rule 26(a).

 TCCB objects to Plaintiff’s overly-expansive requirements for a privilege log.

Exhibit A at Instructions ¶ 14.  This “requirement” also exceeds the scope of the

FRCP and the Local Rules.

 TCCB objects to the expansive electronic data instructions contained in the

Subpoena (Exhibit A at Instructions ¶¶ 15, 16, 17, 18, 19, 20, and 21), which

requires production of documents in numerous different forms; requires Plaintiff’s

unilaterally imposed identification protocols; requires TCCB to identify persons

and devices where the document are found; requires TCCB to reference parent

documents; requires electronic documents to be produced with new and additional

terms; requires TCCB to change electronic documents; requires TCCB to OCR all

documents; and requires TCCB to provide expansive identification information.

These requirements exceed the scope of the FRCP and Local Rules.   If required by

the Court after considering this Motion, TCCB will produce documents (in

response to a properly narrowed and tailored request) in accordance with the FRCP

and Local Rules.

b. Objection- Inadequate Time to Respond.  The Subpoena fails to give

TCCB adequate time to respond.  The subpoena was received on the morning of Wednesday, 

March 21, 2018, allowing only 12 days to comply with an expansive, overbroad request.   These 

12 days include two weekends (including Easter Sunday) and the religious holidays of Holy 

Thursday and Good Friday.  In addition, the TCCB is closed on April 2, 2018, the day after Easter 
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Sunday.  Therefore, the TCCB only has five business days (three of which are during the week of 

Holy Week, the most important week of the liturgical year in the Roman Catholic Church) to 

respond to this expansive request for documents.  In addition, the semi-annual meeting of the 

TCCB with all bishops and archbishops (23 in total) in San Antonio, Texas in the State of Texas 

is occurring on April 15, 2018 and requiring the TCCB, with its limited staff, to respond before 

then to the Subpoena will adversely impact the TCCB’s ability to be ready for the meeting.  

c. Objection- Overbroad.   Defendant objects to this discovery request

because it is overly broad, and not reasonably limited as to time and scope.   Request no. 1 is not 

limited at all as to time, and conceivably could require TCCB to search for documents dating back 

to 1965, when TCCB was formed, in a lawsuit relating to a law passed by the Texas Legislature 

in 2016.  Further, Request No. 2 is not limited at all regarding subject matter, asking simply for, 

“All documents concerning communications” between TCCB and various Texas governmental 

entities. TCCB advocates on many different issues that have nothing to do with the legislation 

made the basis of this lawsuit and with persons and entities not a party to this lawsuit.  Requests 

nos. 1 and 2 are hopelessly overbroad, and must be narrowed in scope and time period.  

d. Objection- Attorney Client Privilege/Work Product.  If read and

interpreted in its broadest possible manner, as demanded by the Definitions and Instructions, the 

Subpoena with regard to all three requests invades the TCCB’s legal privileges associated with the 

right to confer with its counsel and the attorney work product doctrine.   

e. Objection- Relevance.    TCCB objects to the Subpoena because it seeks

information and/or documents that are completely irrelevant to the issues in this case, not 

reasonably calculated to lead to the discovery of admissible evidence, and not proportional to the 

needs of the case.  Fed. R. Civ. P. 26(b)(1).   
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i. Plaintiff’s requests nos. 1 and 2 are not limited (or even related) to the

underlying legislation made the basis of this lawsuit.

ii. Request no. 1 is not limited to communications between TCCB and

persons or departments of the executive and legislative branches of the

Texas government.  As requested, Request no. 1 includes information

and documents internal to the TCCB and also with persons not parties

to the underlying lawsuit.

iii. Request No. 1 is also vague and ambiguous as it relates to “EFTR,

miscarriage, or abortion” insofar as these are three broad subjects with

multiple discrete facets including matters that are irrelevant and

unrelated to the discrete issues before the Court and render the Request

not relevant and not proportional to the needs of the case.

iv. Request no. 2 is not limited to the issues in this lawsuit.  It involves all

communications between the TCCB and employees and former

employees (assuming while they were still employees) of DSHS,

HHSC, the Office of the Governor of Texas, the Office of the Attorney

General of Texas and any member of the Texas Legislature, on any and

every topic whatsoever.  The TCCB  advocates for the bishops and

archbishops on a range of issues, including but not limited to disaster

relief (e.g., Hurricane Harvey), pay day loans, family matters, foster

care, adoption, living wills, hospitals, immigration, criminal matters,

education, school choice, conscience protections, criminal justice

reforms,  healthcare, human trafficking, and the environment, just to
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name a  few.   These issues have no relevance to this lawsuit and even 

if relevant, are not proportional to the needs of the case.  

v. Request no. 3 is also not properly limited to relevant information 

proportional to the needs of the case.  If the TCCB has internal 

documents on the subjects related to the request, or communicated with 

non-governmental entities regarding “the Act, the Amendments, or this 

lawsuit,” those documents have no bearing on whether the underlying 

legislation and it being approved and implemented.    

f. Objection:  Violation of the Constitution (both Texas and Federal). 

Subject to the foregoing objections, TCCB also objects to the Subpoena because it violates its First 

Amendment of the United States Constitution and the Texas Constitution.  The Subpoena is so 

expansive that it includes internal deliberations and communications of the Texas bishops and 

archbishops and the staff at the TCCB (collectively the “Bishops”).  The internal documents and 

communications of the TCCB are protected religious speech, private in nature and solely directed 

at meeting the Bishops’ religious mission in the State of Texas.  The method and means of how 

the Bishops deliberate and determine how they are going to advance that mission in the public 

square is protected under the First Amendment of the United States Constitution, the religious 

freedom clause of the Texas Constitution, and the Religious Freedom Restoration Act, 42 U.S.C. 

§2000bb (Supp. IV 1994). See e.g. NRLB v. Catholic Bishop, 440 U.W. 490, 502 (1979)(process 

of inquiry leading to findings and conclusions violates religious clauses of United States 

Constitution). Further, the TCCB objects to the Subpoena in that interferes with the TCCB’s right 

to the free exercise and practice of religious beliefs, the constitutional freedoms of speech and 

peaceable assembly, and to petition the government for redress of grievances.    
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g. Objection- Harassing and Unduly Burdensome.   The Plaintiff has an 

obligation under the Federal Rules of Civil Procedure to tailor discovery that does not impose an 

undue burden and expense on the recipient of the subpoena. Fed. R. Civ. P. 45(d)(1).  Plaintiff’s 

Subpoena is harassing in nature and unduly burdensome; and if TCCB were forced to comply 

with it, the expense would be enormous.  Plaintiff has taken no steps to limit the discovery to a 

time period relevant to the issues in the case and further has failed to limit the scope of the 

request to anything remotely related to the legislation.  In the affidavit attached as Exhibit B, 

Mrs. Jennifer Allmon details the extensive work that will be required to respond to the Plaintiff’s 

Subpoena.  As the custodian of the Roman Catholic archives, the TCCB has voluminous records 

that will need to be analyzed to respond to the subpoena.  The work and expense it would take 

TCCB to respond to the Subpoena are nothing short of extraordinary.    Mrs. Allmon estimates it 

will take more than 25 years for one full time person to perform the task at a cost to TCCB of 

$1,258,000.   

h. MOTION TO QUASH AND FOR PROTECTIVE ORDER 

5. As detailed above, TCCB requests this Court quash the Subpoena and grant 

protection to TCCB for the following reasons: (i) the Subpoena fails to give TCCB adequate time 

to respond; (ii) the Subpoena is over broad and unduly burdensome; (iii) the Subpoena is not 

limited in time or scope to the legislation subject to the underlying litigation; (iv) the Subpoena 

requests information that is irrelevant and not proportional to the needs of the case; and (v) the 

Subpoena requests information and documents in violation of the TCCB’s constitutional rights  to 

freedom of religion by seeking information about the internal deliberative process of the Bishops 

in their pursuit of their religious mission in the public square.  
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6. This Court should also quash the subpoena because the Plaintiff failed to comply 

with Rule 45(d)(1) of the Federal Rules of Civil Procedure by failing to limit its discovery to 

matters that do not cause undue burden and expense to the recipient of the Subpoena.  

 WHEREFORE, the Texas Conference of Catholic Bishops requests that the Court sustain 

TCCB’s objections to the Subpoena, and if necessary issue an order either narrowing the scope of 

the Subpoena or requiring Plaintiff to narrow the scope, and granting TCCB any further protection 

to which it may be entitled. TCCB also requests the Court award TCCB its reasonable and 

necessary attorney’s fees incurred in the filing and prosecution of this Motion.  

 

Respectfully submitted, 
 
LEVATINO | PACE PLLC 
1101 S. Capital of Texas Hwy. 
Building K, Suite 125 
Austin, Texas  78746 
(512) 637-1581 
(512) 637-1583 (Fax) 
 

       
By: ___________________________  

Steven C. Levatino  
State Bar No. 12245250 
steven@lpfirm.com 
Andrew F. MacRae 
State Bar No. 00784510 
andrew@lpfirm.com 

 
       ATTORNEYS FOR TEXAS CATHOLIC  
       CONFERENCE OF BISHOPS 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on April 2, 2018, I served the foregoing pleading, via the Court's 
CM/ECF system to all parties registered to receive such notice.  

 

 
                                  
Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.  
 
     Plaintiff 
 
 
v. 
 
CHARLES SMITH 
 
     Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

 
 
 
 
Civil Action  
Number-            1:16-cv-01300-DAE-AWA

ORDER 

Before the Court is Non-Party Texas Catholic Conference’s Motion to Quash and for 

Protective Order.    The Court, having considered the motion and the Plaintiff’s response finds that 

the motion should be Granted. 

IT IS THEREFORE ORDERED that Non-Party Texas Catholic Conference’s Motion to 

Quash and for Protective Order is GRANTED. 

SIGNED this ________ day of April, 2018. 

 

 

 

 

__________________________________ 
ANDREW W. AUSTIN 
UNITED STATES MAGISTRATE JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
 

WHOLE WOMAN’S HEALTH, et al., 
 
Plaintiffs, 
 
v.  
 
CHARLES SMITH, M.D., 
 
Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
 
 

 
 
 
 CIVIL ACTION 
 

 CASE NO. 1:16-CV-01300-DAE-
AWA 

PLAINTIFFS’ NOTICE OF INTENT TO RESPOND TO TEXAS CATHOLIC 
CONFERENCE OF BISHOPS’ MOTION TO QUASH AND FOR PROTECTIVE 

ORDER AND NONCOMPLIANCE WITH THE LOCAL RULES 

Prior to filing its motion to quash (ECF No. 120), counsel for the Texas Catholic 

Conference of Bishops (“TCCB”) did not contact counsel for Plaintiffs or in any way seek to 

confer to determine whether the issues raised by the motion could be narrowed or resolved as is 

required by Local Rule 7(i), nor seek an extension of the time to serve written responses and 

objections under Rule 45, which would have been freely given.  A number of the issues raised by 

the motion regarding the timing of the response and the scope of the subpoena could certainly 

have been addressed and resolved through such discussions. 

Counsel for Plaintiffs will confer with counsel for the TCCB and file a response to the 

motion if necessary within the time set by the local rules. 
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Dated: April 2, 2018 

Respectfully submitted, 

/s/ David Brown 
David Brown* 
Dipti Singh* 
Stephanie Toti 
LAWYERING PROJECT 
25 Broadway, 9th Floor 
New York, NY 10004 
(914) 297-8704 
dbrown@lawyeringproject.org 
dsingh@lawyeringproject.org 
stoti@lawyeringproject.org 
 
J. Alexander Lawrence* 
MORRISON & FOERSTER LLP 
250 W. 55th Street 
New York, NY 10019 
(212) 336-8638 
alawrence@mofo.com 
 

Molly Duane* 
Autumn Katz* 
Caroline Sacerdote* 
CENTER FOR REPRODUCTIVE RIGHTS 
199 Water Street, 22nd Floor 
New York, NY 10038 
(917) 637-3631 
mduane@reprorights.org 
akatz@reprorights.org 
csacerdote@reprorights.org 
 
Patrick J. O’Connell 
LAW OFFICES OF PATRICK J. O’CONNELL, PLLC 
2525 Wallingwood Drive, Bldg. 14 
Austin, TX 78746 
(512) 222-0444 
pat@pjofca.com 
 
 

Attorneys for Plaintiffs 
 

*Admitted pro hac vice 
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CERTIFICATE OF SERVICE 

 I hereby certify that on April 2, 2018, the foregoing was electronically filed with the 

Clerk of Court using the CM/ECF system, which will send notification to all counsel of record, 

and was also served on counsel for TCCB by email. 

 

          _/S/ David Brown ________  

       David Brown 
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

WHOLE WOMAN’S HEALTH, et al. §
§

V. § A-16-CV-1300-DAE
§

CHARLES SMITH §

ORDER

Before the Court are Texas Catholic Conference’s Motion to Quash and for Protective Order

(Dkt. No. 120), and Requiem Aeternam Corporation’s Motion to Quash and for Protective Order

(Dkt. No. 122).  Both motions seek to quash subpoenas served on them by the plaintiffs in this case,

and are filed by the same counsel.  Neither motion contains a certificate of conference as required

by Local Rule CV-7(i). Accordingly, both motions are DENIED WITHOUT PREJUDICE to

refiling, but only after the parties confer as required. Further, the movants are directed to the

Scheduling Order in this case (Dkt. No. 115), which requires that any discovery disputes not resolved

by a conference between the parties will be submitted for an informal conference before the

undersigned prior to any motion being filed.  Therefore, if the movants are unable to resolve the

dispute after conferring with the Plaintiffs in good faith, they are ORDERED to follow the procedure

set out in the scheduling order. 

SIGNED this 3  day of April, 2018.rd

_____________________________________

ANDREW W. AUSTIN
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.  
 
     Plaintiff 
 
 
v. 
 
CHARLES SMITH 
 
     Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
   1:16-cv-01300-DAE-AWA 

   

TEXAS CATHOLIC CONFERENCE OF BISHOPS’  
OPPOSED MOTION TO QUASH  

 
TO THE HONORABLE MAGISTRATE JUDGE ANDREW W. AUSTIN: 

 
The Texas Catholic Conference of Bishops (“TCCB”) files this Opposed Motion to 

Quash (the “Motion”).  In support of its Motion, the TCCB states as follows: 

Introduction 

TCCB moves to quash a non-party subpoena that, if read literally, seeks the production of 

most documents generated by TCCB since its inception in 1965. Although Plaintiff has since 

agreed to limit the time period of the subpoena to January 1, 2016 forward, it has refused to 

properly limit the subpoena’s scope, instead insisting that TCCB search for documents using 

Plaintiff’s list of search terms, most of which have absolutely nothing to do with this litigation.  

Further, without justifying its position, Plaintiff insists that it be permitted to pry into the internal 

workings of TCCB, which is a religious entity entitled to protection and confidentiality by the 

First Amendment.  
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Factual and Procedural Background 

The TCCB is an ecclesiastical consultative association that furthers the religious ministry 

of the Roman Catholic bishops and archbishops (collectively “Bishops”) in the State of Texas, 

and their advocacy for the social, moral, and institutional concerns of the Catholic Church in the 

State of Texas.  See Exhibit 1, Affidavit of Jennifer Allmon, ¶ 2.  TCCB was created in 1965 by 

the then presiding bishops and archbishop in Texas, based on the magisterial teachings flowing 

from Vatican II.  Under Catholic teaching and policy, the TCCB is considered a juridic entity 

within the Roman Catholic Church.  Id.    

On March 21, 2018, Plaintiff Whole Women’s Health served TCCB with the subpoena 

attached as Exhibit 2 (“Subpoena”). The Subpoena required the production of documents, 

information or objects or to permit inspection of premises by April 3, 2018—less than two weeks 

later—including the weekend of Easter, the important time on the calendar of the Roman 

Catholic Church.in which it is virtually shut down except for religious services. See Exhibit 1 at 

¶  4. 

The Subpoena is essentially unlimited.  It purports to seek just three categories of 

documents. However, those three categories are extraordinarily broad: 

1. All Documents concerning EFTR, miscarriage, or abortion. 
2. All Documents concerning communications between You and current or former 

employees of DSHS, HHSC, the Office of the Governor of Texas, the Office of 
the Attorney General of Texas, or any member of the Texas Legislature, since 
January 1, 2016. 

3. All documents concerning the Act, the Amendments, or this lawsuit.  
 

See Subpoena, Exhibit 2.   

The Subpoena’s definitions of “Documents,” and several other definitions were 

extremely broad in scope, and conceivably, the first request could extend to all documents dating 

back to the establishment of the TCCB in 1965.  Accordingly, TCCB filed a Motion to Quash 
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and for Protective Order on April 2, 2018 (Doc. 120). That motion was denied without prejudice 

on April 3, 2018; and the Court ordered the parties to confer (Doc. 133).   

 Since the Court’s order, counsel for the TCCB has worked diligently to seek a 

compromise on the scope and breadth of the Subpoena.  Although the Subpoena has never been 

formally amended or revised, it is Counsel for TCCB’s understanding that Plaintiffs’ counsel 

Alexander Lawrence has agreed to limit the scope of the Subpoena as follows:    

a. The time period of the Subpoena is January 1, 2016 and after for all requests.  

b. The Subpoena is limited to documents and emails of Ms. Jennifer Allmon, the executive 

director of TCCB, who has been named by the State of Texas as a potential witness in 

this case, containing the following terms:  SB8, SB 8, Fetal, Fetus, Embryonic, Embryo, 

Abortion, Aborted, Miscarriage, unborn, and/or burial ministry.   

c. The Subpoena does not include irrelevant documents, even if the term embryonic fetal 

tissue remains, miscarriage abortion, the legislation made the basis of this lawsuit, or this 

lawsuit (e.g.- email/document that had the word abortion in it but had nothing to do with 

fetal burial).The Subpoena does not include any documents in the Texas Catholic 

Church’s historical archives administered by the TCCB.  

d. The Subpoena does not request attorney-client communications and work product.  

Although it agreed to conduct a search of its records using the Plaintiff’s search terms, in 

doing so, TCCB did not waive its objections to the Subpoena or concede to the relevance or 

discoverability of the resulting multiple thousands of documents identified in the search.  After 

culling through the documents, however, the TCCB produced 2282 pages of documents.  Exhibit 

1 at ¶ 8. 
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The TCCB has withheld all internal communications or documents to or from Ms. 

Allmon as irrelevant, and—even if relevant—protected from discovery by the freedom of 

religion clause of the First Amendment (the “Internal Documents”).  Id.   

Argument  

 Because Plaintiff has never formally narrowed or amended the Subpoena, out of an 

abundance of caution, TCCB reiterates the arguments it made in its original Motion to Quash and 

for Protective Order (Doc. 120). 

TCCB objects to, and moves to quash the Subpoena, on the following grounds: 

a. Improper Definitions and Instructions.    

The TCCB objects to the definitions of “Act” and “Amendments” which amount only to 

references to legislation enacted by the State of Texas, but are otherwise unbounded.  The 

Definition of “Act” makes reference to nine separate sections of the Texas Health and Safety 

Code, which in turn, make reference to at least three other chapters of the Texas Health and 

Safety Code, the Texas Occupations Code, and the Texas Administrative Code.  The subject 

matters covered by the nine sections of Chapter 697 of the Texas Health and Safety Code include 

such topics as the State’s declared purpose for the legislation, the separate definitions applied to 

the legislation, the disposition of embryonic and fetal tissue remains, the coordination between 

the State, healthcare providers and facilities, and funeral homes and cemeteries regarding costs 

of cremation or internment of embryonic and fetal tissue remains, the consequences of civil 

penalties and licensure suspension or revocation for violations thereof, and the adoption of 

implementation rules.  As such, the Definition of the Act is overly broad and ambiguous.   

The Subpoena contains definitions and instructions that improperly expand upon the 

definitions contained in the Federal Rules of Civil Procedure (“FRCP”) and the Western District 
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of Texas local rules (the “Local Rules”) for the definitions of “Employee” and “Document.”  See 

Exhibit 2 at Definitions, ¶¶ 7, 8.  TCCB objects to these overly-expansive definitions, and will 

only agree to be bound by the definitions contained in the FRCP and the Local Rules.  Further, 

unless an individual’s associations are obvious and known to the TCCB, it is impossible for 

TCCB to comply with the definition of “Employee.” Likewise, the Subpoena Instruction ¶9 

purports to require TCCB to expand its response to include “those Documents available upon 

[TCCB’s] request” thereby purporting to obligate TCCB to make such requests. 

TCCB also objects to Plaintiff’s attempt to require a continuing discovery obligation on 

TCCB which is a non-party (Exhibit 2 at Instructions, ¶10).   However, if after responding to a 

properly narrowed and tailored subpoena, and TCCB thereafter obtains documents that are 

responsive, TCCB will notify the parties.  

TCCB further objects to Plaintiff’s Instruction that TCCB be required to explain any non-

production of documents, or why a document is incomplete.  Exhibit 2 at Instructions, ¶ 11.   

Such explanation is not required by the FRCP or the Local Rules.   If the Court requires 

production of documents, any documents produced by TCCB will be produced as they are kept 

in the ordinary course of business.  See FRCP 45 (e)(1)(A).    

TCCB further objects to being required to produce documents that are not responsive to a 

request. Exhibit 2 at Instructions ¶12. This is far beyond the scope of the FRCP. See Rule 26(a).   

TCCB objects to Plaintiff’s overly-expansive requirements for a privilege log.  Exhibit  2 

at Instructions ¶ 14.  This “requirement” also exceeds the scope of the FRCP and the Local 

Rules.   

TCCB objects to the expansive electronic data instructions contained in the Subpoena 

(Exhibit 2 at Instructions ¶¶ 15, 16, 17, 18, 19, 20, and 21), which requires production of 
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documents in numerous different forms; requires Plaintiff’s unilaterally imposed identification 

protocols; requires TCCB to identify persons and devices where the document are found; 

requires TCCB to reference parent documents; requires electronic documents to be produced 

with new and additional terms; requires TCCB to change electronic documents; requires TCCB 

to OCR all documents; and requires TCCB to provide expansive identification information.  

These requirements exceed the scope of the FRCP and Local Rules.   If required by the Court 

after considering this Motion, TCCB will produce documents (in response to a properly 

narrowed and tailored request) in accordance with the FRCP and Local Rules.  

b. Overbroad.   Defendant objects to the Subpoena because it is overly broad, and 

not reasonably limited as to time and scope.   Request no. 1 is not limited at all as to time, and 

conceivably could require TCCB to search for documents dating back to 1965, when TCCB was 

formed, in a lawsuit relating to a law passed by the Texas Legislature in 2016.  Further, Request 

No. 2 is not limited at all regarding subject matter, asking simply for, “All documents concerning 

communications” between TCCB and various Texas governmental entities. TCCB advocates on 

many different issues that have nothing to do with the legislation made the basis of this lawsuit 

and with persons and entities not a party to this lawsuit.   

c. Relevance.    TCCB objects to the Subpoena because it seeks information and/or 

documents that are completely irrelevant to the issues in this case, not reasonably calculated to 

lead to the discovery of admissible evidence, and not proportional to the needs of the case.  Fed. 

R. Civ. P. 26(b)(1).   

 Plaintiff’s requests nos. 1 and 2 are not limited (or even related) to the underlying 

legislation made the basis of this lawsuit.   
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 Request no. 1 is not limited to communications between TCCB and persons or 

departments of the executive and legislative branches of the Texas government.  As 

requested, Request no. 1 includes information and documents internal to the TCCB and 

also with persons not parties to the underlying lawsuit. 

 Request No. 1 is also vague and ambiguous as it relates to “EFTR, miscarriage, or 

abortion” insofar as these are three broad subjects with multiple discrete facets including 

matters that are irrelevant and unrelated to the discrete issues before the Court and render 

the Request not relevant and not proportional to the needs of the case.        

 Request no. 2 is not limited to the issues in this lawsuit.  It involves all communications 

between the TCCB and employees and former employees (presumably while they were 

still employees) of DSHS, HHSC, the Office of the Governor of Texas, the Office of the 

Attorney General of Texas and any member of the Texas Legislature, on any and every 

topic whatsoever.  The TCCB  advocates for the bishops and archbishops on a range of 

issues, including but not limited to disaster relief (e.g., Hurricane Harvey), pay day loans, 

family matters, foster care, adoption, living wills, hospitals, immigration, criminal 

matters, education, school choice, conscience protections, criminal justice reforms,  

healthcare, human trafficking, and the environment, just to name a  few.   These issues 

have no relevance to this lawsuit and even if relevant, are not proportional to the needs of 

the case.  

 Request no. 3 is also not properly limited to relevant information proportional to the 

needs of the case.  If the TCCB has internal documents on the subjects related to the 

request, or communicated with non-governmental entities regarding “the Act, the 
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Amendments, or this lawsuit,” those documents have no bearing on whether the 

underlying legislation and it being approved and implemented.    

TCCB is not a party to this suit, and has not been identified as a witness.  See State 

Witness List (Doc. 126); Plaintiff Witness List (Doc. 128).  It is responding to the Subpoena in 

relation to the proposed testimony of its Executive Director, who has been identified by the State 

of Texas as someone with “knowledge regarding the offer of the Texas Catholic Conference of 

Bishops to inter fetal remains statewide at no cost to healthcare facilities for such interment.”  

See Exhibit 3, Defendant’s First Amended Initial Disclosures.  This lawsuit is to determine the 

constitutionality of Chapter 697 of Senate Bill 8, passed by the Texas Legislature in 2017, with 

an effective date of February 1, 2018. See Amended Complaint at ¶ 1 (Doc. 93).  Chapter 697, 

according to Plaintiff, prohibits healthcare facilities from treating embryonic and fetal tissue like 

other kinds of human tissue for purposes of treatment and disposition.  See Amended Complaint 

at ¶ 3 (Doc. 93). Yet even if the Subpoena is limited to documents containing search terms 

proposed by Plaintiff (Plaintiff wants non duplicative relevant documents containing the words 

SB8, SB 8, Fetal, Fetus, Embryonic, Embryo, Abortion, Aborted, Miscarriage, unborn, and/or 

burial ministry, in relationship to embryonic and fetal tissue burial disposition, the resulting 

number of documents is large and cumbersome to review.   

Further, even if Plaintiff were able to construct an argument that its search terms reveal 

relevant information, that relevance must be proportional to the needs of the case, considering, 

among other things, the importance of the discovery in resolving the issues, and whether the 

burden or expense of the proposed discovery outweighs its likely benefit. See Fed. R. Civ. P. 

26(b)(1).  Plaintiff has not even named Ms. Allmon as a witness, see Doc. 128; Ms. Allmon has 

already testified in an injunction hearing; and the burden and expense of the Subpoena has 
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already been heavy, costing TCCB more than $20,000 in attorney’s fees and costs, without even 

factoring in the extraordinary amount of time dedicated by Ms. Allmon and her staff.  

 The Court should rule the discovery sought is not relevant in that the Subpoena is not 

reasonably limited in time or scope; the Plaintiff’s search terms do not identify relevant 

documents; and any relevant documents are not proportional to the needs of the case. This Court 

should also quash the subpoena because the Plaintiff failed to comply with Rule 45(d)(1) of the 

Federal Rules of Civil Procedure by failing to limit its discovery to matters that do not cause 

undue burden and expense to the recipient of the Subpoena.  

d. Violation of the Constitution (both Texas and Federal). TCCB also objects to 

the Subpoena because it violates its First Amendment of the United States Constitution and the 

Texas Constitution.  The Subpoena is so expansive that it includes internal deliberations and 

communications of the Texas bishops and archbishops, the TCCB non bishop voting members,  

and the staff at the TCCB (collectively the “Bishops”).  The internal documents and 

communications of the TCCB are protected religious speech, private in nature and solely 

directed at meeting the Bishops’ religious mission in the State of Texas.  The method and means 

of how the Bishops deliberate and determine how they are going to advance that mission in the 

public square is protected under the First Amendment of the United States Constitution, the 

religious freedom clause of the Texas Constitution, and the Religious Freedom Restoration Act, 

42 U.S.C. §2000bb (Supp. IV 1994). See, e.g., NRLB v. Catholic Bishop, 440 U.W. 490, 502 

(1979) (process of inquiry leading to findings and conclusions violates religious clauses of 

United States Constitution).    

 Allowing the discovery of internal documents of the TCCB will create a chilling effect on 

the future performance of its mission out of worry that its internal communications will be 
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subject to governmental compulsion in third party litigation that does not even involve the TCCB 

as a party.   Indeed, it has already had a chilling effect. See Exhibit 1 at ¶ 9.    

The internal records of the TCCB are highly confidential in nature.  They contain the 

thoughts and thought process of the Bishops in carrying out their religious mission in the State of 

Texas.  The formulation of the TCCB’s stances is an outreach of the religious ministry of the 

bishops/archbishops of the State of Texas.  See Exhibit 1 at ¶ 8.   The positions taken by TCCB 

on public policy issues are an evolving process; and the internal communications and documents 

of the TCCB usually contain an evolution of ideas and thoughts.   The documents and 

communications therefore could be misconstrued as being the final teaching position of the 

Bishops when that is not the case.  Id.  Disclosure of these records may result in confusion and 

dispute within the Catholic Church by divulging the inner thinking processes of the Bishops and 

the TCCB staff in carrying out TCCB’s mission in the State of Texas.  Id.  

If the TCCB internal records were to become subject to discovery in litigation where 

TCCB is not even a party, it would create a chilling effect on the TCCB to perform its mission.  

See Exhibit 1 at ¶ 9.  The Bishops and the staff of the TCCB would be reticent to communicate 

or share documents electronically out of fear the records could later be compelled for production 

in litigation not even involving the TCCB as a party.  Id.  In fact, the Subpoena has already 

caused a change in practice; and Ms. Allmon has personally observed the suppression of 

communication at TCCB out of concern that outside parties will be able to look at and scrutinize 

the communications and records.  Id.  

Further, allowing the discovery in this case to move forward against the internal 

communications and documents of the TCCB will allow civil litigants unprecedented and 

sweepingly broad access to sensitive confidential documents of a religious community, putting 
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litigants in the middle of internal deliberations of a non-party religious entity. The breadth of the 

Subpoena represents a needless peril to the TCCB’s rights of all religious communities.   If 

enforced, the Subpoena would allow an intrusion into the views of the TCCB and would set 

precedent to permit discovery by adversaries in the public arena who do not share the same 

beliefs as the church.  

 The First Amendment provides that “Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof."  U.S. CONST. AMEND I; see 

also Cutter v. Wilkinson, 544 U.S. 709, 719 (2005).  The United States Supreme Court has long 

recognized the right of religious organizations to control their internal affairs. Watson v. Jones, 

80 U.S. 679, 728 (1872).  This right of sovereignty includes the freedom “to decide for 

themselves, free from state interference, matters of church governance, as well as those of faith 

and doctrine.” Kedroff v. St. Nicholas Cathedral, 344 U.S. 94, 116 (1952).  Recently the 

Supreme Court reaffirmed the protections provided to churches based on the First Amendment, 

in Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 694 (2012).  

The reasoning behind the above mentioned cases is that it is fundamental to our system 

that religious doctrine and teaching be left to the free choice of churches and believers, and 

cannot be controlled by government.   It follows, and it has long been settled, that secular courts 

may not resolve disputes over religious doctrine or teaching.  See, e.g., Jones v. Wolf, 443 U.S. 

595, 602 (1979).       

Courts have also recognized that issues pertaining to religious doctrine and the 

appointment of clergy are not just beyond the reach of adjudication—they are beyond the reach 

of discovery.  See, e.g., Cimijotti v. Paulsen, 219 F. Supp. 621 (N.D. Iowa 1963).   Some courts 

explain it in terms of confidentiality or privilege, others in terms of church immunity from suit or 
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the court’s lack of jurisdiction over the dispute. Whatever the explanation, the underlying 

concerns remain the same: that discovery which discloses confidential religious deliberations 

deeply entangles the courts with the church, and deters and distorts future religious deliberations.   

Thus, in holding that the National Labor Relations Board could not assert jurisdiction over 

teachers in Catholic parochial schools, the Supreme Court reasoned that “it is not only the 

conclusions that may be reached by the Board which may impinge on rights guaranteed by the 

Religion Clauses, but also the very process of inquiry leading to findings and conclusions.”  

NLRB v. Catholic Bishop, 440 U.*. 490, 502 (1979)(emphasis added).   

This insight is further elaborated in Rayborn v. General Conference of Seventh-Day 

Adventists, 772 F. 2d 1164 (4th Cir. 1985), cert. denied, 478 U.S. 1020 (1986).   Rayborn  is one 

of many cases refusing to adjudicate a minister’s claim of employment discrimination against a 

church, because adjudication would result in the court determining who speaks for the church.   

But Rayborn also recognized that the constitutional problem goes further by stating that “church 

personnel and records would inevitably become subject to subpoena, discovery, cross 

examination, the full panolopy of legal process designed to probe the mind of the church in 

selection of ministers.”  Id. at 1171 (emphasis added).  Such “pervasive monitoring by public 

authorities… infringes precisely those values at the root of the prohibition of excessive 

entanglement.” Id.; Aguilar v. Felton,  473 U.S. 402, 413 (1985).  To the same effect is United 

Methodist Church v. White, 571 A.2d 790 (D.C. 1990), wherein the court stated that “the First 

Amendment’s Establishment Clause and Free Exercise Clause grants churches an immunity from 

civil discovery and trial under certain circumstances in order to avoid subjecting religious 

institutions to defending their religious beliefs and practices in a court of law.  Id. at 792.   

Similary, in Minker v. Baltimore Annual Confernce, 894 F.2d 1354 (D.C. Cir. 1990), the court 
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recognized that the plaintiff pastor’s employment claim could result in the plaintiff attempting 

“to prove his case without resorting to impermissible avenues of discovery.”  Id. at 1360.  

Importantly, this line of cases involves a church entity as a party.  Certainly a non-litigant church 

entity should be entitled to even more protection from discovery. See Fed. R. Civ. P. 45(d).  

A clear recognition of the constitutional privilege against discovery is found in Hadnot v. 

Shaw, 826 P.2d 978 (Okla.  1992): 

The Free Exercise Clause prohibits civil courts from inquiring into any 
phase of ecclesiastical decision making- its merits as well as 
procedure…Because religious judicature is immune from any civil court 
inquest, it is also protected from intrusion by discovery.  The church’s 
immunity from disclosure rests neither on a statute nor code of evidence.  
Rather its shield is of the constitutional dimension.   It is founded on the 
Free Exercises Clause’s prohibition against secular re-examination of 
merits and procedure in ecclesiastical judicature.    
 

Id. at 988-89.  Like Oklahoma, protection of religious freedom is engrained in the law of the land 

in Texas.  The Texas Constitution engrains this protection in the Texas Bill of Rights of 1876, 

Article I, §. 6 which states: 

FREEDOM OF WORSHIP. All men have a natural and indefeasible right to 
worship Almighty God according to the dictates of their own consciences. No 
man shall be compelled to attend, erect or support any place of worship, or to 
maintain any ministry against his consent. No human authority ought, in any case 
whatever, to control or interfere with the rights of conscience in matters of 
religion, and no preference shall ever be given by law to any religious society or 
mode of worship. But it shall be the duty of the Legislature to pass such laws as 
may be necessary to protect equally every religious denomination in the peaceable 
enjoyment of its own mode of public worship. 
 

Texas Constitution, Article I, § 6 (emphasis added).   

With the above in mind, it should be considered that if the State of Texas may not 

sanction the Grand Dragon of the Texas Knights of the Ku Klux Klan for refusal to hand over the 

membership list of his organization, Ex Parte Lowe, 886 S.W.2d 1 (Tex. 1994), a court should be 

equally powerless to compel a religious organization to disclose its most intimate deliberations 
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about how it carries out the Bishops’ mission in the State of Texas.   To require the TCCB to 

produce information related to its internal deliberations, votes, and correspondence would 

infringe upon TCCB’s free exercise rights—a clear violation of the United States and Texas 

Constitutions.  

Notwithstanding these arguments, TCCB urges that the Court need not even reach them.    

Since the documents sought are not in any way related to the underlying litigation, to order its 

production is not necessary since it is not relevant.   The Supreme Court's principle of avoiding 

constitutional questions where possible should apply in this case. See Ashwander v. Tenn. Valley 

Auth., 297 U.S. 288, 346-48, 56 S. Ct. 466, 80 L. Ed. 688 (1936) (Brandeis, J., concurring). Two 

iterations of this principle apply here: It should not be “the habit of the [C]ourt to decide 

questions of a constitutional nature unless absolutely necessary to a decision of the case" and 

"the Court will not pass upon a constitutional question although properly presented by the record 

if there is also present some other ground upon which the case may be disposed of." Id. at 347. 

Harris v. McRae, 448 U.S. 297, 100 S. Ct. 2671 (1980).  In this case, it is not necessary for the 

Court to reach the constitutional issue, and there are other grounds on which the Court may 

dispose of the Subpoena. 

 WHEREFORE, the Texas Conference of Catholic Bishops requests that the Court sustain 

TCCB’s objections to the Subpoena, and if necessary issue an order either narrowing the scope 

of the Subpoena or requiring Plaintiff to narrow the scope, and granting TCCB any further 

protection to which it may be entitled. TCCB also requests the Court award TCCB its reasonable 

and necessary attorney’s fees incurred in the filing and prosecution of this Motion.  
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Respectfully submitted, 
 
 
       
By:  /s/ Steven C. Levatino    
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State Bar No. 12245250 
steven@lpfirm.com 
Andrew F. MacRae 
State Bar No. 00784510 
andrew@lpfirm.com 
LEVATINO | PACE PLLC 
1101 S. Capital of Texas Hwy. 
Building K, Suite 125 
Austin, Texas  78746 
(512) 637-1581 
(512) 637-1583 (Fax) 
 

       ATTORNEYS FOR TEXAS CATHOLIC  
       CONFERENCE OF BISHOPS 
 

CERTIFICATE OF CONFERENCE 
 

Pursuant to Local Rule CV- 7(i) counsel for the TCCB and counsel for Whole Woman’s 
Health have attempted to confer in good faith to resolve the objections to the Subpoena by 
agreement, but could not come to an agreement on the discoverability of the Internal Records of 
the TCCB.  
 

 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on June 11, 2018, I served the foregoing pleading, via the Court's 
CM/ECF system to all parties registered to receive such notice.  

 

 
                                  
Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.  
 
     Plaintiff 
 
 
v. 
 
CHARLES SMITH 
 
     Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
   1:16-cv-01300-DAE-AWA 

   

ORDER 
 

Before the Court is the Motion to Quash filed by the Texas Catholic Conference of 

Bishops (“TCCB”). The Court, having considered the Motion, finds that it should be, and hereby 

is, GRANTED. 

IT IS THEREFORE ORDERED that the Subpoena to Produce Documents, Information, 

or Objects or to Permit Inspection of Premises in a Civil Action issued by Plaintiff and directed 

to TCCB (Exhibit 2 to the Motion) is hereby quashed.   

Signed this _____ day of June, 2018 

 
 
       

          
  Andrew W. Austin 
  United States Magistrate Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al., 
 

 Plaintiffs,  
 
 v. 
 
CHARLES SMITH, 

 
Defendant.  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

CIVIL ACTION 
 
CASE NO. 1:16-cv-01300-
DAE-AWA 

PLAINTIFFS’ OPPOSITION TO TEXAS CONFERNECE  
OF CATHOLIC BISHOPS’ MOTION TO QUASH 

 
Pursuant to Rule 26 and 45 of the Federal Rules of Civil Procedure, Plaintiffs oppose the 

motion of the Texas Conference of Catholic Bishops (the “TCCB”) to quash the subpoena dated 

March 20. 2018. 

PRELIMINARY STATEMENT 

This is a narrow discovery dispute.  Plaintiffs seek only those emails sent to or received 

by the TCCB Executive Director, Jennifer Carr Allmon, where: (1) the emails or attachments to 

those emails include any of the agreed upon search terms, (2) the emails were sent or received on 

or after January 1, 2016; and (3) where the emails or attachments relate to the burial, cremation, 

or disposition of fetal or embryonic tissue.  The TCCB has represented that it has already 

produced all such emails sent to or received from an external email address.  The TCCB has 

further represented that it has already collected and segregated any such internal emails.  It has 

represented that there are 298 internal emails that are relevant and responsive, which are not 

protected from production by the attorney-client privilege.  The TCCB, however, refuses to 

produce these internal emails claiming that they are privileged under the First Amendment to the 

United States Constitution.  There is no such applicable privilege here.  
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BACKGROUND 

Jennifer Carr Allmon is a key witness in this case.  On December 14, 2016, Ms. Allmon 

submitted a declaration in opposition to Plaintiff’s motion for a preliminary injunction 

(Dkt. No. 17-2).  On January 4, 2017, Ms. Allmon testified on behalf of Defendant at the hearing 

on Plaintiffs’ motion for a preliminary injunction.1  She appeared of her own accord.  She was 

not compelled to testify on behalf of Defendant pursuant to a subpoena.   

On March 13, 2017, Defendant served his initial disclosures under Rule 26(a) of the 

Federal Rules of Civil Procedure.2  Ms. Allmon was one of five fact witnesses identified by 

Defendant.  On March 1, 2018, Defendant served his amended initial disclosures under Rule 

26(a) of the Federal Rules of Civil Procedure.3  With respect to the TCCB, Defendant stated as 

follows: 

Jennifer Carr Allmon  
Michael Barba  
Rachana Chhin  
Texas Catholic Conference of Bishops  
1600 N. Congress, Suite B  
Austin, Texas 78701  
(512) 339-9882  
- Please see Ms. Allmon’s testimony from the previous preliminary 
injunction hearing in this lawsuit. She and the other individuals 
identified have knowledge regarding the offer of the Texas 
Catholic Conference of Bishops to inter fetal remains statewide at 
no cost to healthcare facilities for such interment. 

Jennifer Carr Allmon is identified as a trial witness on Defendant’s witness list.  (Dkt. No. 137).  

Trial is scheduled to commence on July 16, 2018.   Ms. Allmon will be testifying in her capacity 

as Executive Director of the TCCB.   

1 A true and correct copy of her testimony is attached as Exhibit A hereto. 
2 A true and correct copy of Defendant’s Initial Disclosures is attached as Exhibit B hereto. 
3 A true and correct copy of Defendant’s Amended Initial Disclosures is attached as Exhibit C hereto. 
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On March 20, 2018, Plaintiff served a subpoena for documents on the TCCB.4  On April 

2, 2018, the TCCB moved to quash the subpoena or for a protective order without first seeking to 

meet and confer.  (Dkt. No. 120).  On April 3, 2018, the motion to quash or for a protective order 

was denied without prejudice based on the TCCB’s failure to meet and confer.  (Dkt. No. 133). 

Following denial of the TCCB’s motion, counsel for Plaintiffs and the TCCB met and 

conferred regarding search terms, date limitations, and the scope of the subpoena.  The agreed 

upon search terms were to be used as a guide to identify potentially responsive material.  In other 

words, the search terms would isolate documents that could then be reviewed to see if they were 

responsive to the agreed upon limited scope of the subpoena, specifically, those documents in the 

date range, sent by or to Ms. Allmon that relate to the burial, cremation, or disposition of fetal or 

embryonic tissue. Plaintiffs are not seeking all documents about abortion in general.   

On June 1, 2018, the TCCB produced emails sent or received by Ms. Allmon on or after 

January 1, 2016 that relate to the burial, cremation, or disposition of fetal or embryonic tissue 

which were sent by or received from an external email address.  The TCCB served objections to 

producing any emails that were not sent from or to an external email address even if they also 

relate to the burial, cremation, or disposition of fetal or embryonic tissue. 

In total, the TCCB produced 91 external emails to or from Ms. Allmon dating between 

November 29, 2016 and January 29, 2018.5  The TCCB designated its entire production as 

“Confidential” under the Protective Order in this action.6   

4 A true and correct copy of the Subpoena to the TCCB is attached as Exhibit D hereto. 
5 While the TCCB’s production includes 2282 pages of material, the bulk of this is comprised of publicly 
available material including filings and hearing transcripts in the case.  The actual production of emails is 
rather small. 
6 A true and correct copy of the TCCB’s Responses and Objections to the Subpoena and Cover Letter are 
attached as Exhibits E and F hereto, respectively. 
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On June 10, 2018, counsel for the TCCB represented that it is withholding 298 internal 

emails that are relevant and responsive, which are not protected from production by the attorney-

client privilege. 

On June 13, 2018, Ms. Allmon is scheduled to be deposed prior to the June 15, 2018 

close of fact discovery. 

ARGUMENT 

I. MS. ALLMON’S EMAILS RELATED TO THE BURIAL, CREMATION, OR 
DISPOSITION OF FETAL OR EMBRYONIC TISSUE ARE RELEVANT. 

Ms. Allmon’s internal emails are highly relevant to her anticipated testimony including 

the anticipated cross-examination.  For instance, while the TCCB suggests that her testimony 

will be limited to the offer of the TCCB to provide free or low cost burial of fetal tissue, the 

documents produced in this matter show that the TCCB, and Ms. Allmon’s role in particular, 

with respect to the law at issue in this case was not so limited.  Without describing the content of 

the emails which could be reviewed in camera, Ms. Allmon and the TCCB had a significant role 

in drafting the very law at issue.  Ms. Allmon and the TCCB are not peripheral players. They 

appear to be a driving force behind the law.  The TCCB also played a key role in developing the 

registry of cemeteries and funeral homes under the Act and recruiting participants in that State 

sponsored program. 

In any event, even if Ms. Allmon’s testimony were limited to the TCCB’s offer to bury 

fetal and embryonic tissue for free or at a low cost, all of the requested emails would be relevant.  

Just by way of example, they would go to many of the issues about which Ms. Allmon was 

questioned at the preliminary injunction hearing.    

 
• The operations of Catholic cemeteries.  See Tr. at 81 (“The diocese and archdiocese in 

Texas through our Catholic cemeteries provide burial for children lost to miscarriage.”); 
Tr. at 85 (“We’d have to ask each individual cemetery what their process is. They may 
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not want to alter their individual processes.”); Tr. at 95 (“But we -- the Catholic bishops 
have ensured that they will ensure that at least one Catholic cemetery in each of our 15 
diocese in Texas will be available to provide this ministry.”); Tr. at 105 (“Based on the 
conversations that I’ve had with the individual diocese and the funeral homes in those 
diocese.”) 
 

• Procedures for conducting burials of embryonic and fetal tissue. See Tr. at 83-84 (“Has 
TCCB evaluated how it would procedurally go about conducting these common burials if 
it were asked to do so by an abortion provider?  A. Yes.”) 

 
• The willingness to enter into contracts and with abortion providers.  See Tr. at 87 (“To 

provide some certainty to providers with regards to disposition options, would the church 
be willing to enter necessary contracts in order to -- for a reasonable term of time to 
ensure that the service would be provided?  A. Yes.”); Tr. at 100 (“So those 
conversations are still in process with the hospitals and medical facilities that have 
reached out to us based on our offer.”); Tr. at 103 (“So there are healthcare facilities -- 
while we may not have a contract with the healthcare facility, at the patient’s request, 
they still cooperate with us for transfer. The other non-Catholic hospitals with whom we 
have contracts for burial.”) 

 
• Discussions with the archdioceses about their practices for burying embryonic and fetal 

tissue.  See Tr. at 87 (“In the Archdiocese of Chicago with whom we consulted on this 
process, they currently provide burial for children lost to abortion.”); Tr. at 88 (“they’ve 
assisted us in establishing our process because, in our view, burial of the dead is a 
ministry that we provide to all people, regardless of how they died.”); Tr. at 117 (There 
are some processes that are used in other jurisdictions currently doing this, and we would 
review those processes.”) 
 

• Prayer services at the gravesites of fetal and embryonic tissue.  See Tr. at 113 (“I can’t 
speak to what the church might do in the future in terms of prayer services. What I can 
speak to is, it is not currently our plan and there would not be a funeral mass held for a 
child lost to abortion without the consent of the family for an individual child. There are 
masses currently and will continue to be masses held in remembrance of all children lost 
to abortion.”); Tr. at 114 (“Individuals have talked about praying at grave sites.”) 

 
The TCCB has no basis to argue that internal emails regarding the burial, cremation, or 

disposition of fetal or embryonic tissue are not relevant in this case, where Ms. Allmon will be a 

witness for Defendant on this very topic.  The argument borders on the frivolous.  
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II. MS. ALLMON’S EMAILS RELATED TO THE BURIAL, CREMATION, OR 
DISPOSITION OF FETAL OR EMBRYONIC TISSUE ARE NOT PROTECTED 
BY THE FIRST AMENDMENT. 

The First Amendment privilege does not preclude the production of internal emails that 

relate to the burial, cremation, or disposition of fetal or embryonic tissue. 

It is telling that the TCCB cannot point to a single case that would bar discovery here.  

Rather it cites to a hodgepodge of cases that have nothing to do with the privilege against 

discovery under the First Amendment.  For instance, the TCCB refers to Cimijotti v. Paulsen, 

219 F. Supp. 621, 624 (N.D. Iowa 1963).  However, in Cimijotti, the district court denied 

discovery based on relevance and the priest-penitent privilege.  The TCCB has already produced 

external communications.  There is no claim that the internal communications are “penitential in 

character and made by the penitent”, which is a required element to assert the priest-penitent 

privilege.  And, Ms. Allmon whose emails are sought is not a member of the clergy.  Likewise, 

the TCCB points to United Methodist Church, Baltimore Annual Conference v. White, 571 A.2d 

790, 797(D.C. App. 1990) and other cases which hold that the First Amendment of the 

Constitution precludes civil courts from adjudicating religious disputes involving the 

qualifications or fitness of clergy.7  This is not a dispute over anyone’s qualifications to be a 

priest.  These are all communications with Ms. Allmon, the Executive Director of the TCCB, 

who clearly has no role in such ecclesiastical decisions. 

The TCCB seems to be suggesting that its very status as a religious institution makes it 

immune from civil discovery.  This is nonsense and finds no support in the law.  Contrary to the 

7 See also Rayborn v. General Conference of Seventh-Day Adventists, 772 F. 2d 1164 (4th Cir. 1985), 
cert. denied, 478 U.S. 1020 (1986) (employment claim for qualification as clergy); Minker v. Baltimore 
Annual Conference of United Methodist Church, 894 F.2d 1354, 1360-61 (D.C. Cir. 1990) (“the first 
amendment forecloses any inquiry into the Church's assessment of Minker's suitability for a pastorship). 
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TCCB’s assertion, the First Amendment does not provide blanket protection for communications 

by religious organizations.  Ambassador Coll. v. Geotzke, 675 F.2d 662, 664 (5th Cir. 1982) 

(being a religious organization as such raises “simply no free exercise considerations of even 

arguable validity” in asserting a First Amendment privilege).  

Rather, the First Amendment privilege gives rise to a qualified privilege against 

disclosure of matters likely to chill the exercise of freedom of association, when association is 

for the purpose of advancing beliefs pertaining to “political, economic, religious or cultural 

matters.”  N.A.A.C.P. v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958) (emphasis added); 

accord Wal-Mart Stores, Inc. v. Tex. Alcoholic Beverage Comm’n, No. A-15-CV-134-RP, 2016 

WL 5922315, *6 (W.D. Tex. Oct. 11, 2016) (Austin, J.).  The privilege applies only when 

disclosure will “deter members of the association from maintaining membership due to fears of 

threats, harassment, or reprisal from either government officials or private parties.”  Id.; accord 

Doe v. Reed, 561 U.S. 186, 200 (2010) (“[W]e have explained that those resisting disclosure can 

prevail under the First Amendment if they can show ‘a reasonable probability that the compelled 

disclosure . . . will subject them to threats, harassment, or reprisals from either Government 

officials or private parties.’”) (quoting Buckley v. Valeo, 424 U.S. 1, 74 (1976)); In re Motor 

Fuel Temperature Sales Practices Litig., 641 F.3d 470, 479 (10th Cir. 2011) (“The First 

Amendment privilege generally guarantees the right to maintain private associations when, 

without that privacy, there is a chance that there may be no association and, consequently, no 

expression of the ideas that association helps to foster.”); Perry v. Schwarzenegger, 591 F.3d 

1147, 1160 (9th Cir. 2010) (holding that the privilege applies only when disclosure “will result in 

(1) harassment, membership withdrawal, or discouragement of new members, or (2) other 

consequences which objectively suggest an impact on, or ‘chilling’ of, the members’ 
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associational rights.”).  The party asserting the privilege “must make a prima facie showing of an 

objectively reasonable probability of a chilling effect on their First Amendment rights if the 

discovery is permitted.”  Wal-Mart Stores, 2016 WL 5922315 at *6; accord In re Motor Fuel, 

641 F.3d at 488 (“[T]he weight of existing authority instructs that the party claiming a First 

Amendment privilege in an objection to a discovery request bears the burden to make a prima 

facie showing of the privilege’s applicability.”) (collecting cases).  The burden then shifts to the 

party seeking disclosure to demonstrate that the balance of interests weighs in its favor.  See 

Perry, 591 F.3d at 1161 (“[T]he second step of the analysis is meant to make discovery that 

impacts First Amendment associational rights available only after careful consideration of the 

need for such discovery, but not necessarily to preclude it.”).   

The TCCB can make no such showing here.  There is no conceivable claim that the 

production of Ms. Allmon’s emails, which could be designated as confidential under the 

Protective Order, as the TCCB did with respect to its initial production of external emails, would 

subject the TCCB to threats, harassment, or reprisal from either government officials or private 

parties.  Any such claim would defy credulity.   

While the TCCB agreed to produce external emails that relate to the burial, cremation, or 

disposition of fetal or embryonic tissue, there is no basis to withhold the internal ones regarding 

the same subject matter.  Internal communications are not sacrosanct under the First 

Amendment.  See, e.g., In re Motor Fuel Temperature Sales Practices Litig., 707 F. Supp. 2d 

1145, 1165 (D. Kan. 2010) (“The Court reverses that portion of Judge O’Hara’s order of May 28, 

2009 (Doc. # 1080) which found that the First Amendment protects against disclosure of internal 

trade association legislative and lobbying activities regarding ATC for retail motor fuel.”)   
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Moreover, evidentiary privileges cannot be used as both sword and shield.  Thus, the fact 

that the TCCB has volunteered Ms. Allmon to provide testimony on behalf of Defendant in this 

case weighs heavily against shielding Plaintiffs from discovery of information relevant to her 

testimony.  See, e.g., Willy v. Admin. Review Bd., 423 F.3d 483, 497 (5th Cir. 2005) (“[A] party 

may not use privileged information both offensively and defensively at the same time.”).  In this 

case, the TCCB and Ms. Allmon have played significant roles in crafting the very state laws at 

issue. 

Finally, despite repeated requests over several months, the TCCB has entirely failed to 

“describe the nature of the withheld documents, communications, or tangible things in a manner 

that, without revealing information itself privileged or protected, will enable the parties to assess 

the claim.”  Fed. R. Civ. P. 45(e)(2)(A)(ii); see Wal-Mart Stores, 2016 WL 5922315 at *6.   

Case 1:16-cv-01300-DAE-AWA   Document 156   Filed 06/12/18   Page 9 of 12

82

      Case: 18-50484      Document: 00514515676     Page: 84     Date Filed: 06/18/2018



CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully ask the Court deny the TCCB Motion to 

Quash. 

 

Dated: June 12, 2018 
 
Respectfully submitted, 

 
 
/s/ David Brown 
David Brown* 
Dipti Singh* 
Stephanie Toti 
Juanluis Rodriguez* 
LAWYERING PROJECT 
25 Broadway, 9th Floor 
New York, NY 10004 
(914) 297-8704 
dbrown@lawyeringproject.org 
dsingh@lawyeringproject.org 
stoti@lawyeringproject.org 
 
J. Alexander Lawrence* 
Francesca Cocuzza* 
MORRISON & FOERSTER LLP 
250 W. 55th Street 
New York, NY 10019 
(212) 336-8638 
alawrence@mofo.com 
 

Molly Duane* 
Autumn Katz* 
Caroline Sacerdote* 
Emily Nestler* 
CENTER FOR REPRODUCTIVE RIGHTS 
199 Water Street, 22nd Floor 
New York, NY 10038 
(917) 637-3631 
mduane@reprorights.org 
akatz@reprorights.org 
csacerdote@reprorights.org 
 
Patrick J. O’Connell 
LAW OFFICES OF PATRICK J. O’CONNELL, PLLC 
2525 Wallingwood Drive, Bldg. 14 
Austin, TX 78746 
(512) 222-0444 
pat@pjofca.com 
 
 

Attorneys for Plaintiffs 
 

*Admitted pro hac vice 
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CERTIFICATE OF SERVICE 
 

 I certify that, on the 12th day of June, 2018, a copy of the foregoing document was 

electronically filed with the Clerk of Court using the CM/ECF system, which will send 

notification to all counsel of record. 

 

 
          _/S/ David Brown___________  

       David Brown 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
WHOLE WOMAN’S HEALTH, et al., 
 

Plaintiffs, 
 
v. 
 
CHARLES SMITH, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
CIVIL ACTION 
 
Case No. 1:16-CV-01300-DAE-
AWA 
 

 
 

[PROPOSED] ORDER DENYING TEXAS CONFERNECE  
OF CATHOLIC BISHOPS’ MOTION TO QUASH 

 
 Having considered the motion to quash filed by the Texas Conference of Catholic 

Bishops (“TCCB”) and the opposition thereto,   

IT IS HEREBY ORDERED that the Motion is DENIED.  The TCCB shall produce in 

advance of the deposition of Jennifer Carr Allmon all emails sent to or received by the TCCB 

Executive Director, Jennifer Carr Allmon, where: (1) the emails or attachments to those emails 

include any of the agreed upon search terms, (2) the emails were sent or received on or after 

January 1, 2016; and (3) where the emails or attachments relate to the burial, cremation, or 

disposition of fetal or embryonic tissue.  To the extent that the TCCB withholds any documents 

on the basis of the attorney client privilege or the work product immunity doctrine, the TCCB 

shall provide a log of such documents in advance of the deposition of Jennifer Carr Allmon.  If 

the full production is not made in advance of the deposition of Jennifer Carr Allmon, she will be 

barred from testifying at trial in this matter.  

Dated: June __, 2018  

 
_________________________________ 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

WHOLE WOMAN'S HEALTH, BROOKSIDE ) Docket No. A 16-CA-1300 SS
WOMEN'S MEDICAL CENTER PA, D/B/A )
BROOKSIDE WOMEN'S HEALTH CENTER )
AND AUSTIN WOMEN'S HEALTH CENTER, )
DR. LENDOL L. DAVIS, ALAMO CITY )
SURGERY CENTER, PLLC, D/B/A ALAMO )
WOMEN'S REPRODUCTIVE SERVICES, AND )
NOVA HEALTH SYSTEMS, INC., D/B/A )
REPRODUCTIVE SERVICES )

)
vs. ) Austin, Texas

)
JOHN HELLERSTEDT, M.D., COMMISSIONER )
OF THE TEXAS DEPARTMENT OF STATE )
HEALTH SERVICES, IN HIS OFFICIAL )
CAPACITY ) January 4, 2017

TRANSCRIPT OF MOTION HEARING
BEFORE THE HONORABLE SAM SPARKS

Volume 2 of 2

APPEARANCES:

For the Plaintiff: Mr. Patrick J. O'Connell
O'Connell & Soifer
2525 Wallingwood Drive, Building 14
Austin, Texas 78747

Mr. David P. Brown
Ms. Molly Duane
Center For Reproductive Rights
199 Water Street, 22nd Floor
New York, New York 10038

Mr. J. Alexander Lawrence
Morrison & Foerster
250 West 55th Street
New York, New York 10019

Ms. Stephanie Toti
Center For Reproductive Rights
199 Water Street, 22nd Floor
New York, New York 10038
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(Appearances Continued:)

For the Defendant: Mr. Todd L. Disher
Mr. John S. Langley
Mr. Craig M. Warner
Office of the Attorney General
Of Texas
300 West 15th Street, 10th Floor
Austin, Texas 78701

Court Reporter: Ms. Lily Iva Reznik, CRR, RMR
501 West 5th Street, Suite 4153
Austin, Texas 78701
(512)391-8792

Proceedings reported by computerized stenography, transcript
produced by computer.
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I N D E X

Direct Cross Redirect  Recross
Witnesses:

Karen G. Swenson 6 31 43 46

Jeffrey P. Bishop 50 61

Jennifer Carr Allmon 79 88 118 122

Jay P. Carnes 124 142 178 179

Page

Reporter's Certification Page 202
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MR. LANGLEY: Your Honor, I apologize for interrupting.

Can Dr. Bishop be released? He's not on subpoena, but he has a

plane to catch, if that's all right.

THE COURT: Any objection to releasing the witness?

MR. BROWN: No, your Honor.

THE COURT: Certainly.

MR. LANGLEY: Thank you, your Honor.

THE COURT: Tell us your full name and spell your last,

please.

THE WITNESS: My name is Jennifer Carr Allmon,

A-L-L-M-O-N.

THE COURT: You may proceed, counsel.

MR. WARNER: Thank you, your Honor. You said we are

free to move about the court?

THE COURT: Yeah. You don't need my permission, if

that's your question.

MR. WARNER: Thank you.

THE COURT: It's the lawyers' courtroom.

JENNIFER CARR ALLMON, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MR. WARNER:

Q. Ms. Allmon, how are you employed?

A. I'm the Executive Director of the Texas Conference of

Catholic Bishops.

Q. And what is the Texas Catholic Conference of Bishops?
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A. We are the association of the Roman Catholic bishops and

diocese and archdiocese of the state of Texas.

Q. All right. Now, if I refer to that as TCCB, is that an

acronym that you're familiar with?

A. That's fine. Yes.

Q. As Executive Director for TCCB, what is it that you do?

A. I manage the overall operations of the conference and

facilitate collaboration and communication among the bishops and

diocese of Texas, including preparing testimony and monitoring

issues at the legislature related to the social and moral

teachings of the church and life and dignity of the human person.

In addition, we operate an archives that catalogs the historical

history of the church, as well as accrediting all of the state's

Catholic schools and ensuring compliance with regulations related

to education.

Q. With respect to those issues, as Executive Director of TCCB,

what is your relationship to the bishops of the Catholic church

in Texas? Do you speak for them?

A. Yes. I am the spokesperson for the bishops of Texas on

issues related to social and moral teaching and public policy.

Q. When it comes to public policy, what sorts of issues does

TCCB take positions on?

A. We have an extensive legislative agenda with about 34, 35

items on it, ranging from everything that affects the human

person from conception to natural death. And so, that includes
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issues related to abortion. It includes healthcare, Medicaid

expansion, immigration, refugee resettlement, any number of

issues.

Q. All right. That's a pretty diverse set of issues and

positions.

Do you take positions that manage to upset political

folks on both sides of the aisle from time to time?

A. Absolutely.

Q. Okay. Is the Catholic church in Texas and TCCB involved in

providing burial for miscarried or stillborn babies?

A. Yes. The diocese and archdiocese in Texas through our

Catholic cemeteries provide burial for children lost to

miscarriage.

Q. All right. Can you describe the nature of the services that

the church provides with respect to that issue?

A. It varies, depending, in part, on the wishes of the family

and, in part, on where the miscarriage took place. And so --

and, you know, at what part of the state, what the particular

cemetery's process is.

But essentially if a woman has a miscarriage in a

Catholic hospital, she's offered the chance for a private burial

or a common burial. In the case of a private burial, the family

would then pay for a marker and a gravestone and go through the

traditional funeral rights and all of the process that we think

of with an adult funeral or another born child's funeral.
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But in the case if she prefers a common burial, either

because she doesn't want to go through that process or because

she can't afford a private marker and just wants a simple burial,

then we would store the children in individual containers until

there are enough of them to fill a wooden box -- simple wooden

box similar to a casket and then, to do a common burial of those

children in one grave.

Q. All right. Is that burial of -- that common burial, then,

of multiple fetuses or miscarried babies, whatever terminology

you prefer, that happens at a single time?

A. It happens multiple times throughout the year in multiple

locations. But yes. If, for example, the Archdiocese of San

Antonio does these more frequently than other diocese and

archdiocese. And so, once they have enough containers to fill

the casket, then all of those children would be buried together.

There may be 50, there may be 150, it depends on the weight.

Q. And this is a service that the church provides now.

A. Yes.

Q. All right. Let's turn to the rule that we've all been

discussing. Are you familiar with that rule?

A. Yes.

Q. Okay. Did TCCB become involved in offering comments on the

rule during its development?

A. Yes. We did offer comments.

Q. All right. Do you recall when TCCB first became involved in

Case 1:16-cv-01300-DAE-AWA   Document 156-1   Filed 06/12/18   Page 8 of 49

93

      Case: 18-50484      Document: 00514515676     Page: 95     Date Filed: 06/18/2018



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:02:46

11:02:48

11:02:52

11:02:56

11:03:00

11:03:05

11:03:10

11:03:13

11:03:15

11:03:16

11:03:22

11:03:26

11:03:29

11:03:32

11:03:36

11:03:41

11:03:47

11:03:50

11:03:52

11:03:54

11:03:57

11:04:01

11:04:04

11:04:07

11:04:09

LILY I. REZNIK, OFFICIAL COURT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

83

analyzing the rule and offering comments?

A. We offered comments at the -- I believe it was August 2nd or

maybe August 4th, the early August hearing at DSHS. And so, we

issued both written comments as well as testimony.

Q. All right. Is it your understanding that the rule requires

that fetal tissue no longer be disposed of in landfills -- in

sanitary landfills or in the sanitary sewer system, but continues

to allow for incineration, cremation and burial?

A. Yes.

Q. When this rule goes into effect, how does the Catholic

church and TCCB intend to respond to any possible need for

assistance with the burial of fetal remains?

A. We made a public announcement in December that we would be

willing to provide for free burial -- free common burial in

Catholic cemeteries throughout the state.

Q. In contemplating common burial in this circumstance, is what

you're contemplating similar to what you described earlier with

respect to miscarriages?

A. Yes.

Q. Would there be any differences?

A. There may be differences in an individual area and how they

conduct it. In San Antonio, they currently do these monthly.

And so, in other areas, they might do them every six months,

depending on the number of children.

Q. All right. Has TCCB evaluated how it would procedurally go
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about conducting these common burials if it were asked to do so

by an abortion provider?

A. Yes.

Q. Can you explain the procedures that you think the church

would follow?

A. We would treat the unborn child lost to abortion the same as

the unborn child lost in any other manner because it is our

belief that they're deserving of the same dignity. And so, the

abortion provider could contact us and arrange for transportation

using their existing transportation services that they use for

tissue currently. And then, we would proceed with burial in our

Catholic cemetery, and we would not bill the provider or pass on

any of our costs for burial to the abortion provider.

Q. Let me briefly ask you about those costs. Has TCCB done

some initial evaluation of what its costs might be?

A. Yes.

Q. Can you explain that assessment for the Court?

A. Yes. We assessed what our diocese currently spends on the

burial of children lost to miscarriage, and it varies, again,

based on the frequency and the types of materials used for the

caskets or boxes.

So the least expensive option would be a common burial

that costs about $140 for all the children buried at that time,

and that could be done monthly or it could be done, you know,

every two months or three months. And the most expensive would
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be about a thousand dollars for the common burial, and that would

be with more -- in a more formal setting.

THE COURT: I didn't understand the distinction between

those two. $140 per.

THE WITNESS: Would be for the interment of a common

burial in a simple wooden box with no flowers, no gravestone, no

markings.

THE COURT: But it's still in your determination more

than one child.

THE WITNESS: More than one child. Yes. And then, the

thousand dollars would be if we were to put -- place a marker.

If we were to place, you know, flowers and have a more formal

approach.

THE COURT: Still common burial.

THE WITNESS: Still a common burial.

THE COURT: All right. Thank you.

Q. (BY MR. WARNER) Is the church willing to provide this

service at the lower end of the spectrum there, the most simple

common burial, if that's what the provider requests?

A. I think the church is. I mean, it would vary. We'd have to

ask each individual cemetery what their process is. They may not

want to alter their individual processes. But essentially since

we are bearing the cost, if it costs us 140 versus costing us a

thousand dollars should not matter in our view.

Q. All right. Let me ask you very clearly on that point.
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Has TCCB and the church committed that it will not pass

on any of these costs to any abortion provider?

A. The burial costs themselves and the work that we do, we will

provide without passing that cost on to hospitals or abortion

providers.

Q. The church will absorb it?

A. The church will absorb those costs as I state in any

declaration.

Q. Will there be any formal Catholic mass directly prior to

these burials?

A. No. A Catholic mass can only be offered for an unborn child

at the request of a parent.

Q. All right. Should we expect that there would be any sort of

religious service directly before this sort of common burial?

A. No.

Q. Why not?

A. We neither require nor prohibit religious services for a

simple burial.

Q. Does the Catholic church often provide burial for

non-Catholic persons?

A. Yes. We cooperate with counties for burial of what's often

referred to as the unknowns and the unborn. And so, oftentimes

for homeless people for whom there's no identification and no way

to determine next of kin, we will provide those burials. In

other parts of the country, the church provides burial for
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aborted children who aborted at county hospitals. And so, that's

been a longstanding relationship that our cemeteries have had.

Q. All right. To provide some certainty to providers with

regards to disposition options, would the church be willing to

enter necessary contracts in order to -- for a reasonable term of

time to ensure that the service would be provided?

A. Yes.

Q. You mentioned that the church provides similar services in

other jurisdictions.

A. Yes.

Q. Do you know of any particular jurisdiction that you're aware

of where the church provides for common burial of fetal tissue?

A. Yes. In -- I believe in most of the diocese of Texas, in

all 15 of the diocese of Texas, we provide the burial for

children lost to miscarriage. In the Archdiocese of Chicago with

whom we consulted on this process, they currently provide burial

for children lost to abortion.

Q. Do you have a sense of for how long that's been the case in

Cook County?

A. It's been years. I couldn't tell you the exact number of

years, but I know it's been many years.

Q. Has the church in that -- in Chicago ever reneged on its

commitment to --

A. No.

Q. -- provide for that burial?
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A. No. In fact, they've assisted us in establishing our

process because, in our view, burial of the dead is a ministry

that we provide to all people, regardless of how they died.

Q. Ms. Allmon, why is the church making this offer?

A. When it came to our attention in the early spring as the

State Affairs Committee was hearing testimony regarding tissue

and the issues involved, the methods of disposition that we were

unaware of came to our attention. We felt the need to offer our

services to provide for that opportunity for dignity for the poor

and vulnerable. And in our view, no one is more vulnerable than

the unknown child.

Q. Thank you. Before I let you go, could I just quickly ask

you to look at the two exhibits that I gave you there. Those

were entered into evidence this morning. But could you just

quickly verify that that's your declaration and that's your CV?

A. Yes.

Q. Okay. Great. Thank you. I'll pass the witness, your

Honor.

CROSS-EXAMINATION

BY MS. TOTI:

Q. Good morning, Ms. Allmon.

A. Good morning.

Q. The Texas Conference of Catholic Bishops is the official

voice of the Roman Catholic Church in Texas. Is that a fair

statement?
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A. Yes.

Q. Roman Catholics comprise, roughly, 28 percent of the Texas

population; is that right?

A. That sounds accurate.

Q. And there are 13 diocese and two archdiocese in Texas; is

that right?

A. Yes. And an Ordinariate of the Chair of St. Peter, which is

an additional designation.

Q. Thank you.

Now, the Roman Catholic Church teaches that an embryo

or fetus has attained moral status as a person; is that right?

A. That is correct.

Q. But not all Roman Catholics accept that teaching. Would

that be fair to say?

A. It would be fair to say that not all members of any

religious belief accept all of the teachings of their church.

Q. Sure. In other religious traditions encompass different

views about the status of an embryo or a fetus. Would that be

fair to say?

MR. WARNER: Objection, your Honor. This is far

outside the scope of direct.

MS. TOTI: Your Honor, there were questions on direct

about the church's willingness or cemetery's willingness to

accommodate people of other faiths. It's fine. I'll withdraw

the question, your Honor.
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THE COURT: All right.

Q. (BY MS. TOTI) Ms. Allmon, you believe -- and as a

representative of the Texas Conference of Catholic Bishops, you

believe that embryonic and fetal tissue should be treated as

human remains, correct?

A. Yes.

Q. Okay. I'd like to direct your attention, if I can, to your

declaration. I believe that it is Exhibit 15 in the black

binder. I want to ask you, for a second, to take a look at

paragraph 2.

You state that you were invited to testify before the

Texas House State Affairs Committee on April 26, 2016; is that

right?

A. I believe it says April 28, 2016.

Q. I apologize. You are correct. On April 28, 2016. Is that

right?

A. Yes.

Q. What was the subject under consideration by the committee

that day?

A. I don't have the interim charge in front of me directly, but

it related to fetal tissue and how it's treated.

Q. Okay. I'm going to give you a couple of documents to

refresh your recollection hopefully. And sorry, these aren't in

the binders, but I'm going to hand them up. I'm going to mark

them Plaintiffs' Exhibit 17 and 18.
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THE COURT: Show them to counsel first. Any objection

to 17 and 18?

MR. WARNER: I'm sorry, your Honor. No.

THE COURT: Okay. They're received.

MS. TOTI: Thank you.

Q. (BY MS. TOTI) Ms. Allmon, does Exhibit 17 -- is this the

charge or the notice of the hearing that you referenced a moment

ago?

A. Yes, it is.

Q. And does this refresh your recollection about the topics

under consideration that day by the committee?

A. Yes, it does.

Q. And so, what was the subject of the hearing that day?

A. Do you want me to read the whole charge? It's lengthy.

Q. I mean, you could summarize in your own words.

A. To study policies used by research and medical entities

related to fetal tissue and fetal tissue harvesting, to determine

if state and federal laws sufficiently respect the dignity of

human body and consent.

THE COURT: Lily, did you get that?

COURT REPORTER: Barely, Judge.

THE COURT: She gets it, but people have a tendency to

read a lot faster than they speak.

THE WITNESS: Do you want me to repeat that? Okay.

A. To study policies used by research and medical entities to
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adhere to the highest ethical standards for acquiring human fetal

tissue, to review all state and federal laws to determine if they

sufficiently respect the dignity of the human body, and review

practices and statutes in other states regarding fetal tissue

harvesting. There's a lot more in there, but that's the high

points.

Q. (BY MS. TOTI) That's fine. Thank you.

And so, would it be fair to say that the primary

purpose of the hearing was to examine procedures around the use

of embryonic and fetal tissue for research purposes?

A. Yes. Although it did include a very clear statement about

the dignity of the human body and whether state and federal laws

sufficiently provide that dignity.

Q. Okay. And was one of the topics discussed at the hearing

whether informed consent should be required prior to the donation

of embryonic or fetal tissue to university or other research?

A. Yes.

Q. Institute?

A. Yes.

Q. Did you, yourself, offer an opinion at the hearing on

whether informed consent should be required prior to donation of

fetal tissue for research purposes?

A. For research purposes, yes. Although I believe that in the

testimony, I qualified that we do not believe that a woman who

has chosen to have an abortion has the capacity to consent on
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behalf of the child whose life she's chosen to end.

Q. So in your opinion, who should provide that consent?

A. I believe at that point, the state -- in the same way that a

child who is abused, the state has the ability to consent for

that child, once Child Protective Services enters the picture.

In our view, it's the same.

Q. Okay. And I'll ask you to take a look at Exhibit 18.

A. Okay.

Q. Does Exhibit 18 provide an accurate list of the witnesses

who testified at the hearing with respect to the subject of fetal

tissue?

A. I believe so. I don't recall exactly every person but that

looks about right.

Q. And is it your understanding that all of the witnesses who

testified that day were invited by the committee to provide

testimony.

A. I believe it was invited testimony only.

Q. And are you familiar with the Charlotte Moser Institute?

A. Yes.

Q. And is the Charlotte Moser Institute part of the Susan B.

Anthony List?

A. I'm not sure about their connection to Susan B. Anthony.

MR. WARNER: Your Honor, at this point, I've tried not

to jump in, but I have to object that this is both irrelevant and

beyond the scope of the direct.
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THE COURT: It is not. That objection is overruled.

You may proceed.

MS. TOTI: Thank you, your Honor.

Q. (BY MS. TOTI) And I don't have a lot on this. I just want

to get an understanding of the statements in paragraph 2 of your

declaration.

So you're not sure whether Charlotte Moser Institute is

affiliated with the sue an B. Anthony List.

A. No. I'm not familiar with their corporate structure and

their connections to other groups are.

Q. What's your understanding of the mission of the Charlotte

Moser Institute?

A. I understand them to be an organization committed to human

life and human dignity and its protection.

Q. And is part of their mission to oppose abortion?

A. Yes.

Q. Okay. I'm going to move on from the hearing. I'd like to

ask you a bit about the church's burial ministry.

A. Okay.

Q. So you testified that certain Texas diocese and archdiocese

have a burial ministry; is that right?

A. That is correct.

Q. And through that ministry, certain Catholic cemeteries offer

free common burial following miscarriage; is that right?

A. That is correct.
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Q. How many Catholic cemeteries currently offer common burial

services in connection with miscarriages?

A. I don't have the exact number. There are more than 100

Catholic cemeteries throughout the state of Texas. Some of them

are small cemeteries affiliated with an individual parish, and

some of them are no longer active. But in assessing, you know,

whether Catholic cemeteries could provide the service and those

that currently provide the service, each bishop consulted with

their local Catholic cemetery that is primarily the diocesan

cemetery and determined that they either were currently offering

it or could begin to offer it if they did not currently offer it.

Q. So all of the Catholic cemeteries in Texas are willing to

provide this service.

A. No. I did not say that. But we -- the Catholic bishops

have ensured that they will ensure that at least one Catholic

cemetery in each of our 15 diocese in Texas will be available to

provide this ministry.

Q. Okay. So at least 15 cemeteries have?

A. Likely many more than that but, at a minimum, 15.

Q. Okay. And where are they located, those cemeteries?

A. Within the 15 diocese. So I can rattle off all 15 if you'd

like me to.

Q. Are there any of those cemeteries located in the Rio Grande

Valley?

A. Yes.
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Q. Where in the Rio Grande Valley?

A. Within the Diocese of Brownsville, which includes multiple

counties. I'd have to have a map to determine the exact counties

of that diocese, but it would include McAllen.

Q. And are any located in western Texas?

A. Yes.

Q. Where in western Texas?

A. In El Paso, bishop of El Paso is ready and willing to begin

the ministry there. And Amarillo, San Angelo, there are, I

think, 13 cemeteries in San Angelo.

Q. And so, with the current ministry, who typically makes the

arrangements for a burial following a miscarriage?

A. Either the hospital, if we are working directly with

hospital staff related to the miscarriage and that's more common

for the common burials. But for individual private burials, it's

typically the family, the mother and father, or sometimes the

grandparents if the mother and father don't feel emotionally

prepared to do the process.

Q. Are you -- do common burials ever take place at a Catholic

cemetery without the knowledge of the woman who miscarried?

A. I'm not aware. I couldn't say for sure. I don't know.

Q. And are you aware of whether Catholic cemeteries require

patient consent before releasing embryonic or fetal remains to a

Catholic cemetery?

A. I don't understand the question. I think you said Catholic
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cemeteries require patient consent before releasing, did you mean

Catholic hospitals?

Q. I'm sorry. I meant to ask whether Catholic hospitals

require patient consent before releasing their remains to

Catholic cemeteries.

A. Yes. I believe that they do.

Q. And if that's the case, then the burial wouldn't happen

without the knowledge --

A. That's correct.

Q. -- of the woman who miscarried. And you said that sometimes

this can be a difficult process for the woman or her family?

A. Sure. If the woman is going through a miscarriage, it's

certainly a difficult process.

Q. And you said that sometimes the process of being involved in

the burial can make that even more difficult; is that correct?

A. That's correct, which is why we don't require women to be

involved in the process. They can allow the hospital to do it on

their behalf, or they can allow parents or their family members

to do it on their behalf.

Q. In connection with the common burial following a

miscarriage, who transports their remains to the cemetery?

A. Typically the pathology lab or the hospital, depending on

who had the remains at the last moment before transfer.

Q. And do you know who bears the cost of transportation?

A. I am not sure. It's either the hospitals or the Catholic
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cemeteries.

Q. So the Catholic cemeteries may bear the costs?

A. Perhaps if the Catholic funeral director goes to pick up the

remains, then it would be a cost obviously of our time for the

funeral director to drive over and pick up the remains. So if

it's a burial in which the hospital arranges for the transfer,

then they may pay for it. It varies across the state. As I say,

there's, I believe, 31 or so Catholic hospitals and 15 diocese,

and each has different procedures for how they move forward with

that process.

Q. So there's not one set of centralized procedures.

A. No. Each one is arranged locally so that it is more

efficient for that local community and the distance that has to

be transferred.

Q. And what happens to the remains once they arrive at the

cemetery? And, again, I'm talking about embryonic or fetal

remains following a miscarriage.

A. They can be preserved in a manner according to state law.

They can be frozen and awaiting enough remains for a proper

common burial. Or they can be buried immediately, depending on

the arrangements made by the hospital or the family.

Q. Okay. And what is the capacity of the cemeteries to provide

for storage of remains of this kind?

A. We feel competent that our capacity is sufficient.

Q. And what is your understanding that the capacity that you
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would need to be sufficient?

A. Based on each county. So, for example, in Harris County, if

there are -- I believe the number is around 19,000 abortions

annually in Harris County, we would have to have the capacity to

bury up to 19,000. Knowing that many people, many abortion

providers may not chose to contract with us, we may not be

burying all 19,000. But we understood when we made the offer

that we would need the capacity to be able to bury all of the

children.

Q. And would you also have the capacity to handle all of the

embryonic and fetal remains from all miscarriages and ectopic

pregnancies treated at healthcare facilities in Texas?

A. We believe that we would based on our current relationship

with Catholic and non-Catholic hospitals in Texas who bring us

remains currently.

Q. And would you say that you are currently handling the vast

majority of remains from miscarriages that happen in Texas?

A. In the 31 Catholic hospitals but -- and then, we also have

some non-Catholic hospitals who bring us remains, as well.

Q. Have you made any effort to determine the volume of

embryonic or fetal remains that would be proposed at hospitals or

other healthcare centers, doctor's offices, et cetera, pathology

labs, that aren't currently participating in your burial

ministry?

A. Those conversations are taking place locally at the diocesan
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level. So, for example, the hospitals and diocese of Dallas has

been in conversation with the diocesan officials in charge of the

funeral ministry in order to ensure that they have sufficient

capacity. So those conversations are still in process with the

hospitals and medical facilities that have reached out to us

based on our offer.

Q. So your conclusion that the cemeteries would have sufficient

capacity to store all of the embryonic and fetal remains doesn't

take into account data about actually what the volume of those

remains would be in the state; is that correct?

A. Our conclusion is based on the very small weight of remains

of unborn children, typically under 350 grams, and the number of

them that can be preserved, and the space needed to preserve such

a small weight.

Q. And okay. So how would you go about storing those remains?

A. I believe most of our funeral homes use freezers for their

storage.

Q. And within the freezers, what kinds of containers are they

stored in?

A. They are stored in different kinds of containers. I don't

know specifically how each funeral home -- what types of

containers that they use. Just that they individualize.

Q. And so, are the freezers at the funeral homes or at the

cemeteries?

A. I believe they're at the cemeteries. They may be at the
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funeral homes. It may vary across the state.

Q. And so, when remains arrive at the funeral home of the

cemetery, are they typically transferred from the container that

they're put in by the healthcare provider to a different or

smaller container? Or are they kept in the original?

A. I don't know for sure.

Q. So it's possible that even though the volume of embryonic or

fetal remains that the tissue itself might be small, it's really

-- it could be the size of the containers --

A. We could work that out.

Q. -- that they're kept in.

A. We could work that out.

Q. How would you work that out?

A. If a very small container of a human person -- the remains

of a human person is placed in a larger container, we could

remove the smaller container and store it that way.

Q. And are you aware whether that's compliant with all of the

requirements of Texas law concerning transportation and storage

of hazardous waste?

A. Our funeral directors would ensure that it is.

Q. Are Catholic cemeteries -- so I imagine that Catholic

cemeteries are licensed?

A. Yes.

Q. To handle the disposition of human remains?

A. Yes.
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Q. Are they separately licensed to handle storage and

disposition of pathological waste that is different from human

remains?

A. I don't know the individualized insurer of each Catholic

cemetery, so I couldn't answer on behalf of all Catholic

cemeteries.

Q. So you're not aware?

A. I'm not aware.

Q. But you are aware that a separate licensing process --

A. Yes.

Q. -- is required.

A. Yes.

Q. And if Catholic cemeteries don't currently have those

licenses, they would have to obtain those licenses in order to be

able to accept pathological waste from healthcare facilities; is

that right?

A. To accept pathological waste, yes. But not to accept human

remains.

Q. So is it your understanding that under the regulations at

issue here today, embryonic and fetal remains would be treated as

human remains?

A. That is our understanding.

Q. And if that understanding were incorrect, then your

estimates about costs and logistics and feasibility might also be

incorrect. Is that fair to say?
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A. I don't know that I would agree with that. We would have to

reassess them, but that doesn't mean that they would be

incorrect.

Q. Okay. But would you agree that your estimates -- your

conclusions about cost and feasibility are based on the

assumption that embryonic and fetal remains would be treated as

human remains?

A. Yes.

Q. And the church's current burial ministry, it only works with

Catholic hospitals?

A. No. That is not true.

Q. So can you tell me how many healthcare facilities across the

state are currently participating in a burial ministry?

A. I couldn't tell you a specific number, but I know that there

definitely are non-Catholic hospitals that participate,

particularly in the our Archdiocese of San Antonio. There are

non-Catholic hospitals that directly participate. In addition,

when women lose their child in a non-Catholic hospital and

request burial, they are allowed to have the remains transferred

to a Catholic cemetery.

So there are healthcare facilities -- while we may not

have a contract with the healthcare facility, at the patient's

request, they still cooperate with us for transfer. The other

non-Catholic hospitals with whom we have contracts for burial.

Q. Can you provide just a ballpark figure about the total
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number of healthcare facilities that are currently participating

in the burial ministry?

A. No. We haven't provided that number.

Q. So you're not aware of it?

A. I'm not aware of it.

Q. And you didn't factor into your conclusions about cost or

feasibility; is that fair?

A. It factored to a degree, but the total number didn't factor.

Q. So when embryonic or fetal tissue is given a common burial,

is the grave site typically marked in any way?

A. It can be. It isn't in every case. I mean, it may be

marked with a number, particularly if there aren't names

associated. If names are associated, it would typically be

marked in a book at the funeral home, you know, but not on the

ground. The ground would have the number, and then, you would

have to go to the book to find the names.

In the case of children who were lost to miscarriage,

the names are there if the parents consent to the names being

there.

Q. And are those grave sites ever reopened once they're -- once

a burial takes place?

A. I'm not aware if they are. I mean, it could be the case. I

don't know how familiar you are with funeral procedures, but

sometimes you can bury, you know, too deep where you have two

boxes, you know, two caskets and they go deep. You know, so the
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site itself may be opened to place another casket on top. That

certainly could happen. But, you know, whether or not the actual

casket with the individual containers is opened, I don't believe

that it would be, but I have no direct knowledge of whether it

would be or would not be.

Q. And are those common burial sites, are they ever -- do

prayer services ever take place there? Do members of the public

ever come to pray at those grave sites?

A. Members of the public come to pray at grave sites all over

the state of Texas. We have no control over where people choose

to pray.

Q. The cemeteries are private property, are they not?

A. They're private property, but they're open to the public

during business hours. So the gates are open and anyone can

drive into a cemetery and visit a grave site.

Q. Best of your knowledge, approximately how many sets of

remains were buried last year as part of the church's burial

ministry?

A. I don't have that number today.

Q. Would you say more or less than 100?

A. I'm sure more than 100, but I don't have that number.

Q. What makes you sure that it's more than 100?

A. Based on the conversations that I've had with the individual

diocese and the funeral homes in those diocese. When you're

doing a monthly burial and you're doing a common monthly burial
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that's -- you know, Archdiocese of San Antonio, for example,

that's twelve times a year that they fill a wooden box. And so,

I believe that would be more than 100, given the weight and seize

of the unborn child.

Q. So to date, Catholic cemeteries in Texas haven't provided

burial services for embryonic and fetal remains following

abortion; is that correct?

A. Not as a practice. It doesn't mean that it hasn't happened

in one or two instances of which I'm unaware. It has not been a

ministry that has been formalized by the church.

Q. So -- but the church is proposing to expand it?

A. Yes.

Q. Burial ministry?

A. Yes. That is correct.

Q. To include embryonic and fetal remains following abortion;

is that right?

A. Yes.

Q. To date, how many cemeteries have committed to accepting

embryonic and fetal remains at no charge following an abortion?

A. The 16 Roman Catholic bishops of Texas have committed that

they will ensure that there is one cemetery per diocese to

develop this ministry. There may be more in certain diocese.

The way the Catholic structure works, when the bishop commits, he

commits on behalf of the cemeteries.

Q. But as you sit here today, you can't say precisely how many
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cemeteries or precisely where they're located; is that correct?

A. I can say precisely 15 because the 16 Roman Catholic bishops

of Texas who represent 15 jurisdictions in Texas have committed

that.

Q. I'm sorry?

A. It could be more than that, so I can't say a number greater

than 16. It could be 30. It could be 50. There's over 100

cemeteries. How each bishop determines what's needed in his

diocese depends on the geography of his diocese. The Diocese of

San Angelo, for example, extends hundreds and hundreds of square

miles. So there are many more cemeteries in that diocese than in

Brownsville, which is only four or five counties, much smaller.

Q. Thank you. That's what I was trying to get at. And my

question was unclear. But so, some diocese might have more than

one cemetery.

A. Right.

Q. And it's not known yet precisely which cemeteries within a

diocese would be willing and able to accept the --

A. That's confirmed in most diocese, but it's not confirmed

exactly which cemeteries in every diocese.

Q. So if the proposed regulation were to take effect tomorrow,

say, the cemeteries would not be in a position yet to offer this

service to abortion providers because you're still working out

the details; is that --

A. If we were contacted directly by a provider tomorrow, the
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bishop would ensure that the process is able to move forward.

Q. But at this point, you can't provide any details about

exactly what that process would look like or where the remains

would end up or even --

A. We can't determine.

Q. -- if those cemeteries --

A. I'm sorry.

Q. Pardon me.

A. I apologize.

Q. Let me stop there and let you answer.

A. We can't determine any of that in any contracted

relationship because that depends on the contract we have with

the other provider involved. And so, I can't tell you this is

what the contract will say because the contract is negotiated

between two parties. And so, until the bishop arranges a

contract or the bishop's designee, in this case often the

cemetery or funeral director arranges a contract with a provider,

I can't tell you what process will be used in that location with

that provider. It's very specific.

I can tell you that we are committed to the ministry,

and we'll ensure that we can provide those services. And we have

a track record in the state of Texas of providing services when

we commit to them.

Q. As you sit here today, you're unable to represent that any

of those cemeteries have the permits or licenses required to
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receive pathological waste from healthcare facilities; is that

right?

A. I cannot speak to the pathological waste issue.

Q. In connection with the proposed expansion of the burial

ministry to include embryonic and fetal remains from abortion,

would the cemeteries be willing to accept those remains in

untreated form? In other words, without prior cremation or some

other disinfection method?

A. As long as it's in compliance with all applicable state and

federal laws and guidelines.

Q. Would the cemeteries be willing to accept other pregnancy

tissue along with the embryonic and fetal remains, such as the

gestational sac, or placenta, or other tissue?

A. We understand that particularly in early pregnancy, there's

commingling of the mother's tissue with the child's tissue, and

so, while that's not ideal, we understand that that's the medical

reality. And so, in those cases, yes, we will accept commingled

tissue.

Q. And would cemeteries be willing to accept all of an abortion

facility's medical waste, including blood and sharps and soiled

gowns, for disposition?

A. No. That's not what our offer is.

Q. And is the Catholic church offering to pay the

transportation costs for embryonic and fetal remains following an

abortion to reach a Catholic cemetery?
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A. No. We believe that's responsibility of the provider who's

currently paying the transportation costs for their tissue.

However, I have been contacted by funeral directors who have

volunteered to provide that transportation, and we would be happy

to make their contact information available to providers who are

seeking it.

Q. And would those folks who contacted you, would they provide

a service free of charge?

A. Many of them offered to. Yes. We received many phone calls

from around the state from non-Catholic as well as Catholic

individuals offering to assist in any way with the burial

ministry because of their commitment to proper burial.

Q. And in your conversations or in the conversations of your

staff with those individuals, were you able to determine whether

they have the permits and license?

A. Yes.

Q. Required to transport pathological waste from healthcare

facilities?

A. They have the permits and licenses of a funereal director,

and so, if that includes pathological waste, then yes. But it's

funeral directors who contacted us.

Q. Okay. So you didn't inquire, as you sit here today, you

can't represent whether they have any additional permits and

licenses from, for example, the Texas Commission on Environmental

Quality that would permit them to transport pathological waste

Case 1:16-cv-01300-DAE-AWA   Document 156-1   Filed 06/12/18   Page 36 of 49

121

      Case: 18-50484      Document: 00514515676     Page: 123     Date Filed: 06/18/2018



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:42:04

11:42:05

11:42:08

11:42:36

11:42:41

11:42:57

11:43:01

11:43:05

11:43:07

11:43:08

11:43:12

11:43:15

11:43:18

11:43:20

11:43:23

11:43:24

11:43:31

11:43:34

11:43:35

11:43:40

11:43:42

11:43:43

11:43:49

11:43:53

11:43:55

LILY I. REZNIK, OFFICIAL COURT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

111

from healthcare facilities?

A. No. Our project did not include any review or discussion of

pathological waste, only of human remains.

Q. Now, I'm going to ask you to take a look at your declaration

again. This time at paragraph 7. And there towards the bottom

of page 3, I believe you testified that cemeteries may

temporarily reserve the remains according to industry practice as

they await a common burial. Do you see that?

A. Yes.

Q. What is the city practice that you're referring to?

A. You'd have to ask our funeral director for specific details

of the industry practice, but I understand that to be typically

freezing.

Q. And what industry are you referring to there?

A. The funeral industry.

Q. So the industry practice would be the practice for the

storage of human remains; is that correct?

A. That is correct.

Q. There might be a different industry practice for the storage

of pathological waste; is that fair?

A. Yes.

Q. And as you sit here today, you can't tell us whether the

cemeteries are prepared to comply with the standards for

treatment of pathological waste. Is that fair?

A. Yes. That's fair.
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Q. And so, when you testified earlier about transferring

remains from a larger container possibly to a smaller container,

you didn't have the standards for pathological waste in mind. Is

that fair to say?

A. That's fair to say.

Q. And so, if the cemeteries accept the remains in untreated

form and then, store them for a period of time, what steps will

the cemeteries take to ensure that they don't pose a threat to

public health?

A. They will follow the standards and guidelines of the state

of Texas of a ministry practice.

Q. Do you anticipate in connection with the expansion of the

burial ministry having any prayer services or the church

sponsoring any prayer services or public proceedings specifically

directed at graves where the remains of embryonic or fetal tissue

is stored?

A. We haven't gotten that far in the process. I will say that

our diocese annually conduct a massive remembrance for all of

those children lost in utero, rather through miscarriage or

abortion. Those masses already take place for those children and

will continue to take place, and those take place within a

sanctuary of a Catholic church and not out in the open generally.

Q. But so, you -- as you sit here today, can you represent to

us that those kinds of public ceremonies won't be sponsored by

the church?
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A. I can't speak to what the church might do in the future in

terms of prayer services. What I can speak to is, it is not

currently our plan and there would not be a funeral mass held for

a child lost to abortion without the consent of the family for an

individual child. There are masses currently and will continue

to be masses held in remembrance of all children lost to

abortion.

Q. And do you anticipate a process to obtain consent from the

woman who had an abortion or her family members for disposition

of the remains at the cemetery?

A. No. As that's not contemplated in the rule, that would not

be something we would do. Oftentimes, women come to us after

abortion for post-abortive healing and come to us for retreats

and request masses at that time and request healing and

assistance at that time, and we would honor those requests at

that time when they approach us with a request for healing.

Q. Have any other organizations had discussions with you about

your plans for expanding your ministry in any organizations

focused on abortion?

A. Focused on providing abortion or preventing abortion?

Q. Either.

A. Yes. Our plans were made public in December, and so, I had

received dozens of calls from people around the state expressing

their support and asking how they can help and be involved. I

don't ask people when they contact me if they're pro-abortion or
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pro-life. I just talk to them as people and I couldn't tell you

specifically.

Q. Any of the folks that you've talked to expressed interest in

holding prayer services or public cemetery -- or public

ceremonies at your cemeteries in connection with your proposed

expansion of the burial ministry?

A. Individuals have talked about praying at grave sites.

That's that common practice in the state of Texas for individuals

to pray at grave sites. So we have not had any discussions about

hosting any kind of a formal prayer service, or a mass, or

anything of the sort.

Q. But you wouldn't be willing to prohibit that.

A. No. The church would not be willing to prohibit prayer.

That's correct.

Q. I believe that we heard testimony a little earlier from an

ethicist who talked about Christian ethics and Christian norms

and how in a Christian healthcare system, diverse faith

traditions would be respected. Did you hear that testimony?

A. Yes.

Q. But you're saying that the Catholic cemeteries would not be

willing to prohibit rituals that were inconsistent with the faith

traditions of the women who had abortions, even if the women or

their healthcare providers requested that?

A. I guess you'd have to be specific. I'm not sure what you're

asking. We do not prohibit prayer. In our Catholic cemeteries,
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there are often Protestant prayer services because there are

Protestant people buried in our Catholic cemeteries. And so, you

know, we don't ask people to share with us how they plan to pray

when they come to pray at a grave site. And so, do people pray

in ways that we might find offensive, I'm sure that they do, but

we don't police their prayer at a grave site.

Q. Suppose an individual who is now -- whose embryonic or fetal

tissue was going to be interred at a Catholic cemetery came to

you and said, I would really like privacy in this matter and I

would prefer that the give site not be disclosed to the public

and there be no public ceremonies at the grave site, would you be

willing to accommodate requests like that?

A. If a person comes to us after the person that their next of

kin is already buried and in the grave site, we would not be able

to accommodate a request like that. And if a person comes to us

and says, I would like to make sure no one ever prays at my

grave, we would probably suggest they be buried elsewhere.

Q. So the Texas Conference of Catholic Bishops, as far as you

understand, is not under any legal obligation to conduct a burial

ministry; is that right?

A. That is correct.

Q. And participating cemeteries aren't under any legal

obligation, as far as you know, to provide common burial services

for embryonic and fetal remains; is that right?

A. That is correct.
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Q. And the Texas Conference of Catholic Bishops isn't receiving

any financial compensation or other consideration to conduct its

burial ministry; is that right?

A. No.

Q. And participating cemeteries aren't receiving any financial

compensation or other consideration to provide common burial

services for embryonic and fetal remains; is that right?

A. Currently, if a person chooses to have their miscarried

child buried at a Catholic cemetery with a grave and marker, then

there would be compensation for labor and the cost of the grave

and marker. Now, for the common burials, I'm not clear on

whether your question relates to currently, do people pay for

burial for an unborn child in a Catholic cemetery? Yes, they do.

In Catholic teaching, we have a preferential option for

the poor and vulnerable. If one can't afford that, that's when

the ministry kicks in. And so, you know, in the instance of an

unborn child, an unborn child has no resources and can't afford

that, and that's why we've made this burial offer.

Q. Sure. That's a fair point. Let me ask a more specific

question.

In connection with your proposed expansion of the

burial ministry to encompass embryonic and fetal remains

following an abortion, do you anticipate that participating

cemeteries would receive financial compensation or other

consideration to provide common burial for the remains that
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result from abortion?

A. No. We do not anticipate that.

Q. Thank you. One moment, please, your Honor. Just a couple

of brief questions. That's what they all say, right?

THE COURT: Yes. That's what they all say.

Q. (BY MS. TOTI) So I believe I asked you earlier whether you

would be willing to accept other pregnancy-related tissue besides

the embryonic or fetal tissue for a burial, and I think you may

have said in early pregnancy, you understand that's sometimes

difficult to separate those tissues out.

Would you create guidelines or impose criteria

concerning when you would be something to accept other

pregnancy-related tissue and when you would not be?

A. I don't know that we would do that. I think it would depend

on the facility and how they currently -- what their current

practice is. How we move forward in each location.

Q. So as you sit here today, there's not really a plan for

addressing that.

A. There are some processes that are used in other

jurisdictions currently doing this, and we would review those

processes.

Q. But so, if an abortion provider were trying to make

arrangements tomorrow for the disposition of tissue, or a

pathology lab, or doctor's office for that, you wouldn't

immediately have answers for them to these questions; is that
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fair?

A. I wouldn't, but the funeral director at the funeral home

likely would, and that would be the person that would be working

with them to make those arrangements.

Q. Okay. And then, I just wanted to ask, you had mentioned

certain practices that occur in Chicago. Are you aware whether

Illinois law requires interment or cremation of fetal remains?

A. I'm not aware of Illinois law. No.

Q. Thank you. I pass the witness, your Honor.

THE COURT: Counsel, about how long do you think?

MR. WARNER: About five minutes, your Honor. Thank

you.

RE-DIRECT EXAMINATION

BY MR. WARNER:

Q. Ms. Allmon, is it true that the bishops have authority in

the Catholic church over the Catholic cemeteries?

A. Yes.

Q. So the bishops can commit a particular cemetery once they

know the details and the needs of the abortion providers.

A. Yes.

Q. All right. Is it your representation that the bishops will

do so as soon as the providers indicate their needs?

A. Yes.

Q. So specific cemeteries will be specified as the situation

evolves?

Case 1:16-cv-01300-DAE-AWA   Document 156-1   Filed 06/12/18   Page 44 of 49

129

      Case: 18-50484      Document: 00514515676     Page: 131     Date Filed: 06/18/2018



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:55:39

11:55:40

11:55:46

11:55:48

11:55:50

11:55:53

11:55:57

11:55:59

11:56:00

11:56:05

11:56:09

11:56:13

11:56:15

11:56:19

11:56:23

11:56:26

11:56:26

11:56:29

11:56:30

11:56:31

11:56:41

11:56:44

11:56:46

11:56:50

11:56:52

LILY I. REZNIK, OFFICIAL COURT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

119

A. Yes.

Q. All right. Is it your understanding that the department

rules govern fetal remains?

A. Yes.

Q. So if those rules authorized the disposition of fetal

remains by interment or burial at a cemetery, do you have any

concerns about being in compliance with those rules?

A. No.

Q. All right. And is it true that you have -- the Catholic

church has already been providing this disposition of fetal

remains for some time in different circumstances?

A. Yes.

Q. Now, when you say that these remains will be treated as

human remains, you mean, as you said before, that they will be

stored in a freezer and then, disposed of through common burial?

A. Yes.

Q. All right. So you're not using human remains as a legal

term of art here.

A. I'm not an attorney.

Q. Okay. In standing up any sort of new ministry, there are

minor logistical issues that have to be ironed out, right?

A. Always.

Q. Are the bishops willing to iron out and develop those

logistical issues here?

A. Yes.
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Q. If necessary, are the bishops willing to work on the

logistics related to transport of this tissue?

A. To work on them, not -- they're not committed to any

specific resolution of the issue, but they're certainly open to

dialog about the logistics involved.

Q. All right. And you believe that there are funeral --

individual funeral providers who could assist in that manner?

A. Yes.

Q. All right. With regards to developing these logistical

issues, does the Catholic church have the resources necessary to

develop those logistical issues?

A. For -- we have the resources necessary for the burial of the

children, and we'll work with other partners if it's necessary to

develop additional resources.

Q. With regards, for example, to storage capacity?

A. Yes. We have the resources for storage capacity.

Q. Could the church purchase an additional freezer if it needed

to do so?

A. Yes. The church can purchase freezers.

Q. Would it be willing to do so?

A. If necessary.

Q. All right. You don't believe that there are any rules

issues that the Catholic cemeteries would need to be updated on

with respect to this issue, right?

A. As I understand it, that they would be more expert at
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answering what they need to do in terms of compliance.

Q. If any such issues arose, are the bishops committed to

quickly and efficiently making sure that cemeteries are in

compliance?

A. Yes.

Q. With all rules as you currently think you are?

A. Yes.

Q. All right. Thank you.

THE COURT: We'll go in the gray area. When you would

receive frozen fetal tissue, you have the capacity with freezers

to maintain that until it's to be incinerated, but it would be

incinerated before burial.

THE WITNESS: Not necessarily. We would -- if we were

to receive ashes.

THE COURT: No. I understand that.

THE WITNESS: We would bury the ashes.

THE COURT: That's the point of my question.

THE WITNESS: We don't incinerate before burial. We

would bury the tissue as it is the same as we do an adult body.

THE COURT: So you would be burying a mass burial of

frozen tissue.

THE WITNESS: It would likely thaw in the burial

process.

THE COURT: It's going to thaw some time. But either

-- but it would be in a frozen capacity, and if it thawed before
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burial or after burial, that's -- it would not be incinerated.

THE WITNESS: We would not incinerate, but we would

bury incinerated ashes if they were brought to us.

THE COURT: Okay. All right. Any further questions?

MS. TOTI: Just very briefly, your Honor.

RE-CROSS EXAMINATION

BY MS. TOTI:

Q. Counsel brought up logistical issues. I just wanted to

inquire about any additional logistical issue, which is security.

Have you given any thought to additional security needs

at the cemeteries that might arise from the expansion of your

burial ministry?

A. We don't believe there will be any security issues related

to the burial of children who are already dead.

Q. Have your cemeteries ever had issues with arising from

vandalizing graves?

A. I'm sure that they have. I couldn't speak to vandalism.

And if vandalism occurs, we clean it up quickly and move on.

Q. Have you given any thought to whether the expansion of your

burial ministry in the context of the -- in the greater political

context in the state might give rise to increased instances of

vandalism or specific vandalism targeting graves where embryonic

and fetal remains are interred?

A. We don't believe that there will be increased vandalism at

our cemeteries based on burying children.
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Q. And what is that belief based on?

A. The profound respect the community has for cemeteries and

Catholic cemeteries, in particular.

Q. Okay. Have you given any thought to whether there might be

increased protest activity at your cemeteries as a result of --

A. We're not intimidated by protests.

Q. And have you given any thought to whether those protests

might cause security concerns at the cemetery?

A. We don't anticipate security concerns related to protests.

Q. But you're aware that there are some groups that target

cemeteries for protests to highlight, you know, some cause or

others. Is that fair?

A. Sure.

Q. But you haven't given any thought to whether that might

happen here?

A. Protests don't interfere with our ministry. We continue our

ministry despite being protested against for Syrian refugee

resettlement. We continue our ministry despite being protested

against for a number of issues. It doesn't intimidate us from

continuing ministry.

Q. Thank you.

THE COURT: Anything else?

MR. WARNER: No, your Honor. Thank you.

THE COURT: You may be -- run.

THE WITNESS: Thank you.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

WHOLE WOMAN’S HEALTH, ET AL., 
Plaintiffs, 

v.  

JOHN HELLERSTEDT, M.D., 
Defendant. 

§
§
§
§
§
§
§

CIVIL ACTION NO. 1:16-cv-01300-SS 

DEFENDANT’S INITIAL DISCLOSURES 

TO:  Plaintiffs, Whole Woman’s Health, et al., by and through their attorneys of rec-
ord, Patrick J. O’Connell, Jan Soifer, O’CONNELL & SOIFER LLP, 2525 Walling-
wood, Bldg. 14, Austin, Texas 78746; J. Alexander Lawrence, MORRISON &
FOERSTER LLP, 250 W. 55th Street, New York, NY 10019; David Brown, Steph-
anie Toti, Molly Duane, CENTER FOR REPRODUCTIVE RIGHTS, 199 Water St. 
22nd Floor, New York, NY 10038. 

Defendant, John Hellerstedt, M.D., Commissioner of the Texas Department of 

State Health Services, in his official capacity, makes these initial disclosures as required 

by Federal Rule of Civil Procedure 26(a)(1).  

Rule 26(a)(1)(A)(i):  The name and, if known, the address and telephone number 

of each individual likely to have discoverable information—along with the subjects of 

that information—that the disclosing party may use to support its claims or defenses, 

unless the use would be solely for impeachment. 
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Response: 

Plaintiffs 

Whole Woman’s Health; Brookside Women’s Medical Center PA d/b/a 
Brookside Women’s Health Center and Austin Women’s Health Center; Dr. Lendol L. 
Davis; Alamo City Surgery Center PLLC d/b/a Alamo Women’s Reproductive Ser-
vices; and Nova Health Systems, Inc. d/b/a Reproductive Services; by and through their 
attorneys of record,  Patrick J. O’Connell, Jan Soifer, O’CONNELL & SOIFER LLP, 2525 
Wallingwood, Bldg. 14, Austin, Texas 78746, (512) 222-0444; J. Alexander Lawrence, 
MORRISON & FOERSTER LLP, 250 W. 55th Street, New York, NY 10019, (212) 336-
8638; David Brown, Stephanie Toti, Molly Duane, CENTER FOR REPRODUCTIVE

RIGHTS, 199 Water St. 22nd Floor, New York, NY 10038, (917) 637-3653. 

Defendant 

John Hellerstedt, M.D., Texas Department of State Health Services.  Defendant 
may be contacted through counsel of record, John S. Langley, Assistant Attorney Gen-
eral, Office of the Attorney General of Texas, Administrative Law Division, P.O. Box 
12548, Austin, Texas 78711-2548, (512) 936-7935. 

Fact Witnesses 

Jennifer Sims, Deputy Commissioner, Texas Department of State Health Ser-
vices, (512) 776-6587.  Please see Deputy Commissioner Sims’ testimony at the hear-
ing on preliminary injunction.  Ms. Sims will testify generally about the rule amend-
ments. 

Jennifer Carr Allmon, Executive Director, Texas Catholic Conference of Bisop, 
1600 N. Congress, Suite B, Austin, Texas 78701, (512) 339-9882).  Ms. Allmon testi-
fied at the preliminary injunction hearing.  She will testify regarding the offer of the 
Texas Catholic Conference of Bishops’ offer to inter fetal remains statewide at no cost 
to healthcare facilities for that interment. 

Janice McCoy, Executive Director, Texas Funeral Service Commission, 333 
Guadalupe, Austin, Texas 78701, (512) 936-2474.  Ms. McCoy may testify regarding 
Funeral Commission regulations in Texas and any impact on the rule amendments. 

Jeffrey Bishop, M.D., PhD, Saint Louis University, Tenet Chair in Health Care 
Ethics; Director, Albert Gnaegi Center for Health Care Ethics; Albert Gnaegi Center 
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for Health Care Ethics, Salus Center, Rm 527, 3545 Lafayette Ave, St. Louis, MO 
63104, (314) 977-6673.  Please see Dr. Bishop’s testimony from the preliminary in-
junction hearing.  Dr. Bishop may testify regarding the societal benefits obtained from 
the rule amendments and other medical ethics issues. 

Jay Carnes, 3100 Gulf Freeway, Texas City, Texas, (409) 986-9900.  Please see 
Mr. Carnes testimony at the preliminary injunction hearing.  Mr. Carnes may testify 
regarding his company’s ability to work with healthcare facilities in the disposition of 
fetal remains in accordance with the rule amendments. 

Rule 26(a)(1)(A)(ii):  A copy—or a description by category and location—of all 

documents, electronically stored information, and tangible things that the disclosing 

party has in its possession, custody, or control and may use to support its claims or 

defenses, unless the use would be solely for impeachment. 

Response: 

Please see attached Documents Bates numbered HELLERSTEDT000001-

000412. 

Rule 26(a)(1)(A)(iii):  A computation of each category of damages claimed by 

the disclosing party—who must also make available for inspection and copying as un-

der Rule 34 the documents or other evidentiary material, unless privileged or protected 

from disclosure, on which each computation is based, including materials bearing on 

the nature and extent of injuries suffered. 

Response: 

Defendant Hellerstedt is unaware of any such documents at this time.  He is mak-

ing no claims for damages at this time. 
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Rule 26(a)(1)(A)(iv):  For inspection and copying as under Rule 34, any insur-

ance agreement under which an insurance business may be liable to satisfy all or part 

of a possible judgment in the action or to indemnify or reimburse for payments made 

to satisfy the judgment. 

Response: 

Defendant Hellerstedt is unaware of any such agreement.   

Respectfully submitted, 

     KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
 
BRANTLEY STARR 
Deputy First Assistant Attorney General 
 
JAMES E. DAVIS 
Deputy Attorney General for Civil Litigation 
 
NICHOLE BUNKER-HENDERSON 
Chief, Administrative Law Division 

 
/s/ John S. Langley  
JOHN S. LANGLEY 
Assistant Attorney General 
Texas Bar No. 11919250 
 
CRAIG M. WARNER 
Assistant Attorney General 
BETH KLUSMANN 
Assistant Solicitor General 
TODD LAWRENCE DISHER 
Special Counsel for Civil Litigation 
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OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 12548  
Austin, Texas 78711-2548 
Telephone: (512) 936-7935 
Facsimile: (512) 320-0167 
John.Langley@oag.texas.gov 

Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I certify that on March 13, 2017, this document was served on the following 

counsel of record via facsimile and/or e-mail: 

Patrick J. O’Connell 
Law Offices of Patrick J. 
O’Connell PLLC 
2525 Wallingwood, Bldg. 14 
Austin, Texas 78746 
pat@pjofca.com 

J. Alexander Lawrence 
Morrison & Foerster LLP 
250 W. 55th Street 
New York, NY 10019 
alawrence@mofo.com 

David Brown 
Stephanie Toti 
Molly Duane 
Center for Reproductive Rights 
199 Water St. 22nd Floor 
New York, NY 10038 
dbrown@reprorights.org 
stoti@reprorights.org 
mduane@reprorights.org 

/s/ John S. Langley  
JOHN S. LANGLEY 
Assistant Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
  

WHOLE WOMAN’S HEALTH, et al., 
Plaintiffs, 

 
v. 
 
CHARLES SMITH, EXECUTIVE 
COMMISSIONER OF THE TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, IN HIS OFFICIAL 
CAPACITY,  

Defendant. 

 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
 
 
 

Civil Action No. 1:16-cv-01300-DAE 
 
 
 

 
DEFENDANT’S FIRST AMENDED INITIAL DISCLOSURES 

 
 

To: Plaintiffs Whole Woman’s Health, Whole Woman’s Health Alliance, Dr. Bhavik 
Kumar, Brookside Women’s Medical Center PA d/b/a Brookside Women’s 
Health Center and Austin Women’s Health Center, Dr. Lendol L. Davis, Alamo 
City Surgery Center PLLC d/b/a Alamo Women’s Reproductive Services, and 
Nova Health Systems, Inc. d/b/a Reproductive Services, by and through their 
counsel of record, David Brown, The Lawyering Project, 25 Broadway, 9th Fl., 
New York, NY 10004. 

 
Defendant Charles Smith, in his official capacity as Executive Commissioner 

of the Texas Health and Human Services Commission (Defendant), serves these First 

Amended Initial Disclosures to Plaintiffs, pursuant to Fed. R. Civ. P. 26(a)(1)(A). 
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(i) The name and, if known, the address and telephone number of each 
individual likely to have discoverable information—along with the 
subjects of that information—that the disclosing party may use to 
support its claims or defenses, unless the use would be solely for 
impeachment: 

 
Response: 

Whole Woman’s Health 
Whole Woman’s Health Alliance 
Dr. Bhavik Kumar 
Brookside Women’s Medical Center PA d/b/a Brookside Women’s 
Health Center and Austin Women’s Health Center 
Dr. Lendol L. Davis 
Alamo City Surgery Center PLLC d/b/a Alamo Women’s Reproductive 
Services 
Nova Health Systems, Inc. d/b/a Reproductive Services 
c/o David Brown 
The Lawyering Project 
25 Broadway, 9th Fl. 
New York, NY 10004 
- Plaintiffs have discoverable information regarding the methods and costs 
associated with the collection, storage, transportation, and disposition of 
embryonic and fetal tissue remains, as well as other issues related to this 
lawsuit. 
 
Texas Health and Human Services Commission 
David Kostroun 
Lesley French 
Other Representatives, Agents, or Employees 
c/o Darren McCarty 
Special Counsel for Civil Litigation 
Office of the Attorney General 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
Telephone: (512) 475-4300 
Facsimile: (512) 320-0167 
- These and other individuals within the Texas Health and Human Services 
Commission have documents and information regarding the statutory and 
regulatory provisions at issue in this lawsuit and regarding the grant program 
and registry established by Tex. Health & Safety Code §§ 697.001–697.009 and 
its implementing regulations. 
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Jennifer Sims 
Deputy Commissioner, Texas Department of State Health Services 
c/o Darren McCarty 
Special Counsel for Civil Litigation 
Office of the Attorney General 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
Telephone: (512) 475-4300 
Facsimile: (512) 320-0167 
- Please see Deputy Commissioner Sims’ testimony from the previous 
preliminary injunction hearing in this lawsuit. 
 
Jennifer Carr Allmon 
Michael Barba 
Rachana Chhin 
Texas Catholic Conference of Bishops 
1600 N. Congress, Suite B 
Austin, Texas 78701 
(512) 339-9882 
- Please see Ms. Allmon’s testimony from the previous preliminary injunction 
hearing in this lawsuit.  She and the other individuals identified have 
knowledge regarding the offer of the Texas Catholic Conference of Bishops to 
inter fetal remains statewide at no cost to healthcare facilities for such 
interment. 
 
Janice McCoy 
Executive Director, Texas Funeral Service Commission 
333 Guadalupe St. 
Austin, Texas 78701 
(512) 936-2474 
- Has knowledge regarding Funeral Commission regulations in Texas and 
information regarding licensees. 
 
Jeffrey Bishop, M.D., Ph.D. 
Saint Louis University, Tenet Chair in Health Care Ethics 
Director, Albert Gnaegi Center for Health Care Ethics 
Albert Gnaegi Center for Health Care Ethics, Salus Center, Room 527 
3545 Lafayette Ave. 
St. Louis, MO 63104 
(314) 977-6673 
- Please see Dr. Bishop’s testimony from the previous preliminary injunction 
hearing in this lawsuit. 
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Jay Carnes 
Tim Baker 
Carnes Funeral Home 
3100 Gulf Freeway 
Texas City, Texas 
(409) 986-9900 
- Please see Mr. Carnes’ testimony from the previous preliminary injunction 
hearing in this lawsuit.  Mr. Carnes has knowledge regarding his company’s 
ability to work with healthcare facilities in the disposition of fetal remains in 
accordance with the statutory and regulatory provisions at issue in this lawsuit. 
 
Anne Layne-Farrar, Ph.D. 
c/o David Brown 
The Lawyering Project 
25 Broadway, 9th Fl. 
New York, NY 10004 
- Please see Dr. Layne-Farrar’s testimony from the previous preliminary 
injunction hearing in this lawsuit.  Dr. Layne-Farrar has knowledge regarding 
the likely costs of compliance with the statutory and regulatory provisions at 
issue in this lawsuit. 
 
Johnny Garcia 
Ceballos-Diaz Funeral Home 
322 E. Kuhn St. 
Edinburg, TX 78541 
(956) 383-4931 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Rudy Rios 
Our Lady of Mount Carmel 
401 S. Zaragosa 
El Paso, TX 79907 
(916) 860-0606 
- Submitted an application to join the registry to provide other-free burial 
services. 
 
Scarlet Whalen 
Sacred Heart Cemetery 
3900 Rowlett Rd. 
Rowlett, TX 75088 
(972) 412-0660 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
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Scarlet Whalen 
Calvary Hill Cemetery 
3235 Lombardy Lane 
Dallas, TX 75220 
(214) 357-5754 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Scarlet Whalen 
Holy Redeemer Cemetery 
1500 S. Westmoreland Rd. 
DeSoto, TX 75115 
(972) 223-6554 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Teresa Gariepy 
Holy Cross Catholic Cemetery and Mausoleum 
17501 Nacogdoches Rd. 
San Antonio, TX 78266 
(210) 651-6011 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Ismael Galvan 
San Fernando Cemetery III 
1735 Cupples Rd. 
San Antonio, TX 78226-1297 
(210) 432-2364 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Jimmy Shields 
Our Lady of the Rosary Cemetery and Prayer Gardens 
330 Berry Lane 
Georgetown, TX 78626 
(512) 863-8411 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
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Stacy Batey 
Catholic Cemeteries Archdiocese of Galveston-Houston 
P.O. Box 965 
Dickinson, TX 77539 
(281) 337-1641 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Gary Rangnow 
Resurrection Cemetery (Victoria Catholic Cemeteries) 
P.O. Box 4070 
Victoria, TX 77903 
(361) 573-0828 ext. 2233 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Rosa Maria Aldape 
Calvary Catholic Cemetery 
P.O. Box 2366 
Laredo, TX 78044 
(956) 723-6811 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Lee Castro 
Legacy Chapels LLC 
4610 Jackson Rd. 
Edinburg, TX 78539 
(956) 618-5900 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
 
Morgan B. Cook 
The Gabriels Funeral Chapel and Crematory 
P.O. Box 1727 
Georgetown, TX 78627 
(512) 869-8888 
- Submitted an application to join the registry to provide free/low-cost 
transport, burial, or cremation services. 
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Mike Wyse  
The Roman Catholic Diocese of San Angelo 
P.O. Box 1829 
San Angelo, TX 76902 
(325) 651-7500 
- Submitted an application to join the registry to provide other-free burial 
services. 
 
Deacon Charlie Stump 
Director of Pastoral Services 
Catholic Diocese of Dallas 
3725 Blackburn Street 
Dallas, Texas 75219 
(214) 379-2882 
- May have knowledge regarding how certain hospitals within the diocese are 
complying with the statutory and regulatory provisions at issue in this lawsuit, 
as well as how certain cemeteries are assisting with such compliance. 
 
Ruben Hinojosa 
Chief Finance Office and Administration Director 
Archdiocese of San Antonio 
2718 W. Woodlawn 
San Antonio, TX 78228 
(210) 734-2620 
- May have knowledge regarding how certain hospitals within the diocese are 
complying with the statutory and regulatory provisions at issue in this lawsuit, 
as well as how certain cemeteries are assisting with such compliance. 
 
Ismael Galvan 
Manager 
San Fernando Cemetery III 
1735 Cupples Road 
San Antonio, TX 78226 
(210) 432-2364 
- May have knowledge regarding how certain cemeteries within the San Antonio 
Diocese, or Texas generally, dispose of embryonic and fetal tissue remains 
and/or other remains, as well as how certain cemeteries are assisting with 
compliance with the statutory and regulatory provisions at issue in this lawsuit. 
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Chris Taylor 
Sparkman/Hillcrest Funeral Home 
Dignity Memorial 
Service Corporation International 
7405 West Northwest Highway 
Dallas, TX 75225 
(214) 363-5401 
- May have knowledge regarding methods and associated costs for the 
disposition of embryonic and fetal tissue remains. 
 
Fr. Larry Sullivan 
Archdiocese of Chicago 
835 N. Rush St. 
Chicago, IL 60611-2030 
(312) 534-8200 
- May have knowledge regarding national burial and/or cremation practices 
for the indigent, unknown, and unborn. 
 
Service Corporation International 
1929 Allen Parkway 
Houston, TX 77019 
(713) 522-5141 
- Individuals at SCI may have knowledge regarding national and local burial 
and/or cremation practices. 
 
 
Defendant also identifies any individual listed in Plaintiffs’ initial disclosures, 

any individual deposed in this case, any individual who has previously provided 

testimony in this case, and any individual mentioned in any of the discovery 

responses or documents produced in this case. 
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(ii) A copy—or a description by category and location—of all documents, 
electronically stored information, and tangible things that the 
disclosing party has in its possession, custody, or control and may use 
to support its claims or defenses, unless the use would be solely for 
impeachment: 

 
Response: 

All documents previously produced by Defendant in this case. 
 
All documents introduced as an exhibit at the previous preliminary injunction 
hearing in this lawsuit, held on January 3 and 4, 2017. 
 
Documents in Defendant’s custody relating to the statutory and regulatory 
provisions at issue in this lawsuit. 
 
Documents in Defendant’s custody relating to the disposition of embryonic and 
fetal tissue remains. 
 
Documents in Defendant’s custody relating to the grant program established 
by Tex. Health & Safety Code §§ 697.001–697.009 and its implementing 
regulations. 
 
Documents in Defendant’s custody relating to the registry established by Tex. 
Health & Safety Code §§ 697.001–697.009 and its implementing regulations. 
 
Any document used as an exhibit at any deposition in this case. 
 
All documents produced during discovery in this case. 
 
 
 

(iii) A computation of each category of damages claimed by the disclosing 
party—who must also make available for inspection and copying as 
under Rule 34 the documents or other evidentiary material, unless 
privileged or protected from disclosure, on which each computation 
is based, including materials bearing on the nature and extent of 
injuries suffered: 

 
Response: 

Defendant is not claiming any damages at this time. 
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(iv) For inspection and copying as under Rule 34, any insurance 

agreement under which an insurance business may be liable to satisfy 
all or part of a possible judgment in the action or to indemnify or 
reimburse for payments made to satisfy the judgment: 

 
Response: 

Defendant is not aware of any such agreement. 
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Respectfully submitted, 

KEN PAXTON 
Attorney General of Texas 

JEFFREY C. MATEER 
First Assistant Attorney General 

BRANTLEY STARR 
Deputy First Assistant Attorney General 

JAMES E. DAVIS 
Deputy Attorney General for Civil Litigation 

/s/ Benjamin S. Walton   
DARREN MCCARTY 
Special Counsel for Civil Litigation 
Texas Bar No. 24007631 
AUSTIN R. NIMOCKS 
Special Counsel for Civil Litigation 
Texas Bar No. 24002695 
BETH KLUSMANN 
Assistant Solicitor General 
Texas Bar No. 24036918 
KARA HOLSINGER 
Assistant Attorney General 
Texas Bar No. 24065444 
BENJAMIN S. WALTON 
Assistant Attorney General 
Texas Bar No. 24075241 
OFFICE OF THE ATTORNEY GENERAL 
Administrative Law Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
Telephone: (512) 475-4300 
Facsimile: (512) 320-0167 
Darren.McCarty@oag.texas.gov 
Austin.Nimocks@oag.texas.gov 
Beth.Klusmann@oag.texas.gov 
Kara.Holsinger@oag.texas.gov 
Benjamin.Walton@oag.texas.gov 
Counsel for Defendant  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 1, 2018, a true and correct copy of this document 
was served via facsimile and email on the following counsel of record: 

David Brown 
Dipti Singh 
Stephani Toti 
THE LAWYERING PROJECT 
25 Broadway, 9th Fl. 
New York, NY 10004 
Fax: (646) 480-8852 
dbrown@lawyeringproject.org 
dsingh@lawyeringproject.org 
stoti@lawyeringproject.org 

J. Alexander Lawrence 
MORRISON & FOERSTER LLP 
250 W. 55th Street 
New York, NY 10019 
Fax: (212) 468-7900 
alawrence@mofo.com 
 

Molly Duane 
Caroline Sacerdote 
Autumn Katz 
CENTER FOR REPRODUCTIVE RIGHTS 
199 Water St. 22nd Floor 
New York, NY 10038 
Fax: (917) 637-3666 
mduane@reprorights.org 
csacerdote@reprorights.org  
akatz@reprorights.org 

Patrick J. O’Connell 
LAW OFFICES OF PATRICK J. O’CONNELL 
PLLC 
2525 Wallingwood, Bldg. 14 
Austin, Texas 78746 
pat@pjofca.com 
 

/s/ Benjamin S. Walton  
BENJAMIN S. WALTON 
Assistant Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

WHOLE WOMAN’S HEALTH, et al.  

     Plaintiff 

v. 

CHARLES SMITH 

     Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

Civil Action  
Number-            1:16-cv-01300-DAE-AWA 

TEXAS CONFERENCE OF CATHOLI BISHOP‘S 
OBJECTIONS TO SUBPOENA 

TO: Plaintiffs, Whole Woman’s health, Whole Woman’s Health Alliance, Dr. Bhavik Kumar, 
Brookside Women’s Medical Center PA d/b/a Brookside Women’s Health Center and 
Austin Women’s Health Center, Dr. Lendol L. Davis, Alamo City Surgery Center PLLC 
d/b/a Alamo Women’s Reproductive Services, and Nova Health Systems, Inc. d/b/a 
Reproductive Services, by and through their attorneys of record, David Brown, Dipti Singh 
and Stephanie Toti, The Lawyering Project, 25 Broadway, 9th floor, New York, 10004 and 
their counsel J. Alexander Lawrence, Morrison & Foerster LLP, 250 W. 55th Street, New 
York, NY 10019; Molly Duane, Center for Reproductive Rights, 199 Water Street, 22nd 
floor, New York, NY 10038; and Patrick J. O’Connell, Law Offices of Patrick J. 
O’Connell, PLLC, 2525 Wallingwood Drive, Bldg. 14, Austin, TX 78746 

Texas Conference of Catholic Bishops (“TCCB) a non-party to the captioned cause, objects 

to Plaintiffs’ Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of 

Premises in a Civil Action (“Subpoena”) pursuant to Rule 45(d), without waiver of any further 

objection or assertion of privilege related to specific documents when or if such documents are 

identified.   TCCB and the Plaintiffs have attempted to confer on TCCB’s objections to Plaintiff’s 

subpoena, and as a result of such efforts the TCCB is producing voluminous documents as per the 

agreement of counsel.  However, in order to protect the TCCB from the overreaching subpoena, 
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the TCCB also re-urges in this Objection the previous objections and privileges originally raised 

in the TCCB’s Motion to Quash.   

A. OBJECTIONS 

1. Objection- Undue Burden & Expense.  TCCB objects to the Subpoena because

it subjects a non-party to undue burden and expense.  The Subpoena’s Definitions are too vague 

and ambiguous to inform TCCB of the materials demanded and are internally inconsistent.  The 

Subpoena’s Instructions for production are unreasonably burdensome and contradict the standard 

practices within the Western District of Texas.  Finally, though few in number, the document 

requests themselves are vague, ambiguous, not limited in time or scope, and are unreasonably 

overbroad such that compliance would impose an undue burden and expense on a non-party to 

this litigation.  The basis of this objection has already proven true as the TCCB has incurred 

substantial expense to date.  

2. Objection- Harassing and Unduly Burdensome.  The Plaintiff has an obligation

under the Federal Rules of Civil Procedure to tailor discovery that does not impose an undue 

burden and expense on the recipient of the subpoena. Fed. R. Civ. P. 45(d)(1).  Plaintiff’s 

Subpoena is harassing in nature and unduly burdensome; and if TCCB were forced to comply 

with it, the expense would be enormous. The time period of the subpoena is without limit and 

overbroad.  Further, the Plaintiff has minimal steps to limit the discovery to a issues relevant to 

the issues in the case and further has failed to limit the scope of the request to anything remotely 

related to the legislation.  In effect, the Plaintiff has placed the burden on TCCB to cull through 

many thousands of documents to determine if they are relevant and responsive.  

3. Objection- Overbroad.   Defendant objects to this discovery request because it

is overly broad, and not reasonably limited as to time and scope.    

Case 1:16-cv-01300-DAE-AWA   Document 156-5   Filed 06/12/18   Page 3 of 11

166

      Case: 18-50484      Document: 00514515676     Page: 168     Date Filed: 06/18/2018



4. Objection- Relevance.    TCCB objects to the Subpoena because it seeks 

information and/or documents that are completely irrelevant to the issues in this case, not 

reasonably calculated to lead to the discovery of admissible evidence, and not proportional to the 

needs of the case.  Fed. R. Civ. P. 26(b)(1).   

5. Objection- Attorney Client Privilege/Work Product.  If read and interpreted in

its broadest possible manner, as demanded by the Definitions and Instructions, the Subpoena with 

regard to all three requests invades TCCB’s legal privileges associated with the right to confer 

with its counsel and the attorney work product doctrine.    

6. Violation of the Constitution (both Texas and Federal). TCCB also objects to

the Subpoena because it violates its First Amendment of the United States Constitution and the 

Texas Constitution. The Subpoena is so expansive that it includes internal deliberations and 

communications within the TCCB, its bishops, and its executive staff and as to communications. 

Such internal documents and communications are protected religious speech, private in nature 

and solely directed at meeting TCCB’s religious mission in the State of Texas.  The method and 

means of how the TCCB deliberates and determines how it will advance its mission in the public 

square is protected under the First Amendment of the United States Constitution, the religious 

freedom clause of the Texas Constitution, and the Religious Freedom Restoration Act, 42 U.S.C. 

§2000bb (Supp. IV 1994).  See e.g. NRLB v. Catholic Bishop, 440 U.W. 490, 502 (1979)(process

of inquiry leading to findings and conclusions violates religious clauses of United States 

Constitution).  TCCB also objects to the Subpoena in that it interferes with TCCB’s right to the 

free exercise and practice of religious beliefs, the constitutional freedoms of speech and 

peaceable assembly, and to petition the government for redress of grievances.  This court lacks 
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jurisdiction to interfere with the TCCB’s internal workings and subjecting it to public review by 

litigants in a lawsuit it is not even a party.  

B. SPECIFIC OBJECTIONS TO DEFINITIONS & INSTRUCTIONS 

1. The Subpoena contains definitions and instructions that improperly expand upon the

definitions contained in the Federal Rules of Civil Procedure (“FRCP”) and the Western District 

of Texas local rules (the “Local Rules”) for the definitions of “Employee” and “Document.”  See 

Exhibit A at Definitions, ¶¶ 7, 8.  TCCB objects to these overly-expansive definitions, and will 

only agree to be bound by the definitions contained in the FRCP and the Local Rules.  Further, 

unless an individual’s associations are obvious and known to TCCB, it is impossible for TCCB to 

comply with the definition of “Employee.” Likewise, the Subpoena Instruction ¶9 purports to 

require TCCB to expand its response to include “those Documents available upon [TCCB’s] 

request” thereby purporting to obligate TCCB to make such requests. 

2. TCCB also objects to Plaintiff’s attempt to impose a continuing discovery obligation

on TCCB, which is a non-party (Exhibit A at Instructions, ¶10).   However, if after responding to 

a properly narrowed and tailored subpoena, TCCB thereafter obtains documents that are 

responsive, TCCB will notify the parties.  

3. TCCB further objects to Plaintiff’s Instruction that TCCB be required to explain any

non-production of documents, or why a document is incomplete.  Exhibit A at Instructions, ¶ 11. 

Such explanation is not required by the FRCP or the Local Rules.   If documents responsive to an 

appropriately narrowed Subpoena are located, TCCB will produce documents as they are kept in 

the ordinary course of business.  See FRCP 45 (e)(1)(A).    
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4. TCCB further objects to being required to produce documents that are not responsive

to a request. Exhibit A at Instructions ¶12. This is far beyond the scope of the FRCP. See Rule 

26(a).   

5. TCCB objects to Plaintiff’s overly-expansive requirements for a privilege log.  Exhibit

A at Instructions ¶ 14.  This “requirement” also exceeds the scope of the FRCP and the Local 

Rules.   

6. TCCB objects to the expansive electronic data instructions contained in the Subpoena

(Exhibit A at Instructions ¶¶ 15, 16, 17, 18, 19, 20, and 21), which require production of documents 

in numerous different forms;  use of Plaintiff’s unilaterally imposed identification protocols; 

TCCB to identify persons and devices where the documents are found;  TCCB to reference parent 

documents;  electronic documents to be produced with new and additional terms;  TCCB to change 

electronic documents;  TCCB to OCR all documents; and TCCB to provide expansive 

identification information.  These requirements exceed the scope of the FRCP and Local Rules. 

If required by the Court after considering this Motion, TCCB will produce documents (in response 

to a properly narrowed and tailored request) in accordance with the FRCP and Local Rules.  

C. SPECIFIC OBJECTIONS TO DOCUMENT REQUESTS 

1. All Documents concerning EFTR, miscarriage, or abortion.

Objections:  TCCB objects to this Request because it is overly broad and unduly 

burdensome.  This Request is not limited in time and, by virtue of the Definitions and 

Instructions, encompasses all manner of materials that include reference to EFTR, miscarriage, 

and abortion as well as all materials that might explain, elaborate, or relate to EFTR, miscarriage, 

and abortion.  The Request is vague and ambiguous as it relates to “EFTR, miscarriage, or 

abortion” insofar as these are three broad subjects with multiple discrete facets including matters 

Case 1:16-cv-01300-DAE-AWA   Document 156-5   Filed 06/12/18   Page 6 of 11

169

      Case: 18-50484      Document: 00514515676     Page: 171     Date Filed: 06/18/2018



that are irrelevant and unrelated to the issues before the Court and are not limited to the Act and 

the Amendments thereto (as defined by Plaintiffs), and render the Request not reasonably 

calculated to lead to the discovery of admissible evidence and not proportional to the needs of 

the case.  Moreover, if read and interpreted in its broadest possible manner, as demanded by the 

Definitions and Instructions, the Request invades TCCB’s legal privileges associated with the 

right to confer with its counsel, the attorney work product doctrine, the right to the free exercise 

and practice of religious beliefs, the constitutional freedoms of speech and peaceable assembly, 

and to petition the government for redress of grievances.  Furthermore, the breadth of the Request 

implicates the privacy rights of third-parties who have entrusted private family matters to TCCB. 

Subject to and without waiving said objections, and limited to the external documents of 

TCCB to DSHS, HHSC, the Texas Governor’s office, the Texas Office of Attorney General, 

members of the Texas Legislation, and limited outside organizations and pertaining to the 

disposal of EFTR associated with miscarriages or abortions by internment or cremation as related 

to the fetal burial requirements of the Act or the Amendments (as defined by Plaintiff herein) for 

a period between March 31, 2017 to the April 9, 2018, which production will be subject to a 

protective order and confidentiality agreement on file with this Court in the underlying litigation, 

TCCB will produce responsive documents. 

2. All Documents concerning communications between You and current or former

employees of DSHS, HHSC, the Office of the Governor of Texas, the Office of the Attorney 

General of Texas, or any member of the Texas Legislature, since January 1, 2016. 

Objections:  TCCB objects to this Request because it is overly broad and unduly 

burdensome.  The Request is not limited to the issues before the Court in this litigation, is not 

limited to the Act and the Amendments, as defined by Plaintiff, and purports to require all 
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correspondence between the State and all of its employees, whether known or unknown, and 

TCCB on any subject matter for a period of time of more than 2 years.  The Request is so broad 

so as to encompass matters that are irrelevant and unrelated to the discrete issues before the Court 

and render the Request not reasonably calculated to lead to the discovery of admissible evidence 

and not proportional to the needs of the case.  Moreover, if read and interpreted in its broadest 

possible manner, as demanded by the Definitions and Instructions, the Request invades TCCB’s 

legal privileges associated with the right to confer with its counsel, the attorney work product 

doctrine, and its Constitutional rights such as the right to the free exercise and practice of religious 

beliefs, the constitutional freedoms of speech and peaceable assembly, and to petition the 

government for redress of grievances.  Furthermore, the breadth of the Request implicates the 

privacy rights of third-parties who have entrusted private family matters to TCCB. 

Subject to and without waiving said objections, and limited to the external 

communications of TCCB to  DSHS, HHSC, the Texas Governor’s office, the Texas Office of 

Attorney General, members of the Texas Legislation, and limited outside organizations as to the 

disposal of embryonic and fetal remains pursuant to the Act and the Amendments (as defined by 

Plaintiff herein), for a time period between March 31, 2017 to the April 9, 2018, which production 

will be subject to the a Protective Order and confidentiality agreement on file with this Court in 

the underlying litigation, TCCB will produce responsive documents. 

3. All documents [sic] concerning the Act, the Amendments, or this lawsuit.

 Objections:  TCCB objects to this Request because it is overly broad and unduly 

burdensome.  The Request is unrestricted in time and, by virtue of the Definitions and Instructions, 

the Request encompasses all manner of responsive materials that include reference to EFTR, 

miscarriage, and abortion stemming from the Act, the Amendments, and this lawsuit as well as all 
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materials that might explain, elaborate, or relate to EFTR, miscarriage, and abortion stemming 

from the Act, the Amendments, and this lawsuit.  The Request is so broad so as to encompass 

matters that are irrelevant and unrelated to the discrete issues before the Court and render the 

Request not reasonably calculated to lead to the discovery of admissible evidence and not 

proportional to the needs of the case.  Moreover, if read and interpreted in its broadest possible 

manner, as demanded by the Definitions and Instructions, the Request invades TCCB’s legal 

privileges associated with the right to confer with its counsel, the attorney work product doctrine, 

TCCB’s Constitutional rights to the free exercise and practice of religious beliefs, the 

constitutional freedoms of speech and peaceable assembly, and to petition the government for 

redress of grievances. Furthermore, the breadth of the Request implicates the privacy rights of 

third-parties who have entrusted private family matters to TCCB. 

Subject to and without waiving said objections, and limited to the external communications 

of TCCB to DSHS, HHSC, the Texas Governor’s office, the Texas Office of Attorney General, 

members of the Texas Legislation, and limited outside organizations and as related to documents 

pertaining to the fetal burial requirements of the Act or the Amendments (as defined by Plaintiff 

herein) as to the disposal of embryonic and fetal remains, for a time period between March 31, 

2017 to the April 9, 2018, which production will be subject to the a Protective Order and 

confidentiality agreement on file with this Court in the underlying litigation, TCCB will produce 

responsive documents. 

D. RESERVING FURTHER OBJECTIONS AND CLAIMS OF PRIVILEGE 

TCCB specifically reserves the right to lodge further objections and assert applicable 

privileges if, or when, responsive documents are identified.  TCCB anticipates that responsive 
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documents may invade the protected provinces of the First Amendment as well as TCCB’s 

attorney-client privileges. 

WHEREFORE, the foregoing considered, TCCB requests that it be relieved of any 

obligation to further respond to this Subpoena; that if it is required to more fully respond to the 

Subpoena, if at all, that the scope of the Subpoena be reasonably constrained in time and subject 

matters to accommodate its objections and to avoid infringement of its privileges; that if it is 

required to more fully respond to the Subpoena, that the costs and expenses associated with 

responding be borne by the Plaintiff, including such costs for personnel to investigate responsive 

materials and preparing responsive materials for production; and such additional legal and 

equitable relief to which it may be justly entitled. 

Respectfully submitted, 

LEVATINO | PACE PLLC 
1101 S. Capital of Texas Hwy. 
Building K, Suite 125 
Austin, Texas  78746 
(512) 637-1581 
(512) 637-1583 (Fax) 

By: ___________________________  
Steven C. Levatino  
State Bar No. 12245250 
steven@lpfirm.com 
Andrew F. MacRae 
State Bar No. 00784510 
andrew@lpfirm.com 

ATTORNEYS FOR TCCB  
CEMETERY 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 1st day of June, 2018, a true and correct copy of the foregoing 
document was served pursuant to the Federal Rules of Civil Procedure on: 

David Brown* Molly Duane 
Dipti Singh** Center for Reproduction Rights 
Stephanie Toti 199 Water Street, 22nd floor 
The Lawyering Project New York, NY 10038 
25 Broadway, 9th floor (917) 637-3631 
New York, NY 10004 Email:  mduane@reprorights.org 
(914) 297-8704 
Email:  dbrown@lawyering project.org Patrick J. O’Connell 
Email:  stoti@lawyering project.org Law Offices of Patrick J. O’Connell, PLLC 
Email:  dsingh@lawyering project.org 2525 Wallingford Drive, Bldg. 14 

Austin, TX 78746 
J. Alexander Lawrence (512) 222-0444 
Morrison & Foerster LLP Email:  pat@pjofca.com 
250 W. 55th Street 
New York, NY 10019 
(212) 336-8638 
Email:  alawrence@mofo.com 

By: ___________________________  
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    1101 S. Capital of Texas Hwy. 

  Building K, Ste. 125 

Austin, Texas 78746 

t: 512.637.1581 

f: 512.637.1583 

 

Writer’s Email: steven@lpfirm.com  

 

1 | P a g e  
 

June 1, 2018 
 
Lawrence J. Alexander    Via Email-  ALawrence@mofo.com 
Morrison & Foerster LLP 
250 West 55th Street  
New York, NY  
10019-9601 
 
Re: 1:16-CV-01300-DAE-AWA, Whole Women’s Health, et. al. v, Charles Smith, United 

States District Court, Western District of Texas, Austin Division.  
 
Dear Mr. Alexander, 
 
Subject to my previously served Motion to Quash/objections, the attached Objections to 
Subpoena, the Court’s Order on the Motion to Quash, and the courts December 29, 2016 
protective order (the “Protective Order”), the Texas Conference of Catholic of Bishops 
(“TCCB”) is producing records in regards to your March 20, 2018 subpoena.   
Contemporaneously with the sending of this letter, you will receive a ShareFile request that 
allows you to access the records and copy them to your system.  The records being produced are 
bates labeled TCCB 000001- 002882.  They are produced as confidential under the Protective 
Order. 
 
The produced records were identified using the following search terms: 
 

SB8, “SB 8”, Fetal, Fetus, Embryonic, Embryo, Abortion, Aborted, Miscarriage, unborn, 
& “burial ministry” 

 
The search was also limited to documents on or after January 1, 2016 and by de-duplicating the 
documents. Non responsive documents were also taken out. Finally, as we discussed the search 
was also limited to the external emails and computer records of Jennifer Allmon. 
 
If you have any questions, please contact me at your convenience.  
 
Sincerely, 
 
Levatino|Pace PLLC 

 
By: _______________________ 
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       Steven C. Levatino, Member 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.  
 
     Plaintiff 
 
 
v. 
 
CHARLES SMITH 
 
     Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
   1:16-cv-01300-DAE-AWA 

   

REPLY BRIEF IN SUPPORT OF MOTION TO QUASH  
 

The Texas Catholic Conference of Bishops (“TCCB”) files this Reply Brief in Support of 

its Motion to Quash (“Motion”) (Doc. 150). 

Introduction 

The cases cited by Plaintiffs in their response to the Motion (“Response”) (Doc. 156) are 

inapposite to the case at hand, as they refer to non-religious organizations, and only the freedom 

of association, not the free exercise of religion; or they simply don’t support Plaintiff’s 

arguments.  The Subpoena should be quashed because it invades TCCB’s rights of freedom of 

association and to petition the government, as well as the right to freedom of religion.  

Argument 

 In NAACP v. Ala. ex rel. Patterson, 357 U.S. 449 (1958), the U.S. Supreme Court 

reversed a decision by the Alabama Supreme Court requiring the NAACP to disclose a list of 

members. In doing so, the Supreme Court acknowledged that, “Compelled disclosure of 

membership in an organization engaged in advocacy of particular beliefs” will constitute an 

effective restraint on freedom of association; and “Inviolability of privacy in group association 
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may in many circumstances be indispensable to preservation of freedom of association.”  357 

U.S. at 462.  If Plaintiff cannot obtain a list of members of TCCB, it surely cannot obtain 

information concerning what those members discuss.  

 In Wal-Mart Stores, Inc. v. Tex. Alcoholic Beverage Comm’n, No. A-15-CV-134-RP, 

2016 U.S. Dist. LEXIS 140450 (W.D. Tex. Oct. 11, 2016), the movants sought to quash 

deposition topics and document requests that sought communications between the movants and 

“any Texas government body.”  2016 U.S. Dist. LEXIS 140450 at *4.  TCCB has never sought 

to protect its communications with governmental bodies. Indeed, it has already produced 

thousands of such documents.  Wal-Mart Stores does not support Plaintiff’s arguments. In fact, 

Wal-Mart Stores is supportive of TCCB’s argument. 

 In its analysis of the movants’ objections in Wal-Mart Stores, this Court explained, 

“Courts recognize a qualified discovery privilege under the First Amendment, based primarily on 

the right to peaceably assemble and the right to petition the government found in that 

amendment.”  Id. at *17.  Further, “[a]n individual’s freedom to speak, to worship, and to 

petition the government for the redress of grievances could not be vigorously protected from 

interference by the State unless a correlative freedom to engage in group effort towards those 

ends were not also guaranteed.” Id.; quoting Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984). 

TCCB asserts its same right to speak, worship and petition the government in this case. 

 Similarly, in Doe v. Reed, 561 U.S. 186 (2010), the parties resisting discovery was 

attempting to prevent access to petitions they and/or their members had submitted to the State of 

Washington attempting to place a referendum on the ballot.  Id. at 191.  Again, TCCB has not 

sought to protect its communications with the Texas government for or against passage of the 
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particular bill in question, and has voluntarily produced those communications. Doe does not 

support Plaintiff’s position.  

Buckley v. Valeo has no application to the Motion whatsoever.  That case involved 

constitutional challenges to provisions of the Federal Election Campaign Act and related 

provisions of the Internal Revenue Code.  Buckley v. Valeo, 424 U.S. 1, 6 (1976).  There was no 

discovery controversy.   

In Perry v. Schwarzenegger, 591 F.3d 1147 (9th Cir. 2010), the plaintiffs challenged the 

constitutionality of an amendment to the California Constitution; and the proponents of the 

amendment intervened to defend the suit. The plaintiffs sought communications concerning the 

amendment, and in particular the proponents’ internal campaign communications concerning 

strategy and messaging—the same information sought here. The district court compelled 

production of the information; the proponents petitioned for mandamus relief; and the Ninth 

Circuit granted that relief. 591 F.3d at 1153. 

In granting mandamus relief, the Ninth Circuit held that the district court had applied an 

unduly narrow conception of First Amendment privilege. 591 F.3d at 1158. Significant to this 

case, “Under that interpretation, associations that support or oppose initiatives face the risk that 

they will be compelled to disclose their internal campaign communications in civil discovery. 

This risk applies not only to the official proponents of initiatives and referendums, but also to the 

myriad social, economic, religious and political organizations that publicly support or oppose 

ballot measures.”  Id.   The Court held that the potential chilling effect on political participation 

and debate is therefore substantial.  Id.   

In concluding that the district court improperly limited the scope of the protection 

afforded by the First Amendment, the Ninth Circuit noted that the privilege applies not just to the 
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identities of members of an association, but also to the views expressed and ideas advocated 

within that association.  Id. at 1162.  Those are exactly the types of communications sought to be 

protected here. In addition, TCCB’s argument is even stronger, as it is protected not just by the 

First Amendment right of association and the right to petition government, but also by the 

freedom of religion clause.  

In re Motor Fuel Temperature Sales Practices Litigation, 707 F.Supp.2d 1145 (D.Kan. 

2010) also fails to assist the Plaintiffs in their arguments. In that case, which again did not 

involve a religious institution, the court confirmed the existence and strength of the First 

Amendment privilege, citing Perry.  That court found, however, that the party seeking to prevent 

disclosure had not presented sufficient evidence to support the claim of privilege.  707 F.Supp.2d 

at 1160.  Here, TCCB has presented uncontroverted evidence to support the claim of privilege, 

through the affidavit of its executive director, of the privilege.    

Further, TCCB is not attempting to use a privilege as both a shield and a sword, as 

suggested in the Response. (Doc. 156 at 9.)  In Willy v. Admin. Review Bd., 423 F.3d 483 (5th 

Cir. 2005), the Fifth Circuit simply clarified the rule that when a party entitled to claim the 

attorney-client privilege uses confidential information against his adversary (the sword), he 

implicitly waives its use protectively (the shield) under the privilege.  423 F.3d at 497.  TCCB 

has not used any confidential information against Plaintiffs, and it has no intention of doing so.  

TCCB has disclosed its public position on the disputed statute, and Ms. Allmon has testified to 

that public position.  Willy has no application here. 

Finally, Ambassador College v. Geotzke, 675 F.2d 662 (5th Cir. 1982), which is the only 

case cited by Plaintiffs involving a religious institution, has no application to this case.  In 

Geotzke, Ambassador College, which had been sued for fraud by the daughter of a woman who 
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had purportedly executed a deed in favor of the college, refused to answer discovery questions 

on such topics as the contact information for other persons who had conveyed property to the 

college, and compensation of the college president, asserting a First Amendment privilege.  675 

F.2d at 663.  The Fifth Circuit held that there were no colorable religious freedom or 

associational rights at issue, and affirmed the trial court decision requiring the discovery be 

answered.  Id. at 665.  

Assertion of Right to Association, Petition Government, and Freedom of Religion 

 TCCB reiterates its objection to being required to produce its internal records in violation 

of the First  Amendment religion clauses of the United States Constitution and Article I, 6 of the 

Texas Bill of Rights and also objects to being required to produce its internal records in  

violation of the TCCB’s First Amendment Right to free association and the right to petition 

government.  

Conclusion 

None of the cases cited by Plaintiffs in their opposition to the Motion to Quash contradict 

TCCB’s position that its internal communications are protected by the First Amendment rights of 

association, to petition the government, and freedom of religion. The Motion to Quash should be 

granted.  
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Respectfully submitted, 
 
 
       
By:  /s/ Steven C. Levatino    

Steven C. Levatino  
State Bar No. 12245250 
steven@lpfirm.com 
Andrew F. MacRae 
State Bar No. 00784510 
andrew@lpfirm.com 
LEVATINO | PACE PLLC 
1101 S. Capital of Texas Hwy. 
Building K, Suite 125 
Austin, Texas  78746 
(512) 637-1581 
(512) 637-1583 (Fax) 
 

       ATTORNEYS FOR TEXAS CATHOLIC  
       CONFERENCE OF BISHOPS 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on June 11, 2018, I served the foregoing pleading, via the Court's 
CM/ECF system, to all parties registered to receive such notice.  

 

 
                                  
Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

WHOLE WOMAN’S HEALTH, et al. §
§

V. § A-16-CV-1300-DAE
§

CHARLES SMITH, et al. §

ORDER

Before the Court is the Texas Catholic Conference of Bishops’ Opposed Motion to Quash

(Dkt. No. 150), Plaintiffs’ Opposition (Dkt. No. 156), and the TCCB’s Reply (Dkt. No. 157).  The

Court held a hearing on the motion on June 13, 2018.  

In its motion, the TCCB seeks to quash a document subpoena served on it by Plaintiffs.  The

subpoena was originally served in late March 2018, and the TCCB filed a motion to quash the

subpoena on April 2, 2018.  The next day the undersigned denied the motion without prejudice, and

directed the parties to confer on the motion and seek to resolve the dispute by agreement.  Dkt. No.

133.  The Court  also requested the TCCB to follow the directives of the Scheduling Order (which

called for an informal conference with the undersigned) in the event the parties were unable to reach

agreement on the matter.  The Court held such a conference on Friday, June 1, 2018, and ultimately

granted the TCCB permission to file its motion.1

Though the original subpoena sought a broader category of documents, through discussions

the scope of the subpoena has been narrowed significantly.  First, the parties agreed to a set of eight

search terms that were used to identify potentially responsive documents.  From that universe of

The Court set an expedited briefing schedule for the motion, as the case is set for trial on1

July 19, 2018, and the discovery deadline for the case is June 15, 2018.
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documents, Plaintiffs are only requesting that the TCCB produce those which meet all of the

following criteria:

(1) they are emails either sent or received by TCCB Executive Director, Jennifer
Allmon;

(2) the emails were sent or received on or after January 1, 2016; and 

(3) the emails or attachments relate to the burial, cremation, or disposition of fetal or
embryonic tissue. 

As noted, Ms. Allmon is the Executive Director of the TCCB.  She has provided both live and

affidavit testimony in this case, in support of the challenged legislation.  The State intends to call her

as a witness at trial as well.  The primary focus of her testimony has been on the TCCB’s intention

to provide cost-free burial for fetal or embryonic tissue, and on TCCB’s attempts to identify

cemeteries or funeral directors that will provide such services.  The availability of such services will

be a central issue at trial.

Though the TCCB raises a relevance objection to the documents, that is not the main focus

of this dispute.  Regardless, as noted at the hearing, the Court overrules this objection.  As narrowed,

the documents requested by the subpoena are plainly within the scope of the discovery permitted by

the Federal Rules, as they are limited to documents either sent or received by Ms. Allmon, who will

be a trial witness, and are further limited to the relevant time frame and the issue on which she will

testify.  These documents are plainly relevant and discoverable. 

Instead, the primary focus of the TCCB’s objection to producing the documents are two

arguments based on the First Amendment.  First, TCCB raises an objection based on the Free

Exercise Clause, and second it objects on the ground that the discovery infringes on the TCCB’s

First Amendment right peaceably to assemble and petition the government.  

2
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The TCCB’s Free Exercise argument is elusive.  Though it cites a number of cases, those

cases are largely inapposite.  The central theme of all of the cited cases is that, as the TCCB itself

notes, “religious doctrine and teaching be left to the free choice of churches and believers, and

cannot be controlled by government.”  Dkt. No. 150 at 11.  Thus, courts have refused to intervene

in such matters as disputes regarding the appointment or firing of clergy, the unionization of church

employees, or similar matters that would cause a court to interfere in matters of church governance

or religious doctrine.  See, e.g., Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952).  Importantly,

however, the Fifth Circuit has held that the Free Exercise Clause does not provide a blanket privilege

for all communications of a religious organization.  Ambassador Coll. v. Goetzke, 675 F.2d 662 (5th

Cir. 1982).  In Goetzke the Circuit noted that there was “no danger of the government seeking to

monitor or regulate a religious group” in that case, and thus there were “simply no free exercise

considerations of even arguable validity.”  Id. at 664.  Given the narrow scope of the requested

documents, the same is the case here.  The documents requested do not address religious doctrine

or church governance, but instead relate directly to a factual issue that will be central at trial: 

precisely what burial services are available, and will remain available, to abortion providers in

Texas.  That the primary organization presently offering to make those services available is a church

does not make the relevant facts immune from discovery.

Though the TCCB’s second objection has more potential merit than its first, it still falls short. 

As the undersigned noted in a 2016 decision, 

Courts recognize a qualified discovery privilege under the First Amendment, based
primarily on the right to peaceably assemble and the right to petition the government
found in that amendment. . . .  The privilege arising out of the First Amendment is
not absolute, however, as it only protects a party from compelled disclosure that
would chill the associational rights at issue.  Thus, a party asserting the privilege

3
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must make a prima facie showing of an objectively reasonable probability of a
chilling effect on their First Amendment rights if the discovery is permitted.  This
means that the party must show that disclosure will deter members of the association
from maintaining membership due to fears of threats, harassment, or reprisal from
either government officials or private parties. 

Wal-Mart Stores, Inc. v. Tex. Alc. Bev. Comm’n, 2016 WL 5922315 * __ (W.D. Tex. Oct. 11, 2016)

(citations omitted).  Here, the TCCB has failed to make that showing.  Indeed, as noted by its counsel

at the hearing, the TCCB members are extremely committed to their position on abortion, and on

providing burial services for fetal and embryonic tissue, and there is very little that would chill the

exercise of their associational and petition rights on these issues.  Further, there is no evidence that

producing the limited group of documents discussed above would expose the bishops or other

members of the TCCB to threats, harassment, or reprisal.  Thus, while the TCCB does have a

qualified discovery privilege derived from the First Amendment rights to assemble and petition, that

privilege does not apply to the documents requested by the subpeona.

At the hearing, the TCCB made the argument that, as noted in the Ninth Circuit’s decision

in Perry v. Schwarzenegger, there is a difference for purposes of the qualified associational privilege

between communications with third parties, and communications internal to the association. 591

F.3d 1147 (9th Cir. 2009).  The TCCB’s suggestion is that the latter internal communications are

entitled to a higher level of protection, and perhaps are even exempt from disclosure altogether.  But

as Perry itself notes, though disclosure of internal communications of an organization is more likely

to cause the sort of chilling effect the privilege addresses, even those communications are not beyond

discovery.  Rather, as has already been discussed, the associational privilege is a qualified privilege,

and is subject to a balancing analysis:

4
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the second step of the analysis is meant to make discovery that impacts First
Amendment associational rights available only after careful consideration of the need
for such discovery, but not necessarily to preclude it. The question is therefore
whether the party seeking the discovery ‘‘has demonstrated an interest in obtaining
the disclosures it seeks . . . which is sufficient to justify the deterrent effect . . . on the
free exercise . . . of [the] constitutionally protected right of association.’’

Perry, 591 F.3d at 1161 (quoting NAACP v. Alabama, 357 U.S. 449, 463 (1958)).  Thus, even if

there would be some chilling effect on the members of the TCCB if the subpoenaed documents are

produced and that is doubtful the Plaintiffs’ interest in obtaining the documents is sufficient to

outweigh any such impact.  Indeed, given that the documents are limited to those directly addressing

the specific factual question at issue the availability of burial services for fetal tissue it is highly

unlikely that any chilling impact will be felt.  But even if one is felt, see Dkt. No. 150-1 at ¶ 9, the

need for the documents in this litigation outweighs any deterrent effect the discovery might have on

TCCB.  Finally, it is also notable that in Perry the documents specifically requested were aimed at

the internal strategic discussions of a political campaign, whereas here the subpoena (as revised) only

seeks documents discussing burial services, a topic that is neither sensitive nor strategic.2

The Court is sensitive to the First Amendment concerns that the TCCB has raised here. 

Accordingly, this order is expressly limited to the facts before the Court, and specifically is based

on the narrowed subpoena, as described at the outset.  Because the documents sought go to the heart

of the issues that will be the focus of the trial, and because that issue is a fact issue, not one of

The TCCB submitted a small number of documents for in camera review, intended to2

provide examples of the concerns it raises in its motion to quash.  The Court’s review of those
documents does not change the opinion stated in the text.  Indeed, the emails between Ms. Allmon
and staff members of the TCCB have no religious focus, do not discuss church doctrine or
governance, and are more or less routine discussions of the burial services at issue here.  Nor are they
communications that, if made public, would embarrass the church or subject it to threats or reprisals. 

5
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religion, the Court is comfortable in requiring the TCCB to respond to the subpoena.  But nothing

herein should be taken as suggesting that a religious entity is subject to discovery without limit, and

the Court’s ruling is a limited one.

Accordingly, the Texas Catholic Conference of Bishops’ Opposed Motion to Quash (Dkt.

No. 150) is DENIED.

SIGNED this 13  day of June, 2018.th

_____________________________________

ANDREW W. AUSTIN
UNITED STATES MAGISTRATE JUDGE

6
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.,  
 
 Plaintiffs,  
    

v.     
  

CHARLES SMITH, et al.,  
 
 Defendants.     
 

 
 

 
 
 
1: 16-CV-1300-DAE 

 
 
 
   
 

 
 

 
NON-PARTY TEXAS CATHOLIC CONFERENCE OF BISHOPS’  

OPPOSED MOTION FOR EXTENSION OF TIME TO FILE RULE 4(a)  
STATEMENT OF APPEAL FROM MAGISTRATE’S DENIAL OF  

MOTION TO QUASH THIRD-PARTY SUBPOENA 
 

 Non-party Texas Catholic Conference of Bishops respectfully moves the Court to extend the 

time to file a statement of appeal from Magistrate Judge Austin’s denial, Dkt. 161, of the opposed 

motion to quash Plaintiffs’ third-party subpoena. The Conference respectfully requests an 

extension of time to June 27, 2018. Plaintiffs oppose this motion.  

BACKGROUND 

 This lawsuit was filed on December 12, 2016. Dkt. 1. The Conference was uninvolved with 

the lawsuit until March 21, 2018, when Plaintiffs served the Conference with a third-party 

subpoena requesting a wide array of communications. Dkt. 150 at 2. The Conference filed a first 

motion to quash and for protective order on April 2, 2018. Dkt. 120. That motion was denied 

without prejudice on April 3, 2018, and Magistrate ordered the parties to confer. Dkt. 133. As a 

result of discussions between the Conference and Plaintiffs, Plaintiffs significantly narrowed the 
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scope of the subpoena and the Conference initially produced 2,282 pages of documents. Dkt. 150 

at 3. Subsequently, the conference produced an additional 2039 pages of documents for a total of 

4,321 pages of documents.  However, the Conference and Plaintiffs could not come to an 

agreement regarding production of certain communications among the Bishops and their staff. The 

Conference filed a second motion to quash on June 11, 2018. Dkt. 150.  

 Yesterday morning, June 13, 2018, the Magistrate held a hearing on the motion, Dkt. 159, and 

denied the Conference’s motion to quash the third-party subpoena later in the day, Dkt. 161. 

 Yesterday afternoon, before the Magistrate’s ruling had been entered on the docket, the Court 

sua sponte significantly shortened the time for the Conference to file a statement of appeal pursuant 

to 28 U.S.C. § 636 (b) and Rule 4(a) of the Court’s Local Rules for the Assignment of Duties to 

United States Magistrate Judges. Dkt. 158. The default rule would have been for the Conference 

to have 14 days to file a statement of appeal from the magistrate’s ruling. Id. The Court shortened 

the time to draft and submit an appeal to approximately 17 hours, until noon Central Standard 

Time the following day. Id. 

 After receiving the Court’s order shortening time, the Conference retained additional appellate 

counsel at The Becket Fund for Religious Liberty, a non-profit law firm that represents people of 

all faiths, including frequently in the Fifth Circuit. See, e.g., Merced v. Kasson, 577 F.3d 578 (5th 

Cir. 2009) (Santería priest allowed to conduct animal sacrifices on own property); Elijah Group, 

Inc. v. City of Leon Valley, 643 F.3d 419 (5th Cir. 2011) (storefront church allowed to use property 

in city business district); Moussazadeh v. Texas Department of Criminal Justice, 703 F.3d 781 (5th 

Cir. 2012) (obtained kosher diet for observant Jewish inmate); Tagore v. United States, 735 F.3d 

324 (5th Cir. 2013) (Sikh federal employee allowed to carry religious article); McAllen Grace 

Brethren Church v. Salazar, 764 F.3d 465 (5th Cir. 2014) (Fish and Wildlife Service returned 
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eagle feathers to Native American pastor); East Texas Baptist University v. Burwell, 793 F.3d 449 

(5th Cir. 2015), vacated and remanded sub nom. Zubik v. Burwell, 136 S.Ct. 1557 (2016) (Baptist 

universities given relief from federal contraceptive mandate); Harvest Family Church v. FEMA, 

No. 17A649 (U.S. application withdrawn Jan. 4, 2018 after FEMA rescinded disaster aid grants 

policy that discriminated against churches and synagogues). 

ARGUMENT 

 As the Court is aware, the Conference intends to appeal the Magistrate’s denial of the motion 

to quash to the Court in accordance with 28 U.S.C. § 636. Should the Court deny the Section 636 

appeal, then the Conference intends to seek relief from the Court of Appeals. Should the Court 

quash the subpoena, it seems likely that Plaintiffs would themselves seek relief from the Court of 

Appeals. Given the sensitive constitutional and civil rights issues at stake, and the high likelihood 

of a Fifth Circuit appeal, the Conference urges the Court to give the parties time to properly brief 

the appeal to this Court so that all the arguments can be aired properly and the eventual record on 

appeal before the Fifth Circuit will provide a good foundation for that Court’s decision. 

 That the issues raised by the subpoena are weighty ones ought to go without saying. In the 

Conference’s view, enforcing the subpoena with respect to the documents in question would 

constitute “government interference with an internal church decision that affects the faith and 

mission of the church itself.” Hosanna-Tabor Evangelical Lutheran Church & Sch. v. E.E.O.C., 

565 U.S. 171, 188 (2012). In Texas as elsewhere, discussions among bishops are one of the main 

ways that decisions are reached within the Roman Catholic Church. Having the government, 

interested parties, or the general public looking in on those deliberations constitutes a grave 

interference with the Church’s ability to discern its religious path freely. Just as courts carefully 

maintain the privacy of their own deliberations, so too should the Church be able to keep its 
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deliberations private. 

 A short delay to properly decide the important constitutional and civil rights issues here would 

not prejudice the parties. This lawsuit was filed in 2016, but the Conference was only embroiled 

in it a little more than two months ago. Moreover, Plaintiffs currently enjoy a preliminary 

injunction protecting their interests. Dkt. 110. Therefore there is no need to decide this issue 

precipitously.   

 The Conference is aware that this case is currently set for bench trial next month. Dkt. 158. 

The Conference does not wish to inconvenience the Court. But trials are often reset for reasons of 

convenience; if it came to an irreconcilable conflict—and the Conference sees no reason that it 

ought to—the bench trial should be set for a later date rather than have the Court decide an 

important First Amendment issue without first fully hearing out the litigants. 

 The Conference can of course imagine why the Plaintiffs might want to use the Court’s process 

to railroad the Conference into handing over its internal deliberative documents, but the Court 

should reject their effort to do so. Indeed, courts should be particularly careful to ensure that they 

are protecting fundamental fairness and due process where First Amendment and statutory civil 

rights are at stake. See Hosanna-Tabor, 565 U.S. at 189 (the “First Amendment itself . . . gives 

special solicitude to the rights of religious organizations”). As the Fifth Circuit has held, sensitive 

religious issues “must be handled with a light touch, or judicial shyness.” Tagore v. United States, 

735 F.3d 324, 328 (5th Cir. 2013) (quotation omitted). The Conference urges the Court to employ 

that light touch here. 
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CONCLUSION 

 For the foregoing reasons, the Conference respectfully requests an extension of time to file a 

statement of appeal up to and including June 27, 2018. 

Respectfully submitted, 
 

By: /s/ Steven C. Levatino 
Steven C. Levatino 
State Bar No. 12245250 
steven@lpfirm.com 
Andrew F. MacRae 
State Bar No. 00784510 
andrew@lpfirm.com 
LEVATINO | PACE PLLC 
1101 S. Capital of Texas Hwy. 
Building K, Suite 125 
Austin, Texas 78746 
(512) 637-1581 
(512) 637-1583 (Fax) 
 

ATTORNEYS FOR TEXAS CATHOLIC 
CONFERENCE OF BISHOPS 
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CERTIFICATE OF CONFERENCE 
 

Pursuant to Local Rule CV-7(i) counsel for the Conference and counsel for Whole Woman’s 
Health have attempted to confer in good faith to find agreement on whether to extend the time for 
filing the statement of appeal, but were unable to agree. 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on June 14, 2018, I served the foregoing pleading, via the Court’s CM/ECF 
system to all parties registered to receive such notice. 

 

 

      ______________________________ 
Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.,  
 
 Plaintiffs,  
    

v.     
  

CHARLES SMITH, et al.,  
 
 Defendants.     
 

 
 

 
 
 
1:16-CV-1300-DAE 

 
 
 
   
 

 
 

 
ORDER 

 

 Having reviewed the motion of the Texas Catholic Conference of Bishops to extend the time 

to file a statement of appeal from Magistrate Judge Austin’s denial, Dkt. 161, of the opposed 

motion to quash Plaintiffs’ third-party subpoena, the Court finds that the motion is well taken.  

 The Court ORDERS that the time for filing the statement of appeal be extended up to and 

including June 27, 2018.  

 

                                                            
HON. DAVID A. EZRA 
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al.,  
 

 Plaintiffs,  
    

v.     
  

CHARLES SMITH, et al.,  
 

 Defendants.     

 
 

 
 
 
A-16-CV-1300-DAE 

 
 

 
NON-PARTY TEXAS CATHOLIC CONFERENCE OF BISHOPS’  

RULE 4(a) STATEMENT OF APPEAL  
 

 The Texas Catholic Conference of Bishops (“Conference”) files this Statement of Appeal, 

pursuant to Local Rule 4, Appendix C, and 28 U.S.C. § 636(b)(1)(A), objecting to the Magistrate 

Judge Austin’s order (“Order”), Dkt. 161, denying the Motion to Quash (“Motion”), Dkt. 150. 

INTRODUCTION 

 Plaintiffs argue that the question of whether Plaintiffs’ subpoena may be enforced against the 

Conference was “narrow.” It is anything but. The issues with respect to the subpoena go to the 

very heart of what church-state separation means in our system of law.  

 Indeed, enforcing Plaintiffs’ intrusive subpoena would run afoul of several different aspects of 

the First Amendment. It would intrude into internal church affairs, entangle church and state, and 

run roughshod over the Conference’s rights to assemble and associate freely. Enforcement of the 

subpoena would also violate the Religious Freedom Restoration Act, which binds all federal 

officials—including federal courts—to avoid imposing substantial burdens on religious exercise.  

 Finally, aside from the constitutional concerns, the scope of the subpoena far exceeds the 

protections for third parties envisioned by Fed. R. Civ. P. 45. The burden is wildly disproportionate 

to the supposed benefit of finding out what non-party bishops think about abortion.  

Case 1:16-cv-01300-DAE-AWA   Document 165   Filed 06/14/18   Page 1 of 21

199

      Case: 18-50484      Document: 00514515676     Page: 201     Date Filed: 06/18/2018



 In short, there is every reason for the Court not to enforce the subpoena issued in its name.  

BACKGROUND 

 This lawsuit was filed on December 12, 2016. Dkt. 1. The Court set forth the background to 

the lawsuit in its preliminary injunction order of January 29, 2018. Dkt. 110 at 2-5.  The 

Conference was uninvolved with the lawsuit until March 21, 2018, when Plaintiffs served the 

Conference with a third-party subpoena requesting a wide array of communications. Dkt. 150 at 

2; Ex. 1 ¶ 4. The Conference filed a first motion to quash and for protective order on April 2, 2018. 

Dkt. 120. That motion was denied without prejudice on April 3, 2018, and Magistrate ordered the 

parties to confer. Dkt. 133. As a result of discussions between the Conference and Plaintiffs, 

Plaintiffs significantly narrowed the scope of the subpoena and the Conference intially produced 

2,282 pages of documents. Dkt. 150 at 3.  Subsequent production increased the total to 4,321 pages 

of documents.  All relevant documents that involved communications with people external to the 

Conference were produced to Plaintiffs. Ex. 1 ¶ 8. 

 But the Conference and Plaintiffs could not come to an agreement regarding production of 

certain communications among the bishops and their ministerial staff. In the view of the 

Conference, allowing others access to internal deliberative documents—particularly theological 

discussions—would constitute a grave interference with the inner life of the Catholic Church in 

Texas. Ex. 1 ¶¶ 8-9.  Thus, the Conference filed a second motion to quash on June 11. Dkt. 150.  

 Yesterday morning, June 13, 2018, the Magistrate held a hearing on the motion, Dkt. 159, and 

denied the Conference’s motion to quash the third-party subpoena later in the day. Dkt. 161. 

Yesterday afternoon, before the Magistrate’s ruling had been entered on the docket, the Court sua 

sponte significantly shortened the time for the Conference to file a statement of appeal pursuant to 

28 U.S.C. § 636 (b) and Rule 4(a) of the Court’s Local Rules for the Assignment of Duties to 
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United States Magistrate Judges. Dkt. 158. The default rule would have been for the Conference 

to have 14 days to file a statement of appeal from the Magistrate’s ruling. Id. The Court shortened 

the time to draft and submit an appeal to approximately 17 hours, until noon Central Standard 

Time the following day. Id. Also yesterday afternoon, the Executive Director of the Conference, 

Jennifer Allmon, was deposed by counsel for the Plaintiffs.   

ARGUMENT 

I. The First Amendment prohibits enforcing the subpoena.  
 
Enforcing the subpoena would violate the First Amendment in three ways: it would intrude 

into internal church affairs, it would entangle church and state, and it would limit the Conference’s 

freedom of assembly. In cases “raising First Amendment issues” a reviewing court “has an 

obligation to ‘make an independent examination of the whole record’ in order to make sure that 

‘the judgment does not constitute a forbidden intrusion” on First Amendment rights.” Marceaux 

v. Lafayette City-Par. Consol. Gov’t, 731 F.3d 488, 491–92 (5th Cir. 2013) (quoting Bose Corp. 

v. Consumers Union of U.S., Inc., 466 U.S. 485, 499 (1984)). 

A. The Religion Clauses prohibit enforcing the subpoena. 
 
Plaintiffs’ subpoena should be quashed because enforcing it will require both substantive and 

procedural intrusion into internal church affairs, in violation of controlling law. The First 

Amendment’s Religion Clauses protect “the right of religious organizations to control their 

internal affairs.” Cannata v. Catholic Diocese of Austin, 700 F.3d 169, 172 (5th Cir. 2012). This 

right not only includes autonomy in their selection of religious leaders, Hosanna-Tabor 

Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171 (2012), but also “the freedom ‘to 

decide for themselves, free from state interference, matters of church government as well as those 

of faith and doctrine.’” Cannata, 700 F.3d at 172 (quoting Kedroff v. St. Nicholas Cathedral, 344 
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U.S. 94, 116 (1952)). As recognized by over a century of precedent, the Establishment and Free 

Exercise Clauses together “radiate a spirit of freedom for religious organizations, an independence 

from secular manipulation or control” that places “matters of church government and 

administration beyond the purview of civil authorities.” McClure v. Salvation Army, 460 F.2d 553, 

559-60 (5th Cir. 1972); Douglas Laycock, Towards a General Theory of the Religion Clauses: The 

Case of Church Labor Relations and the Right of Church Autonomy, 81 Colum. L. Rev. 1373, 

1373 (1981) (“churches have a constitutionally protected interest in managing their own 

institutions free of government interference”). And the doctrine has benefits for both the church 

and the state—it protects the church from government control or coercion, and it structurally 

safeguards the state from getting entangled in internal church matters. McClure, 460 F.2d at 560 

(avoiding “injecting the State into substantive ecclesiastical matters” protects a healthy “separation 

of church and State contemplated by the First Amendment”).  

The internal affairs doctrine is “best understood” as “marking a boundary between two separate 

polities, the secular and the religious.” Korte v. Sebelius, 735 F.3d 654, 677 (7th Cir. 2013).1 This 

boundary reflects “a structural limitation imposed on the government by the Religion Clauses,” 

which “categorically prohibits federal and state governments from becoming involved” in internal 

church matters. Conlon v. InterVarsity Christian Fellowship, 777 F.3d 829, 836 (6th Cir. 2015); 

accord C.L. Westbrook, Jr. v. Penley, 231 S.W.3d 389, 398-99 (Tex. 2007) (courts have “long 

recognized” this “structural restraint on the constitutional power of civil courts to regulate matters 

of religion”). The restraint applies to all branches of government—judicial, legislative, or 

executive. McClure, 460 F.2d at 559-60. And that it is “categorical” means that it “operates as a 

1  The “internal affairs” doctrine is sometimes referred to as the “church-autonomy doctrine” or 
the “ecclesiastical abstention doctrine.” See, e.g., Korte, 735 F.3d at 677 (church-autonomy 
doctrine); Puri v. Khalsa, 844 F.3d 1152, 1164 (9th Cir. 2017) (ecclesiastical abstention doctrine). 
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complete immunity, or very nearly so.” Korte, 735 F.3d at 678. Thus, “there is no balancing of 

competing interests, public or private.” Id. Short of criminal matters, “the First Amendment has 

struck the balance” in favor of church autonomy Hosanna-Tabor, 565 U.S. at 196.  

One application of this doctrine is to broadly safeguard internal church deliberations and 

decision-making. As the Tenth Circuit explained, “[t]he church autonomy doctrine is rooted in the 

protection of the First Amendment rights of the church to discuss church doctrine and policy 

freely.” Bryce v. Episcopal Church in the Diocese of Colo., 289 F.3d 648, 658 (10th Cir. 2002). 

Courts accordingly and emphatically forbid any “government interference with an internal church 

decision that affects the faith and mission of the church itself.” Hosanna-Tabor, 565 U.S. at 188; 

see also id., 565 U.S. at 202 (Alito, J., and Kagan, J., concurring) (noting that this right gives 

“concrete protection” to internal church “expression”).  

The Fifth Circuit has recognized that the right to internal governance and deliberations 

safeguards against two types of concerns, either of which “alone is enough to bar the involvement 

of the civil courts.” Combs v. Cent. Tex. Annual Conf. of United Methodist Church, 173 F.3d 343, 

350 (5th Cir. 1999) (citing Simpson v. Wells Lamont Corp., 494 F.2d 490, 493-94 (5th Cir. 1974)). 

The first concern arises where “secular authorities would be involved in evaluating or interpreting 

religious doctrine.” Id. The “second quite independent concern” is that the investigation itself 

“would necessarily intrude into church governance in a manner that would be inherently coercive,” 

even if the alleged subject of inquiry “were purely nondoctrinal.” Id. See also Hosanna-Tabor, 

565 U.S. at 188 (“interfer[ence] with the internal governance of the church” “deprives the church 

of control” and violates the Religion Clauses).   

Both problems arise here. First, Plaintiffs argue (and the Magistrate held) that the Bishops’ 

internal communications are not sufficiently religious or sensitive to merit protection. For instance, 
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the Magistrate opined that some of the Bishops’ communications “have no religious focus” and 

are “more or less routine discussions of the burial services at issue here” which “if made public,” 

would not “embarrass the church.” Order at 5 n.2.2 But all that requires forbidden evaluations of 

religious doctrine.3 What the Magistrate believed were “more or less routine discussions” were, to 

the Bishops, matters of important and sensitive religious ministry that inherently have a “religious 

focus.” See Ex. 1 ¶ 8 (detailing the religious nature of the communications). Nor is it clear what 

criteria or authority a judge could use to gainsay what the Bishops believe would “embarrass the 

church.” Colorado Christian Univ. v. Weaver, 534 F.3d 1245, 1265 (10th Cir. 2008) (government 

may not get “embroil[ed] in line-drawing . . . regarding . . . matters about which it has neither 

competence or legitimacy”); Ex. 1 ¶ 8 (disclosure of records could cause “confusion and dispute 

within the Catholic Church”). Such determinations “impermissibly permit the state to second-

guess church doctrine” and place the “‘civil factfinder . . . in ultimate judgment of what the 

[Bishops] really believe[], and how important that belief is to the church’s overall mission.’” 

Cannata, 700 F.3d at 179 (quoting Hosanna-Tabor, 565 U.S. at 206 (Alito, J., concurring)); 

Tagore v. United States, 735 F.3d 324, 328 (5th Cir. 2013) (requiring “a light touch, or ‘judicial 

shyness,’” in the examination of religious beliefs, to avoid “stray[ing] into the realm of religious 

inquiry, a place where [courts] are forbidden to tread”). 

Second, even in the unlikely event that there were no expressly religious content in the 

Bishops’ internal deliberations over a religious ministry, the “mere adjudication” of such questions 

2  In characterizing the documents he reviewed in this way, the Magistrate erred by partially 
revealing the content of documents that were supposedly being reviewed in camera.  
3  The internal communication of the Bishops through the Conference also has an integral 
relationship with church polity. The Conference is an expression of Catholic polity that provides 
a way for Bishops to communicate with one another in a confidential manner. Piercing that 
confidentiality would be to treat the Catholic Church as a congregational polity.  
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would pose grave problems for religious autonomy.” Cannata, 700 F.3d at 174 (quoting Hosanna-

Tabor, 565 U.S. at 205-206 (Alito, J., concurring). “It is not only the conclusions that may be 

reached by [the government] which may infringe on rights guaranteed by the Religions Clauses, 

but also the very process of inquiry leading to the findings and conclusions.” NLRB v. Catholic 

Bishop of Chic., 440 U.S. 490, 502 (1979). This is because using the subpoena power of this Court 

to compel “investigation and review of such matters of church administration and government . . . 

could only produce by its coercive effects the very opposite of the separation of church and State 

contemplated by the First Amendment.” McClure, 460, F.2d at 560; Combs, 173 F.3d at 350.  

Thus, courts have warned against allowing “[c]hurch personnel and records” to “become 

subject to subpoena” and “the full panoply of legal process designed to probe the mind of the 

church.” Rayburn v. Gen. Conf. of Seventh-Day Adventists, 772 F.2d 1164, 1171 (4th Cir. 1985). 

Churches facing such probes would inevitably begin making internal church decisions “with an 

eye to avoiding litigation or bureaucratic entanglement rather than upon the basis of their own 

personal and doctrinal assessments.” Id. That would reflect an unconstitutional “chilling of the 

decision making process” for churches. Weaver, 534 F.3d at 1264; accord Westbrook, 231 S.W.3d 

at 400 (same). And it would abandon the First Amendment’s promise that churches can manage 

their own internal affairs free from state manipulation or control. McClure, 460 F.2d at 559-60. 

That is precisely what has happened here: the “Bishops and staff” at the Conference are 

“reticent to communicate or share documents electronically” due to the chill caused by Plaintiffs’ 

subpoena. Ex. 1 ¶ 9. Internal church decision-making has suffered, and the Bishops are concerned 

that engaging in the public square may again open their internal deliberations to subpoenas.4  

4  Plaintiffs also suggest that the subpoena comes as a response to Allmon’s decision to testify 
against the preliminary injunction. Dkt. 156 at 2. Allowing Plaintiffs to impose significant 
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For this sort of reason, courts have repeatedly refused to allow governmental inquiries into 

internal church affairs. For instance, this Court rejected an attempt by the Texas Attorney General 

to demand a church’s internal records, finding that the state lacked “constitutional authority to 

probe into the internal operations of a church.” Word of Faith World Outreach Ctr. Church v. 

Morales, 787 F. Supp. 689, 699 (W.D. Tex. 1992), rev’d on other grounds 986 F.2d 962 (5th Cir. 

1993). Similarly, the First Circuit rejected the government’s “compelled disclosure” of a church 

school’s information, finding that the church’s “ability to make decisions” regarding its “mission 

of religious education” would suffer “chilling” and be “substantially infring[ed].” Surinach v. 

Pesquera De Busquets, 604 F.2d 73, 78 (1st Cir. 1979). And the D.C. Circuit rejected an NLRB 

inquiry procedure that allowed it to require religious schools to answer questions about their 

“curricular and policies choices and policies and ‘respond to doubts’” about their religious 

devotion. Univ. of Great Falls v. NLRB, 278 F.3d 1335, 1343 (D.C. Cir. 2002); see also Bangor 

Baptist Church v. State of Me., Dep’t of Educ., 549 F. Supp. 1208, 1222-23 (D. Me. 1982) 

(rejecting state demand of “informational requirements pertaining to [church] school finances, 

tuition policies, and educational philosophy”).  

Indeed, even in the context of protecting the free exercise rights of individuals, who do not 

enjoy the same categorical protections as religious organizations for internal autonomy, the Fifth 

Circuit has only allowed a subpoena to prevail over First Amendment interests after passing strict 

scrutiny. Port v. Heard, 764 F.2d 423, 432 (5th Cir. 1985). 

Because the Religion Clauses’ protection for internal church deliberations is such strong 

medicine, courts have long compared it to qualified immunity. See, e.g., Bryce, 289 F.3d at 658; 

discovery burdens against the entire Conference in retaliation for participation in a trial involving 
matters of significant public concern would create an additional chilling effect.  
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Petruska v. Gannon Univ., 462 F.3d 294, 302-03 (3d Cir. 2006); see also Celnik v. Congregation 

B’Nai Israel, 131 P.3d 102, 105 (N.M. Ct. App. 2006). Like qualified immunity, the Religion 

Clause right is not just a defense against liability, but a defense against any unnecessary discovery 

or trial. Thus, cases that proceed unnecessarily transgress the structural separation of church and 

state, making “the discovery and trial process itself a first amendment violation.” Dayner v. 

Archdiocese of Hartford, 23 A.3d 1192, 1200 (Conn. 2011); accord Conlon, 777 F.3d at 836 

(holding that the right is “a structural limitation imposed on the government”). And as with 

qualified immunity, the right to church autonomy is irreparably harmed if the case is unnecessarily 

permitted to proceed to discovery or trial. Heard v. Johnson, 810 A.2d 871, 876–77 (D.C. 2002) 

(the internal affairs defense is a “claim of immunity from suit under the First Amendment” that is 

“effectively lost if a case is erroneously permitted to go to trial”); Sigman v. Town of Chapel Hill, 

161 F.3d 782, 786 (4th Cir. 1998) (“when a district court declines to give a qualified immunity 

defense a hard look at an early stage in the litigation,” it “risks the forfeiture of some of the 

protections afforded by the defense”).5  

Thus, the Magistrate’s decision should be reversed and the Plaintiffs’ subpoena quashed. 

 B. Enforcing the subpoena would also entangle church and state, in violation of the 
Establishment Clause. 

 
 Enforcing the subpoena would separately run afoul of the First Amendment by violating the 

Establishment Clause’s rule against entanglement between church and state. The Supreme Court 

has long recognized that “state surveillance” or “state inspection” of religious organizations “is 

5  For this reason, courts will often conclusively determine church autonomy claims as a matter 
of law at the outset of the lawsuit, and permit appeals where the claim is denied. See, e.g., Roman 
Catholic Diocese of Raleigh, 213 F.3d at 801 (affirming grant of ministerial exception defense at 
motion to dismiss stage); Conlon, 777 F.3d at 833 (same); Kirby v. Lexington Theological 
Seminary, 426 S.W.3d 597, 608-09 & n.45 (Ky. 2014) (right is a “threshold matter” that must be 
“subject to prompt appellate review” when denied). 
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fraught with the sort of entanglement that the Constitution forbids.” Lemon v. Kurtzman, 403 U.S. 

602, 619–20 (1971). Similarly, “it is well established . . . that courts should refrain from trolling 

through a person’s or institution’s religious beliefs.” Mitchell v. Helms, 530 U.S. 793, 828 (2000) 

(plurality op.) (citing Employment Div. v. Smith, 494 U.S. 872, 887 (1990)). This sort of “probing” 

of religious organizations is “profoundly troubling.” Id.  

Entanglement can come up in several ways. It can be “substantive—where the government is 

placed in the position of deciding between competing religious views” or “procedural—where the 

state and church are pitted against one another in a protracted legal battle.” Petruska, 462 F.3d at 

311. Or it can arise more broadly where the claims and defenses require “government involvement 

in . . . ecclesiastical decisions” concerning “which individuals will minister to the faithful.” 

Hosanna-Tabor, 565 U.S. at 189; accord Penn v. N.Y. Methodist Hosp., 884 F.3d 416, 426 (2d 

Cir. 2018) (Hosanna-Tabor forbids “excessive entanglement with ‘ecclesiastical decisions’”). 

 Moreover, the kind of intrusive discovery Plaintiffs seek here would also produce 

impermissible procedural entanglement. Petruska, 462 F.3d at 311. Just as it would impermissibly 

infringe the church’s autonomy, the “very process of inquiry” into the Bishops’ deliberations 

would also “impinge on rights guaranteed by the Religion Clauses” by creating “excessive 

entanglement.” Little v. Wuerl, 929 F.2d 944, 949 (3d Cir. 1991) (quoting NLRB v. Catholic Bishop 

of Chi., 440 U.S. 490, 502 (1979)); accord Bryce, 289 F.3d at 658; Rayburn, 772 F.2d at 1171 

(finding that “at a procedural level, entanglement” can “result from a protracted legal process”).  

C. Enforcing the subpoena would violate the Conference’s rights to assemble and 
associate freely. 

 
 As the Magistrate recognized, enforcing the subpoena also raises serious questions about the 

freedom of assembly and the concomitant freedom of religious association. Dkt. 161 at 3-4. As an 

initial matter, the Magistrate misunderstood the nature of the relevant “chill.” Of course the 

Case 1:16-cv-01300-DAE-AWA   Document 165   Filed 06/14/18   Page 10 of 21

208

      Case: 18-50484      Document: 00514515676     Page: 210     Date Filed: 06/18/2018



Bishops will not give up their Catholic faith or stop being bishops as a result of having their private 

deliberations subject to discovery. Id. at 4. But the question is whether they feel they can speak 

freely. They cannot speak freely to one another about sensitive matters of Church doctrine if they 

know every word will be published later. Take the Catholic bishops in the Communist countries 

of Eastern Europe. They did not give up their offices just because they knew they were under 

constant surveillance. But their ability to speak freely was severely limited by the fact that they 

knew every word was being listened to. Lack of privacy is a hallmark of totalitarian societies. 

 In this country, the right to the “inviolability of privacy in group association” has been declared 

to be “indispensable to preservation of freedom of association” in many situations. NAACP v. State 

of Alabama ex rel. Patterson, 357 U.S. 449, 462 (1958). Indeed, Patterson itself dealt with the 

NAACP’s refusal to hand over its internal records in response to a court order. The unanimous 

Supreme Court held that “The crucial factor is the interplay of governmental and private action, 

for it is only after the initial exertion of state power represented by the production order that private 

action takes hold.” Id. Here there is an effort similar to the one in Patterson: an abuse of the 

subpoena power to go on a fishing expedition through the internal records of the Conference. That 

intrusion where the Bishops have a strong expectation of privacy violates the freedoms of assembly 

and association.6 

6 There are multiple other examples of how assembly/associational rights are affected by a 
subpoena of this sort. For example, Grinnell Corp. v. Hackett barred a union’s demand for the 
membership lists of an employer’s association. 22 Fed.R.Serv.2d (Callaghan) 482 (D.R.I.1976). 
Even though the demand came from a private party, the court held that a privilege based on 
associational rights was appropriate because the apprehension of reprisals might discourage the 
members of the employer’s association from exercising their First Amendment rights. Id. at 489. 
And in Adolph Coors Co. v. Wallace, 570 F. Supp. 202 (N.D. Cal. 1983), the court found that an 
associational First Amendment privilege precluded the discovery of certain internal information. 
The court reasoned that disclosing this information might chill the rights of the members of the 
group because it was possible that it might lead to reprisals or harassment. Id. at 208-10. Cf. Hassan 
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II. Enforcing the subpoena against the Conference would violate RFRA.  

Enforcing the subpoena would also violate a federal civil rights law, the Religious Freedom 

Restoration Act (RFRA). RFRA provides that “[g]overnment shall not substantially burden a 

person’s exercise of religion” unless “it demonstrates that application of the burden to the person—

(1) is in furtherance of a compelling governmental interest; and (2) is the least restrictive means of 

furthering that compelling governmental relief.” 42 U.S.C. § 2000bb-1. Enforcing the subpoena 

against the Conference would be an act of the government that substantially burdens the 

Conference’s sincere religious beliefs. The Magistrate went far off-track in ruling that “the 

Plaintiffs’ interest in obtaining the documents is sufficient to outweigh any such impact” on the 

Conference’s religious beliefs. Dkt. 161 at 5.  

Under RFRA, “government” is defined as a “branch, department, agency, instrumentality, and 

official (or other person acting under color of law) of the United States.” 42 U.S.C. § 2000bb-2(1). 

As a branch of the government, the federal judiciary is clearly included, which means that this 

Court’s power to enforce a subpoena is subject to RFRA, as is any other government action. See 

In re Young, 82 F.3d 1407, 1416-17 (8th Cir. 1996), vacated, 521 U.S. 1114 (1997), reinstated, 

141 F.3d 854 (8th Cir.), cert. denied, 525 U.S. 811 (1998) (RFRA applies to “implementation of 

federal bankruptcy law” by “federal courts,” which “are a branch of the United States”).  

Enforcing the subpoena against the Conference violates RFRA by imposing a substantial 

burden on the Bishops’ religious exercise. The religious exercise at issue in this case is free internal 

deliberation among Bishops and other senior religious leaders regarding religious beliefs and 

religious ministry. As explained above, internal deliberations of religious leaders are some of the 

v. City of New York, 804 F.3d 277, 304 (3d Cir. 2015), as amended (Feb. 2, 2016) (mosque 
surveillance program posed “danger of stigma and stirred animosities”) (quotation omitted). 
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most foundational ways that religious groups exercise their religion: internal communications 

between Bishops have been foundational to the most important theological developments in the 

Catholic Church from the First Council of Nicaea in 325 to the 2018 Synod on Young People, the 

Faith, and Vocational Discernment. The ability to freely participate in this religious exercise of 

internal deliberation requires the freedom to do so privately, and to determine when and how the 

fruit of these internal religious deliberations should be communicated to the Church at large and 

to the public. Part of that religious exercise is necessarily internal communication about how to 

apply the Conference’s faith to pressing issues in its community; in this case, Texas. Being forced 

by a federal court to hand over those internal deliberations, and do so after the deliberations are 

concluded and without any notice or reason to believe that they would be so forcibly released 

directly interferes with both the past and future religious exercise of maintaining free internal 

communications among the Bishops and ministerial staff of the Bishops. See Petruska, 462 F.3d 

at 306 (“[A] church in its collective capacity must be free to express religious beliefs, profess 

matters of faith, and communicate its religious message.”).  

Here, the reason that Plaintiffs seek to forcibly divest the Conference of its confidential internal 

deliberations places a particular chill on its religious exercise. The Conference is being targeted 

solely due to its status as a religious organization—i.e., the only reason Plaintiffs are seeking the 

Conference’s internal communications as opposed to the internal communications of the Texas 

legislature (which are obviously more relevant to the meaning of the law) is that the Plaintiffs’ 

claim hinges on the ideas that the Conference’s participation in the law made it unconstitutional. 

This is a direct affront to the Conference’s religious exercise, and—if allowed to continue—will 

chill the Conference’s future decisions about how to participate in local issues that are directly 

relevant to its faith. Indeed, given the essentially irrelevant nature of what the Bishops said to each 
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other and to no one else vis à vis the meaning and objective of the challenged law, it appears that 

the primary purpose for Plaintiffs’ fishing expedition is precisely to place that chill on the 

Conference’s religious exercise. 

Under RFRA, once a party has shown a sincere religious exercise, it must next show that the 

government action imposes a “substantial[] burden” on that exercise. 42 U.S.C. § 2000bb-1. A 

substantial burden exists when the government “truly pressures the adherent to significantly 

modify his religious behavior.” Adkins v. Kaspar, 393 F.3d 559, 570 (5th Cir. 2004). Further, when 

a party is willing to incur significant costs to avoid violating his belief, that demonstrates a 

substantial burden. In Tagore v. United States, for example, the Fifth Circuit found a substantial 

burden where the plaintiff, a Sikh woman who sought to wear a religious article with a 3-inch 

blade in a government building suffered a substantial burden for two reasons: “she gave up her job 

rather than” violate her faith, and she “risked violating federal law.” 735 F.3d at 330.  

The Conference has incurred both kinds of costs. The Bishops have already incurred over 

$20,000 in legal costs to avoid having to turn over internal documents, before even factoring in 

the time Conference employees have spent. Ex. 1 ¶ 10. More importantly, however, the Conference 

faces contempt of court if it does not comply with the subpoena. Forcing the Conference to choose 

between obeying a court order and protecting its internal religious deliberations imposes a 

substantial burden. See Thomas v. Review Bd. of Ind. Emp’t Sec. Div., 450 U.S. 707, 717-18 (1981) 

(“Where the state . . . put[s] substantial pressure on an adherent to modify his behavior and to 

violate his beliefs, a burden upon religion exists.”). The Third Circuit has recognized that imposing 

a subpoena can be a substantial burden on religious beliefs under RFRA. In re Grand Jury 

Empaneling of Special Grand Jury, 171 F.3d 826, 835 (3d Cir. 1999) (in order to “enforce[] a . . . 

subpoena over a RFRA objection” it must be “necessary to serve a compelling state interest”).  
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Once a religious believer has shown a substantial burden on its sincere religious exercise, the 

burden shifts to the opposing party to show that the burden is in furtherance of a compelling 

governmental interest, and that it is the least restrictive means of pursuing that interest. 42 U.S.C. 

§ 2000bb-1. See Tagore, 735 F.3d at 330. Only “interests of the highest order” are considered 

compelling. McAllen Grace Brethren Church v. Salazar, 764 F.3d 465, 472 (5th Cir. 2014) 

(quoting Wisconsin v. Yoder, 406 U.S. 205, 215 (1972)). And “RFRA requires the government to 

explain” the compelling interest “to the person whose sincere exercise of religion is being seriously 

impaired,” not just in the abstract. McAllen, 764 F.3d at 472. 

Thus far, neither Plaintiffs nor the Magistrate have attempted to justify the subpoena with a 

compelling governmental interest. The Magistrate held that “the Plaintiffs’ interest in obtaining 

the documents is sufficient” to justify any burden on the Conference’s beliefs. Dkt. 161 at 5. But 

that is the wrong standard. In order to enforce a judicial order against the Conference, there must 

be a sufficient governmental interest. Moreover, such an interest is impossible to show here 

because to the extent that Plaintiffs have targeted the Conference because of its religious status. 

There can be no compelling interest in targeting the Conference due to its religious status because 

that is itself unconstitutional. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 

2012, 2025 (2017) (discriminating against a church “solely because it is a church” is “odious to 

our Constitution . . . and cannot stand.”); accord Church of the Lukumi Babalu Aye, Inc. v. City of 

Hialeah, 508 U.S. 520, 532 (1993) (rejecting an “attempt to disfavor . . . religion”).  

In any case, enforcing the subpoena against the Conference is not the least restrictive means of 

meeting any compelling interest in providing the information Plaintiffs are requesting. The least 

restrictive means requirement is “exceptionally demanding.” Hobby Lobby, 134 S. Ct. at 2780 

(citing City of Boerne, 521 U.S. at 532). If a less restrictive alternative would serve the 
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government’s purpose, government “must use that alternative.” U.S. v. Playboy Entm’t Grp., Inc., 

529 U.S. 803, 813 (2000) (emphasis added); see also McCullen v. Coakley, 134 S. Ct. 2518, 2540 

(2014) (even under intermediate scrutiny, “the government must demonstrate that alternative 

measures . . . would fail to achieve the government’s interests, not simply that the chosen route is 

easier.”). Here, the Conference has submitted over 4000 pages of responsive documents, and the 

Conference’s executive director has testified to the “factual” questions the Plaintiffs and the Court 

have identified as relevant. Dkt. 161 at 5. The Plaintiffs have not identified the specific need for 

additional internal deliberations of the Conference. 

In sum, because enforcing the subpoena against the Conference would constitute a substantial 

burden on its religious exercise of free internal deliberations on religious matters, and because the 

Plaintiffs have not shown that there is no less restrictive means of accomplishing a compelling 

governmental interest, the subpoena must be quashed in order to avoid a violation of RFRA.  

III. The subpoena does not meet the Rule 45(d) standard. 

Enforcing the subpoena would also run afoul of Fed. R. Civ. P. 45(d). Even though the Rules 

generally facilitate discovery, they do not favor disclosure above all else. Instead, Rule 45(d) 

provides for several significant exceptions which require courts to quash subpoenas that are unduly 

burdensome or that require the disclosure of privileged information. Fed. R. Civ. P. 45(d)(3). These 

exceptions should be a read in an expansive fashion to avoid serious constitutional doubts. See 

McClure, 460 F.2d at 560–61 (“[I]f a serious doubt of constitutionality is raised, it is a cardinal 

principle that this Court will first ascertain whether a construction of the statute is fairly possible 

by which the question may be avoided.”). Plaintiffs’ discovery requests interfere with several 

weighty constitutional freedoms and are therefore both unduly burdensome and interfere with 

privileged or protected matters.  
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A. The subpoena would require disclosure of privileged internal church deliberations. 

 A subpoena must be quashed if it “requires disclosure of privileged or other protected matter.” 

Fed. R. Civ. P. 45(d). The compelled disclosure of church communications severely curtails church 

autonomy as well as freedom of assembly and association. See Section I, supra. Evidentiary 

privileges serve as prophylactic protections of these important First Amendment concerns, and 

“advance a greater societal good.” In re Bexar Cty. Criminal Dist. Attorney’s Office, 224 S.W.3d 

182, 188 (Tex. 2007); see United States v. Craig, 528 F.2d 773, 778 (7th Cir.), affirmed on 

reh’g, 537 F.2d 957 (7th Cir. 1976) (“evidentiary privilege is a necessary prophylactic” to ensure 

the protection of constitutional rights).  

Courts have typically applied these exemptions in an expansive way to protect the weighty 

interests at stake. For instance, communications between a penitent and a priest have long been 

protected. See, e.g., Tex. Evid. R. 505. In order to fully protect those privileged communications, 

courts have also found that intradenominational communications between ecclesiastical leader 

concerning a penitent are also protected. See Scott v. Hammock, 133 F.R.D. 610, 619 (D. Utah 

1990), certified question answered, 870 P.2d 947 (Utah 1994). Such ameliorative and expansive 

protection is necessary to avoid encountering entangling questions concerning the attempt to draw 

the line between privileged and unprivileged material. Id. Other theologically charged 

communications are similarly protected. For example, statements made before a church 

disciplinary body or concerning church discipline are privileged. See e.g. Lucas v. Case, 72 Ky. 

297 (9 Bush) (1872). And to protect against entanglement, that privilege extends to intra-religious 

communications between religious leaders. Pendleton v. Hawkins, 42 N.Y. Supp. 626 (1896).  

 More broadly, the privilege extends to religious communications that are made for “doctrinal, 

spiritual, or religious purposes.” Ellis v. United States, 922 F. Supp. 539, 543 (D. Utah 1996). In 

such circumstances, the burden rests on the party seeking production to prove that the privilege 
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claim is mistaken. Cimijotti v. Paulsen, 219 F. Supp. 621, 625 (N.D. Iowa 1963). That is especially 

true when, as here, forced disclosure “could interfere seriously with . . . religious duties and 

objectives.” Surinach, 604 F.2d at 77. The subpoena seeks particularly sensitive church 

communications on the theologically and culturally charged question of abortion, which of course 

implicates “religious duties and objectives” including church teachings regarding the respect for 

life and the burying of the dead. And the more “narrow” focus on the disposal of fetal remains is 

likewise intimately connected to “religious duties and objectives,” and implicates pastoral care to 

those who have experienced the tragic loss of a human life.7  

B. The subpoena would subject the Conference to an undue burden. 

An undue burden under Rule 45(d)(3)(A)(iv) arises when disclosure of records would impose 

a significant burden on the party compelled to make a disclosure.8 Courts are especially sensitive 

to the risk of undue burden when those costs are imposed on third parties that are not parties to the 

litigation such as the Conference here. Watts v. S.E.C., 482 F.3d 501, 509 (D.C. Cir. 2007).  

Among other factors, a subpoena may impose an undue burden if it is: (1) “[U]nreasonably 

cumulative or duplicative; (2) “[O]btainable from some other source that is more convenient, less 

burdensome, or less expensive;” or (3) “When the burden or expense of the proposed discovery 

outweighs its likely benefit, taking into account the needs of the case, … the importance of the 

issues at stake in the litigation, and the importance of the proposed discovery in resolving the 

7  See Ron Hamel, Some Guidance on Disposition of Fetal Remains, Catholic Health Association 
of the United States (discussing difficult moral and doctrinal questions), 
https://www.chausa.org/docs/default-source/hceusa/800560da9f7b48e390a4e89b32aaf4371-
pdf.pdf?sfvrsn=2.pdf?sfvrsn=0.  
8  The subpoena should also be quashed because of the undue expense that the Conference has 
incurred. As outlined in the Allmon affidavit, compliance with the subpoena has already cost over 
$20,000, inflated by the vague and open-ended nature of Plaintiffs’ initial document requests. Ex. 
1 ¶ 10. At the very least, those costs should be shifted to Plaintiffs. Legal Voice v. Stormans Inc., 
738 F.3d 1178, 1184 (9th Cir. 2013). 
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issues.” Phillips & Cohen v. Thorpe, 300 F.R.D. 16, 18 (D.D.C. 2013). Each factor is present here. 

Any relevant information that can be acquired from the Conference’s internal deliberations can be 

gleaned from the external communications already produced. After all, Plaintiffs argue that it is 

the Conference’s public actions, not its internal deliberations, that affected the statute.  

More significantly, the burden of discovery far outweighs any benefits. The documents in 

question are either irrelevant or of a tangential connection at best. Plaintiffs have known the 

Conference’s position on the disputed statute for years. As noted above, how the bishops arrived 

at their position has limited or no relevance to whether the statute is constitutional.  

On the other hand, the disclosure of particularly sensitive information has been recognized as 

imposing an undue burden. In Northwest Memorial Hospital v. Ashcroft, 362 F.3d 923, 924 (7th 

Cir. 2004), the Seventh Circuit upheld a district court’s decision to quash a subpoena issued to 

produce certain medical records connected with a challenge to the constitutionality of the Partial-

Birth Abortion Act of 2003. The Court found that harm that would come from the “loss of privacy” 

sharply outweighed the limited probative value of the records which could primarily be useful only 

on rebuttal. The Court rejected the argument that since only a “limited number of records” were 

sought “there is no hardship.” Id. at 928. Even though “the administrative hardship from 

compliance would be modest,” the Court nevertheless recognized that other burdens from 

compliance were significant. The Court noted the highly sensitive nature of the issues in the case 

and “the fierce emotions that the long-running controversy over the morality and legality of 

abortion has made combustible.” Id. at 929. It further acknowledged the loss of privacy and how 

forced disclosure would undermine confidence of patients in the hospital. Finally, the Court found 

that the publicly available data could adequately inform on the issues in the case without the need 

to resort to highly sensitive documents. Id. at 932.  
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Northwest Memorial Hospital is closely analogous to the present case. Just as in that case, the 

highly sensitive issues in the case and the “fierce emotions” involved favor caution before 

disclosure is mandated. Similarly, as already discussed the loss of privacy would undermine church 

autonomy and significantly hamper internal church communications on sensitive doctrinal and 

moral concerns. Just as in Northwest Memorial Hospital, the documents sought are of little or no 

probative value on the key question of the constitutionality of the Texas law, and are only perhaps 

tangentially relevant on rebuttal. And the Conference has already released external 

communications which adequately inform on the issues in the case without the need to resort to 

highly sensitive documents. In such circumstances, complying with the subpoena would impose 

an undue burden and the subpoena should be quashed. 

Finally, there is the “cumulative impact” of allowing compliance with a particular subpoena. 

Watts v. S.E.C., 482 F.3d 501, 509 (D.C. Cir. 2007). Allowing the subpoena here would incentivize 

discovery into the churches’ internal governance. Anytime the internal communications of a 

church could have some potential relevance to a case a party could seek broad discovery and troll 

through internal church documents.9 Such a policy would result in increasing entanglement due to 

“the direct confrontations and conflicts [between church and state] that follow in the train of … 

legal processes.” Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 674 (1970). 

CONCLUSION 

For the reasons presented above, the subpoena should be quashed in order to avoid violations 

of the First Amendment, federal civil rights law, and this Court’s rules.  

 

9  Significantly, this case does not involve alleged criminal conduct by a church official, or other 
circumstances where the Church’s internal actions are directly in contention. Allowing for the 
discovery of internal documents here would therefore be a significant expansion of the narrow 
circumstances where other courts have allowed for the disclosure of church documents. 

Case 1:16-cv-01300-DAE-AWA   Document 165   Filed 06/14/18   Page 20 of 21

218

      Case: 18-50484      Document: 00514515676     Page: 220     Date Filed: 06/18/2018
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By: /s/ Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 
 
WHOLE WOMAN’S HEALTH, et al., 

Plaintiffs, 

 

v. 

 

CHARLES SMITH, EXECUTIVE 

COMMISSIONER OF THE TEXAS 

HEALTH AND HUMAN SERVICES 

COMMISSION, IN HIS OFFICIAL 

CAPACITY,  

Defendant. 

 
§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 
 

 

 

Civil Action No. 1:16-cv-01300-DAE- 

AWA 

 

 

 

 

RESPONSE IN SUPPORT OF NON-PARTY TEXAS CATHOLIC 

CONFERENCE OF BISHOPS’ RULE 4(a) STATEMENT OF APPEAL 

Plaintiffs Whole Woman’s Health et al., seek to compel the internal deliberations of 

the TCCB in a lawsuit challenging Texas’s law governing the disposition of embryonic and 

fetal tissue remains. The TCCB’s involvement with the lawsuit–the listing of its executive 

director as a witness– stems from Texas Catholic bishops’ decision to offer low cost or free 

disposition of fetal remains in accordance with Texas law. The result has been an onslaught 

of discovery against not only the TCCB, but also local Catholic entities offering to provide the 

free or low-cost services. A clear message has been sent to Texas Catholics: cooperation in 

facilitating compliance with Texas’s fetal remains law, or providing testimony in this lawsuit, 

is going to cost you. 

If costs of compliance with Texas’s fetal remains law were at issue in this lawsuit, 

then limited discovery concerning the savings offered by the Catholic entities might be 

warranted. However, as the Court is aware, all issues concerning the costs of complying with 

Texas’s fetal remains law were waived by Plaintiffs via stipulation, ECF No. 119, which 
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Plaintiffs reconfirmed after seeming to vacillate on the issue before the Magistrate Court in 

yesterday’s hearing on this matter. E-mail from David Brown, Attorney, The Lawyering 

Project, to Defendant’s Counsel (June 14, 2018), Ex. A. Financial implications cannot be cited 

as a justification for the discovery. 

It is also conceivable that Plaintiffs could seek relevant discovery concerning the 

Catholic entities’ ability to facilitate the proper disposal of embryonic and fetal remains under 

Texas law. They have done so. Plaintiffs have also sought and received all external 

communications of the TCCB in any way touching on Texas’s fetal remains law–including 

communications with any arm of the State of Texas. 

What are not, and could not be, at issue in this case are the deliberations and religious 

doctrine of Texas’s Catholic bishops. As the TCCB has already made clear in its briefing, 

these matters are strongly protected by the First Amendment. ECF No. 165 (TCCB Br.). And 

whatever the motivations of the TCCB are concerning Texas’s fetal remains law, the TCCB 

is certainly not the Texas legislature and the purpose behind TCCB’s actions in any way 

related to the fetal remains law is wholly immaterial. 

Defendant Charles Smith’s, in his official capacity, interest in this discovery is three 

fold. First, Defendant seeks to prevent harassing discovery against a cooperating witness in 

this matter–the TCCB. Second, Defendant is interested in ensuring Texas religious entities 

may operate in the public square without threat of waiving their established First 

Amendment rights. Third, additional production of irrelevant material in this case will only 

serve to unnecessarily complicate the litigation. 

Plaintiffs’ Discovery Is Harassing 

Plaintiffs broadly served subpoenas upon entities that were on the statutorily-

required registry of providers who would facilitate the legal disposal of embryonic and fetal 

remains, including many Catholic entities. The subpoena upon the TCCB, at issue here, is 

Case 1:16-cv-01300-DAE-AWA   Document 166   Filed 06/14/18   Page 2 of 6

221

      Case: 18-50484      Document: 00514515676     Page: 223     Date Filed: 06/18/2018



extraordinarily broad–there could not have been any reasonable attempt by Plaintiffs to limit 

its scope in the first instance. It called for virtually anything that touched upon abortion 

among other things. See ECF No. 150 at 2; Ex. 1. The subpoena has finally been narrowed 

after months of negotiation, review, and production, at significant cost. ECF No. 165 at 2 

(TCCB Br.); ECF No. 161 (Aff. of Jennifer Allmon). Yet Plaintiffs still seek all internal TCCB 

emails touching on the disposition of fetal remains. Catholic beliefs are not on trial here. 

Pressing an inquiry into a religious institution’s internal theological and related 

communications cannot be perceived as anything but improper meddling. McClure v. 

Salvation Army, 460 F.2d 553, 559-60 (5th Cir. 1972); Bryce v. Episcopal Church in the 

Diocese of Colo., 289 F.3d 648, 658 (10th Cir. 2002). No Court should countenance such 

conduct. 

Religious Institutions Are Protected 

As TCCB pointed out, the First Amendment safeguards against just the sort of 

intrusions into the exercise of religious faith. No recitation of that briefing is necessitated 

here, but it is certainly the case that a church is entitled to participate in society without 

losing its sacrosanct First Amendment protections. See Surinach v. Pesquera De Busquets, 

604 F.2d 73, 78 (1st Cir. 1979) (protecting against disclosure of a church school’s information 

in order not to infringe upon its ability to make decisions about religious education); see 

generally, Tex. Const. Art. I, Secs. 5 & 6; ECF No. 165 (TCCB Br.). 

The Materials Sought Are Beyond the Scope of Rule 45 

The initial subpoena issued the TCCB was well beyond the scope of any legitimate 

discovery—asking Texas’s Catholic bishops for all materials related to abortion, among many 

other categories, which imposed a plainly unnecessary burden. Even as an opening gambit, 
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such discovery against a third party is plainly prohibited by Federal Rule of Civil Procedure 

45(d)—and sanctionable. Fed. R. Civ. P. 45(d). 

Yet the remaining discovery still presents an undue burden because it encompasses 

material well outside of anything that could be relevant to this lawsuit: 

(1) emails either sent or received by TCCB Executive Director, Jennifer Allmon; 

(2) the emails were sent or received on or after January 1, 2016; and 

(3) the emails or attachments relate to the burial, cremation, or disposition of fetal or 

embryonic tissue. 

Order, ECF No. 161 at 2. Notably, these are only TCCB internal communications—all 

such external communications were already produced.  

Such emails could plainly implicate the bishops’ deliberations about the doctrinal 

considerations concerning providing fetal disposition services—including in the context of 

abortion—and the reasons in favor of, or against, such a ministry. Their reasoning is not, and 

cannot be at issue under the First Amendment considerations explained by the TCCB. Put 

differently, it is whether Catholic entities in Texas will provide services to assist in the 

disposition of fetal and embryonic remains, not why they decided to do so.  

Conclusion 

Rule 45 and the First Amendment bars legal inquiry into these materials. 

Accordingly, the order compelling the TCCB to produce such materials should be vacated and 

the TCCB’s motion to quash should be granted.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al., 
 

 Plaintiffs,  
 
 v. 
 
CHARLES SMITH, 

 
Defendant.  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

CIVIL ACTION 
 
CASE NO. 1:16-cv-01300-
DAE-AWA 

PLAINTIFFS’ OPPOSITION TO TEXAS CONFERNECE  
OF CATHOLIC BISHOPS’ MOTION TO VACATE 

 
Pursuant to the Court’s Order dated June 13, 2018, (Dkt. No. 158), Plaintiffs oppose the 

motion of the Texas Conference of Catholic Bishops (the “TCCB”) to vacate Magistrate Judge 

Austin’s order of the same date, (Dkt. No. 161), denying TCCB’s motion to quash Plaintiffs’ 

subpoena of March 20, 2018.1 

PRELIMINARY STATEMENT 

This is a narrow discovery dispute. Plaintiffs seek only those emails sent to or received 

by the TCCB Executive Director, Jennifer Carr Allmon, where: (1) the emails or attachments to 

those emails include any of the agreed upon search terms, (2) the emails were sent or received on 

or after January 1, 2016; and (3) where the emails or attachments relate to the burial, cremation, 

or disposition of fetal or embryonic tissue. The TCCB has represented that it has already 

produced all such emails sent to or received from an external email address, and further that it 

has already collected and segregated any such internal emails. It has represented that there are 

1 In addition to the arguments elaborated below, Plaintiffs also object to TCCB’s 20-page motion 
as exceeding by a factor of two the 10-page limit on non-dispositive motions, see L. R. CV-
7(d)(3). An overlength motion denies the opposing party an adequate opportunity to respond, and 
may be struck. See Travelers Cas. & Sur. Co. of Am. v. Padron, No. 5:15-CV-200-DAE, 2017 
WL 8895638, at *10 (W.D. Tex. Oct. 2, 2017). For much the same reason, Plaintiffs do not 
respond to Defendant’s brief, see Dkt. No. 166, which was untimely filed about five hours ago. 
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298 internal emails that are relevant and responsive, which are not protected from production by 

the attorney-client privilege. The TCCB, however, refuses to produce these internal emails 

claiming that they are privileged under the First Amendment to the United States Constitution. 

There is no such applicable privilege here.  

BACKGROUND 

Jennifer Carr Allmon is a key witness in this case. On December 14, 2016, Ms. Allmon 

submitted a declaration in opposition to Plaintiff’s motion for a preliminary injunction 

(Dkt. No. 17-2). On January 4, 2017, Ms. Allmon testified on behalf of Defendant at the hearing 

on Plaintiffs’ motion for a preliminary injunction.2 She appeared of her own accord. She was not 

compelled to testify on behalf of Defendant pursuant to a subpoena.  

On March 13, 2017, Defendant served his initial disclosures under Rule 26(a) of the 

Federal Rules of Civil Procedure.3 Ms. Allmon was one of five fact witnesses identified by 

Defendant. On March 1, 2018, Defendant served his amended initial disclosures under Rule 

26(a) of the Federal Rules of Civil Procedure.4 With respect to the TCCB, Defendant stated as 

follows: “- Please see Ms. Allmon’s testimony from the previous preliminary injunction hearing 

in this lawsuit. She . . . [has] knowledge regarding the offer of the Texas Catholic Conference of 

Bishops to inter fetal remains statewide at no cost to healthcare facilities for such interment.” 

Ms. Allmon is identified as a trial witness on Defendant’s witness list. (Dkt. No. 137). She will 

be testifying in her capacity as Executive Director of the TCCB.  

2 A true and correct copy of her testimony has been filed at Dkt. No. 165-1. 
3 A true and correct copy of Defendant’s Initial Disclosures has been filed at Dkt No. 165-2. 
4 A true and correct copy of Defendant’s Amended Initial Disclosures has been filed at Dkt No. 
165-3. 
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On March 20, 2018, Plaintiff served a subpoena for documents on the TCCB.5 On April 

2, 2018, the TCCB moved to quash the subpoena or for a protective order without first seeking to 

meet and confer. (Dkt. No. 120). On April 3, 2018, the motion to quash or for a protective order 

was denied without prejudice based on the TCCB’s failure to meet and confer. (Dkt. No. 133). 

Following denial of the TCCB’s motion, counsel for Plaintiffs and the TCCB met and 

conferred regarding search terms, date limitations, and the scope of the subpoena. The agreed 

upon search terms were to be used as a guide to identify potentially responsive material. In other 

words, the search terms would isolate documents that could then be reviewed to see if they were 

responsive to the agreed upon limited scope of the subpoena, specifically, those documents in the 

date range, sent by or to Ms. Allmon that relate to the burial, cremation, or disposition of fetal or 

embryonic tissue. Plaintiffs are not seeking all documents about abortion in general.  

On June 1, 2018, the TCCB produced emails sent or received by Ms. Allmon on or after 

January 1, 2016 that relate to the burial, cremation, or disposition of fetal or embryonic tissue 

which were sent by or received from an external email address. The TCCB served objections to 

producing any emails that were not sent from or to an external email address even if they also 

relate to the burial, cremation, or disposition of fetal or embryonic tissue. 

In that production, the TCCB produced 91 external emails to or from Ms. Allmon dating 

between November 29, 2016 and January 29, 2018.6 The TCCB designated its entire production 

as “Confidential” under the Protective Order in this action.7  

5 A true and correct copy of the Subpoena to the TCCB has been filed at Dkt No. 165-4. 
6 While the TCCB’s production includes 2282 pages of material, the bulk of this is comprised of 
publicly available material including filings and hearing transcripts in the case. The actual 
production of emails is rather small. 
7 A true and correct copy of the TCCB’s Responses and Objections to the Subpoena and Cover 
Letter have been filed at Dkt No. 165-5 and 165-6, respectively. 

Case 1:16-cv-01300-DAE-AWA   Document 167   Filed 06/14/18   Page 3 of 15

228

      Case: 18-50484      Document: 00514515676     Page: 230     Date Filed: 06/18/2018



On June 10, 2018, counsel for the TCCB represented that it is withholding 298 internal 

emails that are relevant and responsive, which are not protected by the attorney-client privilege. 

Yesterday, June 13, 2018, at 6:54 am, less than three hours before the scheduled start of 

the hearing before Magistrate Judge Austin on the TCCB’s motion and Ms. Allmon’s subsequent 

deposition, counsel for the TCCB produced 139 more documents, totaling more than 2,000 

pages, all entirely stamped “Confidential.” Plaintiffs’ review of these documents is ongoing. Ms. 

Allmon’s deposition began a few minutes after the hearing ended. Plaintiffs’ counsel has held 

open the deposition in order to examine Ms. Allmon regarding those documents and any others 

produced subsequent to the resolution of TCCB’s motion to quash. 

Judge Austin denied TCCB’s motion to quash yesterday. (Dkt. No. 161). Simultaneously, 

this Court ordered any appeal from Judge Austin’s order to be filed by noon today, and any 

opposition by midnight. (Dkt. No. 159). TCCB sought an extension, (Dkt. . No. 163), which was 

denied, (Dkt. No. 164), and subsequently filed the present “Motion to Vacate,” (Dkt. No. 165).  

ARGUMENT 

I. THE MAGISTRATE JUDGE’S OPINION WAS NOT CLEARLY ERRONEOUS 
OR CONTRARY TO LAW. 

 “Review by the district court of the magistrate’s determination of [pretrial] 

nondispositive motions is on a ‘clearly erroneous or contrary to law’ standard.” U. S. v. Raddatz, 

447 U.S. 667, 673 (1980) (quoting 28 U.S.C. § 636(b)(1)(A)). This standard applies to discovery 

orders. Merritt v. Int'l Bhd. of Boilermakers, 649 F.2d 1013, 1017 (5th Cir. 1981). A district 

court has broad discretion in managing discovery, and an order denying a motion to compel is 

reviewed under a deferential abuse of discretion standard. Burns v. Exxon Corporation, 158 F.3d 

336, 342 (5th Cir. 1998). District courts reviewing discovery orders of Magistrate Judges apply 
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the same deferential standard. Rive v. Briggs of Cancun, Inc., No. CIV. A. 99-2204, 2000 WL 

798403, at *1 (E.D. La. June 19, 2000) (reviewing cases). 

Judge Austin concluded that the First Amendment’s protection against court interference 

in doctrinal manners does not extend to the narrow set of documents sought by Plaintiffs. Judge 

Austin considered the scope of the discovery sought by Plaintiffs, and reviewed the withheld 

documents TCCB provided to him for in camera review, determining that they would not cause 

the court to interfere in matters of church governance or religious doctrine in violation of the 

Free Exercise clause. He also found that TCCB failed to make the required factual showing that 

responding fully to Plaintiffs’ discovery requests would chill their freedoms of association or to 

petition, either by causing them to reduce their advocacy activities or exposing them to reprisal. 

Id. at 4. Judge Austin carefully balanced Plaintiffs’ need for the discovery and its narrow 

applicability to the subject of Ms. Allmon’s testimony against TCCB’s lack of evidence in 

support of such a showing, and concluded that the discovery sought would not infringe upon 

TCCB’s associational rights. Id. at 5. Because Judge Austin’s conclusions are not clearly 

erroneous, nor was his opinion contrary to law, it should be affirmed. 

II. PERMITTING MS. ALLMON’S TESTIMONY ABSENT DISCOVERY OF MS. 
ALLMON’S RELEVANT COMMUNICATIONS WOULD PREJUDICE 
PLAINTIFFS. 

Judge Austin’s finding that Ms. Allmon’s internal emails are related to a “central” issue 

in the case—“the availability of burial services for fetal tissue”— which she is expected to testify 

about at trial, is not clearly erroneous. The documents sought are limited to those discussing the 

disposition of embryonic and fetal tissue remains, and the court’s in camera review concluded 

that the samples TCCB provided were “more or less routine discussions of the burial services at 

issue here.” Id. at 5 n. 2. This is consistent with the topic of Ms. Allmon’s testimony in this case 

to date, which has addressed how many Catholic cemeteries will offer services, and of what 
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nature—services that TCCB has obviously developed, and communicated about, through internal 

conversations with Ms. Allmon. See, e.g., Tr. at 81 (“The diocese and archdiocese in Texas 

through our Catholic cemeteries provide burial for children lost to miscarriage.”); id. at 83-84 

(“Has TCCB evaluated how it would procedurally go about conducting these common burials if 

it were asked to do so by an abortion provider? A. Yes.”); id. at 85 (“We’d have to ask each 

individual cemetery what their process is. They may not want to alter their individual 

processes.”); id. at 87 (“To provide some certainty to providers with regards to disposition 

options, would the church be willing to enter necessary contracts in order to -- for a reasonable 

term of time to ensure that the service would be provided? A. Yes.”); id. at 95 (“But we -- the 

Catholic bishops have ensured that they will ensure that at least one Catholic cemetery in each of 

our 15 diocese in Texas will be available to provide this ministry.”); id. at 105 (stating basis of 

testimony is “the conversations that I’ve had with the individual diocese and the funeral homes 

in those diocese.”); id. at 117 (“There are some processes that are used in other jurisdictions 

currently doing this, and we would review those processes.”). The TCCB has no basis to argue 

that Ms. Allmon’s internal emails regarding the burial, cremation, or disposition of fetal or 

embryonic tissue are not relevant in this case, where Ms. Allmon will be a witness for Defendant 

on this very topic. This is especially true where her testimony is based on the very internal 

conversations that TCCB seeks to shield from discovery. The argument borders on the 

frivolous.8  

8 TCCB’s unsupported allegation that “Plaintiffs have targeted the Conference because of its 
religious status,” see Dkt. No. 165 at 15, is spurious and inflammatory. Plaintiffs seek Ms. 
Allmon’s communications related to the case because she is going to testify in the case. TCCB’s 
statement is belied by the fact that the Plaintiffs served substantially similar subpoenas on each 
of the approximately twenty cemeteries, funeral homes, or other entities or people Defendant 
identified in his First Amended Initial Disclosures as knowledgeable about the disposition of 
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Moreover, evidentiary privileges cannot be used as both sword and shield. Thus, the fact 

that the TCCB has volunteered Ms. Allmon to provide testimony on behalf of Defendant in this 

case weighs heavily against shielding Plaintiffs from discovery of information relevant to her 

testimony. See, e.g., Willy v. Admin. Review Bd., 423 F.3d 483, 497 (5th Cir. 2005) (“[A] party 

may not use privileged information both offensively and defensively at the same time.”); United 

States v. Huckaby, 776 F.2d 564, 568 (5th Cir. 1985) (enforcing production summons where 

party testified regarding records but declined to produce them). Plaintiffs would be unduly 

prejudiced were Ms. Allmon permitted to testify, as the TCCB’s Executive Director, regarding 

the TCCB’s offer of services, while being denied discovery of her communications regarding the 

development and implementation of those very services, and the bases of her knowledge of them. 

III. MS. ALLMON’S EMAILS RELATED TO THE BURIAL, CREMATION, OR 
DISPOSITION OF FETAL OR EMBRYONIC TISSUE ARE NOT PROTECTED 
BY THE FIRST AMENDMENT. 

Judge Austin correctly concluded that the emails being withheld by the TCCB are not 

precluded from discovery by the First Amendment privilege.9 The privilege applies when 

disclosure will “deter members of the association from maintaining membership due to fears of 

threats, harassment, or reprisal from either government officials or private parties.” Wal-Mart 

Stores, Inc. v. Tex. Alcoholic Beverage Comm’n, No. A-15-CV-134-RP, 2016 WL 5922315, *6 

(W.D. Tex. Oct. 11, 2016); accord Doe v. Reed, 561 U.S. 186, 200 (2010) (“[W]e have 

explained that those resisting disclosure can prevail under the First Amendment if they can show 

EFTR. This was regardless of their religious affiliation. None of these subpoenas, other than 
TCCB’s, have required judicial assistance to resolve.  
9 TCCB also raises, for the first time here, an objection under the Religious Freedom Restoration 
Act (RFRA). Although it is substantially the same as TCCB’s First Amendment argument, it 
bears noting that because TCCB did not make this objection to Plaintiffs in the two-and-a-half 
months since service of the subpoena, nor to the Magistrate Judge below, it is waived. See Cantu 
v. TitleMax, Inc., No. 5:14-CV-628 RP, 2015 WL 5944258, at *4 (W.D. Tex. Oct. 9, 2015). 
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‘a reasonable probability that the compelled disclosure . . . will subject them to threats, 

harassment, or reprisals from either Government officials or private parties.’”) (quoting Buckley 

v. Valeo, 424 U.S. 1, 74 (1976)); In re Motor Fuel Temperature Sales Practices Litig., 641 F.3d 

470, 479 (10th Cir. 2011) (“The First Amendment privilege generally guarantees the right to 

maintain private associations when, without that privacy, there is a chance that there may be no 

association and, consequently, no expression of the ideas that association helps to foster.”); Perry 

v. Schwarzenegger, 591 F.3d 1147, 1160 (9th Cir. 2010) (holding that the privilege applies only 

when disclosure “will result in (1) harassment, membership withdrawal, or discouragement of 

new members, or (2) other consequences which objectively suggest an impact on, or ‘chilling’ 

of, the members’ associational rights.”); Word of Faith World Outreach Center Church, Inc. v. 

Morales, 787 F.Supp.689, 700 (W.D. Tex. 1992). The party asserting the privilege “must make a 

prima facie showing of an objectively reasonable probability of a chilling effect on their First 

Amendment rights if the discovery is permitted.” Wal-Mart Stores, 2016 WL 5922315 at *6; 

accord In re Motor Fuel, 641 F.3d at 488 (“[T]he weight of existing authority instructs that the 

party claiming a First Amendment privilege in an objection to a discovery request bears the 

burden to make a prima facie showing of the privilege’s applicability.”) (collecting cases). The 

burden then shifts to the party seeking disclosure to demonstrate that the balance of interests 

weighs in its favor. See Perry, 591 F.3d at 1161 (“[T]he second step of the analysis is meant to 

make discovery that impacts First Amendment associational rights available only after careful 

consideration of the need for such discovery, but not necessarily to preclude it.”). As discussed 

supra at 5, Judge Austin’s finding that TCCB has not made this showing is not clearly erroneous. 

See Dkt. No. 161 at 4. Therefore, there is no basis on which to assert the privilege. 
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It is telling that the TCCB cannot point to a single case that would bar discovery here. 

Rather it cites to a hodgepodge of cases that stand for the proposition that a court cannot, 

consistent with the Free Exercise clause, sit in judgment of a church’s doctrinal decisions, and by 

extension, the management and governance decisions by which these are implemented. E.g. 

Combs v. Central Texas Annual Conference of United Methodist Church, 173 F.3d 343, 350 (5th 

Cir. 1999) (declining to decide an employment discrimination claim brought by a minister that 

would have required reviewing the church’s internal management decisions); Rayburn v. Gen. 

Conf. of Seventh-Day Adventists, 772 F.2d 1164, 1172 (4th Cir. 1985) (same); Surinach v. 

McClure v. Salvation Army, 460 F.2d 553, 560 (5th Cir. 1972) (same); see also Colo. Christian 

U. v. Weaver, 534 F.3d 1245, 1265 (10th Cir. 2008) (striking down a statute that would have 

required the government to distinguish between “pervasively sectarian” religious schools and 

other religious schools); C.L. Westbrook, Jr. v. Penley, 231 S.W.3d 389, 400 (Tex. 2007) 

(declining to apply tort liability for church disciplinary practices). The only cases the State points 

to that concern discovery at all are two in which the party opposing discovery actually 

demonstrated a chill of their religious exercise. In Port v. Heard, the act of testifying itself would 

have violated the resisting party’s religious beliefs—and the court nevertheless upheld the 

subpoena, citing the centrality of the testimony to the litigation, and the importance of the court’s 

truth-seeking role. 764 F.2d 423, 431-33 (5th Cir. 1985). And in Morales, the scope of the 

subpoenas at issue was so vast—“Full and complete documentation of the Church’s internal 

affairs”—that the court ruled it overbroad, as it credibly threatened to decrease church 

membership, provoke reprisal, and increase harassment and threats. 787 F.Supp. at 700.10 Here, 

10 The court also observed the challenged subpoenas were issued as part of a move by the Texas 
attorney general to subject the resisting church to ongoing monitoring under a court order—the 
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however, TCCB does not argue it faces any such risks. See Dkt. No. 161 at 4. Rather, it argues 

that it would prefer to avoid disclosing its internal communications to Plaintiffs in litigation 

(even under to the protections of the Protective Order). See Dkt. No. at 7-8, 12-13. This is not a 

consideration unique to religious organizations, and does not implicate the First Amendment.11  

The TCCB seems to be suggesting that its very status as a religious institution makes it 

immune from civil discovery. This is nonsense and finds no support in the law. Contrary to the 

TCCB’s assertion, the First Amendment does not provide blanket protection for communications 

by religious organizations. Ambassador Coll. v. Geotzke, 675 F.2d 662, 664 (5th Cir. 1982) 

(being a religious organization as such raises “simply no free exercise considerations of even 

arguable validity” in asserting a First Amendment privilege). See also, e.g., In re The Bible 

Speaks, 69 B.R. 643 (Bankr. D. Mass. 1987) (denying motion to quash subpoena of 

communications by bankrupt religious organization, as “there is no First Amendment privilege 

based upon religious freedom in the context of discovery in this private civil litigation,” and 

“discovery in this case does not involve the real danger to First Amendment religious freedom—

excessive government entanglement in religious affairs or in the evaluation of religious 

beliefs.”). Rather, the First Amendment privilege gives rise to a qualified privilege against 

disclosure of matters likely to chill the exercise of freedom of association, when association is 

for the purpose of advancing beliefs pertaining to “political, economic, religious or cultural 

matters.” N.A.A.C.P. v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958) (emphasis added); 

ultimate form of government intrusion into church affairs—which would itself violate the First 
Amendment. Morales, 787 F. Supp. at 702. 
11 Likewise, TCCB’s citations to cases involving the “priest-penitent” privilege, see, e.g., 
Cimijotti v. Paulsen, 219 F. Supp. 621, 624 (N.D. Iowa 1963), are inapposite. Ms. Allmon does 
not assert her emails contain any communications with congregants. Since TCCB’s brief 
confusingly refers throughout to the “Bishops’ deliberations” and “Bishops’ communications,” it 
bears repeating that Ms. Allmon is not herself a bishop. 
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accord Wal-Mart Stores, Inc., 2016 WL 5922315 at *6 (W.D. Tex. Oct. 11, 2016). This privilege 

is subject to the burden-shifting analysis that Judge Austin properly performed. The TCCB’s 

argument analogizing the First Amendment privilege to “qualified immunity” again cites only 

cases regarding discrimination claims brought by ministers. See Conlon v. InterVarsity Christian 

Fellowship, 777 F.3d 829, 836 (6th Cir. 2015); Bryce v. Episcopal Church in the Diocese of 

Colorado, 249 F.3d 648, 657 (10th Cir. 2002); Petruska v. Gannon Univ., 462 F.3d 294, 306 (3d 

Cir. 2006); Celnik v. Congregation B’Nai Israel, 131 P.3d 102, 106 (N.M. Ct. App. 2006). They 

are thus again not applicable here, where the court is not being asked to judge a church’s 

doctrinal decisions.  

Finally, as the TCCB agreed to produce external emails that relate to the burial, 

cremation, or disposition of fetal or embryonic tissue, there is no basis to withhold the internal 

ones regarding the same subject matter. TCCB has not offered any argument that internal 

communications are sacrosanct under the First Amendment. See, e.g., In re Motor Fuel 

Temperature Sales Practices Litig., 707 F. Supp. 2d 1145, 1165 (D. Kan. 2010) (“The Court 

reverses that portion of Judge O’Hara’s order of May 28, 2009 (Doc. # 1080) which found that 

the First Amendment protects against disclosure of internal trade association legislative and 

lobbying activities regarding ATC for retail motor fuel.”)  
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CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully ask the Court to deny the TCCB’s 

Motion to Vacate. 

 

Dated: June 14, 2018 
 
Respectfully submitted, 

 
 
/s/ David Brown 
David Brown* 
Dipti Singh* 
Stephanie Toti 
Juanluis Rodriguez* 
LAWYERING PROJECT 
25 Broadway, 9th Floor 
New York, NY 10004 
(914) 297-8704 
dbrown@lawyeringproject.org 
dsingh@lawyeringproject.org 
stoti@lawyeringproject.org 
 
J. Alexander Lawrence* 
Francesca Cocuzza* 
MORRISON & FOERSTER LLP 
250 W. 55th Street 
New York, NY 10019 
(212) 336-8638 
alawrence@mofo.com 
 

Molly Duane* 
Autumn Katz* 
Caroline Sacerdote* 
Emily Nestler* 
CENTER FOR REPRODUCTIVE RIGHTS 
199 Water Street, 22nd Floor 
New York, NY 10038 
(917) 637-3631 
mduane@reprorights.org 
akatz@reprorights.org 
csacerdote@reprorights.org 
 
Patrick J. O’Connell 
LAW OFFICES OF PATRICK J. O’CONNELL, PLLC 
2525 Wallingwood Drive, Bldg. 14 
Austin, TX 78746 
(512) 222-0444 
pat@pjofca.com 
 
 

Attorneys for Plaintiffs 
 

*Admitted pro hac vice 
 
  

 

Case 1:16-cv-01300-DAE-AWA   Document 167   Filed 06/14/18   Page 12 of 15

237

      Case: 18-50484      Document: 00514515676     Page: 239     Date Filed: 06/18/2018



CERTIFICATE OF SERVICE 
 

 I certify that, on the 14th day of June, 2018, a copy of the foregoing document was 

electronically filed with the Clerk of Court using the CM/ECF system, which will send 

notification to all counsel of record. 

 

 
         _/S/ David Brown___________  

       David Brown 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
WHOLE WOMAN’S HEALTH, et al., 
 

Plaintiffs, 
 
v. 
 
CHARLES SMITH, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
CIVIL ACTION 
 
Case No. 1:16-CV-01300-DAE-
AWA 
 

 
 

[PROPOSED] ORDER DENYING TEXAS CONFERNECE  
OF CATHOLIC BISHOPS’ MOTION TO VACATE 

 
 Having considered the motion to vacate Magistrate Judge Austin’s discovery order of 

June 13, 2018, filed by the Texas Conference of Catholic Bishops (“TCCB”) and the opposition 

thereto,  

IT IS HEREBY ORDERED that the Motion is DENIED. The TCCB shall produce, 

within twenty-four hours of this Order, all emails sent to or received by the TCCB Executive 

Director, Jennifer Carr Allmon, where: (1) the emails or attachments to those emails include any 

of the agreed upon search terms, (2) the emails were sent or received on or after January 1, 2016; 

and (3) the emails or attachments relate to the burial, cremation, or disposition of fetal or 

embryonic tissue. To the extent that the TCCB withholds any documents on the basis of the 

attorney client privilege or the work product immunity doctrine, the TCCB shall simultaneously 

provide a log of such documents. IT IS FURTHER ORDERED that Ms. Allmon’s deposition 

may be continued at a date convenient to the parties no later than seven days from the date of 

TCCB’s production of Ms. Allmon’s emails. If the full production is not made, or Ms. Allmon’s 
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continued deposition not permitted pursuant to the terms of this Order, she will be barred from 

testifying at trial in this matter.  

Dated: June __, 2018  

 
_________________________________ 

Case 1:16-cv-01300-DAE-AWA   Document 167   Filed 06/14/18   Page 15 of 15

240

      Case: 18-50484      Document: 00514515676     Page: 242     Date Filed: 06/18/2018



      
  

       

   

     
 

 

  
 

     

   

             

               

                 

                 

              

               

           

 

   

              

               

                  

             

     

             

             

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 1 of 17

241

      Case: 18-50484      Document: 00514515676     Page: 243     Date Filed: 06/18/2018



             

               

              

              

             

             

               

              

               

                    

           

            

             

                

                 

               

                   

       

              

              

              

             

              

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 2 of 17

242

      Case: 18-50484      Document: 00514515676     Page: 244     Date Filed: 06/18/2018



              

        

             

                   

                 

                  

                  

                 

               

              

               

               

               

   

             

                

               

                

              

          

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 3 of 17

243

      Case: 18-50484      Document: 00514515676     Page: 245     Date Filed: 06/18/2018



                

           

                

               

             

                 

              

    

                

                 

                 

                 

      

               

                

             

              

                 

                   

                 

                  

       

                

           

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 4 of 17

244

      Case: 18-50484      Document: 00514515676     Page: 246     Date Filed: 06/18/2018



                 

                 

                

      

                 

               

               

          

  

             

                

            

                

                  

    

            

                

                

                  

              

                  

                  

                  

               

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 5 of 17

245

      Case: 18-50484      Document: 00514515676     Page: 247     Date Filed: 06/18/2018



                 

                   

    

            

              

                 

              

            

                

                 

                 

                  

             

 

             

             

             

                

    

                

              
   

                  
              

        

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 6 of 17

246

      Case: 18-50484      Document: 00514515676     Page: 248     Date Filed: 06/18/2018



                

                 

                

               

               

                 

                  

                 

               

   

    

            

              

                

             

              

               

           

                 

                   
                    

                 
                   

                     
       

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 7 of 17

247

      Case: 18-50484      Document: 00514515676     Page: 249     Date Filed: 06/18/2018



                

                

             

             

               

              

               

       

      

             

               

           

                  

               

               

            

                

                 

                

                 

             

                

              

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 8 of 17

248

      Case: 18-50484      Document: 00514515676     Page: 250     Date Filed: 06/18/2018



               

            

               

 

                 

                

               

                

             

               

              

               

                  

              

               

                 

           

              

                

                  

             

             

                 

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 9 of 17

249

      Case: 18-50484      Document: 00514515676     Page: 251     Date Filed: 06/18/2018



             

                

                

               

           

           

                  

      

             

            

                   

            

                 

                 

               

              

             

              

              

             

  

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 10 of 17

250

      Case: 18-50484      Document: 00514515676     Page: 252     Date Filed: 06/18/2018



   

               

                

                

                 

           

           

              

             

                

                

                

                 

              

             

           

              

               

               

               

                

               

                  

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 11 of 17

251

      Case: 18-50484      Document: 00514515676     Page: 253     Date Filed: 06/18/2018



             

             

               

                   

               

              

              

      

               

                

                        

              

                  

              

                 

              

                  

                

            

    

                

                

                   

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 12 of 17

252

      Case: 18-50484      Document: 00514515676     Page: 254     Date Filed: 06/18/2018



            

                 

                

              

               

              

             

                

               

            

                

               

              

              

                 

              

              

              

                 

                  

               

  

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 13 of 17

253

      Case: 18-50484      Document: 00514515676     Page: 255     Date Filed: 06/18/2018



             

              

               

           

              

                 

              

                  

             

                

               

               

               

             

                 

           

                  

          

               

              

                 

             

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 14 of 17

254

      Case: 18-50484      Document: 00514515676     Page: 256     Date Filed: 06/18/2018



             

                

               

            

          

                

              

   

   

              

             

                

                 

             

          

                 

                 

              

               

                

       

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 15 of 17

255

      Case: 18-50484      Document: 00514515676     Page: 257     Date Filed: 06/18/2018



               

               

           

              

               

              

                   

               

                

                   

              

                 

            

              

             

      

 

               

                    

             

              

               

                 

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 16 of 17

256

      Case: 18-50484      Document: 00514515676     Page: 258     Date Filed: 06/18/2018



                   

                  

  

    

      

   
     

 

Case 1:16-cv-01300-DAE-AWA   Document 168   Filed 06/17/18   Page 17 of 17

257

      Case: 18-50484      Document: 00514515676     Page: 259     Date Filed: 06/18/2018



IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

WHOLE WOMAN’S HEALTH, et al.,  

 

 Plaintiffs,  

    

v.     

  

CHARLES SMITH, et al.,  

 

 Defendants.     

 

 

 

 

 

 

A-16-CV-1300-DAE 

 

 

 

   

 

 

 

 

NOTICE OF APPEAL 

 

 Notice is hereby given that the Texas Conference of Catholic Bishops, Non-Party Movants in 

the above-captioned case, hereby appeal to the United States Court of Appeals for the Fifth Circuit 

from the following: 

1. Order denying Texas Catholic Conference of Bishops’ Opposed Motion to Quash 

(Dkt. 161, entered June 13, 2018). 

2. Order denying Texas Catholic Conference of Bishops’ Statement of Appeal and further 

ordering that Texas Conference of Catholic Bishops produce emails within 24 hours 

(Dkt. 168, entered June 17, 2018).   
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Respectfully submitted, 

 

By: /s/ Steven C. Levatino 

Steven C. Levatino 

State Bar No. 12245250 

steven@lpfirm.com 

Andrew F. MacRae 

State Bar No. 00784510 

andrew@lpfirm.com 

LEVATINO | PACE PLLC 

1101 S. Capital of Texas Hwy. 

Building K, Suite 125 

Austin, Texas 78746 

(512) 637-1581 

(512) 637-1583 (Fax) 

 

ATTORNEYS FOR TEXAS CATHOLIC 

CONFERENCE OF BISHOPS 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on June 17, 2018, I served the foregoing document via the Court’s 

CM/ECF system to all parties registered to receive such notice. 

 

 

      ______________________________ 

Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

WHOLE WOMAN’S HEALTH, et al.,  

 

 Plaintiffs,  

    

v.     

  

CHARLES SMITH, et al.,  

 

 Defendants.     

 

 

 

 

 

 

A-16-CV-1300-DAE 

 

 

 

   

 

 

 

 

NON-PARTY TEXAS CATHOLIC CONFERENCE OF BISHOPS’  

EMERGENCY MOTION TO STAY ORDER PENDING APPEAL  

 

 Pursuant to Federal Rule of Appellate Procedure 8, Fifth Circuit Rule 8.4, and Federal Rule of 

Civil Procedure 62, non-party Texas Catholic Conference of Bishops (the “Conference”) hereby 

moves on an emergency basis for a stay spending appeal of this Court’s orders, Dkt. 161 and 

Dkt. 168, enforcing Plaintiffs’ subpoena to the Conference and mandating that the Conference 

produce documents to Plaintiffs. 

 The production of documents ordered by the Court directly impinges on sensitive issues 

relating to core constitutional and civil rights, and would impose irreparable First Amendment 

harms on the Conference. See Declaration of Bishop Joe Vásquez; Affidavit of Jennifer Allmon 

(previously filed as Dkt. 120-2); Second Declaration of Jennifer Carr Allmon, all submitted 

herewith. Due to this irreparable harm, the Conference respectfully requests that the Court grant 

this motion on an expedited basis.  

This motion should be granted for the reasons outlined in the Conference’s motion to quash 

the subpoena, Dkt. 150, its motion for an extension of time to file a statement of appeal, Dkt. 163, 
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and its statement of appeal from the magistrate’s denial of its motion to quash the third-party 

subpoena, Dkt. 165.  

Pursuant to Local Court Rule CV-7(i), counsel for the Conference certifies that he conferred 

with counsel for Plaintiffs to obtain their position on the motion. Plaintiffs oppose.   

Respectfully submitted this 17th day of June, 2017.  

  

Respectfully submitted, 

 

By: /s/ Steven C. Levatino 

Steven C. Levatino 

State Bar No. 12245250 

steven@lpfirm.com 

Andrew F. MacRae 

State Bar No. 00784510 

andrew@lpfirm.com 

LEVATINO | PACE PLLC 

1101 S. Capital of Texas Hwy. 

Building K, Suite 125 

Austin, Texas 78746 

(512) 637-1581 

(512) 637-1583 (Fax) 

 

ATTORNEYS FOR TEXAS CATHOLIC 

CONFERENCE OF BISHOPS 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on June 17, 2018, I served the foregoing document via the Court’s 

CM/ECF system to all parties registered to receive such notice. 

 

 

      ______________________________ 

Steven C. Levatino 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

WHOLE WOMAN’S HEALTH, et al.,  
 

 Plaintiffs,  
    

v.     
  

CHARLES SMITH, et al.,  
 

 Defendants.     

 

 

 

 

 

A-16-CV-1300-DAE 

 

 

 

DECLARATION OF BISHOP JOE S. VÁSQUEZ 

My name is Joe S. Vásquez. I am over the age of twenty-one years, have never been convicted 

of a crime, and am competent in all respects to make this declaration. Unless otherwise stated, I 

have personal knowledge of the facts stated herein and they are true and correct. 

1. I am a bishop of the Roman Catholic Church and serve as the bishop of the Diocese of 

Austin, Texas. I was installed as the fifth bishop of the Diocese on March 8, 2010. Previously, on 

January 23, 2002, I was ordained and installed as an auxiliary bishop of the Archdiocese of 

Galveston-Houston. 

2. I was born in Stamford, Texas, and grew up attending Stamford and Abilene public 

schools. I studied theology at the University of St. Thomas in Houston from 1976 to 1980, and 

then attended the Gregorian University, North American College, in Rome from 1980 to 1985. 

3. I was ordained a priest for the Diocese of San Angelo on June 30, 1984, by Archbishop 

Joseph A. Fiorenza. In that role for the diocese, I served as associate pastor of St. Joseph Parish in 

Odessa from 1985 to 1987, as pastor of St. Joseph Parish in Fort Stockton from 1987 to 1997, and 

as pastor of St. Joseph Parish in San Angelo from 1997 to 2002. 

4. I was the Vicar General/Chancellor for the Archdiocese of Galveston-Houston, 

overseeing the administrative operations of the largest diocese in Texas and one of the largest in 
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the United States. Also on behalf of the Archdiocese, I served as the Episcopal Vicar for Hispanics 

and as the Liaison for Youth. 

5. I currently serve on a number of committees for the United States Conference of 

Catholic Bishops, including the Committee on Migration, the Ad Hoc Committee Against Racism, 

the Ad Hoc Committee for Religious Liberty, the Committee on International Justice and Peace, 

and the Committee on Domestic Justice and Human Development.  

6. I also serve on the board of directors for Catholic Relief Services and the Catholic Legal 

Immigration Network, and as the State Chaplain for the Knights of Columbus. 

7. In my capacity as Bishop of the Diocese of Austin, I am also a member of the Texas 

Catholic Conference of Bishops (the “Conference”). 

8. The Conference is an ecclesiastical consultative association that was created by the 

bishops of Texas over 50 years ago to advance our religious ministry. The Conference is a juridic 

entity of the Catholic Church and each of its eight staff members hold positions that perform 

important religious functions for the Church.  

9. The bishops directly appoint the Conference’s Executive Director. The current 

Executive Director, Jennifer Carr Allmon, previously served as a director of Catholic Charities for 

the Archdiocese of Galveston-Houston. She received her undergraduate degree from a Catholic 

university, the University of St. Thomas in Houston. She also has a Master of Arts in moral 

theology-bioethics and has completed the National Catholic Bioethics Center’s Bioethics 

Certification Program.  

10. The Conference is an important part of the ministry of the Catholic Church in the state 

of Texas. Through it, I and my fellow bishops: 
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a. Encourage cooperation and communication among the dioceses and ministries of 

the Catholic Church in Texas; 

b. Discuss and decide how the Catholic Church in Texas should engage issues of 

Catholic moral, theological, and social teaching as they relate to our public witness 

and community, including but not limited to matters of public policy; 

c. Ensure accountability and fidelity of the state’s Catholic schools to the Catholic 

Church’s teachings and beliefs; 

d. Collect and maintain records and research concerning Catholic beliefs and ministry 

aims in Texas. 

11. Texas is a large state, both in terms of its size and population. The Catholic population 

in Texas is likewise large and widely distributed around the state. Based on figures listed in The 

Official Catholic Directory, there are over 8.4 million Catholics living in Texas, as well as over 

1,000 parishes, over 200 missions, over 2,000 priests, over 1,900 permanent deacons, over 1,900 

religious sisters, and almost 200 religious brothers. There are also 8 Catholic colleges and 

universities, 5 diocesan seminaries, 13 religious seminaries, 56 high schools, and 218 elementary 

schools, which altogether serve more than 90,000 students. There are also over 340,000 additional 

students enrolled in over 1,000 parish educational programs.  

12. To govern and minister to these persons and entities, the Catholic Church in Texas is 

organized into 13 dioceses, 2 archdioceses, and one ordinariate, all of which are led by bishops. 

There are 23 bishops who lead the Conference and constitute the voting and consultative members 

of its board. 
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13. As a part of providing theological guidance and governance for the Catholic Church in 

Texas, the bishops rely heavily on our ability to communicate as a group via email, including with 

the senior leadership of the Conference. 

14. Given the size of the Church jurisdiction served by the Conference, both in terms of 

geography and population, email is a crucial tool to engage in timely deliberations, reach 

consensus, and decide the theological positions and ministry-related actions of the Church in 

Texas. 

15. The bishops frequently use email communications with each other and Conference staff 

to deliberate over theological and moral issues facing our ministries, including how Catholic 

theological and moral teaching should shape how the Church engages in the community and in 

public policy. 

16. The bishops also rely on emailed information from the senior staff of the Conference 

that provides data to inform our decisions, and we use email communications with the Conference 

to engage with Conference staff and to instruct them how to carry out our determinations. 

17. Maintaining the privacy of these internal theological deliberations is crucial to the 

openness, frankness, and effectiveness of our decision-making. 

18. I am not aware of any instances in the past where the Conference has been forced by 

the government to divulge any of these internal deliberations to other entities, much less entities 

that are publicly opposed to our religious mission. 

19. If the Conference is forced by the government to divulge its internal deliberations, that 

will severely undermine the bishops’ ability to communicate about the Church’s affairs. 
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20. I am aware that the Conference received a subpoena from a pro-abortion organization 

that purported to require the Conference to divulge its records regarding abortion, unborn children, 

miscarriage, and the Church’s burial ministry for unborn children. 

21. My understanding is that the organization is suing the State of Texas over a state law 

concerning the burial of fetal remains. The Conference is not a party to that lawsuit. 

22. The Conference supported passage of the Texas law. And the Catholic Church in Texas 

has agreed to allow unborn children to be buried in Church cemeteries, as a ministry of the Church 

reflecting the Church’s respect for the dignity of human life. 

23. My understanding is that the Conference was subpoenaed because of our support for 

the law and for our willingness to accept unborn children for burial in Church cemeteries. 

24. The bishops chose to support the law and to accept the unborn children for burial after 

significant internal theological discussions. Those discussions included questions regarding 

Catholic moral theology on the principle of material cooperation with evil. 

25. Sections 2270 and 2271 of the Catechism of the Catholic Church teach that directly 

intending to take innocent human life through abortion is gravely immoral and never permitted. 

26. Catholic ministries must be careful not to impermissibly partner with abortion services, 

even when based on the principle of licit material cooperation, and must be careful to avoid the 

danger of scandal by association with abortion providers.  

27. Thus, determining the Conference’s position on the law and our response to it required 

careful consideration among the bishops regarding Catholic moral teaching, consultation with the 

Conference’s Executive Director to make sure the bishops understood the facts and law, and 

directives to Conference staff to ensure that the Church’s ministries and positions were consistent 

with Catholic teaching. 
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28. My understanding is that the subpoena seeks all these deliberations and related internal 

communications among Conference leadership. 

29. If not quashed, the Plaintiffs’ subpoena forcing the disclosure of such internal 

communications would impair the ability of the Church to engage in ministry. 

30. Just responding to the subpoena so far has already imposed significant burdens on the 

Conference, both in terms of financial costs and staff time. Those burdens have prevented the 

Conference from serving other ministry priorities set by the bishops. 

31. But the much more significant burden to the Church is to its pastors’ ability to 

deliberate freely, without fear that entities opposed to our mission could use government power to 

divulge our internal discussions. In a real sense, the subpoena has hampered the formation of the 

“mind of the church”—the mens ecclesiae—on important moral and theological issues facing the 

Church and Catholics in Texas generally.  

32. Already, just the prospect of being compelled to divulge our internal deliberations 

regarding our ministry to bury unborn children has seriously hampered the bishops’ deliberations. 

Because of the subpoena, we have curtailed our written communications regarding this and related 

ministries, which in turn has slowed and harmed the Church’s ministry in Texas. 

33. Moreover, we are concerned that this same situation will arise any time the Conference 

engages on behalf of the Church in matters of public policy. Today, the issue is abortion and the 

Church’s willingness to expand its ministry to provide burial to more unborn children. Tomorrow, 

the issue could be immigration and the Church’s willingness to serve certain immigrant 

populations. And the next day, it could be our educational programs.  

34. The Catholic Church teaches that “worship pleasing to God can never be a purely 

private matter, without consequences for our relationships with others: it demands a public witness 
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to our faith.” (Pope Benedict XVI, Sacramentum Caritatis, § 83). Because of this, the Church is 

involved in a variety of public ministries, ranging from health care to education to foster care to 

disaster relief to care for the poor and elderly.  

35. But if engaging in public witness subjects our ministries to intrusive, government-

enforced demands for internal deliberative communications, that will severely harm our ability to 

effectively and efficiently express our faith through service to the community.  

36. That much is clear from the historical experiences of Catholic bishops in societies such 

as Communist Eastern Europe, where the government subjected the Church to constant 

surveillance. The bishops in those countries were hampered in their ministries because they knew 

that someone was always listening in. No one can speak freely when facing the reality or the threat 

of constant surveillance. 

37. Even just at the very practical level of decision-making, the prospect of this subpoena 

or others like it in the future will seriously slow down the bishops’ ministry through the 

Conference. For instance, it will make the bishops reluctant to use email or other written 

communications for future deliberations or votes. But this means that when such deliberations or 

voting are necessary, the only way to ensure confidentiality would be to conduct them in person, 

orally through teleconferences, or through individual calls with each bishop. Each option would 

be prohibitively time-consuming for a body of 23 bishops serving a Church of 8 million in a state 

of 28 million. 

38. Moreover, it will interfere with the internal organization and government of the 

Catholic Church in Texas. Large, hierarchical ecclesiastical bodies will be disadvantaged, as 

compared to smaller local religious bodies for whom in-person meetings and decision-making are 

more feasible.  
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39. Throughout Catholic history, from the early Church described in the Acts of the 

Apostles to the Council of Chalcedon, to the Second Vatican Council of 1962-1965, the leaders of 

the Church have reasoned together to decide how the Church can best follow God and serve its 

community. The ability to freely participate in these important internal religious deliberations 

requires the freedom to do so free from governmentally enforced surveillance or control. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

WHOLE WOMAN’S HEALTH, et al.,  

 

 Plaintiffs,  

    

v.     

  

CHARLES SMITH, et al.,  

 

 Defendants.     

 

 

 

 

 

 

1:16-CV-1300-DAE 

 

 

 

   

 

 

 

 

ORDER 

 

 Having considered the emergency motion of non-party Texas Catholic Conference of Bishops 

for a stay pending appeal of Dkts. 168 and 161, the Court finds that the motion is well taken.  

 The Court ORDERS that the motion for a stay pending appeal is GRANTED.  

   

 

                                                            

HON. DAVID A. EZRA 

UNITED STATES DISTRICT JUDGE 
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