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INTEREST OF AMICI CURIAE 

Amici curiae are committed to protecting the First Amendment 

rights of churches, synagogues, mosques, and other religious 

organizations.  They believe that the ministerial exception is necessary 

to the religious vitality of our nation and the system of limited 

government guaranteed by the Constitution. 

Church Of God In Christ, Inc. is a Pentecostal Christian church 

with more than 10,000 congregations in the United States and other 

congregations in 83 countries worldwide.  The church is organized into 

jurisdictions who appoint and, in certain instances, remove ministers. 

mPact Churches, formerly known as Grace Churches International, 

is an organization of non-denominational churches in the United States 

and around the world.  All of its U.S. churches are independent and elder-

led.  Each local church has a board of elders who are responsible for the 

local church, and senior pastors are selected by the elders in consultation 

with other senior pastors who are part of mPact Churches.  Its 

congregations range in size from less than 100 to more than 8,000. 

The Plymouth Brethren is an evangelical Christian movement.  

Although the Plymouth Brethren in general do not have formal pastors, 
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many assemblies have full-time employees and its members believe in 

the importance of the ministerial exception to religious liberty. 

The Rt. Rev. William H. Stokes is the Diocesan Bishop of the 

Episcopal Diocese of New Jersey.  As Diocesan Bishop, he is the chief 

executive of the Episcopal Church in central and southern New Jersey 

and is responsible for the spiritual supervision of the 146 congregations 

within the diocese.  Most congregations in the diocese call clergy at the 

congregational level with the advice of the Bishop.  Other ministerial 

posts, including the diocese’s university chaplains and diocesan staff, are 

called by the Bishop. 

No counsel for a party authored this brief in whole or in part.  No 

person or entity, other than amici and their counsel, contributed money 

to its preparation or submission.
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ARGUMENT 

Ministers are the “lifeblood” of houses of worship.  McClure v. 

Salvation Army, 460 F.2d 553, 558 (5th Cir. 1972).  For decades, courts 

have recognized that both Religion Clauses of the First Amendment to 

the Constitution—“Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof”—

protect churches and other religious institutions from liability for certain 

employment decisions regarding ministers.  This “ministerial exception” 

generally forbids judicial involvement in “claims concerning the 

employment relationship between a religious institution and its 

ministers.”  Hosanna-Tabor Evangelical Lutheran Church & Sch. v. 

Equal Emp’t Opportunity Comm’n, 565 U.S. 171, 188 (2012); see also 

Petruska v. Gannon Univ., 462 F.3d 294, 299 (3d Cir. 2006).  While much 

of the litigation involving the ministerial exception involves anti-

discrimination statutes, it also applies in disputes between churches and 

ministers based on contracts.  See e.g., Petruska, 462 F.3d at 310. 

This case presents several questions that Petruska did not have 

occasion to resolve.  There, the Court held that, under the facts of that 

case, enforcement of the contract between a Catholic college and its 
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chaplain would not violate the Free Exercise Clause.  Id.  The Court 

acknowledged that resolution of the claim could create an Establishment 

Clause issue, but the Court could not “conclude that review of this claim 

would, at the outset, unconstitutionally entangle the court in religion.”  

Id. at 311–12.  As a result, the Court remanded the case.  Id. at 312.  The 

Court did not reach the question of how courts should determine whether 

interpretation of a contract violates the Establishment Clause, and it did 

not provide a standard for determining whether the ministerial exception 

has been voluntarily burdened under the Free Exercise Clause. 

The Court should now hold that the Establishment Clause forbids 

secular courts from deciding contractual disputes about the removal of 

religious ministers.  This principle of non-interference applies as much 

in contract cases as in employment discrimination cases.  Although the 

Supreme Court reserved the question of the exception’s applicability to 

contract cases, see Hosanna-Tabor, 565 U.S. at 196, this Court’s 

precedent recognizes the exception’s applicability to disputes sounding in 

contract, see Petruska, 462 F.3d at 299, 310.  Read together, Hosanna-

Tabor and Petruska provide a simple rule:  a court may not adjudicate a 

contractual dispute between a minister and a house of worship about 
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removal because doing so involves the exercise of governmental power 

over church hierarchy and structure.   

Moreover, this rule is a logical extension of Petruska.  Contractual 

issues related to removal of ministers are non-justiciable because they 

would require courts to decide doctrinal questions.  As Petruska 

recognized, the Establishment Clause forbids secular courts from 

“wading into doctrinal waters.”  462 F.3d at 312.  Because the secular is 

virtually inseparable from the religious in a minister’s job, even under 

Petruska a court cannot resolve a dispute between a minister and a 

church about discharge for cause. 

Alternatively, if the Court does not hold that the Establishment 

Clause bars secular courts from deciding contractual claims such as 

Reverend Lee’s, it should nonetheless affirm on free exercise grounds.  

The Free Exercise Clause “protects a religious group’s right to shape its 

own faith and mission through its appointments.”  Hosanna-Tabor, 565 

U.S. at 188.  But Petruska held that, because the Free Exercise Clause is 

a personal right, not a structural right, churches and their clergy can 

consent to secular adjudication of a dispute regarding termination of a 

minister.  462 F.3d at 310.  Petruska did not elaborate a standard for 
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deciding when a church has consented.  In light of the varying levels of 

legal expertise possessed by churches and the important First 

Amendment protections at stake, however, the Court should apply a 

presumption that a contract does not burden a church’s free exercise 

rights and require that consent be clearly expressed through an explicit 

waiver of the ministerial exception. 

I. Contractual Disputes About The Removal Of Ministers Are 

Non-Justiciable Because Courts Cannot Interfere With 

Church Structure And Hierarchy. 

One of the two independent grounds for the ministerial exception 

in Hosanna-Tabor was a fundamental principle of the Establishment 

Clause:  courts may not interfere with the control of churches.  This 

principle developed in the American colonial period, and the Supreme 

Court has long recognized it.  Although Petruska discussed the risk of 

entanglement between courts and religion in deciding ministerial 

employment cases generally, the subsequent decision in Hosanna-Tabor 

provides a simpler and clearer line for cases about removal.  The Court 

should hold that secular courts are barred by the Establishment Clause 

from deciding whether the removal of a minister violates a contract. 
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 Government Control Over Ministers Was Historically A 

Central Feature Of An Establishment. 

At the time of the Founding, “the central feature” of an 

establishment of religion was “control” by the government.  Michael W. 

McConnell, Establishment and Disestablishment at the Founding, Part I: 

Establishment of Religion, 44 Wm. & Mary L. Rev. 2105, 2131 (2003).  In 

particular, “[t]he two principal means of government control over the 

church were laws governing doctrine and the power to appoint prelates 

and clergy.”  Id. at 2132 (emphasis added).   

The Founding generation understood that “[t]he power to appoint 

and remove ministers is the power to control the church.”  Id. at 2138.  In 

England, the crown controlled the appointment of clergy.  See, e.g., An 

Act Restraining the Payments of Annates Etc. of 1534, reprinted in The 

Tudor Constitution: Documents and Commentary 358–60 (G.R. Elton ed. 

1982).  In the American colonies that had Anglican establishments, 

“[m]inisters had to be ordained in England, approved by the governor, 

and selected by the local vestry.  Local political bodies thus controlled 

appointments to the ministry.”  McConnell, supra, at 2138. 

Governmental control over ministers was so central to an 

establishment that when the people of the states that had established 
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churches later disestablished them, they invariably “adopted at the same 

time an express [constitutional] provision that all ‘religious societies’ 

have the ‘exclusive’ right to choose their own ministers.”  Michael W. 

McConnell, Reflections on Hosanna-Tabor, 35 Harv. J.L. & Pub. Pol’y 

821, 829 (2012).  As former Judge McConnell concludes, this “history of 

disestablishment is persuasive evidence that the freedom of all religious 

institutions to choose their clergy, free of government interference, was 

understood to be part and parcel of disestablishment.”  Id. (emphasis 

added). 

Post-ratification history confirms that the prohibition on 

establishment precluded government involvement in or interference with 

the selection and retention of clergy.  After the ratification of the 

Constitution, Secretary of State James Madison declined a request from 

a Catholic bishop to advise “who should be appointed to direct the affairs 

of the Catholic Church in the territory newly acquired by the Louisiana 

Purchase.”  Hosanna-Tabor, 565 U.S. at 184.  Madison “responded that 

the selection of church ‘functionaries’ was an ‘entirely ecclesiastical’ 

matter left to the Church’s own judgment.”  Id. (quoting Letter from 

Secretary of State James Madison to Bishop John Carroll (Nov. 20, 1806), 
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reprinted in 20 Records of the American Catholic Historical Society 63 

(1909)).  Madison located this principle in the Constitution:  “The 

‘scrupulous policy of the Constitution in guarding against a political 

interference with religious affairs,’ . . . prevented the Government from 

rendering an opinion on the ‘selection of ecclesiastical individuals.’”  Id. 

(quoting 20 Records of the American Catholic Historical Society 63–64).  

Later, as President, Madison vetoed a bill incorporating a church because 

it “enact[ed] into, and establishe[d] by law, sundry rules and proceedings 

relative purely to the organization and polity of the church incorporated, 

and comprehend[ed] even the election and removal of the Minister of the 

same; so that no change could be made therein by the particular society, 

or by the general church of which it is a member, and whose authority it 

recognises.”  Id. at 185 (quoting 22 Annals of Cong. 983 (1811)).   

From the beginning of our Republic, it was understood that the 

government could not control the appointment or removal of clergy.  

Understood in this context, the ministerial exception reflects the 

“foundational premise that there are some questions the civil courts do 

not have the power to answer, some wrongs that a constitutional 

commitment to church-state separation puts beyond the law’s corrective 

Case: 17-3086     Document: 003112913257     Page: 17      Date Filed: 04/25/2018



 

10 

reach.”  Thomas C. Berg et al., Religious Freedom, Church-State 

Separation, and the Ministerial Exception, 106 Nw. U. L. Rev. Colloquy 

175, 176 (2011); see also John Locke, A Letter Concerning Toleration 26 

(James H. Tully ed. 1983) (“now that the whole jurisdiction of the 

magistrate reaches only to these civil concernments, and that all civil 

power, right and dominion, is bounded and confined to the only care of 

promoting these things; and that neither can nor ought in any manner to 

be extended to the salvation of souls”). 

 Courts Have Repeatedly Applied This Non-

Interference Principle. 

The Supreme Court has long recognized this principle of non-

interference in different contexts.  In 1929, the Supreme Court drew a 

bright line as a matter of property law limiting the power of courts to 

interfere in a dispute over appointment to an endowed chaplaincy in the 

Philippines.  Gonzalez v. Roman Catholic Archbishop of Manila, 280 U.S. 

1 (1929).  “Because the appointment is a canonical act,” the Court 

explained, “it is the function of the church authorities to determine what 

the essential qualifications of a chaplain are and whether the candidate 

possesses them.”  Id. at 16.   
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The Supreme Court also applied this principle in another property 

case as an outgrowth of the Free Exercise Clause.  During the Cold War, 

New York passed a law transferring church property from one faction of 

the Russian Orthodox Church to another.  The Court held the law 

unconstitutional because it “displace[d] one church administrator with 

another” and “pass[ed] the control of matters strictly ecclesiastical from 

one church authority to another.”  Kedroff v. St. Nicholas Cathedral of 

Russian Orthodox Church in N. Am., 344 U.S. 94, 119 (1952); see also 

Kreshik v. St. Nicholas Cathedral, 363 U.S. 190, 191 (1960) (holding that 

“Kedroff is controlling” in an action for ejectment). 

Most recently, the Supreme Court reaffirmed this principle as the 

basis for its decision about the ministerial exception in Hosanna-Tabor.  

The Court explained that “[a]ccording the state the power to determine 

which individuals will minister to the faithful . . . violates the 

Establishment Clause, which prohibits government involvement in such 

ecclesiastical decisions.”  565 U.S. at 188–89.  The Court explained that 

“members of a religious group put their faith in the hands of their 

ministers.”  Id. at 188.  It continued: 

Requiring a church to accept or retain an unwanted minister, 

or punishing a church for failing to do so, intrudes upon more 
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than a mere employment decision.  Such action interferes 

with the internal governance of the church, depriving the 

church of control over the selection of those who will personify 

its beliefs. 

Id.  The Court in Hosanna-Tabor thus was driven by concern over 

government involvement in the structure of a church.   

In Petruska, which was decided several years before Hosanna-

Tabor, this Court recognized the ministerial exception in similar terms.  

Although Petruska’s Establishment Clause analysis relied on the 

entanglement doctrine of Lemon v. Kurtzman, 403 U.S. 602 (1971), its 

explanation of the ministerial exception acknowledged the prohibition on 

judicial interference with churches’ selection and retention of ministers:  

the exception “applies to any claim, the resolution of which would limit a 

religious institution’s right to choose who will perform particular 

spiritual functions.”  Petruska, 462 F.3d at 299; see also id. at 309 (“the 

First Amendment protects Gannon’s right to restructure—regardless of 

its reason for doing so”). 

 The Non-Interference Principle Applies To All 

Contract Cases Involving Removal Of Ministers. 

The plaintiff in Hosanna-Tabor complained of employment 

discrimination, not breach of contract.  But the prohibition on 
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government control of the appointment and removal of ministers applies 

equally to contractual disputes, as other courts have concluded.  See, e.g., 

Lewis v. Seventh Day Adventists Lake Region Conference, 978 F.2d 940, 

942 (6th Cir. 1992) (“We conclude that the First Amendment bars civil 

courts from reviewing decisions of religious judicatory bodies relating to 

the employment of clergy.”); El-Farra v. Sayyed, 226 S.W.3d 792, 796 

(Ark. 2006) (“[T]his court will not involve itself in [the Islamic center’s] 

right to choose ministers without government interference.”). 

Resolving a contractual dispute over the removal of a minister 

would produce the same Establishment Clause problems identified in 

Hosanna-Tabor by placing government in control of the structure of a 

church and its “internal governance.”  Hosanna-Tabor, 565 U.S. at 188.  

Ruling in favor of a minister-plaintiff would require the court to 

determine who is the rightful minister of a church.  But “a determination 

that [a religious institution] was wrong to have relieved [a minister] of 

her position . . . is precisely . . . a ruling that is barred by the ministerial 

exception.”  Id. at 194; see also Douglas Laycock, Hosanna-Tabor and the 

Ministerial Exception, 35 Harv. J.L. & Pub. Pol’y 839, 861 (2012) (“A 

minister discharged for cause, suing in contract on the theory that the 
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church lacked adequate cause to discharge him . . . . would be directly 

challenging the church’s right to evaluate and select its own ministers, 

and he would be asking the court to substitute its evaluation of his job 

performance for the church’s evaluation.”). 

Practically speaking, the court might then have to install a minister 

in an unwilling church, or at least penalize the church for its refusal to 

accept the court’s choice by awarding damages for lost salary.  But once 

again, the Supreme Court has foreclosed this result.  “An award of such 

relief would operate as a penalty on the [religious institution] for 

terminating an unwanted minister, and would be no less prohibited by 

the First Amendment than an order overturning the termination.”  

Hosanna-Tabor, 565 U.S. at 194.   

Government involvement in the selection of ministers is perhaps 

the largest single step a court could take towards an establishment of 

religion.  Ministers are the “lifeblood” of churches.  McClure, 460 F.2d at 

558.  “A minister is not merely an employee of the church; she is the 

embodiment of its message.”  Petruska, 462 F.3d at 306.  “A minister 

serves as the church’s public representative, its ambassador, and its voice 

to the faithful.”  Id.; see also id. at 306 n.9 (“Ministers marry [members’] 

Case: 17-3086     Document: 003112913257     Page: 22      Date Filed: 04/25/2018



 

15 

children and bury their parents; they act as their spiritual counselors and 

serve as their moral advisors.”).  It is thus impossible to “conceive how 

[courts] could determine whether an employment decision concerning a 

minister was based on legitimate or illegitimate grounds without 

inserting [themselves] into a realm where the Constitution forbids 

[courts] to tread.”  Combs v. Cent. Tex. Annual Conference of the United 

Methodist Church, 173 F.3d 343, 350 (5th Cir. 1999). 

 A Bright-Line Rule Is Not Foreclosed By Third Circuit 

Precedent. 

Petruska does not preclude the Court from holding that the 

Establishment Clause prevents adjudication of claims about removal of 

ministers.  First, Petruska’s free exercise conclusion is no barrier to such 

a holding because claims must be justiciable under both the Free Exercise 

and Establishment Clauses.  Second, any suggestion in Petruska that the 

ministerial exception rests solely on Lemon’s excessive entanglement 

assessment has been effectively superseded by the bright-line rule of 

Hosanna-Tabor.  Third, the dispute in Petruska did not concern 

termination of a minister and thus did not invoke the core of the 

Establishment Clause’s non-interference principle. 
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First, Petruska made clear that an Establishment Clause defense 

cannot be waived by contract.  462 F.3d at 311.  The Court concluded that 

adjudicating the contractual claim at issue in that case did not violate 

the Free Exercise Clause, but it then went “[a]bove and beyond [the] Free 

Exercise argument” to consider the Establishment Clause.  Id.  The 

Court’s remand for further consideration of the Establishment Clause 

issue would not have been necessary if only a Free Exercise Clause 

analysis was required.  See A-348 (District Court Opinion) (“[t]hat a 

religious entity might put constraints on its own free exercise[ ] would 

not” eliminate Establishment Clause concerns). 

The Sixth Circuit, writing after Hosanna-Tabor, also agreed that 

the ministerial exception extends beyond the parties’ personal free 

exercise rights:  “The Court’s clear language [in Hosanna-Tabor] 

recognizes that the Constitution does not permit private parties to waive 

the First Amendment’s ministerial exception.”  Conlon v. InterVarsity 

Christian Fellowship/USA, 777 F.3d 829, 836 (6th Cir. 2015).  Because 

the ministerial exception is both a personal and a “structural” protection, 

even if the parties waive their personal free exercise right by contract, 

the exception nevertheless “categorically prohibits federal and state 
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governments from becoming involved in religious leadership disputes.”  

Id. 

Second, to the extent that Petruska left open the possibility that a 

court could enforce a religious employment contract without running 

afoul of the Establishment Clause, it has been effectively superseded by 

Hosanna-Tabor.  The Supreme Court established a bright-line rule that 

decides this case without the entanglement analysis of Petruska.  It 

stated plainly that “[a]ccording the state the power to determine which 

individuals will minister to the faithful also violates the Establishment 

Clause, which prohibits government involvement in such ecclesiastical 

decisions.”  Hosanna-Tabor, 565 U.S. at 188–89.  Indeed, “[t]he purpose 

of the exception is not to safeguard a church’s decision to fire a minister 

only when it is made for a religious reason.  The exception instead 

ensures that the authority to select and control who will minister to the 

faithful—a matter ‘strictly ecclesiastical’—is the church’s alone.”  Id. at 

194–95 (quoting Kedroff, 344 U.S. at 119); see also El-Farra, 226 S.W.3d 

at 796 (“the courts have held that the First Amendment protects the act 

of decision rather than the motivation behind it”).  Courts should not 

adjudicate religious employment contracts.  There is thus no need to 
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engage in the case-specific entanglement test of Petruska about whether 

a claim “can be decided without wading into doctrinal waters.”  Petruska, 

462 F.3d at 312.   

Finally, Petruska did not involve the termination of a minister.  

The plaintiff instead alleged that the university “restructure[d]” her job 

responsibilities.  Id. at 300.  Appellant in this case, however, was fired.  

As the district court summarized, “[t]his is not a case where the breach 

of contract claim is in terms of assignments, vacation time, rate of pay, 

or a stipend, but instead is a claim that goes to the heart of the Church 

and Congregation’s decision that it no longer wanted Rev. Lee to lead it 

for various failings.”  A-347 n.14; see also id. at 349 (contrasting Rev. 

Lee’s claim with Petruska, which “did not involve termination of the lead 

Pastor or the right of the church to determine who would lead it, but 

rather the change in certain assignments in the employment of a 

ministerial employee”).  Unlike in Petruska, Rev. Lee’s suit regarding his 

termination falls squarely within the ministerial exception, which covers 

“any claim, the resolution of which would limit a religious institution’s 

right to choose who will perform particular spiritual functions.”  

Petruska, 462 F.3d at 299. 
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II. Adjudicating Contractual Claims Related To The 

Termination Of Ministers Unconstitutionally Injects Courts 

Into Doctrinal Disputes. 

The same rule of non-interference with the termination of a 

minister flows from the reasoning of Petruska as well.  Under the 

entanglement test sketched out in Petruska, the Establishment Clause 

prohibits adjudication of the contractual dispute in this case.  It is 

virtually impossible to separate the spiritual (and therefore the doctrinal) 

from the secular in determining whether a minister was fired for cause.  

“By its very nature,” an “inquiry . . . into the circumstances of [a 

minister’s] discharge plunges an inquisitor into a maelstrom of Church 

policy, administration, and governance.”  Natal v. Christian & 

Missionary Alliance, 878 F.2d 1575, 1578 (1st Cir. 1989).  Asking courts 

to resolve contractual disputes about the appointment and removal of 

ministers would be fraught with Establishment Clause problems related 

to the interpretation of religious doctrine. 

 Courts Cannot Interpret Religious Doctrine In The 

Context Of For-Cause Discharge Of Ministers. 

The Establishment Clause forbids courts to decide questions of 

religious doctrine.  As Petruska put it, a court may not “wad[e] into 

doctrinal waters” or resolve claims that “turn on an ecclesiastical 
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inquiry.”  462 F.3d at 312; see also Tomic v. Catholic Diocese of Peoria, 

442 F.3d 1036, 1042 (7th Cir. 2006) (interpretation of religious doctrine 

in a contract case would be tantamount to “secular courts taking on the 

additional role of religious courts”), abrogated on other grounds by 

Hosanna-Tabor, 565 U.S. at 195 n.4.  Courts should not resolve 

“questions of the validity of religious beliefs nor . . . choose between 

parties’ competing religious visions.”  Petruska, 462 F.3d at 312 (quoting 

Geary v. Visitation of the Blessed Virgin Mary Par. Sch., 7 F.3d 324, 330 

(3d Cir. 1993)).  This prohibition is supported by historical and practical 

considerations. 

Judicial interpretation of religious doctrine institutes government 

control of religion just as effectively as the various uniformity acts did in 

England and in American colonies and states with religious 

establishments.  See McConnell, Establishment and Disestablishment, 

supra, at 2132–36 (collecting laws).  These laws dictated what would be 

orthodox and set penalties for non-compliance.  When secular courts 

interpret religious doctrine in the course of resolving employment 

disputes between churches and ministerial employees, the courts both 
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determine what is orthodox and penalize non-compliant churches 

through damages awards or other remedies.   

There also are more practical concerns.  Doctrinal questions are 

simply outside the competence of secular judges and juries; in the words 

of the Seventh Circuit, they are “issue[s] that [courts] cannot resolve 

intelligently.”  Tomic, 442 F.3d at 1042.  This is not a question of the 

“technical or intellectual capacity” of courts and juries.  Berg et al., supra, 

at 176.  Rather, “matters of faith” may not be strictly “rational or 

measurable by objective criteria.”  Serbian E. Orthodox Diocese for the 

U.S. and Canada v. Milivojevich, 426 U.S. 696, 714–15 (1976); see id. at 

714 n.8 (“[c]ivil judges obviously do not have the competence of 

ecclesiastical tribunals in applying the ‘law’ that governs ecclesiastical 

disputes”). 

Such lack of knowledge is especially acute in this country because 

courts “cannot know what makes a good minister in each of the 

enormously diverse array of religions in the United States.”  Laycock, 

supra, at 850.  Each religion may have “a body of constitutional and 

ecclesiastical law of its own, to be found in their written organic laws, 

their books of discipline, in their collections of precedents, in their usage 
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and customs, which as to each constitute a system of ecclesiastical law 

and religious faith.”  Watson v. Jones, 80 U.S. (13 Wall.) 679, 729 (1871).  

There are even differences within religions.  See, e.g., Grussgott v. 

Milwaukee Jewish Day Sch., Inc., 882 F.3d 655, 658 (7th Cir. 2018) 

(noting disagreements of a “religious character” among Jewish 

denominations). 

 Religious And Non-Religious Issues Are Inextricably 

Linked In A Minister’s Job. 

A house of worship’s decision to fire a minister will almost 

inevitably implicate religious doctrine or raise an ecclesiastical inquiry.  

That is obviously true where the minister’s tasks are exclusively sacral.  

Of course, even “[t]he heads of congregations . . . often have a mix of 

duties, including secular ones.”  Hosanna-Tabor, 565 U.S. at 193.  Yet 

even in such cases, it is virtually impossible to distinguish religious and 

non-religious facets of job performance.  A minister does not lose her 

essential religious character when she steps off the pulpit.  Ministers’ 

religious and secular duties are alloyed. 

Almost everything a minister does is guided by religious doctrine or 

imbued with religious implications.  By definition, a minister’s role 

“concerns internal church discipline, faith, and organization, all of which 
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are governed by ecclesiastical rule, custom, and law.”  Hutchison v. 

Thomas, 789 F.2d 392, 396 (6th Cir. 1986).  “While there may be some 

secular aspects” to being a minister, “it is apparent that the priest or 

other member of the clergy occupies a particularly sensitive role in any 

church organization” with respect to the First Amendment.  Kaufmann 

v. Sheehan, 707 F.2d 355, 358–59 (8th Cir. 1983). 

Take for example a case in which a synagogue terminated its rabbi 

for cause.  The rabbi’s duties included “leading religious services, serving 

as principal and teacher in the Hebrew school, Bar/Bat Mitzvah training, 

visiting ill or confined congregants, satisfying pastoral needs of members, 

maintaining regular office hours, writing newsletter articles, and 

representing the Jewish community in a positive light.”  Leavy v. 

Congregation Beth Shalom, 490 F. Supp. 2d 1011, 1013 (N.D. Iowa 2007).  

The congregation removed her for her “fail[ure] to provide pastoral 

leadership for the Congregation consistent with the rabbinic nature of 

her employment,” including that she “failed to maintain reasonable and 

predictable office hours and was not accessible by phone for congregants 

needing her pastoral services,” “refused to properly respond to family 

needs regarding funerals, failed to provide pastoral care of congregants 
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in nursing homes and hospitals, complained about the Congregation to 

non-members, and complained about individual congregants to other 

congregants.”  Id. at 1014.  Any one of these decisions could involve 

religious components, as the court in Leavy apparently concluded, id. at 

1026–27—and as discussed above, see supra at 21–22, it would be 

especially difficult for a judge or juror who was not Jewish (and even 

perhaps one who was) to determine which allegations are central to the 

theological role of a rabbi and which are not.   

Moreover, “[m]any churches believe that their selection of a certain 

person as a minister (and not another) is something commanded by God.”  

Christopher C. Lund, In Defense of the Ministerial Exception, 90 N.C. L. 

Rev. 1, 37 (2011) (emphasis omitted).  In such cases, it is difficult to 

separate this pervasive religious element from the individual tasks a 

minister performs, and any effort to do so would merely demean the 

minister’s call.   

Even assuming religious employment contracts can, in theory, be 

adjudicated, in practice these disputes are not amenable to judicial 

resolution.  Issues of religious theory and practice are closely tied to a 

minister’s job duties.  Because contract cases about the removal of 
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ministers inevitably would require courts to decide questions of religious 

doctrine, under Petruska, they should be non-justiciable. 

III. Under The Free Exercise Clause, A Church’s Consent To 

Adjudication Of Contractual Claims About Termination 

Must Be Unambiguous. 

As both Hosanna-Tabor and Petruska recognize, the ministerial 

exception is grounded not just in the Establishment Clause, but also in 

the Free Exercise Clause.  “By imposing an unwanted minister, the state 

infringes the Free Exercise Clause, which protects a religious group’s 

right to shape its own faith and mission through its appointments.”  

Hosanna-Tabor, 565 U.S. at 188.  This governmental intrusion is of the 

utmost importance because “[t]he members of a religious group put their 

faith in the hands of their ministers.”  Id.  “Such action interferes with 

the internal governance of the church, depriving the church of control 

over the selection of those who will personify its beliefs.”  Id.; see also 

Simpson v. Wells Lamont Corp., 494 F.2d 490, 492 (5th Cir. 1974) 

(“[c]ertainly a congregation’s determination as to who shall preach from 

the church pulpit is at the very heart of the free exercise of religion”). 

Petruska suggests that churches may “burden” some free exercise 

rights “voluntarily through contract”—i.e., the Free Exercise Clause’s 
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protection can be waived by at least some contractual provisions.  462 

F.3d at 310 (quoting Minker v. Balt. Annual Conference of United 

Methodist Church, 894 F.2d 1354, 1359 (D.C. Cir. 1990)).  But Petruska 

does not delineate rules for determining when a contract evinces a 

church’s intent to waive its free exercise rights.  Thus, even if the Court 

declines to adopt a bright-line rule based on the Establishment Clause 

that religious employment contracts cannot be adjudicated, then at the 

very least, this Court should hold that there is a presumption against 

consent to contractually burden this free exercise right—a presumption 

that can be overcome only by a clear and unambiguous expression of the 

church’s intent to consent to judicial resolution of termination disputes.  

This presumption is compelled by the importance of the rights at issue 

and the varying legal expertise of churches writing these contracts.1 

                                                 
 1 Petruska did not expressly address contractual waiver of a church’s 

free exercise rights in the context of termination of a minister.  Cf. 

supra at 18.  Under Hosanna-Tabor, a church arguably cannot ever 

waive its free exercise rights.  See 565 U.S. at 188.  At a minimum, the 

Court should adopt the presumption against waiver. 
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 Courts Protect Other Fundamental Rights By 

Presuming That Contracts Do Not Burden Those 

Rights. 

In the context of individual rights, the Supreme Court has 

explained that waiver is “an intentional relinquishment or abandonment 

of a known right or privilege.”  Johnson v. Zerbst, 304 U.S. 458, 464 

(1938); see also Petruska, 462 F.3d at 309 (quoting Johnson).  Thus, “a 

waiver of constitutional rights in any context must, at the very least, be 

clear.”  Fuentes v. Shevin, 407 U.S. 67, 95 (1972).  The Supreme Court 

has made this point with respect to procedural due process, id.; the right 

to counsel, Johnson, 304 U.S. at 464 (“‘courts indulge every reasonable 

presumption against waiver’ of fundamental constitutional rights” 

(quoting Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 393 (1937)); and 

Miranda rights, Miranda v. Arizona, 384 U.S. 436, 475 (1966) (“[t]his 

Court has always set high standards of proof for the waiver of 

constitutional rights”).  See also, e.g., Lake James Cmty. Volunteer Fire 

Dep’t, Inc. v. Burke Cty., 149 F.3d 277, 278, 280 (4th Cir. 1998) (waiver 

in contract of constitutional right to petition should not be presumed); id. 

at 280 (“The contractual waiver of a constitutional right must be . . . 
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knowing, . . . voluntarily given, and must not undermine the relevant 

public interest in order to be enforceable.”). 

The high bar for waiver is not limited to individual rights.  For 

example, when assessing waiver of sovereign immunity, which also 

involves a court’s power over a separate entity with which the federal 

government should not lightly interfere, the Supreme Court has set a 

high bar for consent to suit.  Thus, the Supreme Court has required a 

state’s consent to “be unequivocally expressed.”  Pennhurst State Sch. & 

Hosp. v. Halderman, 465 U.S. 89, 99 (1984).  The test for consent is 

“stringent” and requires that the “State make[ ] a ‘clear declaration’ that 

it intends to submit itself to . . . jurisdiction,” or “voluntarily invoke[ ]” 

that jurisdiction.  Coll. Sav. Bank v. Fla. Prepaid Postsecondary Educ. 

Expense Bd., 527 U.S. 666, 670 (1999) (quotations omitted).  The Court 

should set a similarly high bar to finding consent to suit in the context of 

the ministerial exception. 

 The Varying Legal Sophistication Of Churches 

Underscores The Need For A Presumption Against 

Waiver. 

Courts are especially careful not to lightly presume a waiver of 

constitutional rights when there is reason to believe the individuals 
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alleged to have waived their rights may be legally unsophisticated.  For 

example, once “an accused has invoked his [Miranda] right to have 

counsel present during custodial interrogation, a valid waiver of that 

right cannot be established by showing only that he responded to further 

police-initiated custodial interrogation even if he has been advised of his 

rights.”  Edwards v. Arizona, 451 U.S. 477, 484 (1981).  Likewise, a 

defendant who wants to represent himself in court “must clearly and 

unequivocally ask to proceed pro se.”  Buhl v. Cooksey, 233 F.3d 783, 790 

(3d Cir. 2000).  And more generally, “[i]n choosing among the reasonable 

meanings of a promise or agreement or a term thereof, a meaning that 

serves the public interest is generally preferred.”  Restatement (Second) 

of Contracts § 207; see also 5 Corbin on Contracts (rev. ed. 2017) § 24.25 

(“Courts favor a ‘construction’ in the public interest.”).  Nothing is more 

in the public interest than upholding and protecting rights specifically 

enumerated in the Constitution.  These protections prevent a party’s lack 

of legal expertise from undermining important constitutional protections. 

Although the size and organization of churches varies, a substantial 

number of houses of worship are small.  The most recent iteration of the 

National Congregations Study—a survey of America’s congregations 
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conducted approximately every six years—reports that two-thirds of 

congregations had 100 or fewer “persons—counting both adults and 

children—[who] . . . regularly participate[d] in the religious life of [the] 

congregation.”  Ass’n of Religion Data Archives, Size of Congregation, 

http://www.thearda.com/ConQS/qs_295.asp (last visited April 25, 2018).  

Nearly 43% had 50 or fewer.  Id.  At the other end of the spectrum, only 

12.6% of congregations had 251 or more individuals fitting that 

description.  Id.  These numbers are relatively steady over time—62.1% 

had 100 or fewer in 1998, while 15.6% had 251 or more in 1998.  Id.   

It is unreasonable to assume that these small churches draft 

contracts as precisely as more expert actors would.  The size of these 

organizations makes it more difficult to afford legal counsel—these 

churches “have little money for lawyers, and often have little legal 

sophistication.”  Douglas Laycock & Patrick J. Schiltz, Employment in 

Religious Organizations, reprinted in Religious Liberty, Volume 2: The 

Free Exercise Clause 386 (2011); see also H. Reese Hansen, Religious 

Organizations and the Law of Trusts, in Religious Organizations in the 

United States 301–02 (James A. Seritella ed. 2006) (discussing lack of 

“resources to retain legal counsel that possesses the level of expertise 
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needed” in the real estate context).  Small churches are also unlikely to 

focus on speculative legal disputes; “churches cannot foresee the future” 

and “are occupied with immediate issues to the exclusion of remote legal 

contingencies.”  Laycock & Schiltz, supra, at 386.  And churches often 

have other measures, such as religious arbitration, or dispute resolution 

through ecclesiastical bodies, to address potential disputes.  A 

presumption that contracts do not lightly submit doctrinal matters to 

civil adjudication would acknowledge this reality and preserve the 

protections of the First Amendment. 

These dynamics are not merely hypothetical.  If the Court disagrees 

with the district court that the contract in this case expressly 

incorporated the ministerial exception, see A-346 (holding that the 

reference to termination rights “by law” incorporates the ministerial 

exception), the contract is at most ambiguous on the point.  That is, it 

does not expressly waive the exception.  Contracts in other cases also 

have involved phrases that do not clearly waive the organization’s free 

exercise rights.  See, e.g., Friedlander v. Port Jewish Ctr., 347 F. App’x 

654, 655 (2d Cir. 2009) (providing for termination for “gross misconduct 

or willful neglect of duty”); DeBruin v. St. Patrick Congregation, 816 
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N.W.2d 878, 883 (Wis. 2012) (plurality op.) (removal for “good and 

sufficient cause”).  Courts have not held that these contracts waive the 

ministerial exception, and it would be unreasonable to construe the 

phrase to do so—especially when the religious entity is relatively small, 

as in this case and others.  See, e.g., Friedlander v. Port Jewish Ctr., 588 

F. Supp. 2d 428, 429 (E.D.N.Y. 2008) (referring to the Temple as having 

only one rabbi), aff’d 347 F. App’x at 655 (concluding that the ministerial 

exception made the contract non-justiciable).  The presumption against 

waiver takes the risk of inexpert drafting into account by requiring that 

any waiver be clearly expressed. 

 The Presumption Also Acts As A Prophylactic Rule To 

Avoid Establishment Clause Problems. 

The presumption has the added benefit of avoiding Petruska’s 

difficult Establishment Clause entanglement questions by giving the 

benefit of the doubt to free exercise.  Unless the Court holds that no 

dispute about termination of ministers is justiciable under the 

Establishment Clause, determining—with no presumption—when a 

contract has or has not waived the ministerial exception’s free exercise 

protections would require courts to categorize individual contractual 

clauses into religious and secular buckets.  For the reasons discussed 
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above, this is a laborious undertaking—and one that simply is not 

susceptible of principled resolution.  A presumption that religious 

institutions have not waived their free exercise rights will not only 

promote efficient decisionmaking, but also will prevent courts from 

finding themselves entangled in a religious thicket that could have easily 

been avoided.  See supra at 19–25. 

CONCLUSION 

The Court should affirm the judgment of the district court and hold 

that the First Amendment precludes judicial resolution of a contractual 

dispute over the termination of a church’s minister.  If the Court declines 

to adopt this bright-line rule, the Court should hold that consent to 

judicial resolution must be clearly expressed through an explicit waiver 

of the ministerial exception in the employment contract. 
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