On Appeal?

Process, Pointers, and Pitfalls for
Non-Appellate Attorneys
Judge David M. Furman
With Jessica Ross, Esq. and
Theresa Lynn Sidebotham, Esq. of

Table of Contents

I. Overview of the Colorado Appellate Courts .............................................. 2
A. Colorado Court of Appeals .................................................................... 2
B. Colorado Supreme Court....................................................................... 4
II. General Overview of Appellate Practice in the Colorado Appellate Courts . 7
A. What Can be Appealed? ........................................................................ 8
1. Final Judgments .................................................................................. 9
2. Appealing Before Final Judgment ..................................................... 13
a. C.R.C.P. 54(b) Certification ......................................................... 13
b. Specific Exceptions Listed in C.A.R. 1(a) .................................... 14
c. Interlocutory Appeals in Criminal Cases Under C.A.R. 4.1 ......... 15
d. Interlocutory Appeals Under C.A.R. 4.2 ..................................... 15
e. C.A.R. 21 Original Proceedings .................................................... 16
B. General Process of a Direct Appeal ..................................................... 17
1. Filing a Notice of Appeal .................................................................. 18
2. The Record on Appeal ...................................................................... 27
3. Briefing at the Court of Appeals ....................................................... 30
4. Submission of the Case to Panel ....................................................... 42
5. Oral Argument .................................................................................. 42
6. Opinions ............................................................................................ 43
7. Petitions for Rehearing ...................................................................... 43
C. Appeals to the Colorado Supreme Court ............................................ 44
III. Preparing for Appeal at the Trial Stage ................................................. 48
A. Preservation ......................................................................................... 49
B. The Record .......................................................................................... 51
C. Framing the Issues with an Eye Toward Appeal .................................. 52
IV. How to Proceed?.................................................................................... 53

On Appeal?
Process, Pointers, and Pitfalls for Non-Appellate Attorneys

W

hen faced with the prospect of an appeal, (and you don’t normally
do appeals) you may choose to see the case through the appeal, or
hand the case off to appellate counsel. While the engagement
agreement with the client may somewhat dictate your options, as trial counsel, you may be in the position of making the decision. Down one path—taking the appeal yourself—you keep your client, and you may find it easier to
compile the record, or may save time and money due to familiarity with the
case. These savings may quickly vanish when you discover the difficulty in
becoming familiar with complex appellate procedure and practice. Writing
the appellate brief may be difficult and you may not do it well (or even realize
you have not). Another path, turning the case over to appellate counsel, also
has pros and cons. While this ensures the attorney moving forward is familiar
with appellate practice, and is no stranger to legal syllogisms, standards of
review, and arguing before the appellate court, she is less familiar with the
record. You may also worry about what your client will think, and that this
new firm could take your client relationship with them on remand.
To make the best decision, it is important to have a baseline understanding of
what is needed to protect a client’s interests on appeal. This practice guide is
an overview of appellate practice in Colorado state courts. It provides general
information about the operation of the Colorado Court of Appeals and the Colorado Supreme court; a basic overview of appellate practice in Colorado; and
practice guidance at the trial stage to help ensure a successful appeal.1

1

This guide is intended for the practitioner who is familiar with Colorado legal practice, but who
does not regularly take appeals. It is for informational purposes only and is not intended as legal
advice. Lawyers faced with the prospect of an appeal should carefully review the appellate rules or
consult a lawyer who practices appellate law to ensure competent representation. See Colo. RPC
1.1. Unless otherwise specified, this guide references Colorado State Court Rules as of January
2017.
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I. Overview of the Colorado Appellate Courts
A. Colorado Court of Appeals2
The Colorado Court of
The court is comprised
Appeals is the state’s inof 22 active judges, and
termediate appellate court
several judges on
and generally takes appeals
as of right from Colorado
district courts, Denver
meaning they have
Probate Court, and Denretired from full-time
ver Juvenile Court. The
practice, but still serve
court is a statutory court,
on occasion when
which means that it was
active judges are
created by state statute,
recused from a case,
and its jurisdiction is genor otherwise unavailable
erally limited to the speto participate.
cific powers provided by
the General Assembly.
The court is comprised of 22 active judges, and several judges on “senior
status,” which means they have retired from full-time practice, but still serve
on occasion when active judges are recused from a case, or otherwise unavailable to participate.

“senior status,”

2

For a more detailed resource, review the court’s protocols here.
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To decide matters before them, the judges sit on three-member divisional
panels, with the members of those divisions rotating several times a year. Unlike the federal circuit court of appeals, the Colorado Court of Appeals never
sits en banc. But before a published opinion is issued by a panel, it is distributed to the entire court for review, and each judge gets an opportunity to
comment on the opinion, as well as to vote on whether or not to publish the
decision. The fact that the court sits in divisions is very important from a
precedential standpoint. The published decision of one division is not binding on another, although conflicts among divisions are rare due to the congenial nature of the court and the fact that published opinions are circulated
to all judges for comment prior to announcement.

En Banc (ähn bähnk)~ Fr: by the full

court. Many appellate courts sit in parts or divisions of three or more judges from among a larger
number on the full court. These parts will generally
decide a particular case but sometimes either on
the court’s motion or at the request of one of the
litigants the court will consider the matter by the
full court rather than by only a part thereof; a matter may also be reconsidered by the whole court after a part thereof has rendered its decision.
Barron’s Law Dictionary 167 (4th ed. 1996).
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B. Colorado Supreme Court
The Colorado Supreme Court
Cases where a
is the state court of last resort.
statute has been held
Its decisions are binding on all
unconstitutional
other Colorado state courts,
are appealed as of right
and on federal courts for matto the
ters of state law. The court is
comprised of seven justices
who almost always sit en banc
to decide matters, similar to
… not the Court of
the Supreme Court of the
Appeals.
United States. For a more detailed resource on the court’s
internal procedures, an article
summarizing the court’s current protocols is available on the court’s website.3

Colorado
Supreme Court

Unlike the Court of Appeals, the Supreme Court is a constitutional court—
it is specifically created by the state constitution, rather than by statute. The
Colorado Supreme Court takes cases differently than the Court of Appeals.
One of the main sources of its cases is through review on certiorari. Petitions
for certiorari typically come from the Court of Appeals, although they can
also come from a district court judgment upon review of a county court judgment, when the district court is acting as the appellate court.

3

For a more detailed resource, review the Supreme Court’s protocols here.

4

June 8, 2017

On Appeal?
Process, Pointers, and Pitfalls for Non-Appellate Attorneys

“Original proceedings” generally refer to proceedings that are governed by
the court’s authority to issue writs as provided by the Colorado Constitution,
and are governed by specific rules and procedures. While original proceedings must be filed in the Supreme Court, whether or not the case is ultimately
decided by the court is up to the court’s discretion. Some examples of original
proceedings include petitions for a rule to show cause, 4 habeas corpus petitions,5 certified questions of law from federal courts, 6 and questions submitted by the governor or general assembly.7
The Colorado Supreme
“The Supreme Court has
Court also has direct appellate jurisdiction over a
variety of specific case
over a variety of cases.”
types, where it acts just
like the Colorado Court of Appeals might on a direct appeal.8 For example,
cases where a statute has been held unconstitutional are appealed as of right
to the Colorado Supreme Court, not the Court of Appeals.9 In addition, the
Supreme Court has exclusive jurisdiction over Public Utilities Commission

exclusive jurisdiction

4

C.A.R. 21.
Id.
6
C.A.R. 21.1.
7
See Colo. Const. Art. VI, § 3.
8
See § 13-4-102(1)(b)-(h), C.R.S. 2016; Colo. Const. Art. VI, § 2.
9
§ 13-4-102(1)(b), C.R.S. 2016.
5
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(PUC) cases;10 water court
cases;11 attorney discipline;12 ballot title cases;13
certain election and reapportionment cases;14 and
death penalty cases.15
The Court also has appellate jurisdiction over a specific class of criminal interlocutory appeals.16

The Supreme Court
operates on a yearly term
that runs from

September to June.

The Court does not hold
conferences or issue opinions
in July or August.

Because of the different roles the courts play, there are some important practical differences between them. Because the Court of Appeals generally takes
appeals as of right, it primarily performs an error-correcting function. In contrast, because the bulk of the Supreme Court’s cases are taken for a specific
reason, the Court is not focused mainly on correcting errors (although it does),
but on clarifying important points of law and policy with wide-reaching ramifications. To this end, a case that goes through the Court of Appeals will almost
always result in a written opinion (although it may or may not be published).
In the Supreme Court, no opinions are written on petitions for certiorari, but
if the case is ultimately accepted, an opinion will almost always be published.

10

§ 13-4-102(1)(c), C.R.S. 2016.
§ 13-4-102(1)(d), C.R.S. 2016.
12
C.R.C.P. 251.27.
13
§ 1-40-107(2), C.R.S. 2016.
14
See Colo. Const. Art. V, § 48(1)(e); § 31-10-1305; 13-4-102(1)(g); § 1-1-113(1), C.R.S. 2016.
15
§ 13-4-102(1)(h), C.R.S. 2016; C.A.R. 4(d).
16
C.A.R. 4.1(a).
11
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II. General Overview of Appellate Practice in the
Colorado Appellate Courts
In the vast majority of cases, the path to appellate review will begin with a
direct appeal to the Colorado Court of Appeals. This section provides information relevant to that scenario, as well as some additional information on
unique circumstances in an appeal. It covers: (A) what can be appealed to a
Colorado appellate court; (B) how an appeal typically moves through the Colorado Court of Appeals; and (C) how an appeal typically moves through the
Colorado Supreme Court.

Route of the Typical Direct Appeal
Supreme
court

Court of
appeals

district
court

-

State court of last resort

- Opinions are binding on all lower state
courts, and federal courts for matters of
Colorado law

-

Intermediate appellate court

-

Published opinions are binding on
Colorado district courts

- State trial courts
- 22 Judicial Districts in Colorado
State trial courts
22 Judicial Districts in Colorado

7
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A. What Can be
Appealed?
As a general rule, you
should probably start
thinking about a direct appeal
once a final order or judgment has
been issued.17 While it may seem
obvious that the end of a district
court case signals the time to
appeal, it is not always easy to identify when
that time has finally come. In addition, appeals in Colorado are not limited only to
final judgments, and the Colorado
Appellate Rules provide specific
avenues for interlocutory appeals
before the case is over. This section
provides information to help identify what can be appealed, and to
some extent, when.

17

8

See generally C.A.R. 1(a)(1).
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1. Final Judgments
The primary point at which an appeal is
Final
usually considered ripe for review is after
a final judgment has been entered. A fiJudgments
nal judgment is one that “ends the particular action in which it is entered, leaving nothing further for the court pronouncing it to do in order to completely
determine the rights of the parties involved in the proceeding.”18 Typical examples of a final order include the following: entry of judgment on a jury verdict;19 entry of a judgment of conviction;20 an order granting summary judgment on all claims as to all parties;21 and an order granting a motion to dismiss
that disposes of the entire case with prejudice, or without prejudice, after the
limitations period has expired.22

18

Harding Glass Co. v. Jones, 640 P.2d 1123, 1125 n.2 (Colo. 1982).
See, e.g., People v. Rosales, 134 P.3d 429, 432 (Colo. App. 2005) (“After a trial court enters a judgment of guilty on a jury verdict and imposes a valid sentence, judgment is final, and the trial court
loses jurisdiction except as specified in Crim. P. 35.”).
20
Crim. P. 32(b)(3)(i).
21
See C.R.C.P. 56.
22
See SMLL, L.L.C. v. Daly, 128 P.3d 266, 268 (Colo. App. 2005) (“While normally an order of
dismissal without prejudice is not a final judgment, it will constitute a final judgment when, as
here, the applicable limitations period has expired.”).
19

9
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A final judgment is
Whether outstanding
technically “entered”
when it is reduced to
writing and signed by
will affect finality can be
the judge.23 This is
tricky. Be sure to double
sometimes easier said
check the case law on point.
than done. Lawyers
have been known to get
creative to ensure that
the order is reduced to writing and signed, for example: by submitting a proposed order for the court to sign; having the court sign the minute order; or
having the court sign and date a transcript of the oral hearing. Reducing the
judgment to a signed version may also be critical for determining when the
time for appeal has come, as discussed in more detail below. 24

attorney fees and cost

Under most circumstances, whether costs and attorney fees remain outstanding should not affect whether the judgment is considered final.25 However, Colorado law is somewhat ambiguous on this otherwise bright-line rule.
Some case law indicates that if judgment has been entered and only the issue
of attorney fees remains to be determined, whether the judgment is final depends on whether the fees to be determined are damages or costs.26 As a general matter, if fees are damages, then the order is not final and appealable
23

See C.R.C.P. 58(a)(“The effective date of entry of judgment shall be the actual date of the signing of the written judgment.”); see also Crim. P. 32(b)(3)(iii)(“All judgments shall be signed by the
trial judge and entered by the clerk in the register of actions.”).
24
See n.23 supra; but see Furlong v. Gardner, 956 P.2d 545, 555 (Colo. 1998) (“[W]hen a trial court
renders a final judgment on a qualified immunity claim in a § 1983 case . . . the fact that the trial
court’s written minute order is not signed as required by C.R.C.P. 58 does not, by itself, prevent
the court of appeals from entertaining the appeal.”).
25
Baldwin v. Bright, 757 P.2d 1072, 1074 (Colo. 1988).
26
Ferrell v. Glenwood Brokers, Ltd., 848 P.2d 936 (Colo. 1993).
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until the amount of fees have been set. If fees are costs, then they are not part
of the substantive claim, which is immediately appealable, even though fees
have not been reduced to a sum certain. Some types of cases have specific
rules on this, so it is very important to research the law in this area.27

Interlocutory order:
“[s]omething intervening between the
commencement and the end of a suit which
decides some point or matter, but is not a final
decision of the whole controversy.”
Sometimes, it is easier to understand the concept of finality by looking at
judgments or orders that are not considered final for the purposes of appeal.
One classic example of a non-final order is one denying a motion for summary
judgment.28 When the order is issued before trial, it is essentially treated like
an interlocutory order—essentially, a denial of a motion for summary judgment only says that the case should move forward to trial. And in any event,
any errors will not be truly prejudicial until the trial ultimately determines the

27

See, e.g., In re Marriage of Hill, 166 P.3d 269, 271 (Colo. App. 2007) (“[P]ayment of attorney fees
under § 14-10-119, C.R.S. 2006, is a substantive aspect of dissolving a marriage, and that permanent orders are not final until the court addresses attorney fees and determines the extent to which
each party is responsible for their payment.”).
28
See Feiger, Collison & Killmer v. Jones, 926 P.2d 1244 (Colo. 1996).
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rights of the parties. After trial, the motion is mooted by the trial and the verdict. Any error could be corrected by a motion notwithstanding the verdict
or a motion for directed verdict/judgment as a matter of law.
Another example is an interlocutory order. Interlocutory orders or rulings are
typically “[s]omething intervening between the commencement and the end
of a suit which decides some point or matter, but is not a final decision of the
whole controversy.”29 This category includes most orders prior to the end of
the case, including orders relating to discovery, rulings on jury instructions,
and motions in limine. It also includes most
orders that may appear final, but do not dispose of all claims against all parties, such as
a ruling on a motion to dismiss that dismisses some claims, but not others. Generally, “an interlocutory order becomes reviewable when appealed incident to or in
conjunction with an otherwise final order.”30 However, as explained below, Colorado does provide specific mechanisms
for appealing certain interlocutory orders.

29

People v. Gallegos, 946 P.2d 946, 950 (Colo. 1997) (quoting Black’s Law Dictionary 815 (6th ed.
1990)).
30
Youngs v. Indus. Claim Appeals Office, 2013 COA 54, ¶ 12 (quoting BCW Enters., Ltd. v. Indus.
Claim Appeals Office, 964 P.2d 533, 537 (Colo. App. 1997)).

12
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2. Appealing Before Final Judgment

Appealing
before
Final
Judgment

Like most aspects of law, there are exceptions to the general rule that appeals may
be taken only from final judgments. The
main mechanisms in Colorado that may
allow you to appeal prior to a traditional
final judgment include: C.R.C.P. 54(b)
Certification; C.A.R. 1(a); C.A.R. 4.1;
C.A.R. 4.2, and C.A.R. 21.

a. C.R.C.P. 54(b) Certification
Rule 54(b) of the Colorado Rules of Civil
Procedure provides a mechanism for direct, immediate appeal of an otherwise interlocutory order. C.R.C.P. 54(b) provides, in pertinent part, as follows:

C.R.C.P. 54(b)
Certification

“When more than one claim for relief is
presented in an action, whether as a claim,
counterclaim, cross-claim or third-party claim, or when multiple parties are
involved, the court may direct the entry of a final judgment as to one or more
but fewer than all of the claims or parties only upon an express determination
that there is no just reason for delay and upon an express direction for the
entry of judgment.” A Rule 54(b) certification might be warranted, for example, after an order granting a motion to dismiss in part, in which several claims
are dismissed and several remain. Instead of waiting until the remaining

13
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claims have been finally resolved, the appeal could take place immediately as
to the dismissed claims. This option is often pursued when the dismissed
claims are central to the litigation. In order to be valid, the trial court must
certify the judgment as final under Rule 54(b), explaining that the factors
listed in the rule are met.

b. Specific Exceptions Listed in
C.A.R. 1(a)

Specific
Exceptions
Listed in
C.A.R. 1(a)

Some judgments that would otherwise be
considered non-final (because they leave
the court with more to do) are immediately appealable simply by their very nature. The judgments specifically enumerated in Colorado Appellate Rule 1(a)
include the following:

 Certain judgments concerning water rights;
 An order granting or denying a temporary injunction;
 An order appointing or denying the appointment of, or sustaining or
overruling a motion to discharge, a receiver.31

31

C.A.R. 1(a)(2)-(4).

14
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c. Interlocutory Appeals in
Criminal Cases Under C.A.R. 4.1
Interlocutory
Appeals in
Criminal Cases
under C.A.R. 4.1

The Colorado Appellate Rules also provide the ability to appeal interlocutory
orders in criminal cases under C.A.R.
4.1. This rule allows the government to
petition the Supreme Court for immediate review of a decision suppressing important evidence in the State’s case.32
This exception is quite narrow, as it can
only be initiated by the government and proceeds in an expedited fashion under the rule.

d. Interlocutory Appeals Under
C.A.R. 4.2
A more recent mechanism that forms
Interlocutory
somewhat of an exception to the final
Appeals under
judgment rule in civil cases is C.A.R. 4.2.
C.A.R. 4.2
This rule, which codifies a statutory
mechanism, allows the Court of Appeals
to allow immediate appeal of controlling
and unresolved questions of law. Cases
proceeding under C.A.R. 4.2 must meet
the following statutory requirements: (1) immediate appeal may promote a
more orderly disposition or establish a final disposition of the litigation;
32

Granting a motion under Crim. P. 41(e) (motion for return of property and to suppress evidence)
and (g) (suppression of confession or admission), and Crim. P. 41.1(i) (suppression of nontestimonial identification).

15
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(2) the order involves a controlling question of law; and (3) the order involves
an unresolved question of law.33 Not only must the statutory factors be met,
but if you are seeking to appeal under this rule, you must also obtain certification from the trial court, as well as permission from the appellate court.34
Parties seeking to appeal under C.A.R. 4.2 must carefully review the rule’s
procedure.

e. C.A.R. 21 Original Proceedings
Rule 21 essentially provides a safety net
when no other remedy is available, but diC.A.R. 21
rect appeal is not an adequate remedy for
Original
the issue.35 These petitions may sometimes
Proceedings
look like an interlocutory appeal, but they
are technically original proceedings in the
Supreme Court and do not proceed like ordinary direct appeals. Rule 21 petitions
have a unique procedure and unique lingo.
In order to pursue an appeal pursuant to C.A.R. 21, a petition for a “rule to
show cause” is filed, specifying the relief sought and requesting that the court
issue a rule to show cause why the request for relief should not be granted.36 If
accepted, the Supreme Court issues a rule to show cause, and briefing continues on the issue. If you prevail, the Supreme Court “makes the rule absolute,”
which essentially requires the lower court to follow the Supreme Court’s instructions and provide you with the requested relief. If you do not prevail, the
rule is “discharged.”
33

See § 13-4-102.1, C.R.S. 2016.
See C.A.R. 4.2; see also Adams v. Corrections Corp. of Am., 264 P.3d 640 (Colo. App. 2011).
35
C.A.R. 21.
36
C.A.R. 21(b).
34

16
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B. General Process of a Direct Appeal
While there are certainly exceptions, the majority of appeals are direct appeals to the Colorado Court of Appeals. Here is how a case coming before
that Court on direct appeal generally moves through that system.

17
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1. Filing a Notice of Appeal
Under most circumstances, the first step in
a direct appeal is to file the notice of appeal.
Depending on the type of case, the proceFile Notice
dure may be slightly different. For examof Appeal
ple, there are special procedures for Industrial Claims Appeal Office cases,37 appeals
regarding class certification,38 dependency
and neglect cases,39 and, as previously
noted, most interlocutory appeals. Any appeal involving these types of cases
may proceed differently than a typical direct appeal and the rules must be
carefully consulted. C.A.R. 4 explains when the notice of appeal must be
filed. Generally, the notice of appeal must be filed within 49 days of the entry
of judgment.40 But several factors can affect how that time period should be
calculated. Under most circumstances, the time begins to run from the date
the trial court reduces the judgment to writing and signs it under C.R.C.P.
58.

step 1

Certain post-judgment motions can affect the time computation. For civil
cases, most motions for post-trial relief under C.R.C.P. 59(a) will toll the time
for filing a notice of appeal, provided those motions are timely filed and decided within the time specified in C.R.C.P. 59(j).41 To that end, it is important
to note that “[a]ny post-trial motion that has not been decided within the 63day determination period shall, without further action by the court, be

37

C.A.R. 3.1.
C.A.R. 3.3
39
C.A.R. 3.4.
40
C.A.R. 4(a), (b).
41
C.A.R. 4(a).
38
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deemed deThe notice of appeal is a mandatory,
nied for all
,
purposes inand filing one out of time is grounds
cluding Rule
for dismissing the appeal.
4(a) of the
Colorado Appellate Rules
and time for appeal shall commence as of that date.”42 So even if a post-judgment motion is filed under Rule 59, the time will begin to run 63 days from
the date of the filing of the motion, regardless of whether the court later rules
on the motion.43

jurisdictional requirement

It is equally important to note that not all post-judgment motions are created
equal when it comes to tolling the time for filing the notice of appeal. Only
those motions specifically listed in the appellate rules will have a tolling effect. For example, even though similar in nature, motions filed pursuant to
C.R.C.P. 60 do not extend the time for filing a notice of appeal. 44 Because of
the complexities involved when post-trial motions are filed, it is very important to follow up on getting a timely ruling from the court, and to be diligent about calculating and tracking deadlines.

42

C.R.C.P. 59(j).
Id.; see also C.A.R. 4(a).
44
See, e.g., In re Marriage of Buck, 60 P.3d 788, 790 (Colo. App. 2002) (“[A] C.R.C.P. 60(a) order
clarifying the original judgment relates back to the time of the filing of the initial judgment and
does not extend the time for appeal of that judgment.”).
43

19
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Criminal cases have a similar tolling provision.45 For most post-judgment motions, the time for filing an appeal begins to run after the entry of an order
denying the motion. For motions based on newly discovered evidence, the
motion will similarly extend the time period if it has been made within 14 days
after the entry of judgment.46

This is an example that demonstrates how important it is to pay attention to post-trial motions.
-

The Court enters final judgment in favor of Defendant on
February 27, 2015.

-

Plaintiff files a Rule 59 motion on March 2, 2015.

-

The Court denies the motion on May 15, 2015.

-

Plaintiff files her notice of appeal within 49 days from May
15th, on July 1, 2015.

In this example, the notice of appeal would be untimely, and dismissed for lack of jurisdiction. Because the motion was deemed denied as of May 4th (63 days after the motion was filed), Plaintiff
would have had to file the notice of appeal within 49 days of the
“deemed denied” date in order for the notice of appeal to be timely,
or on or before June 22nd.
45

C.A.R. 4(b) (“If a timely motion in arrest of judgment or for a new trial on any ground other
than newly discovered evidence has been made, an appeal from a judgment of conviction may be
taken within 49 days after the entry of an order denying the motion.”).
46
Id.

20
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A cross-appeal
may also affect
the time computation. If the
opposing party
files first, you have 14 days from the date of the first-filed notice of appeal to
file your own notice of appeal to raise a cross-appeal.47 A cross-appeal allows you
to raise issues that were not raised in the original notice of appeal.

When in doubt about the deadline,
file the notice of appeal

sooner rather than later.

Due to these complexities, as well as the stakes involved in missing the deadline for filing the notice of appeal, when in doubt, file the notice of appeal.
The Court of Appeals screens each case to ensure that jurisdiction is met
(i.e., to ensure that a final judgment has been entered, or that the case has a
C.R.C.P. 54(b) certification). If the Court determines that the appeal is not
ripe, it will dismiss it and generally allow it to be refiled once the decision is
final. Or, the case may become ready for appeal by the time it is reviewed. Err
on the side of filing to preserve timeliness of the filing. Timely filing of the
notice of appeal cannot be understated. The notice of appeal is a mandatory,
jurisdictional requirement, and filing one out of time is grounds for dismissing the appeal.48
The appellate rules do provide at least one saving grace for the unlucky attorney who finds himself or herself in the position of having missed the deadline:
excusable neglect. While “[i]t is impossible to describe the myriad situations
showing excusable neglect,” “most situations involve unforeseen occurrences such as personal tragedy, illness, family death, destruction of files, and
47

C.A.R. 4(a).
See, e.g., Hillen v. Colo. Comp. Ins. Auth., 883 P.2d 586, 587 (Colo. App. 1994) (“The filing of a
notice of appeal within the time limits established by C.A.R. 4(a) is mandatory and jurisdictional.”).
48
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other similar situations which would cause a reasonably prudent person to
overlook a required deadline date in the performance of some responsibility.”49 In civil appeals, upon a showing of excusable neglect, the appellate
court may extend the time for filing the notice of appeal up to 35 days. 50 If
more than 35 days have passed since the deadline, the appellate court will
almost certainly dismiss the appeal, regardless of the reason. 51
Criminal cases are
Failure to comply with all
governed by a similar
the requirements for a notice
rule, but because of
of appeal might not get a case
the constitutional libdismissed, but it is prudent to
erty interests involved,
appellate
courts are much more
lenient on untimely filing.52 The disparate treatment of civil and criminal cases is also supported by
C.A.R. 26(b). This rule allows the appellate court to enlarge the time provided by the appellate rules upon a showing of good cause.53 While this includes extending the time for filing a notice of appeal in a criminal case, it
specifically excludes enlarging the time for filing a notice of appeal beyond
that already allowed by rule in civil cases.54

follow the rules.

49

Farmers Ins. Group v. Dist. Ct., 507 P.2d 865, 867 (Colo. 1973).
C.A.R. 4(a).
51
But see People in Interest of C.A.B.L., 221 P.3d 433 (Colo. App. 2009) (applying the “unique circumstances” exception and extending the time beyond the jurisdictional limit of C.A.R. 4(a)).
52
See, e.g., People v. Baker, 104 P.3d 893 (Colo. 2005) (defendant’s appeal accepted even though
filed more than two years out of time).
53
C.A.R. 26(b).
54
Id.
50
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In at least one civil case, however,
an appellate court has allowed an
untimely notice of appeal beyond
the jurisdictional time limit of
C.A.R. 4(a) under the “unique
circumstances” exception.55 This
exception is typically reserved for
must be served on the
instances in which the trial
trial court.
court’s error has basically caused
the delay, such as when the district court assures a party that the right to appeal will be preserved based on the district court’s action. 56 However, there
is debate around whether application of the unique circumstances exceptions
is permissible where it directly conflicts with the appellate rules.57 In any
event, the civil case allowing the extension was a case involving termination
of parental rights, a fact that was crucial to the decision.58 It is extremely unlikely the exception would be extended in a run-of-the-mill civil case where
no constitutional liberty interests were at stake.

The notice of appeal
is filed with the
clerk of the Court of
Appeals, and an

advisory copy

After figuring when the notice of appeal is due, the next item for you to consider is the content of the notice itself. C.A.R. 3(d) explains what the notice
of appeal must contain for a civil case; Rule 3(g) outlines the requirements
for a criminal case. While failure to comply with all the requirements for a
notice of appeal might not get a case dismissed (substantial compliance is all
that is required),59 it is prudent to follow the rules. You should also be aware
55

C.A.B.L., 221 P.3d at 439.
See id.
57
See id. at 444 (Gabriel, J., dissenting) (opining that the unique circumstances doctrine does not
permit an extension which is otherwise impermissible under the rules).
58
See id. at 439.
59
See, e.g., Widener v. Dist. Ct., 615 P.2d 33, 34 (Colo. 1980)
56
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of what is required to be attached to the notice, and in what order those items
should be attached.60 The notice of appeal is filed with the clerk of the Court
of Appeals. An advisory copy must be served on the trial court, but be sure
that service is within the appellate case in ICCES, rather than in the trial case.
The notice of appeal generally requires you to provide an “advisory listing of
the issues to be raised on appeal.”61 Determining what should be included in
this section often raises the larger question: what about the judgment can be
appealed? The Colorado Court of Appeals, like most intermediate appellate
courts, is primarily an error-correcting court. In other words, unless a party
can point to a specific error that was made below, the court will not be able to
provide relief.
As a general rule, you can complain about an error made below only if it was
previously raised and ruled upon by the lower court. As a technical matter,
however, this principle is actually grounded in distinct rules, and thus, may
or may not always be true in every situation.62 Because the general rule is actually based on other related principles, it has exceptions. As always, exceptions should be relied on with caution. Some of the most commonly used “exceptions” to the general rule are as follows:

Common examples of exceptions to the general
preservation rule:
- Jurisdictional Issues
- Plain Error
- Court’s Inherent Powers
60

See C.A.R. 3(d)(7)(listing what items must be attached as an appendix to the notice of appeal in a
civil case); see also C.A.R. 3(g)(7) (criminal cases).
61
C.A.R. 3(d)(3) (civil cases); C.A.R. 3(g)(4) (criminal cases).
62
See Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 546, 549-551 (Colo. 2006).
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a. Jurisdictional issues
One main exception to the general preservation
Jurisdictional
rule is jurisdictional issues. This is especially imIssues
portant in the Colorado Court of Appeals because it is a statutory court with limited jurisdiction.63 Because jurisdiction over the appeal is
necessary for the Court to consider it, jurisdictional issues can be raised at any time, even for the first time on appeal. Some
examples include: (1) whether a court has the power to hear a specific type of
case;64 (2) whether an appeal has been timely filed; 65 and (3) whether a party
has standing to bring a particular type of claim.66

b. Plain Error
When an error has not been raised or ruled upon
by the district court, appellate courts might rePlain Error
view the issue only for plain error. Such use is
specifically allowed in the criminal context per
Crim. P. 52(b): “Plain error or defects affecting
substantial rights may be noticed although they
were not brought to the attention of the court.”
But the appellate court will not reverse under a plain error standard unless
the error “so undermined the fundamental fairness of the trial itself so as to

63

Colo. Const. art. VI, § 1.
See Kirbens v. Martinez, 742 P.2d 330, 334 n.8 (Colo. 1987).
65
See In re Marriage of Buck, 60 P.3d 788, 789 (Colo. App. 2002).
66
See HealthOne v. Rodriguez, 50 P.3d 879, 891 n.5 (Colo. 2002).
64
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cast serious doubt on the reliability of the judgment of conviction.” 67 Essentially, this means that but for the error, the outcome might have been different.68 Reversal under a plain error standard is reserved for the most egregious
mistakes, and is difficult to obtain.
In contrast to the criminal arena, there is no plain error rule corollary to Crim.
P. 52(b) in the Colorado Rules of Civil Procedure. Plain error has been recognized in the context of a waived instructional error in civil cases, but it is
extremely rare and really only invoked to prevent manifest injustice. 69 So
while plain error review is commonplace in criminal appeals, you will almost
never use it to address an unpreserved issue in a civil case.

c. Court’s Inherent Power

Court’s
Inherent
Power

Under C.A.R. 1(d), appellate courts have some discretionary power to recognize and correct any error
appearing in the record. Appellate courts have occasionally used this broad grant of discretionary authority to reach issues of grave importance that
were not brought to the attention of the trial court
below.70

67

Hagos v. People, 2012 CO 63, ¶ 14.
See id.
69
See Blueflame Gas, Inc. v. Van Hoose, 679 P.2d 579, 586 (Colo. 1984); see also Hendricks v. Allied
Waste Transp. Inc., 2012 COA 88, ¶ 31 n.5 (Colo. App. 2012) (“Only in rare instances, involving
unusual or special circumstances, will an appellate court exercise its discretion to review, under a
plain error standard, waived instructional error in a civil case.”).
70
See, e.g., Robinson v. Colo. State Lottery Div., 179 P.3d 998, 1008 (Colo. 2008).
68
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2. The Record on Appeal
After the notice of appeal is filed, it is the
appellant’s responsibility to prepare the
record on appeal.71 To do so, you must preRecord on
pare a “Designation of Record on Appeal”
Appeal
which is due no later than 14 days after the
notice of appeal has been filed.72 The Designation of Record on Appeal must be filed
in both the Court of Appeals and the district court.73 The purpose of the designation is to identify what portions of the record below should be transmitted from the district court to the Court of Appeals. This ultimately becomes
the appellate record that the Court of Appeals will use to decide the case.

step 2

At a minimum, the record on appeal must contain: (1) “the final pleadings
which frame the issues in the trial court;” (2) “the findings of fact, conclusions of law and judgment;” (3) “the judgment entered upon any jury verdict, the jury verdict, and answers by the jury to any special interrogatories;”
and (4) “motions for new trial and other post-trial motions, if any, and the
trial court’s ruling . . . .”74 While these items must be included in the record
on appeal, you might also choose to include other items by designation, such
as transcripts, relevant depositions, exhibits, or any other document you believe will help the Court decide the issues on appeal.

71

C.A.R. 10.
Id. As a practical matter, the designation of the record can be done simultaneously with the filing
of the notice of appeal, although that is not required.
73
Id.
74
C.A.R. 10(a).
72
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Under the rules, the
The record on appeal must be
Designation of Reccompleted within
ord on Appeal can
generally take two
after the notice of appeal has
forms. Either it can
been filed.
simply be a statement that no portions of the record other than those numerated in section (a) are desired, or
it can set forth a detailed designation of the record. 75 In the former scenario,
the only items that will be transmitted will be the minimum requirements
for the record listed in C.A.R. 10(a). No transcripts, deposition excerpts, or
exhibits will be included. Because of the limitations inherent in this option,
a detailed designation of the record may be desired. This is especially true
in light of the general presumption that “material portions omitted from the
record would support the judgment.” 76

13 weeks (91 days)

Because most appeals will require a more detailed appellate record, the detailed designation must explain exactly what should be transmitted, following the procedure in C.A.R. 10(b). When transcripts are needed, the court
reporters must be served and paid for the transcripts, within the time period
set forth by rule.77

75

C.A.R. 10(b).
People v. Wells, 776 P.2d 386, 390 (Colo. 1989).
77
C.A.R. 10(b).
76
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The record on appeal must be completed within 13 weeks (91 days) after the
notice of appeal (not the designation of record) has been filed. 78 Ultimately,
the appellant is responsible for meeting this deadline, even though the record may be in the possession of others (such as the clerk of the district court
or court reporters). In the event those individuals are unable to meet the
deadline, the appellant is responsible for requesting extensions of time from
the Court of Appeals.79

Checklist for the record on appeal:






78
79

final pleadings that frame the issues in the
trial court
findings of fact, conclusions of law and
judgment
judgment entered upon any jury verdict,
the jury verdict, and answers by the jury to
any special interrogatories
motions for new trial and other post-trial
motions, if any, and the trial court’s ruling
transcripts, relevant depositions, exhibits,
or any other documents

C.A.R. 11(a).
C.A.R. 11(d).
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3. Briefing at the Court of Appeals
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a. The Opening Brief

The
Opening
Brief

After the notice of appeal has been filed (and barring any special issues) and the record prepared,
the next step is generally to prepare the opening
brief. C.A.R. 28 has all the required elements,
which must be followed in that order. C.A.R. 32
explains the rules for how the brief should be formatted, including type size, typeface, page margins, line spacing, and page limits. There is a rule for almost everything about
the brief. And the Court knows the rules. The Court of Appeals screens each
brief for compliance. If your brief is missing a required element or does not
follow the appellate rules, it may be stricken and you will be forced to spend
time and money fixing and refiling it. Even if it is not stricken, clerks and
judges will notice your carelessness. Careful attention to the rules can avoid
expense and embarrassment.
While most mistakes can be avoided by careful review of Rules 28 and 32, the
following issues deserve extra attention.

C.A.R. 28:

Contains required elements and must be followed
in order

C.A.R. 32:

Explains the rules for how the brief should be
formatted, including type size, typeface, page
margins, line spacing, and page limits
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b. Standard of Review80
The standard of review is extremely important.
Not only is it a required element in every brief, but
it may determine whether or not the appeal is even
viable. The standard of review is one of the first
things you should analyze in determining whether
or not to appeal. It is also an element of the opening
brief that is often misunderstood. C.A.R.
28(a)(7)(A) and (b) provide the rule, which requires a statement of the applicable standard of review with citation to authority, as well as the precise location in the record where the issue was raised and ruled upon. This is all
included under a separate heading placed before the discussion of each issue.

Standard
of Review

In order to comply with C.A.R. 28(a)(7)(A) and (b), you must grasp the applicable standards of review. The main standards of review that will apply to review of errors in civil cases include the following:
 De Novo: the appellate court reviews the case anew and does not defer to
the district court’s conclusions of law. This standard of review applies to review of conclusions of law, such as statutory interpretation, contract interpretation, and review of a grant of summary judgment. 81

80

Former Rule 28(k) was deleted in 2015, but its substantive requirements remain and are essentially set forth in subsections 28(a)(7)(A) (for appellants) and (b) (for appellees).
81
See, e.g., E-470 Pub. Highway Auth. v. The 455 Co., 3 P.3d 18, 22 (Colo. 2000) (“[C]onclusions of
law are generally reviewed under a de novo standard.”).
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 Abuse of Discretion: the appellate court will not reverse unless the district
court’s decision was manifestly arbitrary, unreasonable, or unfair.82 Most rulings fall into this category, which is a tough standard.

Here are some examples of how compliance with
C.A.R. 28(a)(7)(A) and (b) could look in practice:
- Example A: For an appeal from the grant of a motion for
summary judgment.
An appellate court reviews an order granting a motion for
summary judgment de novo. See, e.g., West Elk Ranch,
L.L.C. v. United States, 65 P.3d 479, 481 (Colo. 2002).
This issue was specifically raised in the summary judgment briefing below, see R. at 157-77, and ruled upon by
the district court’s order dated May 5, 2015, see R. at 195.
- Example B: For an appeal challenging the district court’s
evidentiary rulings.
This Court reviews a trial court’s evidentiary rulings for
an abuse of discretion. See, e.g., Dunlap v. People, 173 P.3d
1054, 1097 (Colo. 2007). A trial court abuses its discretion
if its ruling was “manifestly arbitrary, unreasonable, or
unfair.” Yusem v. People, 210 P.3d 458, 463 (Colo. 2009).
This issue was raised through Defendant’s contemporaneous objection at trial, and ruled upon by the trial court.
See May 5, 2015, Tr. at 55:2-59:5.
82

See, e.g., Yusem v. People, 210 P.3d 458, 463 (Colo. 2009).
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 Clear Error: the appellate court will not reverse the court’s finding unless
there is essentially no support for it in the record. 83 Clear error is a very deferential standard of review and is typically applied to review of a trial court’s
findings of historical fact.84 You will almost never assert clear error.
“Harmless error” also
plays into the standard
of review. Even if there
is error, the Court will
- Structural Error
consider whether the er- Constitutional Harmless Error
ror is harmless. Under
- Harmless Error
C.R.C.P. 61, even if
there was an error, the
- Plain Error
Court will not overturn
the judgment if the error does not affect the party’s substantial rights.

Typical Standards of Review
for Criminal Appeals:

Though criminal appeals also use these standards of de novo, abuse of discretion, and clear error, criminal cases have some unique standards of review
that may apply if the court finds an error has actually occurred.85
 Structural Error: structural error requires “automatic reversal without individualized analysis of how the error impairs the reliability of the judgment

83

See, e.g., Quintana v. City of Westminster, 56 P.3d 1193, 1196 (Colo. App. 2002) (“A finding is
clearly erroneous, and, therefore, lacking support of competent evidence, when, ‘although there
may be evidence to support it, the reviewing court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.’” (quoting United States v. United States
Gypsum Co., 333 U.S. 364, 395 (1948))).
84
See id.
85
Hagos v. People, 2012 CO 63.
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of conviction.”86 Some examples of where structural error might apply include deprivation of counsel or trial before a biased judge. 87
 Constitutional Harmless Error: this standard of review applies for errors
of constitutional dimension that were preserved by objection and requires
“reversal unless the reviewing court is ‘able to declare a belief that the error
was harmless beyond a reasonable doubt.’”88
 Harmless Error: nonconstitutional trial errors that were preserved by objection
are reviewed for harmless error.89 These errors will be reversed only if they “substantially influenced the verdict or affected the fairness of the trial proceedings.”90
 Claims where the effect on the conviction is constitutionally material to
the claim itself: this unique standard is usually applied for claims of ineffective assistance of counsel.91
 Plain Error: Courts review for plain error all other errors, constitutional
and nonconstitutional, that were not preserved by objection.92 Reversal under a plain error standard is warranted “only if the error ‘so undermined the
fundamental fairness of the trial itself so as to cast serious doubt on the reliability of the judgment of conviction.’”93

86

Id. at ¶ 10.
See id.
88
Id. at ¶ 11 (quoting Chapman v. California, 386 U.S. 18, 24 (1967)).
89
Id. at ¶ 12.
90
Id. (quoting Tevlin v. People, 715 P.2d 338, 342 (Colo. 1986)).
91
Id. at ¶ 13.
92
Id. at ¶ 14.
93
Id. (quoting People v. Miller, 113 P.3d 743, 750 (Colo. 2005)).
87
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c. Practice Tips for Briefing
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i. Procedure

Procedure

 Follow the appellate rules to a “T.”
Where the rules provide the order for how
items should appear in the brief, follow it exactly. Not only will this prevent your brief
from being stricken for non-compliance, but it
will demonstrate your knowledge of the rules
and make the judges’ job easier.

 Make sure footnotes comply with the font size requirement, which is 14-point.94
 Discuss the standard of review and preservation of the issue, with proper
citations to authority and the record where appropriate.
 Frame the brief in terms of the procedural posture of the case.

The Colorado Revised Statutes are cited
differently by the Colorado appellate courts:
- Bluebook: Colo. Rev. Stat. § 22-55-107 (2012).
- Court of Appeals: § 22-55-107, C.R.S. 2012.
- Supreme Court: § 22-55-107, C.R.S. (2012).

94

C.A.R. 32(a)(1).
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ii. Presenting the Facts

Presenting
the Facts

 Excessive facts are a waste of space; use space
for legal argument. The judges review the record
and are not primarily interested in the facts.

 But when you do use facts, always cite to
the record. This makes the judges’ (and their
clerks’) jobs much easier, and is also a requirement of the rules for most appeals. Your assertion and characterization
of the facts are not enough without record cites; record cites should accurately characterize the facts.
 Use relevant facts to support the issues on appeal. Do not include facts
that do not really matter to the appeal. For example, unless dates will assist
the court in deciding the ultimate issue, consider whether including them
clarifies or complicates the factual background. One approach is to write the
facts section, write the rest of the brief, then go back to the facts section and
delete any facts that are not necessary to resolve the appeal.

iii. Handling the Law
 Check and double-check citations and
Handling
quotations. Candor to the court is an ethical requirement,95 so never misstate or misquote a
the Law
case or its holding. Some judges mention that
when they see lawyers doing this, the lawyers
automatically lose credibility and the judge will
scrutinize what they say very carefully going forward. Don’t lose trust with the

95

See Colo. RPC 3.3.
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Court by a mistake that can be avoided. You can avoid mistakes by diligently
checking quotes and citations, and not overstating your position.
 All issues an attorney raises should draw support from legal authority.
 Ignoring contrary authority makes the reader question the brief-writer’s credibility; the Court will find the contrary authority (or your opponent will cite it).
 The rules of procedure at the appellate level are the Colorado Appellate
Rules (C.A.R.) not the Colorado Rules of Appellate Procedure (C.R.A.P.).
 Put citations in text, not footnotes, and generally follow Bluebook Form.
 But observe local court practice for citations. The Colorado appellate
courts use, and require parties to use, public domain citations for cases announced in 2012 and later.96

iv. Legal Analysis
 Concisely state each issue and be clear in
asking for relief.

Legal
Analysis

 In appealing an order, do not just reiterate
the original motion, but state why the district
court’s ruling was in error or was an abuse of
discretion.

 A brief with poor analysis, such as one
with several pages of law, and only one paragraph of analysis, is not persuasive; nor is a brief with only argument and no law.

96

CJ Directive 12-01 Public Domain Citation Format For Colorado Supreme Court and Colorado
Court of Appeals Cases click here.
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 Try to fit the legal analysis into a neat syllogism if possible; appellate
courts in particular appreciate logic and will, in turn, appreciate an advocate
who can present an analysis in a non-conclusory manner.

v. Other Practical Suggestions
Other
Practical
Suggestions

 Be discerning about the issues you present
for review; if the issue is one the Court cannot
possibly reverse, such as an issue not preserved below for review, think twice before including.97 Focus on fewer important issues rather than many weak issues.

 Proofread the brief! Read it aloud, or read on paper rather than the computer screen. Wait a few days and read it again. This will catch errors a cursory review will miss.
 Redundant arguments (or facts) are not helpful.
 Excessive underlining or italicizing loses its intended effect.
 Never use inflammatory, disparaging language directed toward the district court or opposing counsel or parties. It is not persuasive, the advocate
loses credibility with the court, and in extreme cases it may even result in
sanctions.

97

But be sure to consult whether an unpreserved issue might still be viable under an exception to
the general rule!
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d. Reply Brief
After the Opening brief is submitted, an Answer
brief will be filed by the opposing side, and the next
step is a Reply brief.98 Procedurally, the Reply brief
must contain some of the elements contained in
the Opening brief, but it is more directly focused
on explaining and answering the questions raised
by the Answer. Though the Reply should respond
to the Answer, it should do so briefly—the Court does not want its time
wasted by a Reply that simply repeats arguments made in the Opening brief.

Reply
Brief

Opening
brief

answer
BRIEF

REPLY
BRIEF

Filed by
Appellant

Filed by
Appellee

Filed by
Appellant

Raises issues
for appeal

Responds to
issues in

Responds to
issues in
Answer Brief

Opening Brief

98

C.A.R. 28(c).
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4. Submission of the Case to Panel
After briefing is finished, the case is distributed
to a panel of judges. While each panel decides
how to allocate the assigned cases, one judge will
Submission
be the authoring judge and primarily responsible
of the Case
for the opinion. Typically, prior to the oral arguto Panel
ment in the case (or to the date on the setting calendar if there is no argument in the case), the authoring judge will prepare a predisposition memorandum (PDM) for the other judges on the panel. A PDM is essentially a draft
opinion recommending a particular outcome. The PDM is drafted after reviewing
the briefs, applicable portions of the record, and applicable case law.

step 4

5. Oral Argument
Next comes oral argument. You must request
oral argument separate and apart from the opening brief.99 The Court will typically set the case
Oral
for oral argument if requested; however, there
Argument
are some instances where the Court will not allow argument even where requested (typically
because it is not helpful or necessary to resolve
the issue). Oral argument in front of the Court of Appeals may be helpful, especially if you come prepared to answer the Court’s questions. Oral argument is recorded, so do not reveal the proper names of minors and victims of sexual assault.100 Each side typically gets 15 minutes per side, unless the Court orders otherwise; in extremely complex cases, more time may be allowed.101

step 5

99

C.A.R. 34(a) (“A request for oral argument must be made in a separate document entitled ‘request for oral argument.’”).
100
See C.A.R. 34(i).
101
C.A.R. 34(c)(2).
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6. Opinions
After oral arguments, the PDM becomes a final opinion. The content, and even the ultimate outcome, may change from the original
Opinions
draft, depending on input from other judges on
the panel (or the full Court, if published), as
well as from oral argument. With the exception
of holidays or court closures, opinions are announced on Thursdays, with unpublished opinions announced each week, and
published opinions announced every other week. How long this process will
ultimately take varies widely, depending on the case and chambers.

step 6

7. Petitions for Rehearing
Depending on the outcome from the Court,
the next step may be to file a petition for rehearing. A petition for rehearing asks the diviPetitions for
sion to reconsider the case. As previously
Rehearing
noted, the Colorado Court of Appeals does
not sit en banc, so there is no option to petition the Court for en banc review of a panel’s
opinion. Petitions for rehearing are governed by C.A.R. 40, and must be filed
within 14 days, unless an extension is permitted by the Court. Petitions for
rehearing are very rarely granted, but it is not uncommon for the division to
modify the opinion on denial of the petition to address an important issue.
While such an outcome may not ultimately reach the desired result, it may
help flag the issue in the next step.

step 7

43

June 8, 2017

On Appeal?
Process, Pointers, and Pitfalls for Non-Appellate Attorneys

C. Appeals to the Colorado Supreme Court
After a petition has been denied, you may be thinking about whether to pursue certiorari in the Colorado Supreme Court. Petitions for certiorari are governed by C.A.R. 52. Typically, you must wait until the time for filing a petition for rehearing in the Court of Appeals has expired, and then generally,
the petition for certiorari must be filed within 42 days of the Court of Appeals’ decision, or 28 days after the denial of a petition for rehearing. 102
Generally, certiorari
Depending on the petition
review is not an errorand the issues raised, the
correcting
function.
petition may be distributed
Unlike the Court of
to the justices for the
Appeals, where an arpreparation of a
gument that an error
occurred may be persuasive, the Supreme
Court almost never takes cases simply to correct error unless it is really fundamental. If the Court of Appeals previously denied a petition for rehearing
and the argument was simply that the trial court abused its discretion, it is
very unlikely the Supreme Court will take cert (unless some other issue is at
the forefront). Certiorari review is completely discretionary with the Supreme Court and is typically granted only when there are special and important reasons for it.

“cert memo.”

102

C.A.R. 52(b).
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Pay particular attention to the factors in

C.A.R. 49

when framing your cert. petition.
If you pursue a petition for certiorari, pay particular attention to the factors
in C.A.R. 49 when framing your petition. While the following factors do not
control the Supreme Court’s decision to take a case, they are typical reasons
why a petition might be granted.
 The Court of Appeals has decided a question of substance in a way probably not in accord with applicable decisions of the Supreme Court. 103
 A division of the Court of Appeals has rendered a decision in conflict with
the decision of another division of the Court of Appeals. 104 Because the decision of one panel of the Court of Appeals is not binding on another, conflicts
may sometimes occur. When that happens, certiorari review may be appropriate to resolve the conflict.
 The Court of Appeals has so far departed from the accepted and usual
course of judicial proceedings or so far sanctioned such procedure by a lower
court as to call for the exercise of the Supreme Court’s power of supervision.105

103

C.A.R. 49(a)(2).
C.A.R. 49(a)(3).
105
C.A.R. 49(a)(4).
104
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Practically, you should also review the issues currently pending before the
Supreme Court. If a case has similar issues to ones that are capturing the
Court’s attention, that is important to highlight. If the issues are identical,
the chances are even better that the petition will be granted. If the Court of
Appeals’ decision makes new law on an issue of first impression in Colorado,
that is an important point to make to the Supreme Court.
Depending on the petition and the issues raised, the petition may be distributed to the justices for the preparation of a “cert memo.” Cert memos are
internal documents that a justice will assign a law clerk to prepare, recommending whether the justice would grant or deny or take other action on the
petition. They are not published or distributed to parties outside the Court.
These memos are distributed to all the justices, who review them along with
the appellate court’s opinion, and then vote on the action to take at a Thursday decisional conference.
If cert is granted
The Supreme Court holds
on one or more issues, briefing and
oral argument proover the course of several
ceed in a similar
consecutive days each month.
fashion to the
Court of Appeals, although there are some practical differences. First, the
scope of review is different. Because the Supreme Court is focused on setting legal precedent and making broad impacts with its opinions, it only
takes “issues” on certiorari review. The court will not review every error
that you can think of to reverse the outcome, only the issue on which certiorari was granted.

oral argument
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The Supreme Court’s decision process is also fundamentally different than
the Court of Appeals. Unlike the Court of Appeals, the Supreme Court does
not prepare a predisposition memorandum prior to oral argument. For this
reason, the majority of cases considered on cert review will have oral argument, and that argument is very important.
Oral argument is also slightly different in
structure. While the Court of Appeals has
oral arguments every two weeks or so, the
Supreme Court holds oral argument over
the course of several consecutive days,
each month. Each side arguing before the
Supreme Court typically receives 30
minutes for argument.106 After argument,
cases are assigned for an opinion by the
Chief Justice based on a preliminary vote,
but authorship may change depending on
the votes after the opinion is drafted. The Supreme Court also operates on a
yearly term that runs from September to June; the Court does not hold conferences or issue opinions in July or August.

106

C.A.R. 34(c)(1).

47

June 8, 2017

On Appeal?
Process, Pointers, and Pitfalls for Non-Appellate Attorneys

III. Preparing for Appeal at the Trial Stage
As is clear from a general overview of practice in the state appellate courts,
whether an appeal is going to have traction with the court can often turn on
what you do (or fail to do) at the trial level. There are several steps you can
take at this level to set up any future appeal for success.
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A. Preservation
Preserving issues can have a big
impact on an appeal. It can create
a favorable standard of review and
determine whether the appellate
court will even address the issue.
To ensure the most favorable
standard of review, there are sevPreservation
eral things that you can do below.
First, ensure that any legal issues
are properly raised to the trial
court, and secure a ruling. Checklists, as elementary as they may
sound, help you complete this
task. Second, make all objections
on the record, and specifically cite
the grounds for them. For example, if you make a “constitutional” objection, and you meant
both the state and federal constitution, you must specify the objection includes the Colorado Constitution. If
you do not, the appellate court will assume that only the U.S.
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Make reasonable efforts to seek a ruling
on all motions to ensure

no arguments or objections are waived.
Constitutional issue has been raised.107 Third, ensure all arguments are on
the record. To this end, attempt to be heard when the opposing party raises
an issue. If you are getting push-back, simply suggesting that you want to
“make a record for appeal” can often get the trial judge to allow your record
to be made (and if the court refuses, then you have record of that to show the
appellate court).
Often, rulings on important matters are made during off-the-record conferences. It is not necessary that these conversations be on the record, but it is crucial that the record reflect these objections and rulings at some point. Ask the
judge to make a record—again, mention that the record is for appeal if needed.
In a similar vein, appellate courts review things by reading the written record;
they are unable to see body language, tone, etc., unless those things are noted
“for the record.”
Make reasonable efforts to seek a ruling on all motions to ensure no arguments or objections are waived. If an issue was raised in a motion for summary judgment, which was denied, be sure that the issue is raised anew in a
motion for directed verdict or motion for judgment notwithstanding the verdict. This preserves it for appeal.108
107

See, e.g., Martinez v. People, 244 P.3d 135, 139 (Colo. 2010) (“A general constitutional objection,
if made, will be presumed to be based on federal Constitutional grounds.”).
108 See Feiger, Collison & Killmer v. Jones, 926 P.2d 1244, 1250 (Colo. 1996) (holding that the propriety of a summary judgment denial is not appealable after a trial on the merits regardless of
whether the denial is premised on a point of law or material issues of fact in controversy).
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B. The Record

The Record

At the trial level, the facts are always developing and there is almost always room to add new arguments and shape the ultimate
determination. At the appellate
level, cases are decided on a
(typically) written record that is
set. Unless it is reflected in the
record, it did not happen. On appeal, you can’t argue inferences
or what you recall happened;
you are stuck with what is reflected in the record. In order to
ensure a complete and favorable
record:
Ensure the record reflects
things that will not otherwise
be clear in a written record.




Make proper objections on the record, and specify the grounds.

Spend particular time developing the truly important facts – particularly
ones that will matter on appeal. Appellate courts give an extreme amount of
deference to trial courts’ and juries’ fact-finding. It is much easier to attack a
fact at the trial level than to argue it was erroneous on appeal. Consider submitting special verdict forms in special situations to ensure that the jury
makes a record of the facts it determined.


51

June 8, 2017

On Appeal?
Process, Pointers, and Pitfalls for Non-Appellate Attorneys

C. Framing the Issues
with an Eye Toward
Appeal

Framing
the
Issues
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Anticipate how the ruling will be
reviewed on appeal. With any issue that doesn’t go the way you’d
hoped, do everything you need to
do to make a complete record,
preserve issues, and secure rulings. As a corollary, do this for the
issues on which you prevail as
well—it will be easier to defend
against an appeal.
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IV. How to Proceed?

Consider engaging an
appellate attorney

as co-counsel, or for specific steps of the
process where more help is needed.
If you have read this guide to the end, you know how a direct appeal works
itself through the Colorado appellate courts. But perhaps you may still be
feeling a bit uncertain about your ability to make it work in practice. And deciding whether to engage appellate counsel for an appeal rather than take the
risk yourself is also a difficult decision. Sometimes the pros and cons seem
just about equal.
There is a middle ground. Consider engaging an appellate specialist as cocounsel, or consulting with one for specific steps of the process where you
want more help. By doing so, you can stay involved in the appeal, continue
the relationship with the client, and provide valuable insight about the case.
Appellate counsel can provide efficiency through her knowledge of appellate
procedure, briefing, and oral argument. Clients usually admire counsel that
brings in expert help.
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There are several ways such an arrangement can be structured, and different
models for doing so. From an ethical perspective, the Colorado Rules of Professional Conduct encourage associating with other lawyers in order to ensure competent representation.109
One way to engage appellate counsel is to use counsel for the pre-appeal
analysis stage. Appellate attorneys can be engaged to perform a legal
analysis of the potential appeal, flag possible issues, and provide a legal
opinion on how to proceed. You can take this information and make an
informed decision with your client about whether to pursue the appeal .
It will also help you decide how to handle the case going forward.
On the flip side, if you know the isA true
sues are less complex or have no
choice but to appeal, you may initiate the case before the appellate
court, by filing the notice of appeal
is also an option.
and designating the record. Then
you can engage appellate counsel for
assistance with substantive briefing, and perhaps oral argument. 110 Briefing on appeal is very different from briefing to the trial court.

co-counsel
relationship

109

Colo. RPC 1.1 cmt. 2 (“Competent representation can also be provided through the association
of a lawyer of established competence in the field in question.”).
110
It is important to review the Colorado Appellate Rules on limited representation, as there are
special parameters. See C.A.R. 5.
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Finally, a true co-counsel relationship is also an option. This structure may
have the most benefit because it lets the attorneys work collaboratively, each
bringing their respective wisdom and experience to the table. Trial counsel
can provide expertise on the facts, and can maintain the already established
relationship with the client. Appellate counsel can refine that information
into an issue to raise on appeal, assist with the procedural components, and
write appellate briefs efficiently. Each attorney can provide the legal services she is most
competent at providing. This may even end
up saving the client time and money in the
end. It requires collegiality, respect, and a
collaborative approach, but is often a lot of
fun! By focusing the representation this
way, briefing is efficient, issues are raised effectively, and
ultimately, the client’s best
interests are served.
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About the Speakers
Judge Furman was appointed to the Colorado Court of Appeals in 2005. Prior to his appointment, he served as a
Magistrate in the Denver District Court, presiding over the
adult drug court and handling post-decree domestic relations and foreclosure cases (2003-2005). He also served as
a Magistrate in the Denver Juvenile Court, handling child
protection, adoption, delinquency, truancy, and paternity
and support cases (1999-2005).
After graduating from the University of Colorado Law
School in 2012, Jessica Ross clerked with the Honorable David M. Furman on the Colorado Court of Appeals, and the
Honorable Justice Nathan B. Coats at the Colorado Supreme Court. While in law school, Ms. Ross also served as
an intern for the Honorable Timothy M. Tymkovich. She
now works at Telios Law, primarily focusing on complex litigation and appellate briefing.

Theresa Lynn Sidebotham, owner of Telios Law, clerked with
the Honorable Chief Judge Alan M. Loeb for two years, and the
Honorable David M. Furman for two years. Through over 10
years of practice, Ms. Sidebotham has authored a number of
publications, including co-authoring an article for The Colorado
Lawyer on “Elements of a Successful Appellate Brief,” and
given presentations to audiences across the nation. Ms. Sidebotham has litigated appeals before the Colorado Court of Appeals and the United States Court of Appeals for the Tenth Circuit.
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About Telios Law PLLC
Telios Law PLLC serves businesses, individuals, ministries, and churches, representing them in litigation, appeals, and alternatives to litigation, as well as giving legal advice on a variety of issues. The word “telios” defines successful results in terms of being complete, whole, or mature. The lawyers at Telios Law
believe excellent legal work is important, but wasted unless it makes your ministry, business, or personal life more whole and helps achieve your vision more
perfectly. Appellate practice is a substantial portion of Telios Law’s litigation
practice, usually as appellate co-counsel with other trial attorneys, in the collaborative model described above.
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