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May 19, 2020 
 
VIA U.S. MAIL 
Attorney General Keith Ellison 
Office of Minnesota Attorney General 
445 Minnesota Street 
Suite 1400 
St. Paul, MN 55101-2131 
 
Re: No private cause of action defense 
 
Dear Attorney General Ellison: 
 
Members of the Minnesota Voters Alliance (MVA) are concerned that your Office is failing to 
defend the interests of Minnesotans against lawsuits brought by your political allies.  Further, 
the people of the State of Minnesota have a right to rely upon you to abide by your Oath of 
Office as set forth in Minnesota Statutes § 358.07 (9). 
 
As you are aware, a lawsuit filed in Ramsey County District Court on May 13, 2020, seeks to 
undermine election integrity by removing the longstanding protection that requires an 
absentee ballot signature be witnessed by an eligible voter.  The suit also demands that 
absentee ballots received after election-day can be counted.  The current provisions are 
extremely reasonable and necessary elements of Minnesota election law yet Counts I and II of 
the lawsuit claim they are unconstitutional under the Minnesota Constitution.  
 
In two current cases, Ramsey County District Court Case Nos. 62-CV-19-3868 and 62-CV-19-
7440, you did not raise the affirmative defense that there is no private cause of action under 
the Minnesota Constitution to sue the government. 
 
You had then, and you have now, a statutory duty to do so. The Attorney General’s Office’s 
duty to argue successful, complete defenses on behalf of its governmental clients is established 
by statutes and rules, including Minnesota Statutes § 8.06, Rule of Professional Conduct 3.1 and 
Rule of Civil Procedure 12.02. These statutes and rules require the Attorney General’s Office to 
file all successful, complete defenses on behalf of its governmental clients. 
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In Minnesota, governments at all levels have obtained dismissal orders against claims brought 
under the Minnesota Constitution based on this successful, complete defense: no private cause 
of action to sue under the Minnesota Constitution. The Attorney General’s Office has won on 
behalf of state agencies. See, e.g., Hummel v. Minnesota Dept. of Agriculture, U.S. District Court 
for District of Minnesota, 2020 WL 32644 at *10 (D.Minn. 2020).   County attorneys have won 
on behalf of counties. See, e.g., Davis v. Hennepin County, 2012 WL 896409, at *2 (Minn.App. 
2012).  City attorneys have won on behalf of cities. See, e.g., Mlnarik v. City of Minnetrista, No. 
A09–910, 2010 WL 346402 at *1 (Minn.App. Feb. 2, 2010).  Township attorneys have won on 
behalf of townships.  See, e.g., Eggenberger v. West Albany Tp., 820 F.3d 938, 941–42 (8th Cir. 
2016).  
 
In the two ongoing Ramsey County District Court cases, progressive plaintiffs are trying to 
invalidate Minnesota statutes banning felons from voting until restored to civil rights and 
regulating surgical abortions, respectively, as violations of the Minnesota Constitution.  Your 
Office could have obtained dismissals of these cases by filing the defense of no private cause of 
action—which means Minnesota’s sovereign immunity from lawsuits applies because the 
Constitution and Minnesota statutes do not allow such lawsuits.  You did not raise this defense 
even though townships, cities, counties, and even the Attorney General’s Office have prevailed 
on this defense in case-after-case-after-case.  
 
Your determination to expose valid Minnesota statutes to legal risk by political attorneys from 
outside the state goes even beyond the failure to raise a fundamental, winning defense.  You 
are now in court opposing attempts by the Minnesota Voters Alliance and other non-profits to 
intervene in these two cases for the purpose of correcting your willful neglect. 
 
If you continue to ignore your Constitutional duties and obligations, you will leave the MVA 
with no choice but to seek counsel to once again file an intervenor plea to force your office to 
avail itself of the law.  If a group or groups wish to change Minnesota law, there is a method to 
do so through the legislative process.  The judiciary is not the arena in which to circumvent the 
will of the people of Minnesota even if it is a cause that you personally approve.  The 
Minnesota Attorney General’s office is not to be used as a vehicle to forego the Constitutional 
separation of powers to obtain any particular Attorney General’s personal political agenda. 
 
For the good of the state, its laws, and its citizens, we urge your Office to meet its basic duty to 
represent all of their interests by raising the defense of no private cause of action under the 
Minnesota Constitution, wherever applicable. 
  
Very truly yours, 

  
Andrew E. Cilek 
 
cc: Secretary of State Steve Simon (via email: secretary.state@state.mn.us) 


