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Minnesota Voters Alliance, a nonprofit corporation, files this memorandum in support of 

its Motion for Limited Intervention to Assert the Defense of Lack of Private Cause of Action. 

This memorandum demonstrates the reasons for the claim of entitlement to intervention, 

pursuant to Minn. R. Civ. P. 24.03.  This memorandum is accompanied by a proposed Answer in 

Limited Intervention setting forth the nature and extent of the limited defense of lack of private 

cause of action as to which intervention is sought: 

The Complaint’s claims which are all based on violations of the Minnesota 

Constitution should be dismissed for lack of a private cause of action under the 

Minnesota Constitution and the Minnesota Declaratory Judgment Act.   
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Because the movant has met the requirements for intervention, as further explained below, the 

motion should be granted. 

REASONS FOR ENTITLEMENT TO LIMITED INTERVENTION 

 

The Attorney General’s Office’s Answer, filed on November 12, 2019, omitted the 

complete defense of lack of private cause of action causing unnecessary litigation and waste of 

taxpayer resources.  Minnesota Voters Alliance (MVA), as well as all taxpayers, have an interest 

in the Attorney General’s Office asserting “lack of private cause of action” defenses against 

every complaint against the State of Minnesota claiming Minnesota’s statutes violate the 

Minnesota Constitution; because if the Attorney General’s Office does assert this affirmative 

defense, the claims based on violations of the Minnesota Constitution will be dismissed. 

The Minnesota Constitution does not provide a private cause of action to sue the 

government. “[T]here is no private cause of action for violations of the Minnesota 

Constitution.” Guite v. Wright, 976 F.Supp. 866, 871 (D.Minn.1997), aff'd on other grounds, 147 

F.3d 747 (8th Cir.1998); Eggenberger v. West Albany Tp., 820 F.3d 938, 941–42 (8th Cir. 2016); 

see also Mlnarik v. City of Minnetrista, No. A09–910, 2010 WL 346402 at *1 (Minn.App. Feb. 

2, 2010) (explaining “no private cause of action for a violation of the Minnesota constitution has 

yet been recognized” and “[t]herefore appellant's complaint fails to state a claim”); Danforth v. 

Eling, No. A10–130, 2010 WL 4068791 at *6 (Minn.App. Oct. 19, 2010) (noting “there is no 

private cause of action for violations of the Minnesota Constitution” and plaintiff's claims were 

properly dismissed as frivolous).  

Additionally, the Minnesota Declaratory Judgment Act, Minn. Stat. § 555.01, et seq., 

does not provide a cause of action to sue the government. Hoeft v. Hennepin County, 754 

N.W.2d 717 (Minn. App. 2008), review denied, (the Uniform Declaratory Judgment Act (UDJA) 
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cannot create a cause of action that does not otherwise exist); Alliance for Metropolitan Stability 

v. Metropolitan Council, 671 N.W.2d 905 (Minn. App. 2003) (the Uniform Declaratory 

Judgments Act is not an express independent source of jurisdiction); Lighthouse Management 

Group, Inc. v. Deutsche Bank Trust Company of Americas, 380 F.Supp.3d 911 (D. Minn. 2019) 

(the Minnesota Uniform Declaratory Judgment Act is not an express independent source of 

jurisdiction); Mitchell on Behalf of X.M. v. Dakota County Social Services, 357 F.Supp.3d 891 

(D. Minn. 2019) (under Minnesota law, declaratory relief must be based on underlying cause of 

action); Finnegan v. Suntrust Mortgage, 140 F.Supp.3d 819 (D. Minn. 2015) (under Minnesota 

law, declaratory judgment is a remedy, not a cause of action); Eggenberger v. West Albany Tp., 

90 F.Supp.3d 860 (D. Minn. 2015), affirmed 820 F.3d 938, certiorari denied 137 S.Ct. 200, 196 

L.Ed.2d 131 (the Minnesota Declaratory Judgment Act cannot create a cause of action that does 

not otherwise exist; a party seeking a declaratory judgment must have an independent, 

underlying cause of action based on a common-law or statutory right). 

In other words, the case law holds that no plaintiff can sue the government for violating 

the Minnesota Constitution without a statutory or common law cause of action—and the 

Minnesota Declaratory Judgement Act is legally insufficient as a cause of action.  In this case, 

this defense of no private cause of action under the Minnesota Constitution and under the 

Minnesota Declaratory Judgment Act is a complete defense to Plaintiffs’ complaint requiring 

complete dismissal. Yet, the Attorney General’s Office omitted this defense in its Answer, 

although it has raised the same defense successfully in other cases.   By not asserting the 

complete defense, the Attorney General’s Office has waived this defense and cannot raise it in 

this lawsuit.  Failing to assert this defense has caused unnecessary litigation wasting taxpayers’ 
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funds. Under these circumstances, the limited intervention sought here is necessary and justified 

to pursue the omitted, complete defense to the Complaint. 

FACTS 

The Attorney General’s Office, despite its consistent record of success using the lack of 

private cause of action defense to obtain dismissals in other cases involving claims based on 

violations of the Minnesota Constitution, has omitted the lack of private cause of action defense 

from its November 12, 2019 Answer.   

All of Plaintiffs’ claims are based on violations of the Minnesota Constitution. The 

Complaint asserts that felons have the right to vote under the Minnesota Constitution and that 

these rights are being violated by Minnesota laws.    Claim I alleges that Minnesota statutes 

barring felons from voting violate the equal protection guarantee of the Minnesota Constitution. 

Claim II alleges that Minnesota statutes barring felons from voting violate the Due Process 

Clause of the Minnesota Constitution. Claim III alleges that Minnesota statutes barring felons 

from voting violate the “right to vote” under the Minnesota Constitution. 

Proposed defendant-intervenor Minnesota Voters Alliance seeks limited intervention in 

this matter as taxpayers to obtain dismissal of all the claims in Plaintiffs’ complaint based on the 

defense of lack of a private cause of action under the Minnesota Constitution and lack of a 

private cause of action under the Minnesota Declaratory Judgment Act.   

Even though all of Plaintiffs’ claims—Claims I, II and III—are based on violations of the 

Minnesota Constitution, the Attorney General’s Office’s Answer fails to assert the defense of 

lack of a private cause of action under the Minnesota Constitution.  To be sure, the Attorney 

General’s Office does have a limited affirmative defense as to damages, but not a complete 

affirmative defense: 
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3. To the extent that Plaintiffs seek relief other than prospective injunctive or declaratory 

relief, their claims are barred because … the Minnesota Constitution does not provide a 

cause of action for damages. 

 

Answer, p. 23.  The complete affirmative defense, as stated in Defendant-Intervenor’s Answer—

would read: 

3. The complaint must be dismissed for a lack of private cause of action under the 

Minnesota Constitution and a lack of private cause of action under the Minnesota 

Declaratory Judgment Act. 

 

Further, the Attorney General’s Office answer to paragraphs 14 and 15 of the Complaint admit 

jurisdiction and a private cause of action under the Minnesota Constitution and the Minnesota 

Declaratory Judgment Act.  Answer, p. 6. 

By way of contrast, in three other recent cases, the Attorney General’s Office has 

successfully raised the defense of lack of a private cause of action to obtain dismissals of claims 

based on violations of the Minnesota Constitution.  First, on March 20, 2017, Assistant Attorney 

General William Young in Hatton v. Piper, signed a memorandum supporting a motion to 

dismiss asserting that “Minnesota has no statutory scheme providing for private actions based on 

violations of the Minnesota constitution.”  Ex. A, p. 23 (citations omitted).  The District Court 

agreed there was no private cause of action and dismissed the claims based on violations of the 

Minnesota Constitution. Hatton v. Piper, 2019 WL 969787, at *1 (D.Minn., 2019).   

Second, on May 19, 2017, Assistant Attorney General Bradley Hutter in Benson v. Piper, 

signed a memorandum supporting a motion to dismiss asserting that “Minnesota has no statutory 

scheme providing for private actions based on violations of the Minnesota constitution.”  Ex. B, 

p. 5 (citations omitted).  The District Court agreed there was no private cause of action and 

dismissed the claims based on violations of the Minnesota Constitution. Benson v. Piper, 2019 

WL 2017319, at *4 (D.Minn., 2019). 
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Third, on August 3, 2018, Assistant Attorney General James H. Clark in Ivey v. Johnston, 

signed a memorandum supporting a motion to dismiss asserting that “there is no private cause of 

action under the Minnesota Constitution.”  Ex. C, p. 9.  The District Court agreed there was no 

private cause of action and dismissed the claims based on violations of the Minnesota 

Constitution. Ivey v. Johnston, 2019 WL 3334346, at *3 (D.Minn., 2019). 

In light of the Attorney General’s Office’s practice of successfully raising the defense of 

lack of private cause of action to dismiss claims based on violations of the Minnesota 

Constitution, the Attorney General’s Office’s failure to raise this complete defense in the 

November 12, 2019 Answer remains unexplained.   

Minnesota Voters Alliance works in Minnesota for election integrity. 

 

Minnesota Voters Alliance is a nonprofit organization with members who seek to ensure, 

as part of their collective objectives, public confidence in the integrity of Minnesota’s elections, 

in election results and election systems, processes, procedures, and enforcement, and that public 

officials act in accordance with the law in exercising their obligations to the people of the State of 

Minnesota. Its membership includes individual registered voters and taxpayers. 

The MVA has a significant interest in the Attorney General’s Office consistently 

and uniformly applying the defense of lack of private cause of action and believes 

the court will be aided by MVA participation as a party for the purposes of the 

limited defense. 

 

MVA’s interest is public in nature. The MVA can bring to the court a unique and factual 

perspective in support of the State of Minnesota in the instant action as it pertains to the role the 

Attorney General plays in consistently and uniformly applying the defense of lack of private 

cause of action to claims brought under the Minnesota Constitution or brought under the 

Minnesota Declaratory Judgment Act.  
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The MVA is an association of people organized in Minnesota to promote election 

integrity. It uses private and public resources as a catalyst to investigate complaints arising from 

Minnesota’s elections. The complaints show where the government is acting contrary to the best 

interests of the people. The MVA has sought to ensure that Minnesota’s elections comply with 

the law. 

The MVA’s expectations of the Attorney General, as embraced by others, is for the 

Attorney General to act as an advocate to ensure the lack of private cause of action defense is 

appropriately brought to dismiss every claim against the government brought under the 

Minnesota Constitution or brought under the Minnesota Declaratory Judgment Act. When the 

Attorney General violates this neutrality, there is a waste of taxpayers’ funds by unnecessary 

litigation. 

MVA is also a state taxpayer. 

 

ARGUMENT 

MVA submits the following argument in support of its motion to intervene as defendant-

intervenor. 

I. The Court Should Grant Limited Intervention to MVA Because It May Intervene as 

a Matter of Right as Taxpayers Based on the Attorney General’s Office’s Failure to 

Assert the Defense of Lack of Private Cause of Action to Dismiss Claims Based on 

Violations of the Minnesota Constitution. 
 

Under Minn. R. Civ. P. 24.01,  

Upon timely application anyone shall be permitted to intervene in an action when 

the applicant claims an interest relating to the property or transaction which is the 

subject of the action and the applicant is so situated that the disposition of the action 

may as a practical matter impair or impede the applicant's ability to protect that 

interest, unless the applicant's interest is adequately represented by existing parties. 
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“Rule 24 should be construed liberally and . . . technicalities should not be invoked to 

defeat intervention.” Engelrup v. Potter, 224 N.W.2d 484, 488 (Minn. 1974) (internal marks and 

alterations omitted). Moreover, “Rule 24.01 establishes four requirements for intervention as of 

right: (1) a timely application; (2) an interest in the subject of the action; (3) an inability to 

protect that interest unless the applicant is a party to the action; and (4) the applicant's interest is 

not adequately represented by existing parties.” League of Women Voters Minnesota v. Ritchie, 

819 N.W.2d 636, 641 (Minn. 2012). “In determining whether conditions for intervention have 

been met, the court will look to the pleadings and, absent sham or frivolity, a court will accept 

the allegations in the pleadings as true. . . . Secondly, on motion to intervene of right, the merits 

of the proposed [pleading] are not to be determined.” Snyder's Drug Stores, Inc. v. Minnesota 

State Bd. of Pharmacy, 221 N.W.2d 162, 164 (Minn. 1974). 

Given Minnesota’s policy of liberally granting intervention under Rule 24.01, Defendant 

in Intervention satisfies all four requirements because (1) this application is timely because the 

Notice of Intervention was filed less than one week after the Answer, and the Defendant in 

Intervention has asserted an applicable defense which the Attorney General’s Office omitted in 

the above-captioned action; (2) absent intervention, no party will be asserting the lack of a 

private cause of action defense to end the case; (3) Defendant in Intervention has an interest in  

ending the meritless litigation as state taxpayers; and (4) the existing parties to the litigation have 

ignored the legal requirement of a private cause of action to impermissibly proceed on a claim 

based on violations of the Minnesota Constitution.  

The defendant-intervenor does not seek full intervention because it is unnecessary.  The 

Court can grant limited intervention as to the defense of lack of private cause of action as 

requested by defendant-intervenor. SST, Inc., 288 N.W.2d 225, 230 (the court “could exercise its 
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discretion by allowing limited intervention if existing parties would not be prejudiced. 7A C. 

Wright & A. Miller, Federal Practice and Procedure s 1922 (1972)”); see also § 1922 Conditions 

on Intervention, 7C Fed. Prac. & Proc. Civ. § 1922 (3d ed.). 

A. The Attorney General’s Office in its Answer has waived a complete 

defense to all Plaintiffs’ claims: lack of private cause of action. 

 

As a preliminary matter, the Attorney General’s Office in its Answer has waived a 

complete defense to all Plaintiffs’ claims: lack of private cause of action. 

1. The Attorney General’s Office has waived the defense of lack of 

private cause of action. 

 

Generally, a party's failure to address an argument in its Answer results in waiver of that 

defense.  In fact, a “court will not consider an affirmative defense not raised in the pleadings.” 

Loppe v. Steiner, 699 N.W.2d 342, 348 (Minn.App. 2005), citing Minnesota–Iowa Television 

Co. v. Watonwan T.V. Improvement Ass'n, 294 N.W.2d 297, 305 (Minn.1980) and Septran, Inc. 

v. Indep. Sch. Dist. No. 271, Bloomington, 555 N.W.2d 915, 919 (Minn.App.1996), review 

denied (Minn. Feb. 26, 1997). 

Under this case law, the Attorney General’s Office omitting the defense of lack of private 

cause of action in its Answer constitutes waiver.   In this case, the Court will not now consider 

the defense of lack of private cause of action.  For all intents and purposes, the Attorney 

General’s Office has waived the defense of lack of private cause of action. 

2. The Attorney General’s Office has only asserted partial defenses 

in its Answer, while omitting the complete defense of lack of 

private cause of action. 

 

On November 12, 2019, the Attorney General’s Office filed an Answer omitting a 

complete defense to all Plaintiffs’ claims: lack of private cause of action. The defense, if 

asserted, requires dismissal of all Plaintiffs’ claims because all of the Plaintiffs’ claims are based 
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on violations of the Minnesota Constitution.  The defense of lack of private cause of action is 

black letter case law used routinely by the Attorney General’s Office in other cases—as shown 

by the three examples above.  But, the Attorney General’s Office omitted the defense in this 

case. 

Here, the defense of lack of private cause of action is a complete defense to all of the 

Plaintiffs’ claims requiring their dismissal. In contrast, the three affirmative defenses that the 

Attorney General’s Office has raised in the Answer are not complete defenses. The first 

affirmative defense, failure to state a claim, is not sufficiently specific for review. The second 

affirmative defense, that the Secretary of State is not responsible for criminal charging or 

sentencing that affects a person’s right to vote, does not directly address the merits of Plaintiff’s 

claims of violations of the right to vote.  The third affirmative defense is limited to dismissing 

the damages claims, not the claims for declaratory and injunctive relief.  

The point is that the Attorney General’s Office’s three affirmative defenses are all partial 

defenses to the Complaint.  The only complete defense is the lack of private cause of action—

which the Attorney General’s Office omitted.  So, the presence of the defendant-intervenor is 

necessary to present the complete defense to all Plaintiffs’ claims—lack of a private cause of 

action. The defendant-intervenor wants to present the same defense that the Attorney General’s 

Office routinely, successfully presents in other similar cases. 

B. MVA’s Intervention of Right Is Timely. 

 

The timeliness of an application to intervene depends on “all the circumstances shown.” 

Engelrup, 224 N.W.2d at 488. Intervention is allowable even “several years after commencement 

of suit.” Id. (quoting Moore, 3B Federal Practice (2 ed.), p. 24-523). “A timely application 

generally involves a motion to intervene under circumstances where the additional party’s 
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presence will not unduly and adversely affect the rights of the existing parties.” Id. at 489. In 

Engelrup, “[a]lthough almost 10 months passed between the commencement of the action and 

the attempted intervention,” because “no rights have yet been adjudicated between the original 

parties and no new issues have been introduced which will prejudice either of the original 

parties,” intervention was timely given the requirement that courts liberally construe Rule 24. Id. 

Like in Engelrup, intervention is also appropriate here.  The proposed defendant-

intervenors acted with due diligence to file their intervention motion. The Attorney General’s 

Office’s Answer giving rise to this intervention motion was filed on November 12, 2019.   It 

only took about one week for the intervention notice to be filed after the Answer.   

Further, in this case, no party will be prejudiced by the intervention because the case is at 

its beginning stages.  The Court has not adjudicated the merits of any claims between the parties.  

At the time of the filing of the Notice of Intervention, there has been no scheduling order, no 

discovery deadline and no trial date.  After the Notice of Intervention was filed, a scheduling 

order issued.  The scheduled intervention motion hearing is scheduled for January 30, 2020.  

According to the scheduling order, no trial date is set.  So, no parties’ rights as to a fair trial can 

possibly be prejudiced. The discovery deadline is January 31, 2020.  But, the proposed 

defendant-intervenors do not need to participate in discovery for their limited intervention.  So, 

that deadline can remain undisturbed.  According to the scheduling order, there is a motion 

hearing scheduled for March 26, 2020.  That hearing does not need to be rescheduled either 

because it is far enough out in the future that the proposed defendant-intervener can participate in 

that motion hearing under the Court’s ordinary notice requirements associated with motions.  So, 

no party is unduly prejudiced by this proposed intervention.    Rule 24 is to be construed 

liberally, and the Court should accordingly allow intervention at this early stage of the litigation. 

62-CV-19-7440 Filed in District Court
State of Minnesota

12/26/2019 4:34 PM



12 

C. Absent Intervention, MVA cannot assert the defense of lack of private 

cause of action to end the litigation. 

 

Absent intervention, MVA does not have an avenue to assert the defense of lack of 

private cause of action to end the litigation.  Where intervention is timely and the applicant must 

intervene to protect the interest at stake, intervention is granted. Costley v. Caromin House, Inc., 

313 N.W.2d 21, 29 (Minn. 1981) (reversing denial of motion to intervene where the parties had 

the necessary interest and inadequate representation).  

The U.S. Court of Appeals for the Eighth Circuit summarized Minnesota law on the 

defense of lack of a private cause of action under the Minnesota Constitution: 

“[T]here is no private cause of action for violations of the Minnesota 

Constitution.” Guite v. Wright, 976 F.Supp. 866, 871 (D.Minn.1997), aff'd on other 

grounds, 147 F.3d 747 (8th Cir.1998); see also Mlnarik v. City of Minnetrista, No. 

A09–910, 2010 WL 346402 at *1 (Minn.App. Feb. 2, 2010) (explaining “no private 

cause of action for a violation of the Minnesota constitution has yet been 

recognized” and “[t]herefore appellant's complaint fails to state a claim”); Danforth 

v. Eling, No. A10–130, 2010 WL 4068791 at *6 (Minn.App. Oct. 19, 2010) (noting 

“there is no private cause of action for violations of the Minnesota Constitution” 

and plaintiff's claims were properly dismissed as frivolous). Accordingly, 

Eggenberger has no cause of action under the Minnesota Constitution. 

 

Eggenberger v. West Albany Tp., 820 F.3d 938, 941–42 (8th Cir. 2016).  Similarly, as to 

Minnesota’s Declaratory Judgment Act, the Court of Appeals has stated: 

[T]he UDJA “cannot create a cause of action that does not otherwise exist.” Alliance for 

Metro. Stability v. Metro. Council, 671 N.W.2d 905, 916 (Minn.App.2003). 

 

Hoeft v. Hennepin County, 754 N.W.2d 717, 722 (Minn.App. 2008) 

 

Nonetheless, the Attorney General’s Office has failed to assert the defense of lack of 

private cause of action in this case.  The only avenue MVA has to assert the defense of lack of 

private cause of action is this intervention motion.  For example, MVA cannot bring a petition 

for a writ of mandamus under Minnesota Statutes § 586.01, et seq., against the Attorney General 

to bring the obligatory defense in this case.  Instead, Rule 24 intervention is the narrow, 
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prescribed route for intervention to assert defenses which have been omitted by the Attorney 

General’s Office.   

D. MVA and its members are state taxpayers who have an interest in 

ending the meritless litigation. 

 

“Intervention as a matter of right requires an interest relating to the property or 

transaction which is the subject of the action. Minn. R. Civ. P. 24.01.” Heller v. Schwan's Sales 

Enterprises, Inc., 548 N.W.2d at 292 (Minn. Ct. App. 1996) (internal marks omitted). An interest 

in a subject of the litigation arises when the intervenor has “a beneficial interest in the subject 

matter in suit . . . even though the intervenor may have another remedy.” Veranth v. Moravitz, 

284 N.W. 849, 851 (Minn. 1939). Taxpayers have a right to intervene where expenditures are 

challenged as illegal. State, by Peterson v. Werder, 273 N.W. 714, 715-16 (Minn. 1937).   

MVA and its members have an interest in this meritless lawsuit ending because it is 

causing unnecessary disbursement of taxpayer’s funds. MVA and its members have both 

taxpayer standing and associational standing to assert defenses where the Attorney General’s 

Office has failed to do so. See Citizens for Rule of Law v. Senate Comm. on Rules & Admin., 770 

N.W.2d 169, 175 (Minn. Ct. App. 2009) (taxpayer standing and associational standing conferred 

on party where the party “challenge[s] a specific disbursement of money, alleging that it was 

wrongful”);  McKee v. Likins, 261 N.W.2d 566 (Minn. 1977) (recognizing taxpayer standing).  

The way that the Attorney General’s Office has omitted the defense of lack of private cause of 

action in its Answer causes unnecessary litigation harming Minnesota taxpayers and defendant-

intervenors interests.  Thus, MVA has both taxpayer and associational standing for the purposes 

of the limited intervention sought.  
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E. The existing parties do not adequately represent MVA and other 

taxpayers, as evidenced by the State of Minnesota omitting from its 

Answer the defense of lack of a private cause of action to sue the 

government. 

 

MVA must only “carry the ‘minimal’ burden of showing that the existing parties ‘may’ 

not adequately represent their interests.” Jerome Faribo Farms, Inc. v. Cty. of Dodge, 464 

N.W.2d 568, 570 (Minn. Ct. App. 1990).   

MVA’s and its members’ interests are that of taxpayers. It is in the taxpayers’ interest 

that the Attorney General consistently and uniformly applies the defense of lack of private cause 

of action to claims brought under the Minnesota Constitution. If the Attorney General brings the 

defense, then the claims will be dismissed and the case will end.  Ending unnecessary litigation 

against the government saves taxpayers’ funds. 

MVA’s expectations of the Attorney General, as embraced by others, is for the executive 

branch to act as a neutral to ensure the lack of private cause of action defense is brought to 

dismiss every claim brought under the Minnesota Constitution. When the Attorney General 

violates this neutrality, there is a waste of taxpayers’ resources by unnecessary litigation. 

In this case, the Attorney General’s Office has violated neutrality by omitting the defense 

of lack of private cause of action which, if properly raised, would lead to dismissal of the 

Complaint.  In three other recent cases, the Attorney General’s Office prevailed in motions to 

dismiss based on the lack of private cause of action.  But the Attorney General’s Office has 

failed to assert that defense in the Answer in this case.  

By omitting the defense of lack of private cause of action, the Attorney General’s Office 

has demonstrated that it does not adequately represent the interests of state taxpayers who want 

all unnecessary litigation against the government to end.  In other words, the limited intervention 

is necessary because the Attorney General’s Office is not zealously representing the government.  
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Under these circumstances, the Court should grant limited intervention as a matter of right under 

Minn. R. Civ. P. 24.01. 

II. Alternatively, the Court Should Grant Permissive Intervention to MVA. 

 

Permissive intervention under Rule 24.02 may be granted where, upon timely application, 

“an applicant's claim or defense and the main action have a common question of law or fact.” 

Minn. R. Civ. P. 24.02. “The grant of permissive intervention lies within the discretion of the 

district court.” Heller, 548 N.W.2d at 292. The only requirement for permissive intervention is 

that “the proposed intervenors have ‘a common question of law or fact’ with the action.” League 

of Women Voters Minnesota, 819 N.W.2d at 642. Further, the Court can grant limited permissive 

intervention. See SST, Inc. v. City of Minneapolis, 288 N.W.2d at 230 (the court “could exercise 

its discretion by allowing limited intervention if existing parties would not be prejudiced. 7A C. 

Wright & A. Miller, Federal Practice and Procedure s 1922 (1972)”); see also § 1922 Conditions 

on Intervention, 7C Fed. Prac. & Proc. Civ. § 1922 (3d ed.) (“Since the trial court has full 

discretion to grant or deny an application for permissive intervention under Rule 24(b), it may if 

it chooses impose conditions on its grant of the application. There are many reported instances in 

which conditions of this kind have been imposed. Most commonly, intervention has been 

allowed, but participation by the intervenor has been limited to certain issues.”) (internal marks 

omitted).   

In this case, the requirements for permissive intervention are satisfied because MVA 

wants to assert the defense of lack of private cause of act which the Attorney General’s Office 

omitted in its Answer. The defense is a “common question of law or fact” as the above-described 

cases demonstrate. In other words, the defendant-intervenor’s proposed defense of lack of private 

cause of action applies to Plaintiffs’ claims based on violations of the Minnesota Constitution. 
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Thus, MVA would not object to permissive limited intervention so long as MVA is able to assert 

the defense of lack of private cause of action in this proceeding. If so, the requirements for 

intervention as a matter of right need not be met. 

CONCLUSION 

The current parties to this case are ignoring black letter law that there is no private cause 

of action for claims based on violations of Minnesota’s constitution.  Thus, a lawsuit which 

should have ended continues.  This unnecessary lawsuit drains taxpayers’ funds.  The defendant-

intervenor meets the requirements for intervention. Under the circumstances, a motion for 

limited intervention should be granted so that the defense of lack of private cause of action is 

asserted to end the case. 

 

 

Dated: December 26, 2019 

 

MOHRMAN, KAARDAL & ERICKSON, P.A. 

 

/s/ Erick G. Kaardal   

Erick G. Kaardal, 229647 

150 South Fifth Street, Suite 3100 

Minneapolis, Minnesota 55402 

Telephone: 612-341-1074 

Facsimile: 612-341-1076 

Email: kaardal@mklaw.com 

 

Attorneys for the Proposed Defendant-Intervenor 
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