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This hearing reflects the fear and great hope in which many people live today, in New York City, 
New York State, and beyond. On behalf of the New York State Defenders Association, I 
welcome the invitation to testify; the purposes of this hearing lie at the core of what we do. 
 
Reforms to Ensure Fairness 
Public defenders and their clients see the “need for reforms to the criminal justice system to 
ensure fairness” every day. At NYSDA we work daily for reform, particularly as to public 
defense services but also as to other issues. And we have been doing that for decades.  
 
My testimony today will include thoughts I have not before asked you to focus upon: How 
human beings’ perceptions of one another affect their perceptions of what is fair. How 
understanding of others’ perspectives can heal wounds and end conflicts. How to put new – or 
redesigned – methods of ending fear and building hope to work on our streets and in our 
institutions, across the lines that currently divide us. 
 
In addition to talking about ways to ensure fairness for its own vital sake, and trying new 
strategies for achieving it, I want to talk briefly about “public confidence in the investigatory and 
prosecution processes,” another point in your invitation. 
 
Crises of Confidence  
The crisis of confidence in relations between communities and those who are charged with 
protecting them provide a focus for this hearing. But dysfunction in many parts of the justice 
system was revealed in the wake of the killings of Eric Garner, Michael Brown, Wenjian Liu, 
Rafael Ramos, and others. Exactly what is dysfunctional and how to fix it are key questions that 
the Assembly, the Caucus, and all of us, must answer to create broad confidence in the justice 
system.  
 
Public defense lawyers, who have a unique role in the system, experience and observe crises of 
confidence in the system from many perspectives. They see media portrayals that reflect public 
distrust – it might well be called disgust – as to their work. They hear distrust from the client 
community, who perceive publicly-paid lawyers as just part of a system stacked against them. 
And defense lawyers experience distrust by too many of their adversaries in a justice system that 
seems increasingly to reflect our polarized society. Not just defense work but due process of all 
kinds seems under attack.  
 
A crisis of confidence occurs when some police and prosecutors, failing to believe that our rule 
of law is practical, act instead on the premise that convicting someone is more important than 
due process. This leads to revelations about wrongful convictions based on exculpatory evidence 
hidden by law enforcement. This breeds distrust. Resistance to improvements in how – and how 
soon – information is revealed to the defense is couched in language that condemns clients and 
defense lawyers as the only ones at risk of violating the law. And similar issues wreak disaster in 
Family Court.  
 
Frustration at a variety of daily injustices underlies the overt protests sparked by particular grief 
like that caused by the death of Michael Brown. In Ferguson, Missouri (and neighboring areas), 
overreliance on traffic tickets to pay municipal expenses combined with racist enforcement of 
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traffic laws, results in repeated incarceration of poor people unable to pay fines, and traumatizes 
entire communities. Similarly, trauma from long-standing racist stop-and-frisk policies, among 
other practices, underlies the strong New York City reaction to Eric Garner’s death at the hands 
of an officer. Trauma can be singularly destructive if left unaddressed. Effective communication 
and trust between community residents and law enforcement cannot be built without 
understanding that. Nor can effective communication and trust between different segments 
within the system, which I suggest is important as well.  
 
And nothing will be fixed without addressing issues of race, including implicit bias, the historical 
foundation of current structures, and denial of personal and institutional racism. The trauma 
inflicted by racism is threatening not just communities of color but the fabric of our society. The 
issues of race and trauma will permeate everything you hear today, whether it is stated or left 
unnamed. 
 
Addressing Trauma: A Necessary Step to Addressing the Issues Raised Here 
When the Grand Jury hearing the charges against Officer Daniel Pantaleo for killing Eric Garner 
returned a no true bill I sent a quick note to staff in the NYC Corporation Counsel’s office. I 
said: 
 

There will be a whirlwind of requested actions from mandating special 
prosecutors in cop cases to gaining public input in policing policy to making 
Bratton abandon broken windows to greater mental health screening of cops, 
and elimination of minor street crime revenue-producing summons- 
nonsense. All good by the way. 
  
One thing that you should set about to do immediately however, and 
independent of consequences to flow from it in legal proceedings, is to 
affirmatively, as the City, arrange for genuine somatic tracking and related 
trauma reduction techniques for the parties. It will be successful; will reduce 
what is a devastating loss from becoming a crippling one for the Garner 
extended family. It will also be necessary for the Panteleo extended family 
to have his and their trauma addressed as their pain too must be 
devastating. (emphasis supplied) 

  
NYSDA employs a Restorative Practitioner and offered help with the process. I noted that: 
  

The way to become a trauma informed city isn’t knowing about trauma, nor 
talking about it, but doing something about eliminating it. Don’t miss this 
opportunity. 
 

The opportunity, to my knowledge, was missed.  
 
Reactions Have Increased Rather than Reduced Trauma  
But new opportunities arise. We must seize them, because we have enormous problems, deep 
divisive problems of understanding between communities of color and police. And not just in 
New York City, although current events have made New York City the archetype. And far from 
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becoming or being trauma informed, the City has been consumed so far in a devastating series of 
actions, prompted by lost life, that have increased trauma across the board. 
 
Despite almost immediate knowledge that the man who shot officers Ramos and Liu had long-
standing behavioral health issues, and had that same morning shot his former girlfriend, who had 
no connection to police, people in some quarters took him at his word, that he had killed to 
avenge Eric Garner and Michael Brown. Would Ismaaiyl Brinsley’s posted rantings have been 
credited had he said he was out to kill police because aliens were telling him to do so, sending 
him the message through the fillings in his teeth? No. 
 
But poisonous fear and anger create constituencies ripe for demagoguery. Some alleged police 
supporters seized the opportunity to turn the killings of Liu and Ramos to their own needs. Little 
call was made for an individualized analysis of the attack and appropriate, helpful responses, or 
for better mental health care generally. Whatever solace the families of those who died or were 
injured that day may have found, it had to have been from their own private sources. There were 
exceptions, such as the tearful condolences extended to the Ramos and Liu families by 
Brinsley’s mother. She told the Daily News that her son had struggled with mental illness all his 
life, having tried to kill himself at 13 and being institutionalized at one point. She added: “‘As a 
mother now I hurt for the loss of my son. Just like they’re hurting for the loss of their sons.’” 
 
But headlines have mostly expanded the pain. Public rhetoric has been largely monopolized by 
finger pointing and scapegoating. 
 
The #BlackLivesMatter movement was blamed for the officers’ deaths despite the 
overwhelmingly nonviolent nature of planned protests of police killings. Narrow “for us or 
against us” rhetoric escalated into funeral gestures and denunciations of political targets. Efforts 
to redirect name-blaming rather than deal with deep-rooted problems expanded, eventually 
embroiling rappers and a public defense provider nationally renowned for providing holistic 
representation of clients.  
 
New York City has yet to deal effectively with the underlying issues of police use of force, 
community fear of and simultaneous need for police, and rampant trauma-induced pain.  
 
The City is not alone. Across the country, Los Angeles police were videoed parodying the killing 
of Michael Brown by Officer Darren Wilson with lyrics sung to the tune of “Bad Bad LeRoy 
Brown.” The propriety of the Missouri grand jury’s failure to indict Wilson may be debated; 
there is no debate about the callousness of police celebrating that result by singing that “dead, 
dead Michael Brown” whose “whole life’s long gone” is “deader than a road kill dog.” Those 
words cause indescribable pain to anyone who loved Michael Brown, who mourn his death, or 
who feel they could find themselves in his place. Those words make it easy to understand why 
hearing them, like seeing the videoed killing of unarmed Black men, might lower the empathy 
for murdered police or their survivors in a spiral of revenge. From NYC to LA, America has a 
problem that can no longer be ignored.  
 
To ignore the undercurrent of race in policing is to lie.  
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But to ignore the humanity of every police officer is to lie also; and that too is America’s 
problem. And there is more.  
 
To be afraid that your child may not come home because, while being Black and walking to 
school, he missed some racially charged set of social cues and died for it, is to perish a little 
every day. 
  
Or to think that when you kiss your patrolman husband goodbye in the morning that he may not 
live through his tour; that is to die a little too.  
 
These are the plants growing in our garden. And scapegoating and avoidance are not the way to 
prune them or control weeds, or to make community peace blossom. 
 
When shirts protesting police use of lethal force, emblazoned with the words “I Can’t Breathe” 
lead to counterparts glaring, “I Can Breathe” we see harmful conflict that cries for resolution. 
But the conflict is growing, not being resolved.  
 
I’m here to urge the Assembly and Caucus to support efforts to resolve community/police 
relations issues at a foundational level. And I believe lessons learned in public defense practice 
as well as information more directly related to policing practices point the way. 
 
Trauma-Informed Practices 
Good defense lawyers explore potential explanations for client behaviors and possible ways 
those explanations may be used to achieve the best possible outcomes for their clients. Trauma-
based physical and/or psychological bases for a client’s actions, persuasively explained, can 
make accusers, police, prosecutors, juries, and judges more open to less-severe alternatives. And 
understanding how clients’ circumstances have affected them may improve attorneys’ 
relationships with clients as well. 
 
As scientific advancements have allowed greater understanding of how brains work, trauma-
based explanations for behavior – and for treatments – have gained in influence. Work with and 
for military veterans who suffer invisible wounds like Traumatic Brain Injury (TBI) and Post-
Traumatic Stress Disorder (PTSD) has influenced this trend. So has growing knowledge about 
the traumatic effects of discrimination and poverty on individuals and even communities.  
 
It is time to take this thinking beyond mitigation in individual cases and use it to help end 
systemic practices in our justice system as a whole that inflict or exacerbate trauma. What better 
place to start than in the milieu of police/community relations? 
 
Using Floyd as a Guide 
Work done in the stop and frisk case of Floyd v City of New York opens a window of possibility 
through which the Assembly and the Caucus can help to shine light. 
 
The dramatic, long fought for remedial order in Floyd said that NYC police officers “must cease 
the targeting of young black and Hispanic males for stops based on the appearance of these 
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groups in crime complaints. It may also be appropriate to conduct training for officers on the 
effect of unconscious racial bias.” 
 
Under the settlement implementing the order, the Department Advocate’s Office must improve 
its procedures for imposing discipline in response to findings by the Civilian Complaint Review 
Board (CCRB) of substantiated misconduct during stops. This will include giving increased 
deference to credibility determinations by the CCRB, an evidentiary standard that is neutral 
between the claims of complainants and officers, and no general requirement of corroborating 
physical evidence.  
 
Racial profiling must be tracked; a pilot program of body cameras in each borough must be 
begun to “provide a contemporaneous, objective record of stops and frisks, allowing for the 
review of officer conduct by supervisors and the courts.” 
 
All of these things will be helpful and reflect on the issues that have so absorbed the attention of 
New Yorkers of late, but none are as important to this body as the Joint Remedial Process which 
is designed to bring the community and the police together. 
 
The process is based on the proposition that to build trust we need to involve a wide array of 
stakeholders and give them an opportunity to be heard in the reform process. In the Court’s 
opinion such stakeholders include: 
 

 members of the communities where stops most often take place; 
  

 representatives of religious, advocacy, and grassroots organizations;  
 

 NYPD personnel and representatives of police organizations;  
 

 the District Attorneys’ offices;  
 

 the CCRB;  
 

 representatives of groups concerned with public schooling, public housing, and other 
local institutions; 

 
 local elected officials and community leaders;  

 
 representatives of the parties, such as the Mayor’s office, the NYPD, and the lawyers in 

this case; and  
 

 the non-parties that submitted briefs: the Civil Rights Division of the DOJ, Communities 
United for Police Reform, and the Black, Latino, and Asian Caucus of the New York City 
Council. 

 
I would, of course, add to that list all institutional public defense organizations, not just those 
who are involved in the suit. 
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This process opens wide a door to building community that has long been shut to communities of 
color. Because of longstanding controversy over the term “community policing” it presents a 
unique moment whereby community members can help shape borough by borough and precinct 
by precinct what community policing means to them. And in doing so can repair the torn fabric 
of community, reduce the level of violence and hate, and foster relationships that have been 
damaged by millions of illegal police stops of civilians of color throughout the City of New 
York. 
 
Assuming that these stakeholders bring to the process not only their past experiences but a 
willingness to learn from the experiences and traumas of the others, this is a promising 
beginning.  
 
In what follows I want to lay out a roadmap that members of the Assembly and the Caucus can 
follow in their own communities to facilitate broad public participation in the Joint Remedial 
Process. First are some broad thoughts, followed by more specific suggestions that would be 
perfect for discussion in the Town Hall meetings to be held by the Joint Remedial Process 
facilitator. This represents my vision of the kind of processes that could turn down the heat and 
bring up the light in communities plagued for years by aggressive over-policing. Done well, 
integrated at the community level, and taken seriously, the Joint Remedial Process could reduce 
in meaningful ways the mindless, needless process whereby so many young people get their 
introduction to the justice system through minor disrespectful police encounters and pointless 
arrests. Carried out collegially between community residents and the police these ideas hold the 
promise for a set of relationships that could help foster trust and community peace. The idea of 
community involvement can set the stage for more holistic police services, reduce the one-size-
fits-all police response necessitated by the lack of integrated community services, and can be 
replicated in other jurisdictions. 

 
Building Restorative Healing 
There ought to be police training in restorative practice.  
 
Officers should become fluent in the language of healing and relationship building so that in any 
encounter they are the leader in reducing not escalating the interchanges. After all their primary 
function is peacemaking.   
 
There will still be melees and events that get out of control. Police supervisors should watch for 
both police and civilians who look like they are losing control in large scale confrontations and 
isolate them to prevent contamination of others who still are holding themselves together. There 
should be joint citizen and police training in communities to act with nonviolence, and joint 
training of crowd control techniques for community leaders and police. 
 
Facilitated community/police healing circles after any events or melees in which large numbers 
of arrests or confrontational activity have taken place should be routine. Community members 
and officers trained in restorative justice should run such circles. 
 
Any time there is an issue worthy of community exploration with the police such circles should 
be convened. They might be over the use of excessive force, insults to officers or civilians, 
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overreactions on patrol, real or perceived, the legitimate use of cell phones for photographing 
police activity, or a myriad of other issues. 
 
There should be precinct by precinct healing circles to develop relationships between the 
community and the police serving them. 
 
A proactive Caucus and Assembly have real power in this moment at the district level to 
foster community trust and reduced violence, both accidental and intentional, by helping 
get local diverse stakeholders to the Town Hall meetings to be held by the Floyd Monitor. 
 
The predominately Black and Hispanic/Latino communities where stop and frisk has been 
concentrated are in a unique position to define new police community relations and to create 
allies and improve communication between the police and the community: 
 

 By improving relationships and finding tangible strategies to put into practice.  
 

 By helping police officers become acquainted with the people in the neighborhood.  
 

 By asking NYPD Commanders, Special Operations Lieutenants, Youth Officers, 
Community Affairs Officers, and Crime Prevention Officers to play a coordinating and 
proactive role in the Joint Remedial Process and in other community events, and to 
actually and routinely speak to people in their precinct. 
 

 By expanding the program Operation Conversation: Cops and Kids which uses role plays 
involving officers and youth. 
 

 By using the skilled and experienced officers in POPPA (the peer to peer help for 
traumatized cops) to build similar model programs for children and adults traumatized by 
community gun deaths and violence. 
 

 By fostering genuine interpersonal dialogue between cops and civilians whenever 
possible. 
 

 By fostering community engagement with the Floyd Monitor to build a definition of what 
kind of policing is desired in each of the neighborhoods served by the district offices of 
the Caucus and the Assembly as in:  
 

o Detroit where the Detroit commissioner had police volunteers to mentor children 
of the incarcerated; 
 

o San Diego where the police organized a march on Martin Luther King, Jr. Day; 
 

o Orlando where the police chief went door to door and met people in the  
community room of a housing project for the purpose of solving a triple 
homicide; and 
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o Philadelphia where the mothers of inner city homicide victims (Mothers In 
Charge) have helped the police move toward trauma-informed responses. 
 

 By creating opportunities for diverse religious and advocacy leaders to interact routinely 
with the police.  

 
 By helping to facilitate a citywide precinct by precinct, borough by borough, 

conversation defining what communities want from their tax-paid police force. (This is 
particularly true in high population immigrant communities where all of the problems of 
policing are multiplied by language, cultural, and sometimes religious barriers.) 

 
 Asking the questions: 

 
o Do they, as I do, want an end to broken windows policing? 

 
o Can a community working with NYPD facilitate the creation of crisis intervention 

teams for emergencies particularly in the mental health arena? 
 

o Can such a community help familiarize police officers with local diversionary and 
ATI resources with which they might not be familiar? 
 

o Can a community working with its NYPD colleagues jointly achieve solutions for 
what to do with problem cases that should not go to jail but for which services do 
not yet exist? 

 
o Can such a community develop community outreach workers who can be 

available to work with the police? 
 

o Can the community and the police call for prejurisdictional diversion as an 
alternative to arrest and work together to achieve it by encouraging local precincts 
to reduce current overreliance on incarceration: 

 
 For kids in as many classes of cases as possible; 

 
 For the mentally ill; 

 
 For those with depression; and 

 
 For those with substance abuse problems? 

 
o Can the community help the police find meaningful liaisons with local social 

service providers who can make their job easier?  
 
Race has been the engine driving the criminal justice system for every one of the 46 years I have 
worked in this system. We are however at a unique moment in America. Race has now publicly 
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raised its ugly head in police/civilian confrontations from one coast to the other. The voices on 
either side of the police/community divide have grown strident.  
 
It is time for us to recognize that we have treated the police as the shock troops of American 
society; as a result they have treated the communities they police as the enemy. Communities 
have boiled over in anger. Cops in turn have felt under attack and have closed ranks. 
Scapegoating, finger pointing, and hate-filled speech have spewed from both civilians and 
officers. And yet both sides, even in the darkest hour of their worst wrongdoing, have a point of 
view worth expressing and listening to. 
 
The actions described above, utilizing restorative practice, could be the start of genuine listening 
to one another, the repair of fractured relationships, and the construction of a new model for 
police community relations. 
 


