
  

 

 

         April 29, 2019  

 

Via Email and Overnight Delivery 

Chancellor Betty A. Rosa 

12th Judicial District 

Regents Office 

State Education Building  

89 Washington Avenue 

Albany, N.Y. 12234 

 

Commissioner MaryEllen Elia 

New York State Commissioner of Education 

State Education Building  

89 Washington Avenue 

Albany, N.Y. 12234 

 

 

 

Re: Request That the State Department of Education File a Notice of Emergency 

Adoption of the Guidelines Struck Down in New York State Council of Catholic 

School Superintendents v. Elia, Index No. 01574-19 and Related Actions.   

Dear Chancellor Rosa and Commissioner Elia, 

 I am the Executive Director and founder of Young Advocates for Fair Education 

(“YAFFED”), a 501(c)(3) nonprofit advocacy organization committed to improving secular 

education within ultra-Orthodox schools in New York. 

 I am writing to respectfully request that the New York State Department of Education 

(the “SED”) file a Notice of Emergency Adoption with the Division of Administrative Rules 

making effective the educational guidelines discussed below. 

Background 

 On April 17, 2019, Justice Christina L. Ryba of the State Supreme Court, Albany County, 

struck down, in three related actions, the guidelines issued by the New York State Department of 

Education consisting of the "Substantial Equivalency Review and Determination Process," dated 

November 20, 2018, the "Local School Authority Review Toolkit," dated December 21, 2018, 

and the "Frequently Asked Questions on the Substantial Equivalency Guidance."  I refer to these 

collectively as the “Updated Guidelines.”  As you know, the Updated Guidelines were drafted to 

ensure that students in non-public schools receive a “substantially equivalent” education to the 

public schools.  The Updated Guidelines were enacted to fulfill the mandate of the New York 

State Constitution as it relates to education, the cases interpreting it, and the legislative 

imperative to provide adequate education to all of its citizens’ children. 

 In her “Decision/Judgment” (“Dec./Jud.”), Justice Ryba concluded that the SED failed to 

follow the procedures set forth in the State Administrative Procedures Act because, from the 
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Court’s perspective, the Updated Guidelines were not "interpretive statements and statements of 

general policy which in themselves have no legal effect " but were, instead, “fixed, general 

principle[s] . . . without regard to other facts and circumstances relevant to the regulatory scheme 

of the statute it administers.”  Dec./Jud. at 2 (citations omitted).  Justice Ryba concluded that 

because the Updated Guidelines mandate school visits and state when such visits are to begin, 

they are “regulations” under the SAPA, and, therefore, the procedures set forth in that statute 

must be followed before they can be binding and effective.  Id. at 5-6. 

 While Yaffed respectfully disagrees with the Court’s conclusions, and believes that the 

Judge made an error of interpretation, it is Yaffed’s position that the most expedient and 

effective way of remedying the alleged error highlighted by the Court, and immediately starting 

the process of ensuring a “substantially equivalent” education to private school students,1 is to 

have the SED file a Notice of Emergency Adoption with the Division of Administrative Rules 

making the Updated Guidelines immediately effective for the maximum of 90 days from the date 

filed. 

An Emergency Adoption of the Updated Guidelines Is Needed 

 Section 202(6) of the SAPA (“Notice of Emergency Adoption”) provides in relevant part 

that “if an agency finds that the immediate adoption of a rule is necessary for the preservation of 

the . . . general welfare and that compliance with the requirements of subdivision one of this 

section [requiring the submission of a notice of proposed rulemaking and inviting public 

comments] would be contrary to the public interest, the agency may dispense with all or part of 

such requirements and adopt the rule on an emergency basis."  State Administrative Procedure 

Act § 202(6)(a).2 

 Yaffed respectfully submits that the lack of adequate secular education for students in 

many ultra-Orthodox Yeshivas in the State of New York is an “emergency” requiring the 

immediate implementation of the Updated Guidelines.  Miriam-Webster defines an “emergency” 

as a situation wherein there is “an urgent need for assistance or relief.”3 Oxford defines an 

“emergency” as “dangerous situation requiring immediate action.”4  As a matter of New York 

common law, an “emergency” in the context of the SAPA is when an agency has found 

“widespread systemic deficiencies” in the institutions under its purview which threaten the 

“general welfare” of the individuals who populate those institutions, and where “immediate 

adoption of the new emergency regulation is necessary for the preservation of the . . . general 

welfare” of the individuals in those institutions.  Empire State Assn. of Adult Homes v Novello, 

193 Misc 2d 543, 552 (Sup. Ct., Albany County 2002). 

                                                 
1 N.Y. Educ. L. § 3204. 
2 The SED may readopt the Updated Guidelines rule on an emergency basis at the end of the 90 day period.  Id. § 

202(6)(e). 
3 https://www.merriam-webster.com/dictionary/emergency.  
4 https://en.oxforddictionaries.com/definition/emergency.  

https://www.merriam-webster.com/dictionary/emergency
https://en.oxforddictionaries.com/definition/emergency
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 Viewed under this legal and factual prism, it follows that the situation facing children in 

the ultra-Orthodox yeshivas in New York City and elsewhere constitute an “emergency.”  In the 

Article 78 proceedings which Judge Ryba oversaw, Yaffed submitted a number of declarations 

which paint a stark and startling picture of the paucity of secular education offered in these 

schools.  Attached hereto are copies of just two (2) such declarations which recount the 

devastating effects that these yeshivas have on their students by not providing them with an 

education “substantially equivalent” to that provided in the public schools. In this regard, we 

draw the SED’s attention to our report “The State of Education in New York City’s Hasidic 

Yeshivas” (the “Yaffed Report”) which noted, among other things that the average male graduate 

of a New York City ultra-Orthodox yeshiva speaks little to no English (mainly Yiddish); has few 

or no marketable skills; goes on to earn a household income substantially below the average in 

New York; marries young and has many children, and is forced to rely upon public assistance.5 

  Our research also uncovered that boys in these schools under the age of 13 receive just 90 

minutes of instruction, at the end of the school day (approximately 3:30-5pm), only in basic 

English and arithmetic, and only 4 days a week.  It is also our view that, factually, the instruction 

is often provided by incompetent and unqualified teachers, who are often graduates of the same 

Yeshivas, and that the schools do not tend to follow any curriculum.  Moreover, boys ages 13 

and older are often completely cut off from secular studies and, instead, their Judaic studies 

school day is extended and goes from 7am to 8pm, with an absolute concentration on Jewish 

religious texts and no secular studies at all. 

The devastating economic results of the paucity of secular education in these yeshivas 

have been noted by other organizations.  For example, data from the Federal census, the United 

Jewish Appeal and others sources demonstrate the skyrocketing poverty in these communities.  

The rates of graduation, pursuit of higher education, and other outcomes in the yeshivas, when 

compared to the public schools, further underscores the extent to which there is an emergency 

which must be immediately addressed. 

The DOE has also reported that many ultra-Orthodox Yeshivas in New York fail to 

provide their students with even the most basic knowledge, skills, experiences and democratic 

values needed for meaningful civic participation.  As Commissioner Elia stated in her March 22, 

2019 affidavit in the actions before Judge Ryba, the New York City Department of Education 

recently investigated more than 30 ultra-orthodox Yeshivas and uncovered that boys in these 

schools are taught math and English for at most for 90 minutes a day until they turn 13, and then, 

when these students enter the middle and high schools, they receive no instruction in any secular 

studies whatsoever.  See also Elizabeth Harris, Half of Yeshivas Under Investigation Denied 

Entry to Education Officials, City Says, N.Y. TIMES, August 16, 2018, available at 

https://www.nytimes.com/2018/08/16/nyregion/yeshivas-investigation-new-york.html. 

                                                 
5 A copy of the Yaffed Report can be found at Docket No. 58 in Parents for Educational and Religious Liberty in 

Schools et al. v. Betty Rosa, Index No. 901354-19. 

https://www.nytimes.com/2018/08/16/nyregion/yeshivas-investigation-new-york.html
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We recognize that, under the law, the SED will be required to fully describe specific facts 

and circumstances tending to show that an immediate adoption of the Updated Guidelines is 

necessary and that compliance with regular rulemaking procedure would be contrary to public 

interest.  SAPA § 202(6)(a) and (d)(iv); Law Enforcement Officers Union, Dist. Council 82 by 

Engelhardt v. State, 168 Misc. 2d 781, 643 N.Y.S.2d 301 (Sup. Ct, Albany County 1995), app. 

dismissed, 229 A.D.2d 286, 655 N.Y.S.2d 770 (3d Dep't 1997).  We respectfully submit that the 

affidavits submitted in the actions before Justice Ryba, the Yaffed Report and the state’s own 

findings present a plethora of facts establishing that an immediate adoption of the Updated 

Guidelines are necessary in order to deal with the emergency now facing the students who attend 

the ultra-Orthodox Yeshivas. 

Filing a Notice of Emergency Adoption  

Will Not Harm Petitioners In The Cases Before Justice Ryba 

 In requesting that the SED file a Notice of Emergency Adoption of the Updated 

Guidelines with the Division of Administrative Rules, Yaffed believes that the following 

observations are in order: 

 First, the Petitioners in the actions before Judge Ryba will not be harmed.  In moving to 

strike down the Updated Guidelines, the Petitioners argued that they would be irreparably 

harmed if the Updated Guidelines went into effect and hence they requested both a temporary 

restraining order (which was denied) and a preliminary and mandatory injunction (which Justice 

Ryba did not rule upon because of her ruling under the SAPA).  Filing a Notice of Emergency 

Adoption will not change the fact that the Petitioners will not be irreparably harmed.  As Judge 

Michael Mackey noted when he denied the temporary restraining order, “it sounds to me like 

there's no concrete harm that [Petitioners] are likely to experience imminently.”  If the 

Emergency Regulations are put into effect immediately, all that means is that the process for 

determining “substantial equivalency” will begin; it does not mean that any school will be in 

immediate jeopardy of being closed for failure to provide “substantial equivalency.” 

 Second, should the Petitioners elect to return to Judge Ryba’s courtroom to challenge the 

Emergency Regulations on the non-SAPA issues that they raised (e.g., a violation of the First 

Amendment or a violation of the non-delegation doctrine), those issues have been fully briefed 

and argued and the Court can deal with them in due course.  It is our view that the Updated 

Guidelines do not run afoul of the federal or state constitutions and we are confident that the 

Court will so hold.  In any event, filing a Notice of Emergency Adoption will conclusively 

remove the one obstacle to adoption that the Court has highlighted; namely, its directive that the 

SED follow the dictates of the SAPA. 
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Conclusion 

 For the foregoing reasons, Yaffed respectfully urges the SED to file a Notice of 

Emergency Adoption with the Division of Administrative Rules making immediately effective 

the Updated Guidelines struck down by Judge Ryba. 

 

Sincerely,  

 

 

________________ 

Naftuli Moster 

Executive Director 

www.yaffed.org 

 

 

 


