Annex C
Exceptions for purchases outside of an offer
Rule 14e-5 generally prohibits bidders from purchasing securities subject to a tender offer (or any
related securities) outside the offer from the time of the public announcement to the expiration of the
offer. The restriction is construed relatively broadly and applies to the following parties, which are
referred to as covered persons:
•
•
•
•

the bidder and any of its affiliates
the dealer-managers acting for the bidder and any of their affiliates
any advisors to the bidder or dealer-managers whose compensation is dependent on the
completion of the offer
any person acting directly or indirectly in concert with any of the above parties in connection with
a purchase or arrangement to purchase the subject securities or any related securities. 1

There are a number of exceptions to this prohibition:
•
•
•
•

•
•
•
•

transactions with respect to previously owned options or convertible or exchangeable securities
certain transactions by employee benefit plans of covered persons
odd-lot buybacks
transactions by the dealer-managers on an agency basis for customers that are not covered
persons, or riskless principal transactions (transactions to offset a sale after having received an
unsolicited order to buy from a customer that is not a covered person), so long as the dealermanager is not a market-maker
purchases in connection with “basket” transactions in which the subject securities or related
securities are a relatively small proportion of the overall basket
transactions to cover a short sale or the exercise of an option
transactions pursuant to unconditional pre-existing contractual obligations
transactions by an affiliate of the dealer-manager, as long as the following conditions are
satisfied:
o
o
o
o

appropriate fire-walls are in place to prevent the sharing of non-public information
the dealer-manager is a registered broker or dealer under Section 15(a) of the Exchange Act
the affiliate has no officers or employees in common with the dealer-managers that direct,
effect or recommend transactions in securities
the transactions are not made to facilitate the tender offer

• certain transactions by U.K. market-makers
• purchases in cross-border tender offers qualifying as Tier I tender offers
• purchases in the non-U.S. portion of cross-border tender offers qualifying as Tier II tender offers
that are structured as two separate tender offers, one in the United States and one in non-U.S.
jurisdictions
• purchases outside the United States in accordance with the target’s home jurisdiction laws, in
cross-border tender offers qualifying as Tier II tender offers. 2
Transactions by U.K. market-makers are further described in Annex D.

1
2

Rule 14e-5(c)(3).
Rule 14e-5(b).

